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v. W. RICHARDSON & Co., LTD.] Ae ae Sy ; - ae An ~ “ hace 
statement in document—* Person interested ’’—Petition for divorce on ground o e’8 
hon Wise alleging as just cause that husband guilty of misconduct with another 
woman—W hether other woman a “* person interested ’’—Evidence Act, 1938 (ce. 28), s. 1:8) 
[GALLER v. GALLER] ~ oa ne “a we = <a a ae oA 
Production of. See DISCOVERY. 


DOMICIL 3 P apd ast 
Change of domicil—Declarations as to intention—Petition for declaration of legitimacy—Legiti- 
matio per subsequens matrimonium—Domicil of Sather at date of marriage—Death of father 
—Statements made by father to petitioner—Admissibility (SCAPPATICCI v. ATTORNEY- 
GENERAL] o. ae ar os “s oa a we an an an 
EDUCATION ue Tn 
Local education authority—Grant towards tuition fees at school chosen by parents—Obligation 
to educate in accordance with parents’ wishes—Breach of statutory duty—Whether right of 
action—Education Act, 1944 (ec. 31), s. 8, s. 76—Education (Miscellaneous Provisions) Act, 
1953 (c. 33), 8. 6 [WATT v. KESTEVEN CoUNTY CoUNCIL] .. . oe ee a 
Negligence—Child at nursery school—Permitted to run on to highway—Injury to vehicle’s 
driver in avoiding child [CARMARTHENSHIRE COUNTY COUNCIL v. LEWIS]. . ae we 
ELECTIONS 
Parliamentary—Redistribution of seats—Discretion of the Boundary Commission—Number of 
constituencies in England to be increased from 506 to 511—Method employed in determining 
number of constituencies stated in report—Draft Order in Council giving effect to commission’s 
recommendations approved by both Houses of Parliament—Validity of report challenged by 
two electors—Application to restrain draft order from being submitted to Her Majesty in 
Council—H ouse of Commons (Redistribution of Seats) Act, 1949 (c. 66), s. 2 (1) (a), (5), 
8. 3 (4), Sch. 2 [HARPER v. SECRETARY OF STATE FOR THE HOME DEPARTMENT]. . mae 
ELECTRICITY 
Factory, in. See Factory (Electricity regulations). 
ENEMY 
Company registered in England acquiring enemy character—W hether remaining subject to English 
law concerning trading with the enemy [KUENIGL v. DONNERSMARCKE] Pe ae a 
ENTRY ON PREMISES 
See LANDLORD AND TENANT (Recovery of possession). 
EQUITABLE ASSIGNMENT 
See CHOSE IN ACTION. 
ESTATE AGENT 


Commission—I/legal commission—Payment in consideration o supplying add: 
to le-—Accommodation Agencies Act, 1953 (e. 23), 8. 1 (1) & Titcte mas v. ieee pags 
ESTOPPEL 


Estoppel in pais—Boundary—Building plots—Understanding between owners of t joint 
plate that wall of garage on southern plot should be their boundari tree: built poy 


of one plot for owner of other plot—Er croach —Clai | iy Be 

[Hopaoop vw. Brown] ‘ a AS ; pos apa ® a by yeas ral a tage: 

Estoppel by negligence. See BANK (Duty of customer). ol 
EVIDENCE 


Criminal proceedings, in. See CRIMINAL Law. 

Divorce. See Divorcnr. 

Document. See DocumEn’, 

Extrinsic evidence of nature of transaction— Underlease—Prem 


—Landlord and Tenant (Rent Control) Act, 1949 (ec. 40), 8 
EXECUTION 


Me er Spa Rpg of goods— 
xclusion of deblor from own ises—, 
Trespass [WATSON », MURRAY & Cet ae ae toch 
ame, ed epee ADMINISTRATOR 
ministration of assets. See ADMINISTRATION OF ESTATES 
EXTRADITION a 
olitical offence—Prisoners accused of extradition crimes—Evide half i 
offences were of political cha — iz. SS ne Of priscnere, that 
Cras tee Roicerreny note iy of magisirate—Eatradition Act, 1870 (c. 52), s. 3 


ium—Action to recover premium 
. 2 (5) [Woops »v. WISE] ae 
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EYES 
Protection of—In factory. See FAcTORY. 
es 
angetous machinery—Duty to fence—Grindstone—Grindstone fenced by ‘* hood *—Part of 
grindstone exposed—Whether ‘‘ securely fenced ’’—Factories Act, 1937 (ec. F 
[JoHN SUMMERS & Sons, LTD. v. rroon ae a e re “i = Ma 
Transmission machinery—Duty to fence—Machinery dismantled, guard removed and power 
cut off—* In motion ’’—Movement by hand—Factories Act, 1937 (c. 67), 8. 18 (1), 8. is (1), 
3. 16 [RICHARD THOMAS AND BALDWINS, LTD. v. CUMMINGS] a Sx i a 
Electricity regulations—Definition of danger—Construction—Alleged inadequate lighting to 
prevent danger— Regulations Jor the Generation, etc., of Electrical Energy, 1908 (S.R. & O. 
= 1908 No. 1312), reg. 26 [LANE v. LONDON ELECTRICITY Board] :. Ne ox a 
otection of eyes—Obligation to provide goggles—Extent of statutory duty—Suitable goggles 
provided but liable to misting—Eye injured while cleaning misty goggles—Factori 
1937 (c. 67), s. 49 [DANIELS v. FORD Moron Co., LrD.] 1s LE Ae Lee a hal = 
Sel a apes aol 
“ Dependant ”—Illegitimate infant son—Inheritance (Family Provision) Act, 193 ; 
8. 1 (1) [Re MAKEIN (decd.)].. 3 “eS opal a 3 As vt 
FARM 


Rabbits, snaring. See LANDLORD AND TENANT (Reservation). 
— ACCIDENT 
amages—Assessment—Husband and wife professional dancin artners—J oint ni 
shared—Death of wife due to negligence—Fatal Accidents ct, 1846 (ce. 93), 2 rpongned 
erento COMMITTEE OF THE FLORENCE NIGHTINGALE HOSPITAL FOR GENTLE- 
mexcind ae Pa - ce eS ne oe = 
Dangerous machinery. See Factory (Dangerous machinery). 
FINE 
Imprisonment in default. See CRIMINAL Law (Sentence—Imprisonment and fine). 
FISHERY 
Private fishery—Salmon and trout—Owner of exclusive right of fishing—Right to issue of general 
licence to fish—Salmon and Freshwater Fisheries Act, 1923 (c. 16), s. 61 (g) [MILLS v. AVON 
AND DORSET RIVER BOARD] a e3 e oe i he of 7 
FOODS AND DRUGS 
Bread. See WEIGHTS AND MEASURES. 
FOOTBALL CLUB 
See GAMING (Lottery). 
FOOTPATH 
Dedication—Highway repairable by the inhabitants at large—Highways Act, 1835 (c. 50), 8. 23 
[RICHMOND (SURREY) CORPN. v. ROBINSON] .. 4 a = ne ae oe 
FORECLOSURE 
See MORTGAGE. 
FOREIGN COMPANY 
See COMPANY. 
FOREIGN MARRIAGE 
See MARRIAGE. 
FOREIGN TAX 
Claim by foreign government in company’s winding-up. See COMPANY (Winding-up). 
FORFEITURE ; 
Clause in will. See WILL. 
Lease. See LANDLORD AND TENANT. 
FORGERY : 
Securities, transfers of—Restoration of name to register. See BANK (Bank of England). 
FRAUD 
Dishonest motive of vendor—Innocence of purchaser—Sale of profit a prendre—Receipt for 
consideration showing money to have been paid for another purpose—Whether purchaser 
precluded from enforcing agreement [MASON v. CLARKE] oF re ae a yr 
FRUSTRATION 
See CONTRACT. 
GAMEKEEPER 
Assault on—Resisting arrest—Whether apprehension by gamekeeper lawful [R. v. WILSON] .. 
GAMING : 3 
Betting house—Assisting in conducting the business of a betting house—Money and betting slips 
received in street and delivered at betting house—Betting Act, 1853 (c. 119), 8. 3, 8. 4 
[BAXTER v. KELDON] ae as AC 36 ae ic me Se 
Lottery—Private lottery—Lottery conducted by supporters’ club to provide funds for football 
club—Betting and Lotteries Act, 1934 (c. 58), 8. 24 (1) [MAYNARD 0. WILLIAMS) ... a 
[PEARSE v. HART].. aS “£ ie “K <a a i 
GRINDSTONE 
Fencing. See FACTORY (Dangerous machinery). 
GUARDIAN 
See INFANT. 
HIGHWAY 
Nuisance on. See NUISANCE. fig Beige pee 
ks—Apportionment of cost—Minister_o. ousing a Cd vern 
ns geal anor atest by are aggrieved—Public Health Act, 1875 (c. 55), 8. 268 
BR. v. MINISTER OF HOUSING AND LOCAL GOVERNMENT, Ez parte FINCHLEY ene es 
iection—Footpath—Repairable by inhabitants at large—Distinction between road a 
Mecovathy Highway Act, 1835 (c. 50), 8. 5, 8. 23—Private Street Works Act, 1892 (c. 57), 
s. 7 (b) [RICHMOND (SURREY) CORPN. v¥. ROBINSON] .-. are 5 es a 
Tolls. See TOLLS. ; 
ass—N ui. —Motor car parked by plaintiff on highway leading only to. defendant's farm 
Teepe at in person, Reesuasing on farm—Whether trespasser also on highway in respect 
of car [RANDALL v. TARRANT]) da an rr ne ae Sia f Ar 
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E-PURCHASE ; tha eee : 
SE nalty—Three-quarters of purchase price payable as depreciation if agreement determined under 
certain conditions [LANDOM TRUST, LTD. v. HURRELL} yi i ao Ne oye 


HOSPITAL 
s Negligence—Invitee—Visitor to patient [SLADE v. BATTERSEA & PUTNEY GROUP HOSPITAL 
MANAGEMENT COMMITTEE] re as <2 Sra ar, wa he re oe 


HOUSING ; ; , 
House of local authority—Rent—Increases—Differential rent scheme based on income of tenant 

Ou — Reasonableness of charges—Validity of scheme—Housing Act, 1936 (ec. 51), 8. 83 (1), 8. 85 (6) 
[SmiTH v. CARDIFF CoRPN.] : 0 ys rs = nie We a ge 


HUSBAND AND WIFE 
Cruelty. See JUSTICES. 
Deserted wife in occupation of husban 
acquiring property with notice of 
HOBBS} wr: a oe : 
Divorce. See DIVORCE. 
Maintenance—A pplication to High Court—Wilful neglect to maintain—Parties resident in same 
house—Matrimonial Causes Act, 1950 (c. 25), s. 23 (1) [CARAS ». CARAS). 


d’s dwelling-house—Licence to occupy rent free—Purchaser 
wife’s occupation [JESS B. Woopcock & Son, LTD. v. 


Husband's obligation to maintain wife—Separation of husband and wife—No matrimonial - 


offence by wife—National Assistance Act, 1948 (c. 29), s. 42 [STOPHER v. NATIONAL 

ASSISTANCE BOARD, NATIONAL ASSISTANCE BOARD v. PARKES] .. ate ac a 
See also JUSTICES (Husband and wife). 

Separation agreement—WNational assistance—A ssistance granted to wife—Proceedings by National 
‘Assistance Board for recovery of cost from husband—Whether separation agreement a bar— 
National Assistance Act, 1948 (c. 29), s. 43 [STOPHER v. NATIONAL ASSISTANCE BOARD, 


NATIONAL ASSISTANCE BOARD v. PARKES] 
INCOME TAX ; 

Annuity—Additional gift to amount of tax required to make up net income—Charge limited to 
income of year [Re CAMERON (decd.)}_ .. we a af ae a ae ae 

Deduction in computing profits—Profits tax—Subsidiary company’s reimbursement of profits 
tax paid by principal—Principal company’s notice that subsidiary’s profits be treated as 
principal’ s—W hether amount payable ** by virtue of the notice’’ was whole profits tax paid 
by principal—Finance Act, 1947 (c. 35), 8. 38 (3) [GAHAN (INSPECTOR OF TAXES) ¥. 
CHLORIDE BATTERIES, LTD.] 4 oe ae i Ss a a ae we 
Wear and tear—Balancing charge—Sale of undertaking to the Crown—Undertaking carried 
on by Crown—* Person [who] succeeds to any trade ’’—Inclusion of Crown—Assessment as 
if trade “ discontinued ""—Income Tax Act, 1918 (ec. 40), Sch. D, Rules Applicable to Cases 
I and II (2), r. 11 (2), as substituted by Finance Act, 1926 (c. 22), s. 32 (1)—Income Tax 
Act, 1945 (c. 32), 8. 17 (1) [MADRAS ELECTRIC SUPPLY CORPN., LTD. (IN LIQUIDATION) v. 
BOARLAND (INSPECTOR OF TAXES)] a ate m a te ie 3 a 

Income—Voluntary payments—Professional cricketer—Collections made for meritorious per- 
formances—Income Tax Act, 1918 (c. 40), Rules Applicable to Sch. E, r. 
(INSPECTOR OF TAXES) v. DOOLAND] » ‘ie “oh $x a yee : 7 See gs 

Undistributed income—Company in which public substantially interested—Controlling interest 
in company—Percentage of voting power—Income Tax Ordinance, 1940 (Ordinance No. 8 
of ede of be be hives ee ay £ oe amended by Income Tax (Amendment) 

rdinance, rdinance No. 0, 43 of the U. otector 

IncomE Tax v, BJORDAL] vz ‘fs oi : 5 = ; at)» = = ini $2 


INDICTMENT 
See CRIMINAL LAW. 


INFANT 
Guardian—Appeals from county courts or courts of summary jurisdiction—Guardi i 
Infants Acts, 1886 and 1925 [PRACTICE Detecaase Ke rai ie a7 is! . 


INFRINGEMENT 
Trade mark. See TRADE MARK. 
ANGE e 
urglary—Claim—Repudiation of claim without repudiation i i 
- y ee v. NATIONAL MOTOR AND AOOLDENGe nctRintie Coane ye pe ek ares 
otor insurance—Disqualification for holding licence—Power to limi : ‘ i i dete 
of vehicle of the same class or description as vehicle in mathe aed chek ee 
Pprcbocpdatirinal oh pe hak ee Povpeste pine vehicles ’’—No such vehicle mentioned in the 
— i 6. , & 2 (1), 8. 6 (1), proviso [PETHERICK KLAN 
INTEsTAcy i [ CK v. Buc D) ve 
escent an istribution—Rights of surviving spouse— Personal chattels” 
seh apa ey L onal ¢ ls ’—Horses used for 
cing Shievanaton of pes ei 1925 (ec. we, S: “ @) (i), 8. 55 (1) (x) [Re HutcHinson 
Partial intestacy. See ADMINISTRATION OF ESTATES. i - io a - 
INVENTION 
Servant, of. See MASTER AND SERVANT. 
INVESTMENT CLAUSE 
Settlement, in. See SETTLEMENT. 
ane 
egligence—National Health Service—Relative visiting sick ient ii i isi 
TA sly common interest to plaintiff and pap Biba er earth appa ibe 
ROUP HOSPITAL MANAGEMENT COMMITTEE] rains Wr goaps 
aeietnied e on oe oA i 
Judicial decision as authority. See CouRT oF APPRAL 
Order—Recall by judge—Chancery Divisi ISON’ 
kasd Cesrinccee ne st pce ee es S SHARE UNDER A SETTLEMENT, Re 
ustIcRs ar - Pi roe E. Ar 
usband and wife—Cruelty— i : 5 
a ati " y pe hcontie cruelty—Sodomy with wife—Corroboration [LAWSON »v. 
Maintenance—Wilful neglect to maintain—Reas, i " Re a = 
ae, by pH sas husband conaived “ak or sonic ee here thes branch 
risdiction (Married Women) Act, 1895 (c. 39), 8. 6 [HARTLEY » Wann} eee 
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ohio ethene tere 

ummons—Issuing outside their nty—E: i ir di i 

FREESTONE] iy sles pe Io. te * meat send ie ty ie alone “ = 
LAND 


Joint tenancy on trust for sale—Beneficial interests in proceeds of sale as tei i — 
Whether interest in land [COOPER v. CRITCHLEY] 4 F 4 i are wie < ee 2 
LAND REGISTRATION 
Proprietor—Registration of foreign corporation—Possessory leasehold title assigned to foreign 
corporation—No licence in mortmain or statutory authority to hold land—Forfeiture— 
Effect of registration—Land Registration Act, 1925 (c. 21), s. 23, s. 80 [MORELLE, LTD. v. 
WAKELING] os <s ze ag an “3 a an a6 ate ae 
Transfer—Transfer not in prescribed form—Validity of transfer—Land Registration Rules, 1925 
(S.R. & O. 1925 No. 1093), r. 74, r. 121 (1), r. 123 (1), r. 322 (1) [MORELLE, LTD. v. 
WAKELING] “ a ak ‘ me as as ae _ Be 


LANDLORD AND TENANT 
Lease—Forfeiture—Relief—Relief to mortgagee—Whether new lease subject to mortgagor’s right 
to redeem [CHELSEA ESTATES INVESTMENT TRUST CO., LTD. v. MARCHE] .. a 3 
Notice to quit—Business premises—N otice to quit given after the Landlord and Tenant (Notices) 
Regulations, 1954 (S.J. 1954 No. 1107), but before Landlord and Tenant Act, 1954, in 
operation—N otice expiring after Act in operation—Notice not in prescribed form—Validity 
of notice—Landlord and Tenant Act, 1954 (c. 56), s. 24 (1), (3), Sch. 9, para. 1 [ORMAN 
Bros., LTD..v. GREENBAUM] Sa ee he a me or a sie ae 
Recovery of possession—Judgment for possession—Tenant ejected by landlord without intervention 
of sheriff [AGLIONBY v. COHEN] .. ee a Fan sa we = Se 
Reservation—Sporting rights—Right to take rabbits reserved to landlord—Right of landlord 
to set snares in tenant’s fields—Profit & prendre—Oral grant—Part performance—Law of 
Property Act, 1925 (c. 20), s. 40 [MASON v. CLARKE] .. oe a An + si 


LASSENCE v. TIERNEY, RULE IN 
See SETTLEMENT. 


LEASE 
See LANDLORD AND TENANT. 


LEGAL AID 

Costs—Charge on property recovered for deficiency of costs—Nil contribution of assisted person— 
Whether any enforceable charge—Legal Aid and Advice Act, 1949 (c. 51), 8. 3 (4)—Legal Aid 
(General) Regulations, 1950 (S.I. 1950 No. 1359), reg. 19 (1), (2) [R. v. JUDGE FRASER 
HARRISON, Ex parte LAW SOCIETY] = ae Bs a Si ae “ Ae 
Taxation—Attendance of country solicitor on examination of witness on commission—Fees 

for instructions to counsel on examination and for supplemental instructions—Attendance of 
country solicitor at conference, consultations, and trial in London—Legal Aid and Advice 
Act, 1949 (c. 51), Sch. 3, para. 4 (1) [THEOCHARIDES v. JOANNOU] .. a A ac 
Civil aid certificate issued for appeal in regard to amount of damages—Transcript of 
shorthand note of evidence and judgment bespoken by plaintiff's solicitors—Not authorised 

by certificate—W hether certificate could be amended retrospectively—Legal Aid (General) 
Regulations, 1950 (S.I. 1950 No. 1359), reg. 8 (1) (a), reg. 14 (3) (6) [WALLACE v. 
FREEMAN HEATING Co., LTD.] = AG en =e aA “é ms “A 
Counsel’s fee—Undefended divorce suit heard at assize town—Legal Aid and Advice 

Act, 1949 (ec. 51), Sch. 3, para. 1 (1)—Legal Aid (General) Regulations, 1950 (S.J. 1950 

No. 1359), reg. 18 (3) [YOUNG v. YOUNG AND KOHLER] <= ele a ame 


LEGITIMATION ; =. , Pa 
Legitimatio per subsequens matrimonium—Domicil of father at date of marriage—Domicil of 
choice—Death of father—Statements made by father to petitioner—Admissibility—Legitimacy 
Act, 1926 (c. 60), 8. 1 (1) [SCAPPATICCI v. ATTORNEY-GENERAL] Ao a ne ve 
LICENCE 
Export, duty to obtain. See CONTRACT (Non-performance). 
Mutual licences—Drainage to and from adjoining properties—Whether licence revocable by one 
owner while retaining benefit of the licence of the other owner [Hopaoop v. Brown] ; 
LICENSEE 
Child. See CHILD (Negligence). 
LIMITATION OF ACTION , : 
Acknowledgment—Mortgage—Payments made to mortgagee by receiver appointed under a 
different mortgage—Receiver’s appointment contrary to Companies Act, 1929 (c. 23), 8. 306 
[PORTMAN BUILDING SOCIETY v. GALLWEY] ‘ $6 <0 fe fe Ae =e 
Public authority. See PUBLIO AUTHORITY. 


LIMITATION OF LIABILITY 
Merchant Shipping Act, 1894. See SHIPPING. 


LOCAL EDUCATION AUTHORITY 
See EDUCATION. 


LOTTERY 
See GAMING. 


MACHINERY 
Dangerous. See FACTORY. 


NANCE 
MAT ie. Sve HUSBAND AND WIFE; JUSTICES (Husband and wife). 


VCE OF ACTION a , 7 
SNe Uitexeat= Poltiit action—Action brought by riparian owner and owners of fishing rights 


— Deeds of indemnity executed by trustee of anglers’ association to provide for plaintiffs’ costs— 
ieaen by Wefondunts to stay proceedings [MARTELL v. ConsETT IRON Co., LTD.) .. 


MANAGING DIRECTOR 
See COMPANY. 
ae lp loci. celebrationis—Invalid marriage—Retrospective validation—Requirement of 
registration not complied with [PILINSEI v. PILINSKA] 4 a . ey a 
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soe teen a eee: Veal NEY of master to benefit of invention—Understanding but no agreement 


Invention of servant—R 

am “[STERLING ENGINEERING Co., LTD. v. paces p> - re 2 i- PE is ° Pe 369 
ili f master—Accident to servant—Tools bought from reputa facturers—Latent 

aga raed Whether duty to examine tools—Dangerous goods—N egligence- Ore of manu- 
facturers—Tools supplied for use in trade—Burden of proof [MASON v. WILLIAMS AND Ps 


WILLIAMS, LTD. AND THOMAS TURTON & SONS, LTD.] oe oe: ae rig ele 
At common law—Dry dock—Servant employed to paint ship from altar courses—No safety rep 
precautions [HURLEY v. J. SANDERS & Co., LTD.] “ eee we Ae £3 

- Negligence of fellow servant—Standard of care—Contributory negligence—Standard of care Pp 
[JONES v. STAVELEY IRON & CHEMICAL Co., LTD.) as r t < ae = ae 

servant—Police constable injured through negligence of third person a seq 

I Tet Claen by Crown bigot naan amount of his salary and pension for period of 
disablement—Relationship of master and servant [ATTORNEY-GENERAL FOR NEW SouTvH 
WALES v. PERPETUAL TRUSTEE CO. (LTD.))_.. ae ee ae vid Ac gis 


MEDICAL REPORT 
See PRACTIOR. 


MONEY 2 ; 
Currency—Rate of exchange—Liquidated sum—Balance of current account with English branch 


of foreign bank—Bank dissolved abroad [Re RUSSIAN COMMERCIAL AND INDUSTRIAL BANE] 75 
MORTGAGE : ; ; ' 
Foreclosure—Redemption—Orders nisi—Notice of intention to redeem—Place of redemption 
[PRACTICE DIRECTION] .. i Sd e Ar se oe sa re ste 
Redemption—Lease mortgaged by legal charge—Mortgagee obtained relief against forfeiture of 
lease on default of mortgagor—Order giving relief granted new lease for full residue of term— 
Whether new lease subject to mortgagor’s right of redemption—Law of Property Act, 192 
(c. 20), 8. 146 (4) [CHELSEA ESTATES INVESTMENT TRUST CO., LTD. v. MARCHE] .. 3 LO5. 


MOTOR INSURANCE 
See INSURANCE. 


MOTOR VEHICLE 
Sale—Breach of contract by buyer—Measure of damages [W. L. THOMPSON, LTD. v. R. ROBINSON 
(GUNMAKERS), LTD.] ne 5 ae te oe “i de aie ate se 


MURDER 
See CRIMINAL LAW. 


NATIONAL HEALTH SERVICE 
Hospital—Liability. See HospiTat (Negligence). 


NATIONAL ASSISTANCE te 
Separation of husband and wife—Assistance granted to wife—Proceedings to recover sums from 
husband—Whether separation agreement a defence [STOPHER v. NATIONAL ASSISTANCE 

BOARD, NATIONAL ASSISTANCE BOARD v. PARKES] .. or ee sie Me fis 700 


NATIONALISATION 
Coal industry. See COAL MINING. 


» NATIONALITY 
See ALIEN. 


NEGLIGENCE 
Child. See CHILD. 
ee out of liability. See ConTRAcT (Exception clause). 
tiving of motor vehicle—Stationary vehicle on highway hit in daylight by agricultural tractor - 

and baler—Narrow margin of space for passing—Onus on dri movi u i 
negligence [RANDALL v. TARRANT] i fs < “nd au aS he ae wa se ee “4 eae 

Invitor and invitee. See INVITER. 

Master, of—Liability to servant. See MASTBR AND SERVANT. 

Schoolmaster. See SCHOOLMASTER. 

Solicitor. See SoLiorror. 


NEW SOUTH WALES 
See PRIvy CouNocm (Australia). 


NOTICE TO QUIT 

See LANDLORD AND TENANT. 
N be Tet 

ghway—Premises adjoining highway—Public nuisance—Right of adjoining owner—O, i 
by small hosepipe to supply water—Reasonableness o eae TR Tarr ome. 
'REVE fe 

Statutory. See BYE-Law (Validity), get: vr. Ly = 2 
NULLITY 

Foreign marriage. See MARRIAGE. 
ORDER _ 

Conditional order. See RENT RESTRICTION (Possession) 

See also JUDGMENT. 


PARTICULARS 
See PROBATE (Pleading). 


PARTIES 
See PRACTIOR. 
PASSAGE 
House, giving access to. See PUBLIC HEALTH (Pavin 
bared eat 
mployee’s inventions—Patents registered i » 
to payment to employee but no Aion! i ions— aa & 
Ac, 1949 (c. 87), 8. 56 (2) [STERLING Raginwaan nee cf nen Bales e 
PENALTY . 
See Hint-PURCHASE. 
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ag 
e against perpetuities—Gift taking effect when the present ‘‘ i i id 
and “*‘ peace be declared ’’ [Re GROTRIAN (decd.)] =; we ad at Coney mee eee ; 
PERSONAL CHATTELS 
See INTESTACY (Descent and distribution—Rights of surviving spouse). 
PHYSICAL TRAINING 
Promotion of, as charitable object. See CHARITY. 
PLANNING 
See TOWN AND COUNTRY PLANNING. 
PLEADING . 
rela’ ead to Apcoeatetcly aot a bot ae Beene’, and leer eente 
Particulars. See PROBATE. =" 
ag ble—i 
nstable—Nature of office—W hether servant of Crown—Loss of services of police o, d 
negligence of third person—Whether action per quod servitium amisit eo ph Dae rea te 
[ATTORNEY-GENERAL FOR NEW SOUTH WALES v. PERPETUAL TRUSTER Co. (LTD.)] 
POLICY 
See INSURANCE. 
POLLUTION 
See MAINTENANCE OF ACTION (Common interest). 
POSSESSION 
Demised property, of. See RENT RESTRICTION. 
Entry—Judgment for possession—Peaceable entry without suing out writ ion— 
wrongful [AGLIONBY v. COHEN] - he oe ss q a 4 ¥ aay Nae tt heehee 
Tenants in common, as between. See TENANCY IN COMMON. 


UE ae ve Te cata = Fete 
neertainty—Co ral power—Executors directed to pay to ‘‘ such friend riends "’ i 
nominated by widow—Validity [Re COATES (deed )] ae ye sas f - ce ges 


PRACTICE 

Appeal. See APPEAL. 

Case stated. See CASE STATED. 

Chancery Division—Chambers—Masters’ powers—R.S.C. (Chancery Provisions), 1954 (S.I. 1954 
No. 1728), r. 7—R.S.C., Ord. 55, r. 15 [PRACTICE NOTE] ae cs = a = 

Chancery proceedings—A ffidavits—Office copies—Ex parte applications without summons— 
Mortgages—Orders nisi for foreclosure or redemption [PRACTICE DIRECTION] 3 se 

Criminal court. See CRIMINAL LAw. 

Divorce. See DIVORCE. 

Judgment. See JUDGMENT. 

stele an for exchange—Validity—R.S.C., Ord. 30, r. 6 (1), (4) [WORRALL v. 

EICH ys Pe = ar Sie os aS < a ae sS Ne 

Order, judge’s. See JUDGMENT. 

Parties—Adding persons as parties—Defendants applying that plaintiffs should add further 
defendants—Proposed new parties unnecessary for determination of issues pleaded but intended 
to become plaintiffs on counterclaim—R.S.C., Ord. 16, 7. 11 [ATID NAVIGATION Co., LTD., 
v. FAIRPLAY TOWAGE & SHIPPING Co., LTD.]_ .. ee “r nil a ae ane 
Equitable assignment of part of debt—Assignor’s action for whole debt—Whether assignee 
necessary party [WALTER & SULLIVAN, LTD. v. J. MURPHY & Sons, LTD.] m4 ¥ 

Payment out of court. See Chancery Division (Chambers), ante. 

Re-examination—Previous contradictory statement of own witness—Written statement [CART- 
WRIGHT v. W. RICHARDSON & Co., LTD.) s ee ae as Ss s a 

Stay of proceedings — Admiralty action — Previous action in rem proceeding abroad [THE 
MARINERO] AB A ae ee a are Pin ae oe ae ts 


PREMIUM 
Prohibition of payment by Rent Restrictions Acts. See RENT RESTRICTION (Premium). 


PREROGATIVE 
See CROWN- 


PRISON 
Report. See CRIMINAL LAw (Sentence). 


PRIVATE STREET WORKS 
See HIGHWAY. 


PRIVILEGE 
Divorce. See Divorce (Evidence). 


Document. See Discovery (Production of documents). 


PRIVY COUNCIL ; a < 
Australia—New South Wales—Master and servant—Action per quod servitium amisit—Police 
constable injured through negligence of third person and subsequently discharged—Claim by 

Crown to recover amount of salary and pension for period of disablement ATTORNEY-GENERAL 

FOR NEW SOUTH WALES v. PERPETUAL TRUSTEE CO. (LTD.)] .- ce ae <e ae 
Uganda—Income tax—Undistributed income—Company in which public substantially interested 
—Controlling interest in company—Percentage of voting power—Income Tax Ordinance, 1940 
(Ordinance No. 8 of 1940 of the Uganda Protectorate), 8. 21 (2) (as amended by Income Tax 
Amendment) Ordinance, 1943 (Ordinance No. 11 of 1943 of the Uganda Protectorate), 8. 5) 

joe oF INCOME TAX v. BJORDAL] r: “3 Sy: a “ Ae a 


BATE 
FEN ieading—Defonce that testatrix of unsound mind—Particulars—R.S.C., Ord. 19, r. 254 [Re 
REYNOLDS (decd.)] .. ‘i ip 0 ae AN * ce om ge - 
PRENDRE : 
sat pat ey memorandum in writing—Action of trespass by grantee—Possession and part 
performance by grantee—Law of Property Act, 1925 (c. 20), s. 40 [MASON ». CLARKE] 5 
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Coal Industry Nationalisation Act, 1946 (c. 59), 8. 22 (2), (3)—Coal Industry (No. 2) ; 
1949 (c. 79), &. 1 (2) [INLAND REVENUE COMRS. v. BUTTERLEY Co., LrD.] ie Leer 
ion—Notice requiring profits of subsidiary 


tion—Principal company subject to surtax direction re ‘ 
ae treated as oropls of principal company—Exemption of subsidiary company—Finance Act, 


1937 (c. 54), 8. 22 (1), (2) [HEELEX INVESTMENTS, LTD. v. INLAND ee od aa 

idi any—Principal company’s notice that subsidiary’s profits be treated as principal's 
Subs ae NoActé tax aid by principal paid by virtue of the notice [GAHAN (INSPECTOR OF 

TAXES) v. CHLORIDE BATTERIES, LTD. aa ac a oe ae 4 ar 


ECTORATE 
ere prerogatives—Eztent in Kenya Protectorate [NYALI, LTD. v. ATTORNEY-GENERAL] 


PROVOCATION 
See CRIMINAL LAW (Murder). 
PUBLIC AUTHORITY - > la 
Limitation of action—Bank of England—Register of securities—** Person ’’—Act done in intended 
execution of an Act of Parliament—Removal of name from register—Refusal to restore—Date 
from which time runs—Limitation Act, 1939 (c. 21), 8. 21 (1), since repealed [WELCH v. BANK 
OF ENGLAND (FRANCIS & PRAED AND OTHERS, THIRD PARTIES)]. . os an as 
PUBLIC HEALTH : : 
Paving and draining of yards and passages—Path giving access to a house—Whether included in 
“* passage giving access to a house’’—Public Health Act, 1936 (c. 49), s. 56 (1) [DENTON 
URBAN DISTRICT COUNCIL v. BURSTED PROPERTIES, LTD.] .. a Ac ae Ae 


PUBLIC MISCHIEF 
See CRIMINAL LAW (Trial). 


PURCHASE NOTICE 
See TOWN AND COUNTRY PLANNING. 


QUANTUM MERUIT 
See CONTRACT (Frustration). 


QUIT 
Notice to. See LANDLORD AND TENANT. 


RATES 
Exemption—Scientific society—‘‘ Purposes of science exclusively ’’—Institute for the advancement 
of fuel technology—Object also to uphold the status of members—A uthorised purposes—Separate 
and distinct purposes—Scientifie Societies Act, 1843 (c. 36), s. 1 [INSTITUTE OF FUEL v. 
MORLEY (VALUATION OFFICER)] .. at i. me he a a aie Sa 
REAL PROPERTY 
Tenancy in common. See TENANCY IN COMMON. 
RECEIVER 
Company, of. See COMPANY. 
RECREATION 
Promotion of, as charitable object. See CHARITY. 
REDEMPTION 
Mortgage. See MORTGAGE. 
RE-EXAMINATION OF WITNESS 
See PRACTICE. 
RENT 
Standard rent. See RENT RESTRICTION. 
mort eee 
ecurity of tenure—Eztension of period—A pplication for further extension adj d— 
ial RL tpi to grant further extonsion—Lawiilont fie Tone 
2 c. 40), 8. ; .v. 
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Rent and Mortgage Interest Restrictions (Amend. 
ment) Act, 193 s 
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relation to first or second unfurnished letting—Increase of Rent and Mortgage Interest 
ee Act, 1920 (c. 17), s. 12 (1) (a) [ANSPACH v. CHARLTON STEAM SHIPPING Co., 


REPAIR 
Ship. See SHIP. 


REVENUE ; 

Foreign revenue laws. See COMPANY (Winding-up). 
ROAD 

See STREET TRAFFIC. 


RULE AGAINST PERPETUITIES 
See PERPETUITIES. 


SALE OF GOODS — 

Contract—* Subject to confirmation and payment’? by confirming house—Confirmation by 
confirming house—Cancellation of original orders—Whether confirming house liable as 
principal [RUSHOLME AND BOLTON AND ROBERTS HADFIELD, LTD. v. S. G. READ & Co. 
(LONDON), LTD.) .. oe Si oe se a me Pas i ak oe 

Damages for breach of contract. See CONTRACT. 

Licence necessary for export—Whether. buyers’ or sellers’ duty to obtain—English contract— 
Export licences granted only to Portuguese suppliers [M. W. HarDy & Co., INCORPORATED 
vo. A. W. POUND & Co., LTD.] .. 0 se 3 ae ie oe aN an 

Passing of property. See DETINUE (Proprietary interest essential). 

SALE OF LAND 

Contract—Memorandum—Joint ownership of freehold premises—Sale by one co-owner to the 
other—‘‘ Interest in land ’’—Law of Property Act, 1925 (c. 20), s. 40 (1) [COOPER v. CRITCHLEY | 

Conveyance—Description of parcels—Building plots—Boundary between two plots not stated— 
Subsequent conveyances with similar parcels—Boundary deemed straight—Building operations 
on one plot before ultimate conveyances of other plot—Building encroached—Effect of ultimate 
conveyance of plot encroached on [HOPGOOD v. BROWN] we 4 Br kes ti 

Restrictive covenant. See SOLICITOR (Negligence). 


SCHOOLMASTER 
Negligence—Child at nursery school—Permitted to run on to highway—Injury to vehicle driver 
oes child—Liability of education authority [CARMARTHENSHIRE COUNTY COUNCIL v. 
SCIENTIFIC SOCIETY 
Exemption from rating—IJnstitute for the advancement of fuel technology [INSTITUTE OF FUEL 
v. MORLEY (VALUATION OFFICER)] ae =e ir NA ae a oes ae 


SELF-DEFENCE 
See CRIMINAL LAW (Murder). 


SENTENCE 
See CRIMINAL LAW. 


SEPARATION AGREEMENT 
See HUSBAND AND WIFE. 


SETTLEMENT : 
Construction—Beneficial interests—Gap in limitations—No provision for events that happened— 
Whether gap remediable by construction [Re COCHRANE’S SETTLEMENT TRUSTS] ra 
Investment—Power to invest in shares of companies in any British “‘ colony or dependency ’”’— 
Companies in Dominion of Canada—Statute of Westminster, 1931 (c. 4), 8. 7 [Re BRASSEY’S 
SETTLEMENT] ‘ os se ie, ie ae ae be vs Et its 
Rule in Lassence v. Tierney—Trustees directed to divide the trust fund or without actual division 
to treat the same as divided into two equal parts and to appropriate one of such parts as the 
share of each of settlor’s two daughters—Daughter’s share not to vest absolutely in her—Life 
interest to daughter with remainder to issue—Accruer clause—Both daughters dying without 
issue—Destination of trust fund [Re BURTON’S SETTLEMENT TRUSTS] we in ci 


SHERIFF ; 
Sale by. See EXECUTION. 


Trespass by. See TRESPASS. 
SHIP . . . * * * 
Repairs—Painting with anti-fouling paint—W hether work of repair—Shipbuilding Regulations 

1931 (S.R. & O. 1931 No. 133), preamble [HURLEY v. J. SANDERS & Co., LTD.) .. Pi 


SHIPPING 
Charterparty—Construction—‘ Weather working days”? [ALVION STEAMSHIP CORPN. OF 


PANAMA v. GALBAN LOBO TRADING Co. S.A. OF HAVANA] ? 7 } 7a = 
Limitation of liability—‘‘ Actual fault or privity of shipowner ”—Insufficient complement o, 
certificated nficereateench of merchant shipping ordinance—Merchant Shipping Act, 1894 


(c, 60), 8. 503 [THE EMPIRE JAMAICA] .. : 
SLANDER 
Conspiracy—Pleading special damage. See PLEADING (Amendment). 
DOMY ; 
ae With wife—Persistent cruelty. See Justices (Husband and wife). 
SOLICITOR 


ts— Contentious business” or non-contentious business—Lump sum or detailed bill— 
7 soe, an bill submitted for costs incurred before commencement of proceedings—Solicitors 
Remuneration Order, 1883, art. 2 (c) and Sch. 2, as substituted by Solicitors’ Remuneration 
Order, 1953 (S.I. 1953 No. 117), art. 2 {Re A SOLICITOR] 4 ils ey es 
Legal aid. See LEGAL AID (Costs). , 3 P Sie epee Te 
ceo— land by client—Requisition answered in accordance ¢ ? 

Rs Purhowr ae ap to refuse to complete and to recover deposit—Opportunity 
for re-sale pending trial of action for return of deposit—Advice against re-sale—Premises 
subsequently damaged by fire—Remoteness 0, damage [SIMMONS v. PENNINGTON & SON 

(A FIRM)] Ae aie he ay Fi] ap 2s Pr, “| A ie 
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Reservation. See LANDLORD AND TENANT. 
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ic sien, bat sf social and physical well-being—Whether object charitable—Finance Act, 1947 


(c. 85), 8. 54 (1) [INLAND REVENUE CoMRS. v. BADDELEY, SAME v. SAME] : 525 
STANDARD RENT 
See RENT RESTRICTION. 
STATUTE 
Construction—Assumption by later enactment not an amendment [INLAND REVENUE COMRS. aot 
». BUTTERLEY Co., LTD.) ‘ oy <a ven o s e ee or 
“ Dependant ”’ limited to legitimate dependant [Re MAKEIN (decd.)] .. “i os ae 57 
Preamble limiting general language in enacting provisions—4 d&: 5 Anne c. 4 or c. 16 [H.R.H. 
PRINCE ERNEST AUGUSTUS OF HANOVER v. ATTORNEY-GENERAL] .. a si we 746 
Order made under statutory power—Scope of order limited by scope of power—Repeal of statute— 
Superseding enaclment conferring similar power not so limited—Original order saved— 
Scope of original order not extended [Re A SOLICITOR] .. ee es oe oe s 257 
STATUTORY DUTY 
Breach. See COAL MINING. 
STATUTORY INSTRUMENT 
See STATUTE (Order made under statutory power). 
STAY OF PROCEEDINGS 
See PRACTICE. 
STREET TRAFFIC 
Accident. See NEGLIGENCE (Driving of motor vehicle). 
Driving without licence—Holder of licence—Onus of proof—Road Traffic Act, 1930 (ec. 48), 
s. 4 (1) [JOHN v. HUMPHREYS] : En ae “e rae si a Pr ore 793 
Insurance against third-party risks. See INSURANCE (Motor insurance). 
“Road ’”’—** Road to which public has access ’’—Road Traffic Act, 1980 (ec, 43), 8. 121 (1) 
[BUCHANAN v, MOTOR INSURERS’ BUREAU] F = 2 < Re: % ee OCT 
TAXATION 
See Costs; LEGAL AID. 
TENANCY IN COMMON 
Arising by way of resulting trust on purchase of freehold house—Beneficial interests in proceeds 
of sale—Occupation of portions of house by beneficiaries—Action for possession by one 
beneficiary against the other [BULL v. BULL] ‘ a oe Se <3 ae we * 258 
THIRD-PARTY PROCEDURE 
See Costs. 
THRESHING MACHINE 
Liability of farmer for accidents. See AGRICULTURE. 
TOLLS 
Bridge—Crown franchise and exemption—Kenya Protectorate [NYALI, LTD. v. ATTORNEY- 
GENERAL] .. ae “< “ ae ae -o ae on A a oa 646 
TOWN AND COUNTRY PLANNING 
Purchase notice—* Owner ” of land—Person entitled to receive rackrent—Grant by freeholders 
of long lease—Confirmation of purchase notice—Town and Country Planning Act, 1947 
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Shorthand note of evidence and judgment—A ppeal—Legally aided appellant—Civil ai 
certificate conferring no authority for expense [WALLACE »v. FREEMAN Hasna Co. Lip 418 
TRESPASS z 
Highway. See Hiauway. 
Sheriff—Writ of fieri facias—Seizure of goods—Excessive seizure—Ezclusion 
own premises—Sale on debtor’s premises without permission [WATSON »v. Mammen 350 
TRIAL 
Place of. See CRIMINAL Law. 
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Solicitors’ Remuneration Order, 1883, art. 2 (c) and Sch. 2 as substituted by the Solicitors’ 
Remuneration Order, 1953 (8.1. 1953 No. 117), art. 
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DRUMMOND v. BRITISH BUILDING CLEANERS, LTD. Line F.5: For ‘‘ Appeal by the 
defendants ’”’ read “‘ Appeal by the plaintiff ’’. 


GEORGE WImMPEY & Co., LTD. v. B.O.A.C. Counsel for the respondents: for ‘‘ LZ. G. Scarman ”’ 
read ‘‘ Wilfrid Bourne’’. 


(1955) 1 All E.R. 


p. 75. 


p. 201. 


p. 129. 
p. 293. 


p. 676. 
p. 699. 


p. 784, 


Re RUSSIAN COMMERCIAL AND INDUSTRIAL BANK. Line F.2, and p. 80, line H.4: after 
“liquidation ’’ read ‘‘ concerning the distribution of assets among the creditors” the 
dissolution, etc., as printed. 


CHELSEA ESTATES INVESTMENT TRUST CO., LTD. v. MARCHE. Solicitors: after ‘‘ Scadding 


& Bodkin” read “‘ (for the first defendant); Henry E. Goodrich (for the remaining defen- 
dants) ’’ instead of as printed. 


PHIPPS v. ROCHESTER CORPN. PER CURIAM: for “ licensee ’”’ read “ licensor ”’. 


GOVERNMENT OF INDIA v. TAYLOR. Counsel for the appellant: read “‘ Sir Andrew Clark, 


Q.C., N. E. Mustoe, Q.C., R. R. D. Phillips and J. H. C. Morris for the appellants ’’ instead 
of as printed. 


THE MARINERO. Lines D.3 and 5, G.5, and p. 677, lines G.2 and 3: for “ Aug.” read ‘‘ Oct.” 


ATID NAVIGATION Co., LTD. ». FAIRPLAY TOWAGE & SHIPPING Co., LTD. Counsel: read 


“ E. V. Falk and I, Goldsmith for the defendants. Ashe Li Kop 
the plaintiffs’, instead of as printed. nett OO ae 
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TRUSTEES OF THE LONDON PAROCHIAL CHARITIES ». 

D ATTORNEY-GENERAL AND OTHERS. 

[CHaNcERY Division (Roxburgh, J.), December 1, 1954.] 
Charity—Scheme—Jurisdiction to modify—Scheme having force of statute— 
City of London Parochial Charities Act, 1883 (46 & 47 Vict. c. 36), s. 34. 
A scheme for the administration of certain charities was made under the 
City of London Parochial Charities Act, 1883, and approved by Her Majesty 

E in Council in 1891. By s. 34 of that Act it was provided that such a scheme 
should “ have full operation and effect in the same manner as if it had been 
enacted in this Act.” By art. 58 of the scheme it was provided: ‘“ The 
[Charity Commissioners] may from time to time by schemes made in the 
exercise of their ordinary jurisdiction modify the provisions of this scheme.” 
On an application to modify the scheme, 

F Held: the court had no inherent jurisdiction to modify the scheme 
because, under s. 34 of the Act of 1883, the scheme had the effect of a statute; 
no jurisdiction to modify the scheme was conferred on the court by the 
scheme itself, because, although art. 58 of the scheme gave the Charity 
Commissioners power to modify it in exercise of their ordinary jurisdiction, 
art. 58 did not confer on the court any concurrent jurisdiction such as that 

G_~_swhich the court ordinarily had in cases to which the Charitable Trusts Act, 
1860, applied; and, therefore, the court had no jurisdiction to hear the 
application. 

Dictum of WARRINGTON, J., in Re Berkhamsted Grammar School ([{1908] 
2 Ch. at p. 43) applied. 
[As to When the Court will Interfere with a Scheme Settled by the Charity 

H Commissioners, see 4 Hatspury’s Laws (3rd Edn.) 316, para. 652; and for 

cases on the subject, see 8 Dicust 343, 1357-1364.] 
Case referred to: 
(1) Re Berkhamsted Grammar School, [1908] 2 Ch. 25; 77 I. Ch, 5713999 L.T: 
147; 72 J.P. 273; 19 Digest 589, 194. 


I Adjourned Summons. 

The trustees of the London Parochial Charities applied to the court for the 
modification of the scheme known as the Central Scheme made by the Charity 
Commissioners for England and Wales under the City of London Parochial 
Charities Act, 1883, for the administration of the charitable funds vested in them 
under the Act. The scheme was approved by Order in Council on Feb. 23, 1891. 
The summons in chambers was adjourned into open court by RoxsuraH, J., 
on the question whether the court had jurisdiction to modify the scheme. The 


matter was argued and judgment was given in open court. 


- ALL ENGLAND LAW REPORTS 1955 [Vol. 1 
Geoffrey Cross, Q.C., and @. H. Newsom for the plaintiffs, the trustees. 

Denys B. Buckley for the first defendant, the Attorney-General. 

The second defendant, the London County Council, did not appear and was 


not represented. ! ; 
A, 7 Blackett-Ord for the third defendant, the Working Men’s College 


oration. 
Tet Russell, Q.C., and R. O. Wilberforce, Q.C., for the fourth to the twelfth 
defendants, representing bodies and institutions affected by the proposed modi- 
fications to the scheme. 
J. A. Plowman, Q.C., and D. G. Scott for the thirteenth defendant, a trustee 
of the Bishopsgate Foundation, which was also affected by the proposed 
modifications. 


ROXBURGH, J.: This is an application to modify a scheme for the 
administration of certain charities, which was approved by Her Majesty in 
Council on Feb. 23, 1891, and was made under the City of London Parochial 
Charities Act, 1883. At the threshold of the hearing the question arises whether 
the court has any jurisdiction to modify that scheme, and it is on that point 
alone that I am now giving judgment. 

I shall call the City of London Parochial Charities Act, 1883, the Act of 1883. 
Section 2 of that Act provides: 


“The Charity Commissioners for England and Wales (hereinafter called 
the commissioners) shall be commissioners under this Act and have the 
following powers for the purposes thereof... ” 


I call attention to that provision because it shows that the Charity Commissioners, 
in addition to their ordinary duties under what I may call the general Acts 
relating to charitable trusts, have special duties and powers for the purposes of 
this Act of 1883. The Act provides by s. 33 for the formulation of schemes by 
the Charity Commissioners in relation to the City of London Parochial Charities 
which require the approval of Her Majesty in Council. Section 34 provides: 


‘No scheme shall of itself have any operation, but the same, when and 
as approved by Her Majesty in Council, shall . . . have full operatiom and 
effect in the same manner as if it had been enacted in this Act.”’ 


Therefore, the scheme is given statutory validity. Section 36 provides: 


“The Order in Council approving a scheme shall be conclusive evidence 
that such scheme was within the scope of and made in conformity with this 
Act, and the validity of such scheme and order shall not be questioned in 
any legal proceedings whatever.” 


Therefore, I am not concerned here with any question of ultra vires. That is not 
unimportant because there might well have been some argument as to whether 
one particular provision in this scheme was ultra vires or not, but for that 


provision which makes it quite plain that any such point cannot be taken. 
Article 57 of the scheme provides: 


Me Any question as to the construction of this scheme, or as to the regularity 
or validity of any acts or proceedings done or taken or about to be done or 
taken under this scheme, shall be determined conclusively by the commis- 


sioners, upon such applications made to them for the purpose as they think 
sufficient.” 


Pausing there, that is a reference to the Charity Commissioners. I am not con- 
cerned today with the question whether the functions which are under the scheme 
assigned to the Charity Commissioners ought or ought not now to be exercised 
by the Minister of Education. I want to make that quite plain. I shall continue 
to refer to the Charity Commissioners, but that is without prejudice to the 
question whether now the functions ought or ought not to be exercised by the 


A 
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Minister of Education. I make that reservation because I understand that there 
is some doubt on that point and it has not been argued before me. 

Article 57 creates a difficulty. If on other grounds I had felt that I had 
jurisdiction, I should have had to reach a final conclusion on the meaning of art. 
57, but as I think there are sufficient grounds to be found elsewhere on which to 
base my judgment that I have no jurisdiction, I desire to leave open the question 
of what art. 57 means. If I look at it as a mere matter of grammar, it appears to 
me to lay on the commissioners an imperative duty to determine any of the 
questions embraced in art. 57, and to provide that when they have determined 
them their determination is conclusive. I realise, however, that such a construc- 
tion might give rise to far-reaching difficulties, and therefore I wish to say that 
I also think it possible that any court that was really faced with construing 
art. 57 might find a way of giving to those words a construction which I do not 
think they prima facie bear. This at least may be said: that on no view are they 
inconsistent with the decision which I am about to reach. 

The next article, art. 58, is: 


“The commissioners may from time to time by schemes made in the 
exercise of their ordinary jurisdiction modify the provisions of this scheme.”’ 


Before I turn to the Charitable Trusts Act, 1860, in order to discover what is 
meant by the words, “in the exercise of their ordinary jurisdiction ’’, I will 
summarise the position up to this point, for of this I think that there is no doubt. 
The scheme has the effect of a statute, and, therefore, the court has no inherent 
jurisdiction to modify it. Any power to modify it must be found in the scheme 
itself, though I agree that it is possible that power to modify might be implied 
from words in the statute itself if the words properly lead to an implication of 
that character. It is clearly decided by Warrineaton, J., in Re Berkhamsted 
Grammar School (1). The Act there in question was not the same, but it had 
sufficient similarity to make the words which WARRINGTON, J., used about the 
scheme there under consideration applicable to the scheme now under con- 
sideration by me—not all the words that he used, but those that I am going to 
quote. He said ([1908] 2 Ch. at p. 43): 


“Tt is said, and said with truth, that by virtue of the operation of s. 45 
of the Act of 1869, the scheme of 1877 is as much an Act of Parliament as if 
it had been enacted by that Act. Then it is said, and said also with truth, 
that the Board of Education [as successors in this regard to the functions 
of the Charity Commissioners] have no greater powers than those which the 
court had always exercised prior to the original Charitable Trusts Act, 1853, 
and that the powers exercised by the court did not extend to enable it to 
alter the provisions of a statute.” 

The Act of 1869, to which WARRINGTON, J., refers is the Endowed Schools Act, 
1869, which for present purposes may be treated as indistinguishable from the Act 
of 1883. The scheme of 1877 cannot be distinguished from the scheme now before 
me. As I have said, in my view those words are directly applicable here. Later, 
WARRINGTON, J., says (ibid., at p. 44): 

“Tt is exactly the same as if the scheme of 1877 had been originally a 
statute and that statute had provided that the board [as successors to the 
Charity Commissioners] may from time to time frame schemes altering this 
scheme.” 

Therefore, first and foremost, I have to decide whether art. 58 confers any juris- 
diction on the court to alter this scheme. Admittedly, it does not expressly do so, 
but it is argued that it does so by implication. 

In order to explain the argument, I must now refer to the general powers of 
the Charity Commissioners, which are to be found for this purpose in s. 2 and 
other sections of the Charitable Trusts Act, 1860. Section 2 provides: 


“The Board of Charity Commissioners for England and Wales, subject 
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to the restrictions and rights of appeal hereinafter provided, shall have 
power from time to time, upon the application [of certain persons] to make 
such effectual orders as may now be made by any judge of the Court - 
Chancery sitting at chambers . . . for the appointment or removal o 

trustees of any charity . . . or for the establishment of any scheme for the 


administration of any such charity.” 
Section 3 provides: 


“The said Board, previously to making any order under the jurisdiction 
vested in them by this Act, shall notify to the trustees or administrators 
(if any) of the charity to be affected thereby their intention of exercising 
such jurisdiction ... ” 


In my view, that is one of the restrictions referred to ins. 2. Section 4 1s 


‘The said Board shall not make any order, under the jurisdiction vested 
in them by this Act, with respect to any charity of which the gross annual a 
come .. . shall amount to £50 or upwards, except upon the application ... 


of certain persons. That is another of the restrictions referred to in s. 2. 
Section 5 provides: 


‘The said Board also shall not exercise the jurisdiction hereby vested in 
them in any case which, by reason of its contentious character, or of any 
special questions of law or of fact which it may involve, or for other reasons, 
they may consider more fit to be adjudicated on by any of the judicial 
courts.” 


As regards the charitable trusts to which the Charitable Trusts Act, 1860, 
normally applies, the court has concurrent jurisdiction, and I certainly do not 
think it possible to construe s. 5 as authorising the Board to confer on the court 
jurisdiction which it does not otherwise possess. There is no difficulty about the 
scheme of the general Act. The difficulty is about the special scheme with which 
Iam today concerned. The court normally has concurrent jurisdiction, and this 
merely means that the Charity Commissioners need not exercise their jurisdiction 
in a case within the scope of s. 5. If they do not, then the court has jurisdiction 
because all the time it has concurrent jurisdiction; but when one comes to apply 
that sort of legislation to a case in which the court has not concurrent jurisdiction 
—and this is admittedly such a case—then, as so often happens with referential 
legislation, the sort of difficulty arises which has arisen in the present case. 

The argument runs in this way, and it was very ably put before me by Mr. Cross, 
counsel for the plaintiffs. He said ‘‘ Look at the words ‘ in the exercise of their 
ordinary jurisdiction ’, That phrase must import the whole system of adminis- 
tration of charities envisaged by s. 2 to s. 5 inclusive of the Act of 1860.” 
Those sections envisage a concurrent jurisdiction of the court. Therefore art. 58 
must also envisage a concurrent jurisdiction of the court, and therefore 
the court, taking an extremely heavy penful of ink, must expand art. 58 as 
follows: ‘‘ The commissioners from time to time by schemes made in the 
exercise of their ordinary jurisdiction, or the court, if, under s. 5 of the Act of 
1860, the commissioners do not desire to exercise their jurisdiction, may modify 
the provisions of this scheme.” The principle of falsa demonstratio cannot, 
however, be applied to the construction of a statute, though effect must be 
given to the language of the statute if it is reasonably plain. 

In my judgment, there is really no ambiguity about art. 58. It says quite 
definitely that the modifications are to be by schemes made by the commissioners. 
That appears to me to exclude schemes made by the court. As I say, there is no 
concarrent jurisdiction. Therefore, I have to extract from these words something 
conferring jurisdiction on the court. How can I get that out of words which say 
aes et a rece aye 4 peaeoe by the commissioners ? It is the very negation 

; gument is that if I take that view I am giving no 
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meaning to the words “ in the exercise of their ordinary jurisdiction ”. I cannot 
take that view. Two alternative explanations can be offered for those words. 
I think in a way they are cumulative. I think there are probably two readings, 
One is that the contrast is between the special jurisdiction conferred on the 
commissioners ad hoc for the purposes of the Act of 1883, which was of limited 
duration, and the ordinary jurisdiction conferred on them by the Act of 1860, 
which is of unlimited duration. Again, the words “in the exercise of their 
ordinary jurisdiction ’” may be a restriction on the enabling power conferred by 
art. 58. If those words were struck out, I suppose that the commissioners would 
be able to make their own rules of procedure with a view to the modification of 
the provisions of the scheme, whereas art. 58 seems to me plainly to incorporate 
the restrictions, if and so far as they are relevant, imposed by s. 3 and s. 4 of the 
Act of 1860. 

It is said: how ridiculous it must be if the commissioners can disclaim juris- 
diction under s. 5 of the Act of 1860, and leave the court powerless. But, in my 
judgment, the commissioners have no power to disclaim jurisdiction under s. 5 of 
the Act of 1860, because I can see no reason for importing s. 5 of the Act of 1860 
into art. 58. The scheme, as I have already said, has statutory force and it 
seems to me that when the scheme says that “‘ The commissioners may . . . in 
the exercise of their ordinary jurisdiction modify the provisions of this scheme ”, 
that does necessarily imply that the commissioners should consider whether they 
ought to modify the provisions of the scheme. In other words, it seems to me 
that by implication a statutory duty is cast on them to consider whether or not 
this particular scheme ought to be modified. 

Therefore, in the result, I am of opinion that by virtue of the fact that this is a 
scheme having the force of a statute, no jurisdiction exists in this court to 
modify it. 

Order accordingly. 

Solicitors: J. W. French (for the plaintiffs); Treasury Solicitor; Coward, 
Chance & Co. (for the third defendant); Bartlett & Gluckstein (for the remaining 
defendants other than the second and thirteenth defendants); Hrnest G. Scott & 
Co. (for the thirteenth defendant). 

_ [Reported by R. D. H. OsBorngz, Esq., Barrister-at-Law.] 
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JONES v. STAVELEY IRON & CHEMICAL CO., LTD. 


[Court or APPEAL (Denning, Hodson and Romer, L.JJ.), November 18, 
December 8, 1954.] 


Master and Servant—Liability of master—Negligence of fellow servant=Standard 
of care—Contributory negligence—Standard of care. 

The standard of care owed by an employer to his workmen in his factory 
for the purpose of determining his liability to them for negligence is higher 
than the standard to be applied in determining whether there has been 
contributory negligence on the part of one of the workmen. 

The plaintiff, who was employed by the defendants as a core-maker, was 
at work in their foundry on the lifting of a load in an iron pan by an overhead 
erane. Attached to the crane was a main hook from which hung four chains 
with hooks at the ends. The men on the floor, of whom the plaintiff was one, 
hooked the chains on to the pan. It was their duty to see that the main hook 
was centred over the load. The crane-driver, who was also employed by the 
defendants, should have paused, but did not pause, when beginning the lift 
to see that the load was centred and hanging vertically. The load swung 
out and the plaintiff was injured. The plaintiff sued the defendants for 
damages for negligence. 

Held: on the facts (a) the crane was negligently handled by the crane- 
driver and (b) the plaintiff was at fault in not having centred the main hook 
over the load as should have been done by the men on the floor; the 
defendants were responsible for the negligence of the crane-driver as if it 
were their own act, but the standard of care owed by a workman in a 
foundry was less than that owed by his employers and in the present case 
the plaintiff’s fault was an error of judgment not amounting to contributory 
negligence; accordingly, he ‘was entitled to recover damages without any 
share of the responsibility for the accident being apportioned to him. 

Caswell v. Powell Duffryn Associated Collieries, Ltd. ({1939] 3 All E.R. 
722) applied. ; 

Appeal allowed. 


[ As to the Degree of Negligence amounting to Contributory Negligence, see 
23 Hatsspury’s Laws (2nd Edn.) 680, para. 964; and as to the Effect of 


Contributory Negligence between Master and Servant, see 22 Hamapury’s Laws 


(2nd Edn.) 190, para. 319.] 


Cases referred to: 


(1) Caswell v. Powell Duffryn Associated Collieries, Ltd., [1939] 3 All E.R. 722 - 
[1940] A.C. 152; 108 L.J.K.B. 779; 161 L.T. 374; 2nd Digest Supp. 

(2) Jones v. Manchester Corpn., [1952] 2 All E.R. 125 ; [1952] 2 Q.B. 852; 
116 J.P. 412; 38rd Digest Supp. 

(3) sir v. Morgan, [1953] 1 All E.R. 849; [1953] 1 Q.B. 597; 3rd Digest 
upp. 

(4) Stapley v. Gypsum Mines, Ltd., [1953] 2 All E.R. 478; [1953] A.C. 663; 
3rd Digest Supp. hee 

(5) Flower v. Ebbw Vale Steel, Iron & Coal Co., Ltd., [1934] 2 K.B. 132; 103 


F 


G 


L.J.K.B. 465; 151 L.T. 87; revsd. on other grounds, H.L., [1936] » 


A.C. 206; 36 Digest (Repl.) 173, 929. 


(6) Smith v. Baker & Sons, [1891] A.C. 325; 60 L 
: AC : J .Q.B. 683; 65 L.T. : 
55 J.P. 660; 36 Digest (Repl.) 154, 812. > os 


(7) Wilsons & Clyde Coal Co., Ltd. v. English, [1937] 3 All E.R. 628; [1938] 


A.C. 57; 1937 8.C. (H.L.) 46; 106 L.J.P.C. 117; 157 L.T. 406; Digest | 
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Appeal by the plaintiff from a judgment of SELLERS, J., at Derby Assizes 
dated June 18, 1954. 
The plaintiff was an experienced core-maker employed by the defendants 
iron founders, and part of his duty was to move heavy cores from one part of ie 
foundry to another. The cores were carried on a pan some six feet by four feet 
and 1} feet deep, resting on a bogey which was manhandled along a railway line 
running parallel to another railway line on which stood wagons on to which the 
cores were loaded with the aid of a crane. The distance between the side of the 
wagon and the pan was three feet nine inches. The cabin of the travelling crane 
was midway between the two railway lines so that the crane-driver was above 
but not directly above the centre of the pan. 

On June 4, 1951, the plaintiff with the assistance of another man, attached a 
four-hook sling, which was suspended from the crane, to the four corners of the 
pan. It was their duty to assist the crane-driver, Mrs. Burton, to drop the sling 
as nearly as possible in the centre of the pan but, as the plaintiff himself was at 
the side, his centring could be only approximate. 

The crane-driver hauled away without first taking the strain to see if all four 
chains attaching the hooks to the sling were equally taut. In consequence of the 
sling not being central the pan swung towards the plaintiff and his arm was 
trapped between the pan and the wagon and was injured. In an action for 
damages for personal injuries the plaintiff alleged that his injury was the result 
of the negligence of the defendants, their servants or agents. The judge 
found that the plaintiff had not been guilty of contributory negligence in failing 
to adjust the position of the sling, and that the crane-driver in failing to pause so 
that the sling might be adjusted had not been guilty of negligence. Accordingly, 
he dismissed the action and gave judgment for the defendants. 


F. W. Beney, Q.C., and D. J. Turner-Samuels for the plaintiff. 
Marven Everett, Q.C., and A. E. James for the defendants. 
Cur. adv. vult. 


Dec. 8. The following judgments were read. 


DENNING, L.J., stated the facts and continued: On the judge’s findings, 
there were two mistakes which led up to this accident: the first mistake was 
that, at the time when the chains were hooked on, the hook of the crane was not 
truly centred over the load. That was more a matter for the men below than for 
the crane-driver. The practice, as proved in evidence, is that the crane-driver 
brings the hook into a tentative position as near centre as she can, but she cannot 
see as well as the men below, so if it is out of centre, they signal to her to bring 
it into centre. The manager of the foundry said that “the person on the floor 
is the only person who can give proper adjustment ”’. In this case the plaintiff, 
the injured man, did not give the proper adjustment. That was his mistake. 
The second mistake was that, when the crane-driver started to hoist the load, she 
did not pause in the usual way to take the weight and tighten the chains. She 
hoisted the load from the trolley straight up without a pause. A consulting 
engineer spoke as to the usual procedure. He said [in evidence]: 


“The common practice is to just take the slack out of the chain first and 
see that everything is balanced before continuing the hoist.” 


In this case if the crane-driver had paused, either she or the men below would 
have seen that it was not truly centred and would have corrected it. As she did 
not pause, however, no one had an opportunity to correct the faulty centring, 
and the load swung out more than usual. In this case the crane-driver did not 
pause to take the weight. That was her mistake. 

The problem in this case is to assess the quality of those two mistakes. The 
judge put them on the same level and said that neither of them amounted to 
negligence. The question is whether he was right. So far as the injured man’s 
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mistake is concerned, I agree with the judge that it did not amount to con- A 


tributory negligence. Ever since Caswell v. Powell Duffryn Associated wage ter: 
Ltd. (1) ({1939] 3 All E.R. 740) the courts have made allowances in ae an 
injured workman. Even if he has been thoughtless or inadvertent or has se “i pa 
error of judgment, he is often not made to bear any share of the responsibulty. 
The reason is, no doubt, historical. Until 1945 a workman who proved that his 
employer was guilty of a serious fault was nevertheless liable to be defeated 
altogether if he was in any degree at fault himself. It was not open to the court 
at that time to apportion the responsibility. The workman failed altogether. In 
order to overcome this injustice, the House of Lords in Caswell’s case (1) relaxed 
the standard of care required of workmen in a factory. The thoughtlessness or 
inadvertence of a workman was not necessarily to be regarded as contributory 
negligence such as to defeat his claim. He was often allowed to be thoughtless or 
inadvertent without it telling against him. Since 1945 this standard has 
repeatedly been applied to injured workmen just as it was before. Applying 
it in this case, I think that the plaintiff was at most guilty of an error of judgment 
which was in the circumstances an excusable error. He thought that the hook 
was truly centred whereas it was not. I do not think that he should be found 
guilty of contributory negligence. But what about the mistake made by the 
crane-driver ? The judge seems to have thought that “what is sauce for the 
goose is sauce for the gander’. The same standard of care should be applied to 
the crane-driver as to the injured man. She should be excused for thoughtlessness 
or inadvertence just as he is. This raises a very nice problem. Before the Law 
Reform (Personal Injuries) Act, 1948, the employer would have been protected 
by the doctrine of common employment, but since 1948 he is not so protected. 
The doctrine has been abolished. If, however, the law were now to begin to 
make allowances for the mistakes of fellow workmen (such as the crane-driver 
here) on the same lines it excuses the injured workman, we should soon have 
the doctrine of common employment back again in a new dress. That cannot 
be right. 

So far as the crane-driver’s mistake is concerned, I do not think that it is to 
be judged by the same standard as that of the injured man. The difference lies 
in this: negligence is founded on a breach of duty, whereas contributory negli- 
gence is not. The employer is made liable, not so much for the crane-driver’s 
fault, but rather for his own fault committed through her. He puts her in charge 
of a great machine which can cause much damage if it is not properly handled. 
He must see that reasonable care is used in the handling of it so that it does not 
cause damage. No matter whom he employs to handle it, he must ensure that 
a proper standard of care is obtained. He acts by his servant; and his servant’s 
acts are for this purpose to be considered as his acts. Qui facit per alium facit 
perse. He cannot escape by the plea that his servant was thoughtless or inadver- 
tent or made an error of judgment. If he takes the benefit of a machine like this, 
he must accept the burden of seeing that it is properly handled. It is for this 
reason that the employer’s responsibility for injury may be ranked greater 
than that of the servant who actually made the mistake (see Jones v. Manchester 
Corpn. (2)) and he remains responsible even though the servant may for some 
reason be immune (see Broom v. Morgan (3)). A good illustration, as counsel for 
the plaintiff pointed out, is Stapley v. Gypsum Mines, Ltd. (4) where the widow 
of the dead man Stapley succeeded against his employer, although she would no 
dad have failed against his fellow workman Dale, because of their joint agree- 
at, Seay SR ee that the law expects a higher standard of care from 
ete Ge nae 8 from injured workmen : and this is so, no matter 

pioyers are acting by. superior servants or by fellow servants. 
This state of the law should not, however, be carried to extremes in either 


direction. The standard expected of employers should not be put so high as 
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to make them insurers: and the standard expected of an injured workman 
should not be put so low as to exempt him from responsibility for his own 
carelessness. Each should bear his proper share of responsibility. Approaching 
this case in this way, it seems to me the crane was not handled with reasonable 
care and the employers are answerable for it. Counsel for the defendants admitted 
as much but argued that no damage could have been anticipated to flow from the 
mistake. I do not agree. I should have thought that a reasonable person could 
foresee that, if the crane-driver did not take the strain and get the load properly 
balanced before hoisting it, some damage might be done to somebody. The 
employers are therefore responsible, but the injured man is not, because his 
mistake did not amount to contributory negligence. In my opinion this appeal 
should be allowed and judgment entered for the plaintiff for damages to be 
assessed. 


HODSON, L.J., stated the facts and continued: If the normal practice of 
lifting a load by crane in a sling had been followed the accident would not have 
happened. It is clear that to haul away without applying the normal precaution 
of taking the strain first may lead to an accident. The defendants’ manager’s 
evidence was quite specific on this point. In cross-examination he said: 


*“ The usual practice is to take the weight and tighten the chains. Q.—The 
usual procedure is to take the weight, tightén the chains and then wait for a 
signal ? A.—Yes, unless the crane driver sees that the load is safe and 
central ... I think if the crane driver was over the job and tightened the 
chains and took the weight it would be all right, she would proceed to do 
her job.” 


A consulting engineer called on behalf of the plaintiff gave evidence to the same 
effect and pointed out that a crane-driver can see at once when tightening the 
chains whether one sags or not and can thus tell whether the lift is central. 
It is true that the centring of the sling in the first place is a combined operation 
but this is only approximate and the final responsibility for centring the sling 
accurately is with the crane-driver who hauls away the load. 

The learned judge was not impressed by the plaintiff’s evidence and thought 
that he was unwilling to accept his responsibility, as the man on the ground, to get 
the drop of the sling on the proper alignment. However, he did not find him 
guilty of negligence, applying to him the doctrine first enunciated by LAWRENCE, 
J., in Flower v. Ebbw Vale Steel, Iron & Coal Co., Ltd. (5) and later approved by 
the House of Lords in Caswell’s case (1). LAWRENCE, J. had said ([1934] 2 K.B. 
at p. 140): 

«|. , in considering whether an ordinary prudent workman would have 
taken more care than the injured man, the tribunal of fact has to take into 
account all the circumstances of work in a factory and that it is not for every 
risky thing which a workman in a factory may do in his familiarity with the 
machinery that a plaintiff ought to be held guilty of contributory negligence.” 


Setters, J. found that there had been an error of judgment on the part of the 
plaintiff not amounting to negligence. I agree with this finding, but in addition 
he did say that the plaintiff was more at fault than anyone else. With all respect 
to the learned judge, I cannot agree with that conclusion. The plaintiff could not 
get exact alignment from his position at the side of the bogey and had to rely 
ultimately on the crane-driver taking the strain to check the alignment before 
hauling away. Since the wagon was close to the pan a slight lateral error would 
be enough to cause a dangerous swing which the plaintiff could do nothing to 
correct. In my opinion, fault must be attributed to the crane-driver and the 
question then arises whether this amounts to negligence. 

The learned judge found that the crane-driver was at fault in acting as she did 
but treated her fault as an error of judgment not amounting to negligence on the 
part of a workman within the doctrine enunciated above. I am of opinion that 
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A departure from the normal safe practice 


of taking the strain when raising heavy loads by crane in a sling is Oe 
dangerous when anyone is near the load. In my view, In the circumstances O 

this case, the failure of the crane-driver to take the precaution was an act of 
negligence which caused the injury to the plaintiff and for this the employer 1s 
as liable as if he himself had been sitting in the crane cabin and working the crane. 
I cannot agree that the act or omission of the employers’ servant ought, as the 
learned judge thought, to be looked at exactly in the same way as the act or 
omission of the plaintiff. 

The doctrine approved in Caswell’s case (1) applies to workmen who are 
injured in the course of their employment and who might otherwise be debarred 
from recovering in whole or in part by reason of their contributory negligence. 
LAWRENCE, J., was speaking only of contributory negligence (Flower v. Ebbw 
Vale Co. (5)). In Caswell’s case (1) Lorp Wricut used this language ({1939] 
3 All E.R. at p. 739): 


‘“‘ What is all important is to adapt the standard of what is negligence to 
the facts, and to give due regard to the actual conditions under which men 
work in a factory or mine, to the long hours and the fatigue, to the slackening 
of attention which naturally comes from constant repetition of the same 
operation, to the noise and confusion in which the man works, to his pre- 
occupation in what he is actually doing at the cost perhaps of some inattention 
to his own safety.” 

I emphasise the last eleven words of the sentence I have read. If one applies 
the doctrine to employers and their servants through whose hands they act, 
one must end the sentence by substituting the words “at the cost of some 
inattention to the safety of employees ”’. This to my mind would be inconsistent 
with the law as laid down in Smith v. Baker & Sons (6), and in Wilsons & Clyde 
Coal Co., Ltd. v. English (7) which sets out in clear terms the duty of an employer 
to take reasonable care for his servant’s safety. This duty is personal to him, 
a failure to perform which constitutes personal negligence even though he acts 
through the hands of another. The position of an injured plaintiff who is accused 
of contributory negligence is different in that he is not similarly in breach of a 
duty to his employer when, as Lorp WriGur said, he is pre-occupied in what he is 
doing at the cost of his own safety. I do not intend to be taken as saying that 
every error made by every employer by himself or through his servants which 
causes Injury must necessarily be negligent. This is a question of fact to be 
decided in each case. I cannot, however, accept that the doctrine which I have 
been discussing can be extended beyond the field of contributory negligence 
and applied to the servants of the employer when they stand in the master’s shoes 
in the same way as when they are injured in performing work in his service. 


I agree, therefore, that the appeal should be allowed and judgmen 
inti pelowe t entered f 
the plaintiff for damages to be assessed. sre apc Sa 


this fault ought not to be so regarded. 


ROMER, L.J.: In my opinion two things emerge quite plainly from the 
evidence which was given in this case. The first is that the crane-driver, Mrs 
Burton, was in dereliction of her duty in hoisting the crane straight up whe 
pausing to tighten the chains of the pan, and the second is that this omission on 
her part resulted in injury to the plaintiff. There is no dispute as to the latter 
of these points and not much, I think, as to the former. Apart from the plai tife 
himself, three witnesses, namely, Mr. Binns, Mr. Goode and Mr Howenera F 
the manager of the defendants’ foundry) all testified that it is the common oe 
tice for a crane driver to take the strain of a pan, so as to ensure that the a 
central, before hoisting the pan off the ground. Mr. Howard said “ The t : “I 
procedure is to take the weight and tighten the chains ”: and Mrs. B ee 
in ig eres: admitted that this was so. arate: 

nasmuch as Mrs. Burton, on the occasion of t i i 
customary precaution and therefore failed to aici nae sia co 
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injury was caused to the plaintiff, it would seem prima facie that she was guilty 
of an act of negligence for which her employers are answerable in law. I rather 
gather from one passage in his judgment that the learned judge was in fact 
inclined to impute negligence to Mrs. Burton but exonerated her on the foot ing, 
as I understand it, that her omission would have been held to amount to no more 
than an error of judgment according to the reasoning which the courts have applied 
since Caswell’s case (1) in determining issues of contributory negligence. The 
question here, however, is not as to Mrs. Burton’s rights but as to her employers’ 
liability. As to this, it is well settled that a.master is liable for the acts of his 
servants, if done in the course of their employment, on the principle qui facit 
per alium facit per se. If an employer employs a crane-driver to operate a crane 
it is the employer himself who, in the eye of the law, is operating it, though he is 
doing so through the person of the employee. From this it follows that if the 
crane-driver’s wrongful handling of the crane results in injury to a third party 
it is no defence to the employer to say that the workman’s act or omission would 
have amounted to something less than contributory negligence if it had resulted 
in injury to the workman himself. It is the standard of care which Mrs. Burton 
(as the defendants’ servant) owed to the plaintiff which is material to the present 
case, not the standard of care which she owed to herself; and I am of opinion 
that her conduct fell short of that standard to a degree which amounted to 
negligence and inasmuch as, in my opinion, a resulting injury to the plaintiff 
was reasonably foreseeable the defendants are, in my judgment, liable. 

The next question is whether the plaintiff himself was guilty of contributory 
negligence. It has been recognised since Caswell’s case (1) that a workman’s 
default which, in relation to some third party, would constitute negligence, may 
amount to no more than an excusable error of judgment in relation to himself. 
As a matter of logic this is not, perhaps, altogether easy to appreciate; and 
many people might think that a workman who has a wife and three or four 
young children dependent on him is under at least as much obligation to look after 
his own safety as he is to ensure that of other people. Moreover, the distinction 
between the two standards of care has lost much of its justification since the 
statutory removal of a workman’s former disqualification to sue in respect of an 
injury which had been caused in part by his own negligence. However, in applying 
to the present case the reasoning of Caswell’s case (1) I am of opinion that the 
plaintiff has not been proved guilty of contributory negligence; for the evidence 
does not, in my judgment, 


“| , show that he was guilty of more than an error of judgment or 
heedlessness or inadvertence in regard to his own safety not amounting to 
contributory negligence or misconduct ... ” 


(see per Lorp. Wricut in Caswell’s case (1) [1939] 3 All E.R. at p. 736). It is 
true that the general practice appears to be that the men on the ground are 
expected to ensure that the hook is centralised, and to give any necessary signals 
to the crane driver, and that the plaintiff did not do this on the occasion in 
question. He swore, however, that he did not know that the crane was not 
central and Mr. Groves, who was co-operating on the other side of the pan, said 
that he did not know it either; and they were both agreed that they were 
prevented from seeing each other by reason of the height of the load. In these 
circumstances it is not easy to see what the plaintiff ought to have done. He 
might, I suppose, have summoned some other person to check that the grab was 
central and then have signalled to the driver, but I cannot think that his failure 
to do this amounted to more than a venial error of judgment, especially as he had 
no reason to suppose that if the crane-driver started to lift before receiving a 
signal she would depart from the ordinary practice of merely taking the strain. 
Moreover, as Mrs. Burton started to lift without receiving a signal either to bring 
the hook into centre or to hoist the load it may well be that the plaintiff's omission 
to give a signal was not an effective cause of the accident. In all the circumstances 
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ntributory negligence has been established 


: hat co 
it does not appear to me tha gree with the order which my brethren have 


against the plaintiff. I accordingly a 


proposed. Appeal allowed. 


Solicitors: W. H. Thompson (for the plaintiff); Bell, Brodrick & Gray, agents 


k. «& Co., Sheffield (for the defendants). 
= otis eo [Reported by PuitrppA PRICE, Barrister-at-Law.] 


RAJBENBACH v. MAMON. 


[QuEEN’s Bencu Drviston (Wynn-Parry, J., sitting as a judge of the Division), 
December 2, 3, 6, 7, 1954.] 


Rent Restriction—Possession—Tenant to receive sum of money in event of 
giving up possession on specified date—Contract enforceable by tenant. 
Contract—M utuality—A greement by tenant to give up possession of rent-controlled 

flat to landlord. 

In May, 1954 it was orally agreed between the landlord and tenant of 
a flat, which was subject to the Rent and Mortgage Interest Restrictions 
Acts, 1920 to 1939, that the tenant would vacate the flat at the end of 
1954 and that, in the event of his doing so and in consideration thereof, 
the landlord would pay £300 to the tenant. In an action by the tenant 
for a declaration that, in the event of his delivering up to the landlord 
vacant possession of the flat on or before Jan. 1, 1955, he would be entitled 
to the payment of £300 from the landlord on Jan. 1, 1955, the landlord 
pleaded that the agreement was an attempt by the parties to contract out 
of the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, and 
was, therefore, void and unenforceable. ; 

Held: the agreement was not against public policy nor vitiated by 
the Rent Restrictions Acts, and, being composed of promise for promise, 
was not unenforceable for want of mutuality, although it might not legally 
be possible to eject the plaintiff from the flat at the end of 1954 owing to 
the operation of the Rent Restrictions Acts; accordingly, the tenant was 
entitled to the declaration which he claimed. 

Barton v. Fincham ([1921] 2 K.B. 291) distinguished. 


[ As to Restrictions on Landlord’s Right to Possession although Tenant has 
contracted to give up Possession, see 20 Hatspury’s LAws (2nd Edn.) 329, 
para. 392.] 

Case referred to: 
(1) Barton v. Fincham, [1921] 2 K.B. 291; 90 L.J.K.B. 451; 124 L.T. 495; 
85 J.P. 145; 31 Digest (Repl.) 701, 7912. 
Action. 


The plaintiff was the tenant and the defendant was the landlord of premises 
known as Flat 2, 35 Anson Road, Highgate which was subject to the Rent 
and Mortgage Interest Restrictions Acts, 1920 to 1939. In an action com- 
menced on Aug. 25, 1954, the plaintiff alleged in his statement of claim that 
in May, 1954, it was orally agreed between the plaintiff and the defendant 
that whe plaintiff would vacate the flat by the end of 1954 and that in the 
event of his so doing and in consideration thereof the defendant would pa, 
to the plaintiff the sum of £300; that the plaintiff intended to vacate the flat 
by the end of 1954, as the defendant knew, and that the defendant, in a letter, 
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dated Aug. 3, 1954, from his solicitors to the plaintiff’s solicitors, had denied 
the existence of the agreement and sought to repudiate it. The plaintiff claimed 
a declaration that in the event of his delivering up to the defendant vacant 
possession of the flat before Jan. 1, 1955, he should be entitled to payment 
from the defendant forthwith of the sum of £300. By his defence the defendant 
stated that he made no admissions as to the application of the Rent Restrictions 
Acts, and denied that he ever entered into any agreement with the plaintiff 
to pay any money to him in the event, of the plaintiff vacating the premises. 
During the hearing of the action the plaintiff was allowed to amend the state- 
ment of claim by substituting, in the allegation in respect of the agreement 
between the parties, “at the end of 1954” for “by the end of 1954”, and, 
in the claim for a declaration, ‘‘ on or before Jan. 1, 1955” for “ before Jan. ib 
1955 ”, and “‘ payment from the defendant of the sum of £300 on Jan. 1, 1955 ”’ 
for “payment from the defendant forthwith of the sum of £300”. The 
defendant was then allowed to amend the defence by adding a paragraph to 
the effect that the alleged agreement was an attempt by the parties to contract 
out of the Rent Restrictions Acts, and was, therefore, void and unenforceable. 


M. Waters for the plaintiff, the tenant. 
D. J. C. Ackner for the defendant, the landlord. 


WYNN-PARRY, J.: In this action the plaintiff claims a declaration 
that in the event of his delivering up to the defendant vacant possession of 
flat No. 2, 35 Anson Road, Highgate, in the County of London, on or before 
Jan. 1, 1955, he shall be entitled to payment of the sum of £300 from the 
defendant on that day. 

[His LorpsuiP reviewed the evidence and continued:] It is perfectly clear 
that according to the plaintiff and his wife on this occasion in May, 1954, a 
definite arrangement was made which comes down to this: that the plaintiff 
agreed to move out of the flat by Dec. 31, 1954; that he would either stay 
in until that date, or, as a matter of necessary implication, would pay the 
rent down to that date; and that if he did fulfil what he agreed to do then 
the defendant would pay him £300, the £300 not to become payable until after 
Dec. 31, 1954, but to become payable immediately thereafter. That is what 
it comes to. It is accepted by counsel for the plaintiff that it was an agreement 
promise for promise and I think that is the true view. [His Lorpsurp referred 
to a question of fact and, having considered the evidence thereon and having 
found that the agreement alleged by the plaintiff’s amended statement of 
claim was proved, continued:] A point of law remains which was taken by 
counsel for the defendant after the amendment asked for by the plaintiff was 
allowed. I allowed the defendant to add a paragraph to the defence to this 
effect : 


“The alleged agreement was an attempt by the parties to contract 
out of the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, . 
and is therefore void and unenforceable.” 


For that purpose counsel for the defendant relied on the well-known case of 
Barton v. Fincham (1). That case, as I understand it, does no more than this. 
It gives effect to the limitation on the jurisdiction of the court to make an 
order for possession which was imposed originally by s. 5 (1) of the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920,* and it does nothing 
more. It does not discuss the question of public policy or any of the other 
questions which appear to have been raised before the Divisional Court in that 





* Section 5 (1) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920, was repealed by the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, 8. 18 (3), and Sch. III. Section 3 and s. 4 (1) of the Act of 1933 and Sch. I 
thereto were substituted for the repealed provisions by s. 17 of the Act of 1933 and 


Sch. II thereto. 
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case before it reached the Court of Appeal. The agreement in the present case 
is quite clearly an agreement composed of promise for promise, and the attack 
which was developed on that agreement is that there is want of mutuality, 
because it is quite clear on the authority of Barton v. Fincham (1) that, although 
the plaintiff had agreed as part of the agreement to leave the premises at the 
latest by Dec. 31, 1954, he could not be compelled to do so at the suit of the 
defendant, because the defendant could not obtain an order for possession. 
On the other hand there is no doubt that, if the plaintiff as he intends does 
go out on Dec. 31, 1954, the defendant will obtain all that he sought by the 
agreement which I find that he made, namely, he will get vacant possession, 
which, according to his own evidence, has been part of his policy as regards 
all flats, his object being either to let them furnished or to obtain the benefit 
of the Housing Repairs and Rents Act, 1954, by which, if he puts them in a 
good state of repair, he will be able to obtain enhanced rents on letting them. 
I can find no authority which suggests, and no such authority has been cited 
to me, that an agreement such as this is in any way against public policy, 
nor do I think that it is an agreement which must be treated as void and of 
no effect for want of mutuality. Ordinarily in a contract there would be 
mutuality, but many examples (if necessary) can be given where Parliament 
has stepped in and, to some extent, robbed a contract of some degree of 
mutuality without destroying it, and I think that this is one of those contracts. 
To my mind, however, at any rate in the state of the authorities as they 
have been cited to me, I can find no reason for holding that this agreement 
is to any extent vitiated by the effect of the Rent Acts. It was sought to be 
argued that in reality there was no agreement, but that there was only a 
continuing offer which could be brought to an end presumably at any time 
by the defendant, and which, if accepted by the plaintiff by going out of 
possession on Dec. 31, 1954, might result in the defendant becoming liable 
to pay £300. All I need say on that is that the evidence is quite against it. 
There is clearly here an agreement containing promise for promise and on the 
view which I take of the authorities as they have been cited to me there is 
nothing to make that agreement unenforceable. In the result, I propose to 
make the declaration for which the plaintiff asks in its amended form and to 
order the defendant to pay the plaintiff’s costs of the action. P 
fi Declaration accordingly. 
Solicitors: Cyril Ralton (for the plaintiff); Stanley Attenborough & Co. (for 
the defendant). 


[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 
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R. v. BULLOCK. 


(Court or Crimmnat Apprat (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 6, 1954.] 


Criminal Law—Accessory before the fact—Direction to jury— Whether knowledge 
of general unlawful purpose or of particular proposed crime essential. 

The appellant was charged on two counts of housebreaking and larceny. 
Two different cars had been used for two robberies and both were traced 
to the appellant. In each case the appellant had hired the car which was 
found on the scene of the robbery. The appellant’s explanation was that he 
had hired the two cars but their use for the purposes of robbery was entirely 
unknown to him. At the trial the case was presented and was summed up 
to the jury on the basis that the appellant was concerned with the breaking 
and entering and that his defence was an alibi. After the jury had retired 
and considered their verdict the foreman of the jury asked the commissioner 
for, in effect, a direction on what the law applicable would be if the jury were 
satisfied that, although the appellant might not have been the person driving 
the car, he knew beforehand that it was going to be used by a thief or 
thieves. The commissioner answered: “‘ Then he would be an accessory 
before the fact and would be liable to be punished accordingly.’’ The 
appellant was convicted of being an accessory before the fact on both 
occasions. On appeal, 

Held: the sufficiency of the direction to the jury must be considered 
against the background of fact and, as the appellant’s defence had been that 
he had not lent the car and did not know that it was put to an unlawful use 
and as the jury were apparently satisfied that he had lent it and did know 
that an unlawful use was intended, an elaborate direction distinguishing 
between a general unlawful purpose and a particular unlawful purpose 
was not necessary; the direction was sufficient and the appeal should be 
dismissed. 

R. v. Lomas (1913) (110 L.T. 239) explained. 

Per CurtamM: the second part of the headnote to R. v. Lomas (9 Cr. App. 
Rep. 220) ‘‘ there must be some particular crime in view” is not derived 
from anything which was contained in the judgment of Sir Rurus Isaacs, 
C.J. (see p. 17, letter E, post). 

Appeal dismissed. 


[ As to Accessories before the Fact, see 9 Hatspury’s Laws (2nd Edn.) 33, 
para. 33; and for cases on the subject, see 14 DicEst 95, 652 et seq.] 


Case referred to: 
(1) R. v. Lomas, (1913), 110 L.T. 239; 78 J.P. 152; 9 Cr. App. Rep. 220; 
14 Digest 96, 669. 


Appeal against conviction. 

The appellant, George Thomas Bullock, was convicted at Birmingham Assizes 
before Commissioner Sir Ernest GoopmMan Ropserts, Q.C., on July 21, 
1954, on two counts of being accessory before the fact to housebreaking and 
larceny and was sentenced to eight years’ preventive detention. 


F. H. Lawton for the appellant. 
J. A. Grieves for the Crown. 


DEVLIN, J., delivered the judgment of the court. This case is concerned 
with two breakings and enterings. One took place between Nov. 23 and Nov. 26, 
1953, in a house belonging to the Duke of Somerset, which was broken into and 
from which a quantity of property was stolen; and the second took place 
between Jan. 14 and Jan. 17, 1954, in a house in Leicester which belonged to 
Lord Cromwell where a quantity of property was also stolen. 
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It is beyond dispute that two cars were used for the purposes of these robberies 
and in each case, although they were different cars, the cars have been traced 
to the appellant. In each case the appellant had hired the car which was found 
on the scene of the robbery. His explanation was that he had, in fact, hired these 
two cars on these two occasions but their use for the purposes of robbery was 
entirely unknown to him. He said he could only suggest that from the place 
where the car had been parked at night it had been taken away and used for the 
robbery and brought back without his being any the wiser. In one case the car 
had done quite a considerable mileage and, as he had already stated that he had 
never used it outside London, he found some difficulty in giving an adequate 
explanation of the mileage. In those circumstances there was abundant evidence 
to suggest that he had some connection with both the crimes. It was too much 
to ask the jury to believe that on two separate occasions separated by a couple of 
months and with two separate cars, the car in each case had been used without 
his knowledge. 

Another man named Beyer was charged with the crime of January, 1954, 
and has been convicted and is not appealing, but in the case of the earlier crime 
the appellant was charged alone. 

The summing-up and, indeed, the way in which the case was presented at the 
trial and the way it was summed up to the jury was on the basis that the 
appellant was concerned with the breaking and entering and that he had 
produced an alibi to show that on neither of these occasions could he have been 
away from London. There was, however, an alternative possibility which 
apparently suggested itself to the jury during their deliberations that it was 
conceivable that the alibi might have been true but the two sets of facts could be 
reconciled by saying that although he did not go himself, he lent his car for the 
purpose on each occasion; and accordingly, after they had been out about 
three-quarters of an hour, the jury came back and the foreman of the jury put 
this question: 


‘“ What is the law regarding a person who has knowledge of the fact that 
his car is being used for an unlawful purpose ? ” 


(The commissioner): ‘‘ That is rather difficult, I do not understand the 
question.” 

(The foreman of the jury): ‘“‘ May I continue ? We are of the opinion, but we 
have not finally decided, that Bullock may have driven the car to Misterton 
Hall. We cannot reach a unanimous decision on that point and the other 
members of the jury ”’— 


Then the commissioner intervened and said: 


“Ts it this you want to know: if you are not satisfied that he was there, 
whether to his knowledge the car was being driven by a thief or thieves ? ” 


(The foreman of the jury): ‘ Yes”. 
Then the commissioner said: 


“ Although he may not have been the person driving the car, he knew 
beforehand that it was going to be used for that purpose ? ” 


(The foreman of the jury): “ Yes ”. 
(The commissioner): ‘Then he would be an accessory before the fact and 


would be liable to be punished accordingly.” 


C 


I 


That direction has been criticised on the ground that, in the circumstances of 


this case, it was not adequate and, in particular, that the jury ought to have been 
told that, unless the appellant knew that his car was being used for this particular 
crime and did something by way of encouragement, there was not enough to con- 
stitute being an accessory before the fact in law. It is no doubt true that, if the 
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prosecution case had been more directed towards the alternative, it is probable 
that the summing-up would have dealt with it more elaborately than it did. 
The learned commissioner was dealing with the question which was put to him 
after he had concluded his summing-up but the only point we have to determine 
is whether he dealt with it sufficiently clearly and gave the jury an adequate 
direction for the purposes of this case. We think that he plainly did. 

The case that has been cited and relied on by counsel for the appellant is the 
case of R. v. Lomas (1). That case has this headnote (9 Cr. App. Rep. 220): 


= Mere knowledge that the principal intends to commit crime does not 
constitute an accessory before the fact: there must be some particular 
crime in view.” 
As far as the first part of that headnote goes it is unexceptionable, that is, 


“Mere knowledge that the principal intends to commit crime does not 
constitute an accessory before the fact ”’; 


mere knowledge is not of itself enough, there must be something further. But, 
in the circumstances of this case, once it was plain that the accused had hired the 
car and had control of it, if he knew that it was being used he must also have 
permitted it to be used; he must formally or informally have lent it for that 
purpose, and that is certainly enough. ‘The case of Lomas (1) is on this point quite 
different. On this point the appellant in Lomas (1) had a jemmy which belonged 
to the burglar, a man named King, to whom he handed back King’s own jemmy. 
The appellant was not in a position to withhold the jemmy or permit King to 
use the jemmy. In this case where the appellant had control of the car, the 
position is quite different. 

The second part of the headnote “there must be some particular crime in 
view ” is not derived from anything which was contained in the judgment of 
Sm Rurus Isaacs, C.J., which was a very short one. The conclusion which is 
stated there is (110 L.T. at p. 240): 


“It is enough for us to say that the facts as found by the jury are 
not sufficient to make out the offence charged.” 


The reference to a particular crime in view comes from the rider or something 
in the nature of a rider which the jury attached to their verdict. The jury found 
the accused guilty and (ibid.) 

“that he had a certain knowledge that the jemmy was wanted 
for an illegal purpose; that he handed the jemmy to King with the know- 
ledge that it was wanted for a burglary. He did not know that it was wanted 
for this particular burglary.” 


But there is nothing in the judgment to show that that point was taken by the 
court as being the decisive point and the case could have been decided equally 
well on the ground that the accused had no control over the jemmy. It is no 
doubt true that if an accused merely suspects that if he lends something it may 
_ be used for a general criminal purpose, it may not be enough to make him an 

accessory before the fact; it is not necessary for the purposes of this case that 
we should express 4 view one way or another on that point. If an accused lends 
a man a revolver believing that it may be used to commit a crime of violence 
but with nothing specific in mind, it may not be enough, but this is not a case 
of that sort. This is a case in which a man had hired a car and, having hired it, 
he was plainly not going to put it at the disposal of anybody who wanted to 
borrow it; it must have been borrowed, if borrowed at all, for a specific purpose. 
If the appellant’s case had been: ‘ Yes, I did lend the car to Beyer. I had not 
an idea what he wanted it for and I lent it to him without knowing that he was 
going to cormmit any particular crime,” then it might be that a more careful 
direction than the one given ought to have been given. But one must consider 
the direction given in this case with the background of the admitted facts. It 
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was a case where the appellant was saying that he had, never lent the car to 
anybody and he did not use it or know that it was being used for any penis 
purpose. Once the jury were satisfied, as they apparently were, that he di 
know that it was being used for an unlawful purpose, there was no need to give 
an elaborate direction whether the unlawful purpose was merely a general 
purpose or the intent to commit one or other of these crimes. In our judgment, 
the direction was, in the circumstances, quite adequate and the appeal must 
be dismissed. 
Appeal dismissed. 
Solicitors: Sampson & Co. (for the appellant); B. F. Chapman, Leicester (for 
the Crown). 
[Reported by MicHaEL Matoney, Esq., Barrister-at-Law.]) 


Re REYNOLDS (deceased). PEARKES v. REYNOLDS. 
[Court or AprpEAL (Denning and Morris, L.JJ.), December 3, 1954.] 


Probate—Pleading—Defence that testatrix of unsound mind—Particulars— 

RS: C."Ords 19. 7Zoke 

In a probate action it was pleaded that the deceased testatrix was not 
of sound mind, memory and understanding. The defence set out the sub- 
stance of the case and included substantial particulars. The plaintiff 
applied for extensive further particulars. 

Held: R.S.C., Ord. 19, r. 25a required the substance of the case, 
but not all details of it, to be stated; the defendant had already given 
a sufficient general statement of facts, and further particulars would not 
be ordered. 

Lord Salisbury v. Nugent (1883) (9 P.D. 23) followed. 

Appeal allowed. 


[Editorial Note. The present decision may usefully be considered with that 
in Re Earl of Shrewsbury ([1922] P. 112). Str Henry Dux, P., in Re Earl of 
Shrewsbury ([1922] P. at p. 120) stated that the practice with regard to 
particulars of the substance of the case under R.S.C., Ord. 19, r. 25a, was that 
which Corron, L.J., in Lord Salisbury v. Nugent (1883) (9 P.D. 23), had said 
would be most conducive to a just administration of the law. The views of 
Corton, L.J., are relied on by Drnnina, L.J., in the present case. The practice 
under the rule in relation to a plea of undue influence, being the plea before the 
court in Re Earl of Shrewsbury, was stated by the registrars to be ([1922] P. 
at p. 120)—“ To make orders for further and better substance of the case 


[of under influence], but not for particulars [of undue influence] except as to 
names of persons ”’, 


As to Pleading the Substance of a Case, see 14 Hatspury’s Laws (2nd Edn.) 
223, para. 377; and for cases on the subject, see 23 Diarsst 129, 1276-1280.] 


Case referred to: 
(1) Salisbury (Lord) v. Nugent, (1883), 9 P.D. 23; 53 L.J.P. 93: 
160; 23 Digest 129, 1277. meer co 
Interlocutory Appeal. 


The defendant appealed against an order of Davis, J. 


, In chambers, dat 
Nov. 2, 1954, whereby he ordered the defendant to give ; ais 


further particulars of 
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his sceecsamee that the deceased was not of sound mind, memory and understand- 
ing at the dates of making her three wills. The facts a in the j 
eee ppear in the judgment 
A. H. Ormerod for the defendant. 
A. Richard Ellis for the plaintiff. 


DENNING, L.J.: Mrs. Reynolds, the deceased, died in July, 1953. She 
made three wills, one in February, 1949, another in March, 1951, and another 
in April, 1952. Her executor, the plaintiff, who was her solicitor, is putting 
these forward for probate. Her husband, and since his death his executor 
the defendant, contends that at the material dates she was not of sound te 
memory, or understanding. 

At one time it was not the practice in the Probate Division to order particulars 
of an allegation of unsoundness of mind. There were reasons which appeared 
goed to the judges of that time. LinpiEy, L.J., said in Lord Salisbury v. 
Nugent (1) (9 P.D. at p. 26): 


“ec 


- . the case may depend on a multitude of circumstances of which 
it is impossible to give particulars.” 
Fry, L.J., said (ibid.): 

“. .. to adopt any other form of order would lead to great prolixity 
and to expensive contests as to the sufficiency of the particulars.” 

In 1901, however, Ord. 19, r. 254 was added to the Rules of the Supreme Court 
and that rule now provides: 

“In probate actions it shall be stated with regard to every defence 
which is pleaded what is the substance of the case on which it is intended 
to rely: and further where it is pleaded that the testator was not of sound 
mind, memory, and understanding, particulars of any specific instances 
of delusion shall be delivered before the case is set down for trial . . .” 

That rule, of course, altered the practice; it introduced what Corron, L.J., 
thought to be the proper method. In the case to which I have already referred 
he said (9 P.D. at pp. 25, 26): 

““ If we were dealing with a new practice I should say that it was reason- 
able to require from the defendant a general statement of the facts on 
which he means to rely.” 

In this case the defendant set out in the original particulars nearly a page 
of the substance of the case, saying that 

“The deceased had for many years been of unstable temperament, and 
for several years prior to her death had been addicted to excessive con- 
sumption of alcohol which caused a continuous process of mental 
deterioration .. .” 

I need not read more. Particulars were then requested of 

““ The date from which it is alleged that the deceased became of unstable . 
temperament, stating how the alleged instability manifested itself and 
giving any specific incidents relied upon, with dates and places.” 

In answer to that application the defendant gave a further two and a half 
pages of particulars showing how the deceased was of unstable temperament. 
I will read one or two examples: 

“The deceased was in the habit of flying into unreasonable rages. The 
deceased was in the habit of swearing violently in public. On many 
occasions, the dates of which the defendant cannot now specify, the deceased 
in public restaurants kissed the waiters:. . . On many occasions, the 
dates of which the defendant cannot now specify, the deceased flew into 
a temper with the guests whom she was entertaining at her house, 32 
Grove End Road, and sent for the police to ‘sling them out ’.” 
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There are a number of general allegations of that kind together with some 
of specific occasions such as an incident in 1946 when it is alleged that she insisted 
on going for a drive without enough petrol, that the petrol ran out and that she 
hit her busband over the head with an umbrella. 

Now the plaintiff asks for still more particulars. There is a whole series 
of requests for particulars which have been ordered by the registrar and by 
the judge. The first request is for particulars 

‘Of the unreasonable rages alleged, setting out any facts or specific 
incidents relied on, with dates or approximate dates.” 


Then follow requests for particulars— 
“Of the deceased’s swearing in public . . . setting out dates and places 
Identifying the occasions on which it is alleged that the deceased 
kissed the waiters in public restaurants ”’, 
and so on. In short, there is a series of further applications demanding further 
particulars needing further investigation. 

The question is whether R.S.C., Ord. 19, r. 25a, requires particularity to 
such an extent. In my judgment, it does not. Corron, L.J., referred (see 9 
P.D. at p. 26) to a “general statement of facts”, not to a highly detailed 
and particularised statement. R.S.C., Ord. 19, r. 25a requires the “ substance 
of the case’ to be stated, not all the details. I think that the substance of 
the case has already been sufficiently stated and we should not order these 
further particulars. Applications of this kind make litigation much too expensive 
and cause too many delays. In my judgment the order which has been made 
goes beyond that which the rule warrants, and I do not think any further order 
should be made on the defendant but that the case should be brought to trial. 
I would, therefore, allow this appeal and vary the order which has been made, 
leaving only one item which counsel for the defendant conceded that he ought 
to answer. I am encouraged in taking this view by the fact that the learned 
judge gave leave to appeal. He must himself have hesitated whether particulars 
ought to be given. It seems to me that his doubts were well founded, and I 
would allow the appeal accordingly. 


MORRIS, L.J.: I-entirely agree. 


4 Appeal allowed. 
Solicitors: Arnold, Fooks, Chadwick & Co. (for the defendant); Pettiver & 
Pearkes (for the plaintiff). | 


[Reported by Pumtippa Pricer, Barrister-at-Law.] 


D 
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R. v. FRY. 


[Court oF CrrmmNat APPEAL (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 17, 1954.] 


Criminal Law — Sentence — Conditional discharge — Breach of condition — 
Sentence of Borstal training for first offence—Need for nominal sentence in 
respect of breach of condition. 

In April, 1954, the applicant was convicted of larceny and was conditionally 
discharged. In October, 1954, he was convicted of office-breaking and 
larceny and attempted store-breaking and sentenced to Borstal training. 
On application for leave to appeal against this sentence, 

Held: although normally it was not desirable to impose nominal sentences 
of one day’s imprisonment, yet in the present case such a nominal sentence 
ought to have been imposed in respect of the breach of condition in order 
that it might rank as a conviction but, as the application was for leave to 
appeal only from the sentence of Borstal training. the court did not propose 
to interfere and the application must be refused. 


Application for leave to appeal against sentence. 

The applicant, George Thomas Fry, was convicted at Essex Quarter Sessions 
on Oct. 17, 1954, of office-breaking and larceny and attempted store-breaking 
and was sentenced to Borstal training. In April, 1954, he had been convicted of 
larceny by a court of summary jurisdiction and conditionally discharged, 


The applicant did not appear and was not represented. 


DEVLIN, J., delivered the judgment of the court. This is an application for 
leave to appeal from a sentence imposed by the Essex Quarter Sessions in respect 
of office-breaking and larceny and attempted store-breaking for which the 
applicant was given a sentence of Borstal training. The court thinks that that 
sentence is perfectly proper and does not propose to interfere with it, but 
there was another matter which was before the quarter sessions. Earlier, 
on Apr. 21 of this year, the applicant had been found guilty by a court 
of summary jurisdiction of larceny and had been conditionally discharged. 
Therefore, the matter for which he was before the quarter sessions was not 
only the fresh offence he had committed but also the breach of the conditional 
discharge, which, of course, meant that he could be sentenced for the offence 
for which he had been conditionally discharged. However, the quarter sessions 
took the view that, since they were passing a Borstal sentence for the substantive 
offence before them, it would not be proper that they should pass any sentence in 
respect of the offence for which he had been conditionally discharged. ‘They 
were quite right in thinking that they could not pass a substantial sentence of 
imprisonment because that would have been inconsistent with the Borstal sentence, 
but it was suggested to them that they should pass a nominal sentence of one 
day’s imprisonment. They decided, however, not to do so. In that respect, this 
court thinks that they were wrong. Normally it is not desirable to impose 
nominal sentences of one day’s imprisonment but in this particular case it is the 
only way of getting round the difficulty which would otherwise occur. If no 
sentence at all is passed in respect of the offence for which the applicant was 
conditionally discharged, it does not rank as a conviction, and the result of it 
not ranking as a conviction is that, if hereafter the applicant were to commit 
further offences and questions were to arise on which it was necessary to prove 
previous convictions, such as questions of sentence to corrective training and so 
forth, this offence for which he ought now to be sentenced since he has broken 
his conditional discharge would not rank for that purpose. The court does not 
feel that it can now interfere with the matter by imposing one day’s imprisonment 
because the only sentence the applicant has appealed from is the sentence of 
Borstal training and the powers of this court are, therefore, restricted to dealing 
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ires to draw attentién to this matter so that, in 


it t: but the court des ‘ 
i t this is one of the rare cases nm which a nominal 


future, it should be noted tha 


sentence should be imposed. Application refused. 


[Reported by G. A. K1pner, Esq., Barrister-at-Law.] 


JOSHUA v. REGINAM. 


[Privy Councm (Lord Oaksey, Lord Keith of Avonholm and Mr. L. M. D. de 

Silva), November 3, 4, 8, 9, December 7, 1954.] 

Criminal Law—~Trial—Direction to jury—Public mischief—Speech—Direction 
to convict prisoner if he uttered the words complained of. 
Criminal Law—Indictment—Charges of making seditious speech and of effecting 

a public mischief contrary to common law in respect of same speech— 

Undesirability of charging both offences. 

The appellant was indicted on three counts, the first and third charging 
sedition based on public speeches made by him, and the second charging a 
public mischief contrary to common law, the particulars of the offence 
being that he “ did by means of certain false statements in a public speech 

. agitate and excite certain section of the public against the police, to 
the prejudice and expense of the community’. The jury failed to agree on 
the first count, and he was acquitted on the third count. On the second 
count, no evidence was given that any section of the public were agitated or 
excited by his speech. In his charge to the jury, the trial judge directed 
them that they must, as a matter of law, find the appellant guilty of the 
offence of effecting a public mischief if they found that he spoke the 
words complained of. The appellant was found guilty on the second 
count and discharged conditionally. On appeal to the Privy Council, 

Held: (i) it was a general principle of British law that, on a trial by jury, 
it was for the judge to direct the jury on the law and, in so far as he thought 
necessary, on the facts, but that the jury, whilst they must take the law from 
the judge, were the sole judges whether on the facts the accused was guilty; 
this principle extended to the crime of public mischief, and, therefore, it was 
a misdirection to tell the jury as a matter of law that they must convict the 
appellant if they found that he had spoken the words alleged. 

Observations of Lorp ALVERSTONE, C.J., in R. v. Brailsford ({1905] 2 K.B. 
at pp. 746, 747) considered. 

(ii) it was highly undesirable that the offences of sedition and of effecting a 
public mischief at common law (assuming that such a crime existed apart 
from conspiracy) should be charged in respect of the same speech. 

(iii) on the indictment as framed there was no evidence to go tothe jury, 
and, accordingly, the appeal must be allowed and the conviction quashed. 

Appeal allowed. 


[ As to Misdirection of Jury as to Law, see 9 Hatspury’s Laws (2nd Edn.) 
275, para. 402; and for cases on the subject, see 14 DicEst 530, 531, 6006-6018. 
As to Joinder of Offences, see 9 HatspuRY’s Laws (2nd Edn.) 137, para. 179; 
and for cases on the subject, see 14 Dicrst 226-231, 2111-2174.] 
Cases referred to: 
(1) Rk. v. Young, (1944), 30 Cr. App. Rep. 57; 2nd Digest Supp. 
(2) R. v. Daniell, (1704), 6 Mod. Rep. 99, 182 (87 E.R. 856, 937); Holt K.B 
sae E.R. 1091); 2 Ld. Raym. 1116 (92 E.R. 239); 14 Digest 208, 
(3) R. v. Wheatly, (1761), 2 Burr. 1125; 97 E.R. 746: 14 Digest 207, 1889. 


(4) R. v. Newland, [1953] 2 All E.R. 1067; [1954] 1 Q.B. 158; 117 J.P. 573: 
3rd Digest Supp. 7 


A 


H 


A 
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(5) Kerr v. Hill, 1936 S.C. (J.) 71; Digest Supp. 
(6) R. v. Brailsford, [1905] 2 K.B. 730; 75 L.J.K.B. 64; 93 L.T. 401; 69 
J.P. 370; 15 Digest 978, 10,940. , 
(7) R. v. West, R. v. Northcott, R. v. Weitzman, R. v. White, [1948] 1 All E.R. 
718; [1948] 1 K.B. 709; [1948] L.J.R. 1377; 112 J.P. 222; 2nd Digest 
Supp. 
(8) R. v. Beeby, (1911), 6 Cr. App. Rep. 138; 14 Digest 533, 6041. 
(9) R. v. Frampton, (1917), 12 Cr. App. Rep. 202; 14 Digest 529, 5961. 
Appeal by special leave from a judgment of the Court of Appeal for the 
Windward Islands and Leeward Islands (St. Vincent Circuit), dated J uly 7, 1953 
dismissing an appeal from a conviction by the Supreme Court of the Windward 
Islands and Leeward Islands, dated Jan. 16, 1953, of effecting a public mischief, 
The facts appear in the judgment. 


R. Millner for the appellant. 
J. G. Le Quesne for the respondent. 


LORD OAKSEY _: This is an appeal from a judgment, dated July 7, 1953, 
of the Court of Appeal for the Windward Islands and Leeward Islands (J ACKSON, 
C.J., Date and Mannine, JJ.), dismissing an appeal from a conviction and 
judgment, dated Jan. 16, 1953, of the Supreme Court of the Windward Islands 
and Leeward Islands (Coots-LarticuE, J., and a jury), whereby the appellant 
was convicted of effecting a public mischief and was discharged conditionally 
on entering into a recognizance to be of good behaviour and to appear for sentence 
when called on at any time within two years. 

The appellant was indicted on three counts, the first and third charging 
sedition and the second charging a public mischief. On the first count the 
jury failed to agree, and were discharged from returning a verdict; on the third 
count the appellant was acquitted. The second count read as follows: 


“Statement of Offence. Effecting a public mischief, contrary to the 
common law. Particulars of Offence. 


“Ebenezer Theodore Joshua on Nov. 26, 1952, at Kingstown in the 
Colony of Saint Vincent, did by means of certain false statements in a public 
speech to the effect that the police were scheming politically and storing up 
a veritable arsenal at headquarters to shoot down the people when they 
decide to fight for their rights, agitate and excite certain section of the 
public against the police, to the prejudice and expense of the community.” 


The common law of England relating to criminal matters prevails in St. 
Vincent. 

The following evidence relevant to the second count was given for the res- 
pondent. Inaspeech made by the appellant in the Market Square at Kingstown 
on Nov. 26, 1952, and in other speeches made by the appellant on Nov. 12 and 
20, 1952, he had said, inter alia: 

“‘ For this reason, the policemen are storing up a veritable arsenal in the 
headquarters. They are storing up this arsenal to shoot you down when 
you decide to fight for your rights. I have on many occasions pointed out 
the seriousness of making the people of this island bitter against one another 
and it is again happening in our midst. That is why they are storing up this 
arsenal and with that, Charles, Slater and all the rest are joining in the plot. 
They have a veritable arsenal to shoot you down like dogs . . . I am asking 
about all these number of wrongs going on in our midst; the police taking 
political sides, heaping up a large arsenal to shoot you and destroy you; 
the councillors whom you elected not caring for you and things of that 
nature.” 

Evidence was also given that there was no truth in the allegation that the police 
were storing up arms. Arms were kept primarily for the protection of the colony, 
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because the police were liable to be called out for full ees aii 5 
appellant neither gave evidence nor made a statement, and calle 1 no wi of 
His counsel submitted that comment about the conduct of a public officer coul 

not be said to tend to create public mischief. The learned judge rejected this 
ubmission. , 

: In his charge to the jury, the learned judge, after dealing with the facts, 
directed the jury as follows: 

“The authorities also clearly establish that it is for the jury to find 
whether the accused committed the acts alleged against him. In this case 
whether he said these words! It is for the judge to rule whether those acts, 
if proved, do or do not constitute the effecting of a public mischief. Holding 
as I do that the words complained of, in the context in which they are found, 
can only be construed as an attempt to bring the police into disrepute and to 
cause a certain section of the community to suspect, disrespect and, in all 
probability, to hate the police. I direct you, as a matter of law, that if you 
find he did utter the words complained of, he is guilty of the offence of 
effecting a public mischief.” 

The jury returned a verdict of guilty on the second count by eight to one. 

The appellant appealed to the Court of Appeal for the Windward Islands and 
Leeward Islands. His notice of appeal, dated Jan. 24, 1953, raised the following 
points of law: (i) that the indictment was bad for various reasons; (ii) that the 
learned judge had misdirected the jury about the relevance to the first and 
third counts of evidence supporting the second count; (iii) that the evidence 
supporting the second count did not constitute the offence of public mischief; 
(iv) that the verdict on the second count was unreasonable in view of the verdict 
on the first and third counts. 

The judgment of the Court of Appeal was delivered on July 7, 1953. Having 
set out the indictment and described the course of the trial, the learned judges 
held that no complaint could be based on the suggestion that the words which 
formed the subject of the second count were also part of the words which formed 
the subject of the first count. In fact, the two counts were founded on different 
parts of the one speech, and Coots-LarticuE, J., had specifically and- clearly 
directed the jury as to the particulars on the second count. The learned judges 
quoted the statement of Lorp Cauprcorz, C.J., in R. v. Young (1) (30 Cr. App. 
Rep. at p. 60), that 

“offences which tend. to the prejudice or which cause expense to the 
public justify charges under the common law of misdemeanour of causing 
a public mischief.” 

They quoted Coots-LarTIGUE, J.’s direction that the appellant, if he uttered the 
words alleged, was guilty of effecting a public mischief, and said it was settled law 
that the question whether an act might tend to the public mischief was for the 
judge, and was not an issue of fact on which evidence might be given. It did 
not matter that there had been no evidence of expense to the community, because 
the offence could be constituted either by prejudice or by expense to the public. 
The words and expense K in the second count were surplusage. The direction 
of the learned judge was right. Accordingly, the appeal was dismissed. 
ae odie questions have been argued before their Lordships’ Board: 
ah eaten ee from cases of conspiracy, there is any common law offence 
ee Fy ee es ay mischief: secondly, whether the judge’s direction was right 
he apake th words shat oouay nd She appellant guilty if they foun that 
afreciee Ghoublic Pie ; nee ly, whether the two offences of sedition and 
SE a Searaetaaes ie eae e charged in respect of one speech, and fourthly, 
by false Pecaiinin hoftate org nd Suilty on an indictment charging that he did 
gitate and excite certain sections of the public when no 


evidence was given that any section of the publi : ‘ 
appellant’s speech, puble were agitated or excited by the 


P.C.] JOSHUA v. REGINAM (Lorp Oaxsry) 25 


The first question is one of general importance on which there are conflicting 
views by judges of great eminence (e.g., R. v. Daniell (2) (6 Mod. Rep. at p. 100) 
per Horr, C.J., R. v. Wheatly (3) (2 Burr. at pp. 1127, 1128), per Lorp Mans- 
FIELD, C.J., R. v. Newland (4) ({1953] 2 All E.R. at p. 1071), per Lorp GODDARD, 
C.J., and Kerr v. Hill (5) (1936 S.C. (J.) at p. 75) per the Lord Justice-General 
(Lorp Normanp)) and, as it is not necessary to the decision of the present appeal, 
their Lordships do not propose to deal with it. 

On the second question, their Lordships are of opinion that it was for the judge 
to direct the jury as to the elements of the crime of effecting a public mischief 
(assuming that such a crime exists) and to direct them on the facts if he thought 
there was evidence to go to the jury, and it was for the jury to find whether the 
appellant was guilty on those facts. It was a misdirection to tell the jury as a 
matter of law that they must convict the appellant if they found he had spoken 
the words alleged. To do so was, in their Lordships’ opinion, to usurp the funce- 
tion of the jury. It is true that there are some observations of Lorp ALVERSTONE, 
C.J., in the case of R. v. Brailsford (6) ({1905] 2 K.B. at pp. 746, 747) which seem 
to suggest that the question whether the crime of public mischief had been 
committed is for the judge, but there are other passages in the same judgment 
which make it clear that the court there recognised that there are cases in which 
the Jury must find whether the prisoner is guilty on the facts proved. It is a 
general principle of British law that, on a trial by jury, it is for the judge to 
direct the jury on the law and, in so far as he thinks necessary, on the facts, but 
the jury, whilst they must take the law from the judge, are the sole judges on 
the facts. (See R. v. West (7), R. v. Beeby (8), R. v. Frampton (9).) 

On the third question, their Lordships think it is highly undesirable that a 
prisoner should be tried on counts that he made a seditious speech and also that 
he effected a public mischief by making the said speech, yet that is what happened 
in the present case, with the result that the jury found the appellant not guilty 
of sedition but guilty of effecting a public mischief by making a speech the 
mischief of which was its allegedly seditious nature. 

On the fourth question, their Lordships are of opinion that on the indictment 
as framed there was no evidence to go to the jury. 

For these reasons their Lordships will humbly advise Her Majesty that the 
appeal ought to be allowed and the conviction quashed. There will be no order 
as to costs as there are in their Lordships’ view no such circumstances as to 
justify a departure from the ordinary rule in criminal cases. 
Appeal allowed. 

Solicitors: Garber, Vowles & Co. (for the appellant); Charles Russell & Co. 
(for the respondent). 

[Reported by G. A. Kipner, Esq., Barrister-at-Law.] 
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Re COATES (deceased). RAMSDEN AND OTHERS v. COATES 
AND OTHERS. 


[CHANCERY DIVISION (Roxburgh, J.), December 2, 3, 1954.] 
Power of A ppointment—Uncertainty—Collateral power—Executors directed to 
pay to “such friend or friends” as were nominated by widow—Validity. 
A testator by his will provided that “ If my wife feels that I have for- B 
gotten any friend I direct my executors to pay to such friend or friends 
as are nominated by my wife a sum not exceeding £25 per friend with a 
maximum aggregate payment of £250 so that such friends may buy a small 
memento of our friendship”. In the margin the testator wrote that he 
had forgotten certain persons, whose names he gave, and added “* but my 
wife will put that right’. The testator’s wife survived him. C 
Held: a friend who could benefit under the power must be a friend 
of a considerable degree of intimacy at the testator’s death and thus the 
widow would know, or the court could determine, whether any particular 
friend was an object of the power; accordingly, the power was not void 
for uncertainty, because it was a collateral power not a power coupled 
with a duty and it was not essential to the validity of such a power that DD 
when exercising it in favour of one person the donee of the power should 
know how many other persons there might be who were objects of the 


A 


power. 
Re Gestetner ({1953] 1 All E.R. 1150) applied. 
[ As to the Validity of wide General Powers of Appointment, see 25 HaLSBURY’S 
Laws (2nd Edn.) 511, para. 926, note (b).] E 


Cases referred to: 
(1) Gower v. Mainwaring, (1750), 2 Ves. Sen. 87; 28 E.R. 57; 37 Digest 
526, 1166. 
(2) Re Caplin’s Will, (1865), 2 Drew & Sm. 527; 34 L.J.Ch. 578; 12 L.T. 
526; 62 E.R. 720; 37 Digest 528, 1193. 

(3) Re Gestetner, [1953] 1 All E.R. 1150; [1953] Ch. 672; 3rd Digest Supp. ib 

(4) Re Ogden, [1933] Ch. 678; 102 L.J.Ch. 226; 149 L.T. 162; Digest Supp. 

(5) Sifton v. Sifton, [1938] 3 All E.R. 435; [1938] A.C. 656; 107 L.J.P.C. 97; 

159 L.T. 289; Digest Supp. 
(6) Clayton v. Ramsden, [1943] 1 All E.R. 16; [1943] A.C. 320; 112 L.J.Ch. 
22; 168 L.T. 113; 2nd Digest Supp. 

Adjourned Summons. 

The executors of the will of Frederick Piercey Coates, deceased, applied to 
the court by originating summons to determine, among other questions, whether 
on the true construction of the will of the testator, they were bound or entitled 
under cl. 8 thereof to make payments to such friends of the testator as his 
wife nominated in accordance with cl. 8 of his will. 

The testator made his will on June 4, 1953. After appointing executors 
and directing them to get in his estate and discharge his debts, he gave them 
powers as to the investment of moneys coming into their hands. By cl. 3 he 
bequeathed a legacy of £1,000 and his personal effects to his wife (the first 
defendant), by cl. 4 he bequeathed a number of pecuniary legacies, amountin 
in the aggregate to £2,425, and by cl. 5 he made a specific hequest By cl 6 
he left the residue of his estate to his executors on certain trusts for ne Re fit I 
of his wife, his three brothers and their respective wives, a niece and two af 
children (all of whom were defendants to the summons). By cl. 8, he de tas d 
that, if his wife felt that he had forgotten any friend, his exceucans mk ae 
pay ta such friend or friends as were nominated by his aif a sum not ae a 
£25 per friend with a maximum aggregate payment of £250. The testator died 
on Aug. 21, 1953, his will was proved by the plaintiffs on Dec. 29, 1953 d 
his estate was amply sufficient for, among other purposes, those of ‘a 8 of his will 
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R. Gwyn Rees for the plaintiffs, the trustees. 

G. H. Newsom for the first defendant, the widow. 

J. A. Brightman for the second, third, fourth, fifth, sixth and seventh defen- 
dants, the testator’s brothers and sisters-in-law. 

Robert S. Lazarus for the eighth defendant, a niece, and the ninth and tenth 
defendants, godchildren. 


ROXBURGH, J.: This point surpasses in interest the sum of money 
involved. The testator, who was not an expert in legal matters but had a very 
clear head, made the following provision ‘in cl. 8 of his will: 


“If my wife feels that I have forgotten any friend I direct my executors 
to pay to such friend or friends as are nominated by my wife a sum not 
exceeding £25 per friend with a maximum aggregate payment of £250 
so that such friends may buy a small memento of our friendship.” 


Then, in the margin of the will by the side of the clause are words which have been 
admitted to probate, and, therefore, form part of the will. The testator says 
“ [have forgotten ”’, and I am sure that there the emphasis is on the “‘ have ’’,— 


“. .. Richard Hurton and C. G. Chapple Mark Francis and Miss 
Jennings but my wife will put that right.”’ 


I decline to be intimidated by threats as to where this decision of mine 
might lead. I am not deciding whether or not a power to appoint in favour 
of a testator’s friends without qualification would be valid. I do not intend 
to express any view on that point because I regard it as immaterial for the 
purposes of the present case. This enables me to discard two ancient cases, 
the conclusions in which certainly appear to have defeated the intentions of 
the testator, whether or not they are otherwise sound. I refer to Gower v. 
Mainwaring (1), where the trust was to give the residue of A.’s estate 


*“among his friends and relations where [the trustees] should see most 
necessity, and as they should think most Just ” 


and was construed as a trust in favour of relations simpliciter. There is a 
similar, and, I think, perhaps more difficult, decision in Re Caplin’s Will (2), 
where a testator bequeathed a fund to his wife for life, and after her death 
to be paid to such and so many of the relations or friends of the wife as she 
should by will appoint, and it was held that ‘‘ relations or friends’ must be 
construed relations. As I have said, I feel able to bye-pass those decisions 
because the words with which I am concerned are quite different. This is not 
a case of a condition subsequent, and I find no necessity to introduce into this 
subject the difficult doctrine of conceptions having an a priori certainty. 

I accept to the full as my guide the judgment of Harman, J., in Re Gestetner (3). 
In the first place, I accept the distinction which he so clearly draws between 
a power coupled with a duty and a power collateral. There is, of course, no 
doubt that the present is a power collateral, and the distinction, in my view, 
is of particular importance in’ this case because, if the power had been one 
which the trustees had to exercise, that is to say, had been a power coupled 
with a duty, and if it had been the law that, if the trustees declined to exercise 
the power, the court would have to exercise it for them either by saying that 
equality was equity or by some other refinement of doctrine, then I should 
have no hesitation in holding that the power was bad because it would be 
quite impossible to draw up a complete list of every person who might come 
within the description contained in this clause, and I think it would be necessary 
to be able to do that if this were a trust coupled with a duty. The fact, how- 
ever, is that this is a power collateral, and, if the wife died before the testator, 
nobody could have exercised the power. I think that that is a circumstance 
of some importance in considering whether there is sufficient certainty here. 
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se in Re Gestetner (3) and was decided by HARMAN, J., 
arises here, though I do not mean that his decision covers the present case— 
it does not. The point common to both cases, however, is neatly stated in 
these words of the judge ([1953] 1 All E.R. at p. 1153): 


“Tt was said on behalf of the Crown and also by counsel representing 
infants interested in default of appointment, that the power of selection 
given to the trustees, being a power coupled with a duty .. .” 


The very point which aro 


—that was the contention which Harman, J., rejected— 


“ | is bad because it is impossible, as it admittedly is, to know the 
limits of the area of selection—that is to say, although the trustees can 
at any moment tell whether John Doe or Richard Roe is a person within 
the power, they cannot tell how many more people there may be within it. 
It is said that a power of this sort, if it be not limited to ascertainable 
objects, is bad because the trustee cannot perform his duty of considering 
the merits and demerits of the objects unless he knows who they are.” 


I think that that is the precise point which arises here. If this were a power 
coupled with a duty it would be bad, because in proceeding to exercise the 
selection the wife could not possibly know who fell within the exact limits 
of the class, that is to say, how many more people there might be within the 
class in addition to those whom she wished to select. HARMAN, J., has, however, 
plainly decided, as again I accept to the full, that in the case of a power collateral 
that requirement is not necessary. 

It is said, however, that in the present case the donee of the power could 
not at any moment tell whether John Doe or Richard Roe was a person within 
the power. That was admitted in Re Gestetner (3), and that is why it does not 
cover the present case. This question of uncertainty is a vexed question. 
Language draws a series of mental pictures in the mind of the person hearing 
the words spoken. Those pictures are sometimes fairly well defined, and some- 
times blurred in outline, but they are never very precise. Language is a medium 
which disdains mathematical rules. I, for my part, accept as my guide what 
Lorp Tom in [sitting as an additional judge of the Chancery Division] said in 
Re Ogden (4), which was cited by Harman, J., in Re Gestetner (3). Lorp Tomiin 
said ([1933] Ch. at p. 682): 


“The question is one of degree in each case, whether, having regard to 
the language of the will, and the circumstances of the case, there is such 
uncertainty as to justify the court in coming to the conclusion that the 
gift is bad.” 


That appears to me to be all that can possibly be said on the subject of 
uncertainty. 

What I have to consider is whether there is such a degree of uncertainty 
about the word “ friend ” in the context in which I find it and in the circum- 
stances of the case as would justify me in coming to the conclusion that the 
gift was bad. Friendship, of course, is a phrase particularly blurred in outline 
but its context, and the circumstances of the case, may well fill in what eet 
otherwise be vague. A circumstance to which I have particular regard is the 
power of appointment vested in the testator’s widow. In my judgment, it 
is quite plain that this gift contemplates a degree of intimacy sufficiently plone 
to make its detection quite easy. It is to be observed that the opening words 
(which may not have any imperative force, but which, none the less, are not to 
be ignored in construing the gift) are: ‘If my wife feels that I have forgotten 
any friend ”. Therefore, it must be somebody who was realised by the wife to 
be a friend at the moment of the testator’s death. That is emphasised by the 


A 


HH: 
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fact that in the margin of the will the testator, as it were, picks up his own 
words 


“T have forgotten Richard Hurton and C. G. Chapple Mark Francis 
and Miss Jennings but my wife will put that right.” 


I am sure that the emphasis in the “‘ I have forgotten ” is on the word “ have a 
and in the words which follow the testator gives again to his wife a plain 
clue as to the sort of friends whom he had in mind. Then he directs that his 
wife may nominate such friends. It is to be noted that it is not any friends, 
but is the friends that his wife feels that he has forgotten. What may she 
nominate them? Not a fortune but “a sum not exceeding £25 per friend.” 
That in itself indicates that the purpose here is sentimental, not financial. 
Again, to show that his purpose is sentimental, he provides that there shall 
be “a maximum aggregate payment of £250.” That is the limit of the widow’s 
power of appointment. Then, to close any possible gap, he says “so that 
such friends may buy a small memento of our friendship”. Quite obviously 
that indicates to my mind that the testator was thinking of friends whom he 
would wish to remember him and who, he thinks, would wish him to remember 
them. In those circumstances it appears to me that friends of a considerable 
degree of intimacy are only to be included in this gift. 

I admit at once that, if I were dealing with such problems as arose in Sifton 
v. Sifton (5), or Clayton v. Ramsden (6), or other cases of defeasance on a condition, 
what I have said would be fatal because I cannot a priori define the limit of 
the degree of intimacy required. I have often wondered whether it is ever 
possible to do that in connection with any set of words, but to say that is, 
perhaps, heresy. At any rate, it is quite plain, in my view, on the judgment 
of Harman, J., in Re Gestetner (3), that it is not necessary for me to do that 
in this case. All I have to say is that the widow must be able to tell at any 
moment whether John Doe or Richard Roe is a person within the power, or I may 
add, as I do not think Harman, J., would mind my adding, that, if she applied 
to the court to know whether John Doe or Richard Roe was a person within 
the power, the court, on reading the evidence, would be able to say whether 
the person was or was not within the power. For my own part, I cannot con- 
ceive that the court would have any difficulty in this case in answering such 
a question if the trustees, in excess of caution, thought it necessary to come 
to the court and ask the court to determine that question. 

It has to be borne in mind that the widow has to exercise the power and 
if she is already dead it cannot be exercised by anybody. Therefore, ex hypothesi, 
she is in a position to put before the court precisely why she says that the 
recipient of the bounty is within the will and she is the one person who would 
have paramount knowledge of the situation. Ex hypothesi, she must be alive 
to give the evidence because otherwise she could not exercise the power. What 
has her evidence got to be and how high has it got to be? First, she would 
have to swear that she felt that the testator had forgotten that particular 
friend, because otherwise the power does not arise. She would then have to 
explain why she thought that such a friend ought to have a memento and 
why she thought that that friend would like to have a memento. i should 
think that, by the time she had done that, the court would have no possible 
doubt whatever whether the person was within the category or not. Accordingly, 
in my judgment, this power is valid, and can be exercised by the testator’s widow. 

Order accordingly. 

Solicitors: Church, Adams, Tatham & Co., agents for Day & Yewdall, Leeds 

(for all parties other than the tenth defendant); Theodore Goddard & Oo. (for 


the tenth defendant). 
[Reported by R. D. H. OSBORNE, Esq., Barrister-at-Law.] 
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CHANCERY DIVISION. 
PRACTICE DIRECTIONS. 


Practice—Chancery proceedings—A fidavits—Office copies—Ex parte applications 
without summons—Mortgages—Orders nisi for foreclosure or redemption. 

M ortgage—Foreclosure—Redemption—Orders nisi—Notice of intention to redeem 
—Place of redemption. ; 

The judges of the Chancery Division have directed that the following Practice 
Di i i d for those issued under date Nov. 3, 1954 [reported 

irections shall be substitute 
[1954] 3 All E.R. 364]. 

1. EX PARTE APPLICATIONS. Where, by any rule or practice, Orders 
or Directions may be sought in chambers ex parte supported by affidavit, it 
shall not be necessary to issue a summons for such purpose unless required by 
the rule under which the application is made or the judge shall otherwise direct. 

EXAMPLES. 

(1) Garnishee order nisi. 

(2) Change of parties upon devolution of interest. 

(3) Appointment of next friend or guardian-ad-litem of an infant or person 
under disability in the stead of such a person who has died. 

(4) Substituted service of writ and other process. 

2. OFFICE COPIES OF AFFIDAVITS. Unless the court or a judge in any 
particular instance shall otherwise direct, it shall not be necessary to bespeak 
for the use of the court or judge office copies of affidavits intended to be filed in 
connection with interlocutory or procedural matters as distinct from affidavits 
forming part of the evidence in a suit or dealing with the merits of the case; 
as to which latter the existing practice shall continue. 

EXAMPLES where office copies will NOT usually be required :— 

(1) Of fitness to act as receiver, manager, next friend or guardian-ad-litem 
or guardian of an infant. 

(2) Verifying the security of a surety or a receiver’s, manager’s or guardian’s 
account. . 

(3) Proving service of process (including notices to prove a claim or the 
allowance thereof). 

(4) In support of applications under Ord. 7, r. 4; Ord. 14; Ord. 18, Fr.) 2 
Ord. 31, r. 19a (3) and Ord. 57, ete. 

NOTE. A more extensive list can be inspected in the Masters’ Summons Rooms. 

3. REDEMPTION AND FORECLOSURE OF MORTGAGED PROPERTY. 

(1) In order to make it unnecessary to go to the expense of preparing deeds, 
powers of attorney and form of receipt to hand over in case a mort gagor should 
attend to redeem at the time and place appointed by the master’s certificate for 
redemption ; all orders for foreclosure or redemption unless the court otherwise 
directs will provide (1) that the mortgagor shall give seven days’ notice of his 
intention to attend and redeem and (2) if no such notice is given but the 
mortgagor in fact attends at the appointed time and place then at the option 
of the mortgagee the time for redemption shall be extended for one week. This 
ge give the mortgagee's solicitor time to prepare the necessary documents. 
ea master 8 certificate pursuant to an order nisi (or the order itself if 

y a certificate is avoided) shall nominate as the place of redemption the 
ie 2 ee mortgagee’s solicitors if it be within five miles of the Royal Courts 
hae a eee ee eh orbs place as may be agreed between the parties and 
ere poe e er or certificate. In all other cases the place of redemption 

; as Room 138 of the Royal Courts of Justice, Strand, W.C.2. 


M. G. WILLMOTT, 


Chief Master. 
———____ December 21, 1954. 





F 
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Q.B.D.] Re KOLCZYNSKI (Cassets. 31 


A In September, 1954, the applicants were m 
trawler fishing in the North ae part of a Pe fa See 
the captain was in charge of the navigation + C.J., Cassels and Devlin, JJ.), 
party secretary, who was nominally an er 
xew. They exercised Supervision overrs accused of extradition crimes— 
B ons, doubtless for futnat offences were of political character— 

>the commissar had gone aboon Act, 1870 (33 & 34 Vict. c. 52), s. 3 (1), 8. 9. 

Whher ship. One of the. awler was at sea in September, 1954, the appli- 
cants, wittving Meven members of the crew, noticed that they were under 
political supervision. Fearing that they would be severely punished on 
account of their political opinions if they returned to Poland, they took 

C charge of the trawler, putting the master and some members of the crew 
under restraint and slightly wounding the political officer, and steered the 
vessel to the nearest English port. On arrival they went ashore and 
asked for political asylum. The Polish government having asked for their 
extradition, the applicants were brought before the chief metropolitan 
magistrate under the Extradition Act, 1870, the main offence alleged against 
them being revolt against the master of the ship on the high seas, which was 

D an offence listed in sched. I to the Act of 1870, and in the schedule to the 

treaty between the United Kingdom and Poland, signed on Jan. 11, 1932. 

At the hearing before the magistrate, the applicants claimed that their 

offence was of a political character, and evidence was given on their behalf 

that an attempt by a Pole to leave Poland was regarded in that country as 
an act of treason and was severely punished. The magistrate, having found 

E that the acts done by the applicants were done solely with the object of 
leaving their country, made a committal order in respect of each of the 
applicants and left to the High Court the question whether the offences 
were of a political character. On applications by the applicants for writs 
of habeal corpus, 

Held: it was shown on the evidence that (per CAssELs, J.) the applicants, 

F if extradited, would be punished as for an offence of a political character, 
or that (per Lorp GopparpD, C.J.) the offence for which the extradition of the 
applicants was requested, though on the face of the requisition an extradition 

crime, had in the present case a political character; accordingly (DEVLIN, J., 

concurring) the applicants were excepted from surrender to the Polish state 

by virtue of s. 3 (1) of the Extradition Act, 1870, and writs of habeas corpus 

G should be issued. 

Per Lorp GopparD, C.J.: under s. 3 (1) of the Act of 1870 it is the duty 
of the magistrate to determine on the whole of the evidence whether the 
offence is of a political character and whether it is an extraditable crime; 
he cannot determine this finally as against the prisoner because the prisoner 
can question his decision by applying for habeas corpus (see p. 37, letter I, 

H p. 38, letter A, post). 

Per CassEzs, J.: to interpret the Act of 1870 as showing that it was not 
for the magistrate to decide whether the requisition for the surrender of the 
fugitive criminal has in fact been made with a view to punishing him for an 
offence of a political character is to ignore the words “if he prove to the 

I satisfaction of the police magistrate . . .” in s. 3 (1) (see p. 35, letter B, 

ost). 

3 oe of Hawxuys, J., in Re Castioni ([1891] 1 Q.B. at p. 166) not 

followed. 

[ As to the Evidence Admissible in Extradition Proceedings, see 14 HaLsBuRY’S 
Laws (2nd Edn.) 533, paras. 1007, 1008; and for cases on the subject, see 
24 Dicest 882, 92-97. 

As to Extradition and Political Offences, see 14 Hatspury’s Laws (2nd Edn.) 
538, para. 1024; and for cases on the subject, see 24 Diausr 873, 874, 36, 37.] 
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Cases referred to: "CERY DIVISION. 


(1) Re Castioni, [1891] 1 Q.B.0H DIRECTIONS. 
24 Digest 873, 36. ane 

(2) Re Arton (No. 1), [1896] 1 Q.bits—Office copies—Ha parte applications 
Digest 875, 42. ¢ nisi for foreclosure or redemption. 

(3) R. v. Holloway Prison (Governor), 3 nisi—Notice of intention to redeem 2; 
87 L.T. 332; 67 J.P. 67; 24 Digest . , . 

(4) Ex p. Huguet, (1873), 29 L.T. 41; 24 Digest 1 that the following Pp” 

(5) R. v. Maurer, (1883), 10 Q.B.D. 513; sub nom. sry. 3, 19544 L.J.M.C. 
104; 24 Digest 886, 127. 

(6) Re Arton (No. 2), [1896] 1 Q.B. 509; 65 L.J.M.C. 50; 74 L.T. 249; 60 
J.P. 132; 24 Digest 871, 21. 


Motion for writs of habeas corpus. 

The applicants were seven Polish sailors, Zygmunt Kolezynski, Feliks Skrzyd- 
lewski, Jan Radziszewski, Stanislaw Reczko, Edmund Jeleniewski, Marcelli 
Sawicki and Kaziwierz Paszkiewez, who were formerly members of the crew of 
the Polish fishing trawler Puszezyk. On Sept. 22, 1954, the applicants landed 
at Whitby from the trawler and asked for political asylum. They were detained 
under the Aliens Order, 1953. On Sept. 25, 1954, warrants for their provisional 
arrest were issued by the Polish authorities in Warsaw, charging them with 
crimes under the Polish criminal code. The Polish government having requested 
their surrender for certain named extradition offences, pursuant to a treaty 
between the United Kingdom and Poland, signed on Jan. 11, 1932, the applicants 
appeared before the chief metropolitan magistrate at Bow Street Magistrate’s 
Court on Nov. 3, 10, 16 and 23, 1954, pursuant to orders from the Secretary of 
State, under the Extradition Act, 1870. The offences with which they were 
charged were false imprisonment, unlawful wounding and revolt against the 
master of the ship on the high seas. The magistrate found that there was a 
prima facie case that all the applicants were guilty of revolt on the high seas 
and that Kolezynski was guilty of unlawful wounding; that all the acts done 
by the applicants were done solely with the object of leaving their country; 
and that an attempt by a Pole to leave his country was now regarded in Poland 
as an act of treason. Being of the opinion that the question whether the offences 
were of a political character should be determined by the High Court, the 
magistrate committed the applicants to prison to await a further order. 

On Nov. 25, 1954, counsel on behalf of the applicants applied ex parte for writs 
of habeas corpus. Leave to move on Nov. 29, 1954, was granted and it was 
directed that notice be given to the Governor of Brixton Prison and to the 
Director of Public Prosecutions. On Nov. 29, 1954, the court, after hearing 
argument, directed the writs to issue in the case of each of the applicants, but 
ordered their release to be conditional on the Home Secretary granting them leave 
to stay in this country because they had illegally entered the country and were 
lawfully detained under the Aliens Order, 1953. On Dee. 13, 1954, the court 
gave their reserved judgment on the motion. 


Sir Hartley Shawcross, Q.C., and W. Glanville Brown for the Polish sailors. 


The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and Maxwell 
Turner appeared as amici curiae. 





Cur. adv. vult. 


Dec. 183. LORD GODDARD, CG.J.: I will ask CASSELS, J., to read the 
first judgment. 


CASSELS, J., read the following judgment: The court has already directed 
the writs of habeas corpus to issue in each of these seven cases. That meant 
that the applicants were entitled to release, and they have been released, from 


custody in these extradition proceedings. They have also been given permission 
by the Secretary of State to stay in this country. 
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In September, 1954, the applicants were members of the crew of a small 
trawler fishing in the North Sea as part of a Polish fishing fleet. On this trawler 
the captain was in charge of the navigation only. A political commissar and a 
party secretary, who was nominally an engineman, were really in control of the 
crew. They exercised supervision over the crew’s political leanings, and noted 
their conversations, doubtless for future action, though at the most material 
times the commissar had gone aboard another of the trawlers in the fleet, namely, 
the mother ship. One of the applicants,:/by name Kolezynski, a fisherman, had 
a brother serving in one of the other trawlers in the fleet. News that that 
brother had escaped to England came over the trawler’s wireless, and from that 
moment this man Kolezynski on board this trawler was kept under special 
observation. Another fisherman, Radylezenski, was told by the political 
secretary to get rid of a picture of the Virgin Mary which he had over his bunk. 
His refusalled to a dispute. When the applicants were in conversation with 
each other it was observed that the political secretary was listening in and 
afterwards that he was making a note. All this caused the applicants to arrive 
at the conclusion that if they remained on the trawler until they reached Poland 
again they would be dealt with according to the constitution of the Polish 
People’s Republic and the severity of the Polish law would be applied to them. 
They, therefore, decided to take charge of the trawler and steer her to an English 
port. To accomplish this, and in furtherance of this project, they barred the 
door of the water-closet where the captain had gone for refuge (it was said without 
much resistance) and they directed an assistant engineman to work the engines, 
and they put the other members of the crew under restraint. The political 
secretary showed fight when awakened in his cabin, but was overpowered, 
being slightly cut on the hand by a fisherman’s knife in the hands of Kolezynski. 
When the trawler reached Whitby, the applicants marched off and asked for 
political asylum. They were imprisoned. 

The Polish government applied for the extradition of each of the applicants 
on offences alleged against each: use of force, depriving his superiors and other 
members of the crew of their freedom, wounding one member of the crew (in 
fact the political secretary), damaging the trawler’s wireless installation, pre- 
venting the captain of the trawler from directing her, thus exposing the Polish 
vessel to the danger of calamity at sea and the entire crew to loss of life. This 
application of the Polish government came before the learned chief magistrate at 
Bow Street Police Court on Nov. 3, 10, 16 and 23, 1954. On Nov. 24 the learned 
chief magistrate, having considered evidence taken in Poland, the evidence of 
the applicants, evidence of the British Ambassador to Poland from 1945 to 1947 
and of a press attaché during the same period, and evidence of a member of the 
staff of the British Embassy in 1951 to 1952, came to the conclusion that the only 
object which the applicants had in mind was to leave their country in which they 
suffered an intolerable sense of frustration and repression and to seek a fresh life 
somewhere else, and that they achieved their object with the smallest amount 
of injury to persons and property, and he left the declaration of the law to this 
court through the applicants’ application for writs of habeas corpus. 

The following points seem to emerge from the evidence taken at Bow Street. 
Between 1945 and 1947 Poland became a police state ruled by terrorism. The 
communist party became the only party in the state with complete control 
with the heip of the security police. Anyone opposed to the communist régime 
is arrested and some disappear. Relatives, too, are arrested. It is an offence 
to leave the country. Ninety per cent. of the population is opposed to the 
communist régime. Political agents spy on other people and make reports. 
The activities of the secret police penetrate into all walks of life. England is 
not regarded as a friendly country; on the contrary it is looked on as an enemy 
country. To go to a Western country without permission is treason. If a 
Pole were outside Poland and heard that his brother had fled to the West he 
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would be very unwise to return to Poland. 
nished. 
Sans the Extradition Act, 1870, s. 3 (1), it is declared that 
‘“ A fugitive criminal shall not be surrendered if the offence in respect of 
which his surrender is demanded is one of a political character, or if he 
prove to the satisfaction of the police magistrate or the court before whom 
he is brought on habeas corpus, or to the Secretary of State, that the re- 
quisition for his surrender has in fact been made with a view to try or punish 
him for an offence of a political character.” 
The treaty between this country and Poland makes a similar provision. According 
to art. 79 (2), in chapter 7, entitled ‘ Citizens’ Rights and Duties ”’, of the 
Constitution of the Polish People’s Republic, voted by the legislature on July 
22, 1952, . 
“Treason of the Country: spying, weakening of the armed forces, going 
over to the enemy—being the greatest crime, will be punished with all the 
severity of the law.” 
Treason is an offence of a political character, and is not included in the offences 
mentioned either in Sch. I to the Act of 1870 or in the treaty, but, in both 
these, assaults and revolt or conspiracy to revolt on board a ship are included. 

During their imprisonment letters from relatives have been handed to all the 
applicants. Some of the applicants say that they are not genuine letters, that 
the language used is not the language of the writers, and one of them says that a 
letter from his brother must have been dictated by a member of the security force. 
One brother’s letter uses the phrase, “‘ I condemn with scorn your action of having 
sold yourself to the American imperialists ” and refers to “‘ repaying education 
and advantages with treason.’’ A family letters talks of the *‘ influence of the 
imperialistic propaganda”. A brother writes, “You have betrayed your 
brothers and your own country.’ Another brother writes, ‘““ You have left 
your sisters and brothers in the country and followed the capitalists”. A 
cousin writes, 


“You are a traitor to the country and a traitor you will remain until 
your death. You have abandoned and betrayed your country. You have 
escaped to our enemies.” 


There is an indication in the letters that some of the relatives of these men had 
been removed from their homes in the early days of October, for some of the letters 
are dated prior to the taking of the evidence of the captain and other witnesses 
in Poland on Oct. 8 after the trawler had arrived back. 

It is submitted on behalf of the applicants that if they should be extradited 
they may well only be tried for the offences for which their extradition is re- 
quested, but they will be punished as for an offence of a political character, and 


If he returned to Poland he would be A 


that offence is treason in going over to the capitalistic enemies. Everything 


in the case points that way and for that reason I agree that the writs of habeas 
corpus should issue. 

As to the meaning of the phrase ‘“‘an offence of a political character ”, 
definitions were considered in Re Castioni (1). John Stuart Mill’s definition, 


. “ Any offence committed in the course of or furthering of civil war, 

msurrection, or political commotion ”’, 
was rejected as too narrow, and the definition by STEPHEN, J., in his History 
OF THE CRIMINAL Law or ENGLAND, vol. pean oy AR 

tr. “ a fugitive criminals are not to be surrendered for extradition crimes 

if ‘hose crimes were incidental to and formed a part of political disturbances” 
was preferred. Hawkins, J., who cited this passage with approval ([1891] 
1 Q.B. at p. 166), also expressed the view (ibid., at p. 163) that it was not for the 
magistrate to decide whether the requisition for the surrender of the fugitive 
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criminal has in fact been made with a view to try or punish him for an offence of 
a political character, but that under s. 9 of the Act of 1870 all he had to do was 
to hear the case in the same manner, and have the same jurisdiction and powers, 
as near as may be, as if the prisoner were brought before him charged with an 
indictable offence committed in England, and merely to receive evidence which 
might be tendered to show that the crime of which the prisoner is accused is an 
offence of a political character and not an extradition crime. To interpret that 
Act in such a way seems to me to ignore the words of s. 3 (1): “if he prove to 
the satisfaction of the police magistrate . ...” In this case the learned chief 
magistrate has left the decision to this court, being the court before whom the 
applicants are brought on habeas corpus. 

The words “ offence of a political character ’? must always be considered 
according to the circumstances existing at the time when they have to be con- 
sidered. The present time is very different from 1890 when Castioni’s case (1) 
was decided. It was not then treason for a citizen to leave his country and start 
a fresh life in another. Countries were not regarded as enemy countries when 
no war was in progress. Now a state of totalitarianism prevails in some parts 
of the world and it is a crime for citizens in such places to take steps to leave. 
In this case, the members of the crew of a small trawler engaged in fishing were 
under political supervision. The applicants revolted by the only means open to 
them. They committed an offence of a political character and if they were 
surrendered there could be no doubt that, while they would be tried for the 
particular offence mentioned, they would be punished as for a political crime. 
Thus they have brought themselves within s. 3 (1) and made good their claim to 
have the restrictions referred to observed. 


LORD GODDARD, C.J., read the following judgment: I need not 
recapitulate the facts which have already been dealt with in the judgment just 
delivered by CassEts, J. The questions that arise under s. 3 (1) of the Extra- 
dition Act, 1870, are: (i) whether the offence for which extradition is sought is 
an offence of a political character, or (ii) have the applicants proved to the 
satisfaction of this court before whom they are brought on habeas corpus that 
the requisition has, in fact, been made with a view to trying and punishing them 
for an offence of a political character. 

This section is somewhat obscure, especially when it is remembered that by 
sub-s. (2) a criminal is not to be surrendered to a foreign state unless provision 
is made by the law of that state or by an arrangement, which must mean by 
treaty, that he shall not be tried by the foreign state for any offence committed 
prior to his surrender other than that for which the surrender is granted. This 
arrangement has been made by a treaty signed on Jan. 11, 1932, between His 
late Majesty King George V and the President of the Republic of Poland and 
will be found in the Poland (Extradition) Order in Council, 1934 (S.R. & O. 
1934 No. 209). The court must not assume that the foreign state will not ob- 
serve the terms of the treaty: see Re Arton (No. 1) (2). The second limb of. 
the section cannot, therefore, in my opinion, mean that the court may say that, 
if extradition is sought for crime “‘ A ”’ we believe that, if the prisoner is surren- 
dered, he will be tried or punished for crime “‘B’’. None of the offences in 
Sch. I to the Act are prima facie political. The precise meaning of this difficult 
section has not yet been made the subject of judicial decision and text-writers 
have found it difficult of explanation, but in my opinion the meaning is this. 
If, in proving the facts necessary to obtain extradition, the evidence adduced in 
support shows that the offence has a political character, the application must be 
refused, but although the evidence in support appears to disclose merely one of 
the scheduled offences, the prisoner may show that, in fact, the offence is of a 
political character. Let me try to illustrate this by taking a charge of murder. 
The evidence adduced by the requisitioning state shows that the killing was 
committed in the course of a rebellion. This at once shows the offence to be 
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political; but if the evidence merely shows that the prisoner ae ae ee wre 
by shooting him on a certain day, evidence may be given, an me : ‘ eins 
magistrate is bound to receive it, to show that the shooting took place 1 : 
course of a rebellion. Then if either the magistrate or the High Court on ha ey 
corpus or the Secretary of State is satisfied by that evidence that the nee 2 ‘ 
a political character, surrender is to be refused. In other words the politica 
character of the offence may emerge either from the evidence in support of 
the requisition or from the evidence adduced in answer. 

The present case, in my opinion, comes within the second limb. Prima facie, 
the evidence in support of the requisition merely shows a revolt by two or more 
of the persons charged on board a ship on the high seas against the authority of 
the master, and this is a scheduled offence. The evidence, the truth of which 
the magistrate accepted, showed that the applicants while at sea found that a 
political officer was overhearing and recording their conversations and keeping 
observation on them for the purpose of preparing a case against them on account 
of their political opinions, presumably in order that they might be punished for 
holding or, at least, expressing them. A resultant prosecution would thus have 
been a political prosecution. The revolt of the crew was to prevent themselves 
being prosecuted for a political offence and in my opinion, therefore, the offence 
had a political character. I would emphasise that, although the requisitioning 
Power is diplomatically represented in this country, no attempt was made to 
controvert or displace the evidence of the applicants or of the witnesses called on 
their behalf. The Polish government were not represented before the magis- 
trate or this court and cannot, therefore, complain if the court accepts the 
evidence given on this matter by or on behalf of the applicants. 

The learned chief magistrate, while accepting the evidence, thought that, as 
the only decision as to what constituted a political offence was that to be found 
in Re Castioni (1), he was bound to commit and to leave it to this court to say 
whether that decision was conclusive or whether the words ‘“‘ of a political 
character ”’ could be extended to the facts which he found. I desire to say that 
in my opinion, in the circumstances of this case, the course which he took was 
entirely proper. It is clear from his careful judgment that, had he thought it 
open to him, he would have held the offence to be political. Now the court in 
Castioni’s case (1) were careful to say that they were not giving an exhaustive 
definition of the words “of a political character”. They applied a formula 
taken from STEPHEN’s History OF THE CRIMINAL Law, vol. 2, p. 71, as sufficient 
for the facts of that case, and, no doubt, when that work was written, about 
1882, no better definition could be given. No doubt, the conception of what is 
commonly called nowadays a “ police state” was not unknown in the middle 
years of the nineteenth century. One need only recall the vigour of Mr. Glad- 
stone’s language and some of Lord Palmerston’s dispatches as to the state of 
affairs prevailing in Naples, then a part of the Kingdom of the Two Sicilies, under 

-the despotic rule of a monarch usually referred to as King Bomba. All that, 
however, had passed by the time Str James FrrzyamEs STEPHEN wrote, though, 
no doubt, political police were still very active in Czarist Russia. The evidence as to 
the law prevalent in the Republic of Poland today shows that it is necessary, if 
only for reasons of humanity, to give a wider and more generous meaning to the 
words we are now construing, which we can do without in any way encouraging 
the idea that ordinary crimes which have no political significance will be 
thereby excused. 

This is enough to dispose of the case, but we have been pressed by the Attorney- 
General to consider the opinion of Hawkins, J., in Re Castioni (1), where he 
BDPytS to hold ([1891] 1 Q.B. at p. 163) that the magistrate cannot decide 
the question whether or not the offence is political although he concedes that it 
is open to this court to do so on a motion for a habeas corpus. Castioni’s case (1) 
was In some respects adversely criticised in R. v. Holloway Prison (Governor), 
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Re Siletti (3). The court, Bicuam, J., and Darina, J., were both of opinion 
that the observations in Castioni’s case (1) that the court could revise the decision 
of the magistrate on the evidence were obiter, and inconsistent with the decisions 
in Ex p. Huguet (4), R. v. Maurer (5), and Re Arton (No. 2) (6). In the latter case 
Lorp RussELu or Kittowen, C.J., said ([1896] 1 Q.B. at p. 518): 
iv We are not a Court of Appeal on questions of fact from [the magistrate]. 
We have only to see that he had such evidence before him as gave him 
authority and jurisdiction to commit.” 
In Siletti’s case (3) BicHam, J., said (71 L.J.K.B. at p. 937): 


. o the only question that this court can entertain is the question of 
jurisdiction. Applying the observation to this particular Act, the accused 
may say that the crime with which he was charged was not a crime within 
the meaning of the Act—that is to say, that it did not come within the class 
of offences contemplated, or that it was an offence of a political character 
and therefore was outside the Act altogether.” 


This appears to me to lay down the true rule; the effect of s. 3 (1) is to prevent 
a crime of a political character coming within the purview of the Act. If, then, 
the crime 1s of that character, the magistrate has no jurisdiction to commit. 
If the magistrate wrongly gives himself jurisdiction by holding that a crime is 
not of a political character when it is, this court can and must interfere, and both 
Re Castionit (1) and Re Siletti (3) affirm this. Moreover, apart from authority 
this is what, in my opinion, the statute provides. Clearly the second limb of 
s. 3 (1) contemplates a decision of the magistrate on the subject; the first limb, 
as I have said above, deals with an offence which the evidence called to support 
extradition shows is political. The second limb contemplates a charge which 
on its face appears to be one of those set out in Sch. I to the Act, but which 
on examination of the evidence tendered is shown to be really of a political 
character. The magistrate must give a decision on this matter and his decision 
is open to review on habeas corpus. In support of this view I would refer to the 
statutory form of the warrant of committal in Sch. II to the Act. It recites 
“and forasmuch as no sufficient cause has been shown to me why he should 
not be surrendered ...” Ifthe magistrate can decide that there is no sufficient 
cause for refusing to surrender the prisoner, it must follow that he can also find 
that there is. Section 9 requires the magistrate to hear the case in the same 
manner and with the same jurisdiction and powers as if the prisoner was before 
him charged with an indictable offence and to receive any evidence which may 
be tendered to show that the crime of which the prisoner is accused is of a political 
character and not an extradition crime. Hawkxtns, J., in Castioni’s case (1) 
seems to have thought that this required the magistrate merely to take the 
evidence of witnesses for the defence so that it could be considered either by this 
court or by the Secretary of State, and he referred ([1891] 1 Q.B. at p. 163) to Russell 
Gurney’s Act (30 & 31 Vict. c. 35). With all respect to the opinion of one who 
was a great authority on criminal law, the provision in that Act to which he was 
referring was, I think, intended to fill a gap in the Indictable Offences Act, 1848. 
The latter Act did not appear expressly to contemplate taking the depositions 
of and binding over witnesses for the defence, and this was remedied by s. 3 
of Russell Gurney’s Act (the Criminal Law Amendment Act, 1867)*. However 
that may have been, the position is now clarified by s. 12 (8) of the Criminal 
Justice Act, 1925, which provides that, before determining whether or not to 
commit for trial, any statement by the accused and any evidence given by him 
or his witnesses must be taken into consideration. Accordingly, I am of opinion 
that it is the duty of the magistrate to determine on the whole of the evidence 
whether or not the offence is of a political character, and also whether it is an 
extraditable crime. He cannot determine this finally against the prisoner 


aes Si i La Sain 
* Section 3 of the Criminal Law Amendment Act, 1867, was repealed by the Criminal 
Justice Act, 1925, s. 49 (4), and Sch. III. 


38 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


because the latter can question the decision on habeas corpus. This does sa 
mean that this court will review the magistrate’s findings of fact, but they wl 


and must consider the result of those findings. 


DEVLIN, J.: I agree. 
Writs of habeas corpus issued. 
Solicitors: Chancellor, Java & Partners (for the applicants); Director of Public 


Prosecutions. [Reported by F. Gurrman, Esq., Barrister-at-Law.] 


R. v. CHELSEA JUVENILE COURT JUSTICES (Re an infant). 


[QUEEN’s BENcH DIVISION (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 13, 1954.] 


Adoption—Adoption order—Amendment—Correction of particulars—Jurisdiction 

—Adoption Act, 1950 (14 Geo. 6 c. 26), s. 21 (1). 

In 1946 the adopter became acquainted with the child then in the care 
and custody of the London County Council. In 1949 the child was boarded 
out with the adopter in the latter’s home. On June 20, 1951, the juvenile 
court made an adoption order authorising the adopter to adopt the child. 
In the order the child was described as a foundling and it was stated that the 
court was satisfied that the child was identical with a child registered in the 
register of births on July 16, 1942, and that the probable date of the child’s 
birth appeared to be Aug. 1, 1938. The adopter, having reason to believe 
that these particulars were incorrect, applied under the Adoption Act, 1950, 
s. 21 (I), to have the errors corrected. The justices refused to hear the 
application on the ground that they had no jurisdiction so to do. Ona 
motion for mandamus, 

Held: section 21 (1) of the Adoption Act, 1950, gave the court power 
in the widest terms to correct any error and was not a mere slip rule; 
accordingly, if the justices came to the conclusion that an error had been 
committed, they had jurisdiction to correct it, and an order for mandamus 
should issue. 


[ For the Adoption Act, 1950, s. 21 (1) (2), see 29 Hatspury’s SraTuTES 
(2nd Edn.) 483.] 


Motion for mandamus. 

The adoptive mother of a child applied by motion for an order of mandamus 
directed to the justices for the County of London and the metropolitan police 
courts district, sitting as the Chelsea Juvenile Court, requiring them to exercise 
the jurisdiction conferred on them by the Adoption Act, 1950, s. 21, and to hear 
and determine the application of the adopter of a child, for an order amending 
the particulars contained in an adoption order. On June 20, 1951, the Chelsea 
Juvenile Court made an order whereby the adopter was authorised to adopt an 
infant then named H. In the adoption order the infant was described as a 
foundling and it was stated that it had been proved to the satisfaction of the 
court that he, the infant, was identical with a child (who, it appeared from 
the relevant birth certificate, had been found at a failway station on Sept. 21 
1938) in respect of whom an entry numbered ... was made on J uly 16 1942, 
in the register of births for the registration district of P. and that the probable 
date of the infant’s birth appeared to be Aug. 1, 1938. The adopter became 
acquainted with the child in June, 1946, when he was in the care and custod 
of the London County Council. He was boarded out with her on June 18, 
1949, since when he had been in her custody. On evidence which the adopter 
tendered to the justices it appeared to her that the probable date of the birth of 
the child was not as stated in the order, but was a date about the beginning of 
1941. On Sept. 29, 1954, the adopter applied to the justices that in the particulars 
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of the adoption order the words “a foundling ” and the recital of the child’s 
identity be deleted, and that the probable date of the child’s birth, Jan. 1, 1941, 
be substituted for Aug. 1, 1938. On the direction of the justices the London 
County Council was represented at the hearing. The justices, without hearing 
the applicant’s witnesses, refused to arnend the particulars contained in the said 
order, on the ground that they had no Jurisdiction so to do. 


H. E. Francis for the adopter. 
F. H. Lawton for the justices. 
Paul Wrightson for the London County Council. 


LORD GODDARD, C.J., stated the facts and continued: Section 21 (1) of 
the Adoption Act, 1950, is as follows: 


“ The court by which an adoption order has been made under this Act or 
the Adoption of Children Act, 1926, or the Adoption of Children (Scotland) 
Act, 1930, may, on the application of the adopter or of the adopted person, 
amend the order by the correction of any error in the particulars contained 
therein; A 


That is in the widest possible terms. It has been suggested to us that that is 
only what is called a slip rule, but those words are not appropriate to a slip rule 
at all. A slip rule applies where the court makes an order and by a slip the order 
drawn up does not represent what the court has said. That is the true function 
of a slip rule. Power is obviously being given in this sub-section to correct 
particulars which in the case of children from unknown parentage may easily 
be wrongly inserted in an orders Sub-section (2) says: 


“ Where the adoption order was made before Jan. 1, 1950, the power of the 
court under the foregoing sub-section shall include power to amend the 
order—(a) by the insertion of the country of the adopted person’s birth; 
(b) (where the order does not specify a precise date as the date of the 
adopted person’s birth) by the insertion of the date which appears to the 
court to be the date or probable date of his birth.” 


We have not explored fully the position before Jan. 1, 1950, but if the court is 
expressly given power to make that alteration, it seems to me that it is because 
there may have been some doubt about the power to do that under the old Act, 
and it is recognised in this sub-section that orders made since then can be amended. 
There is no doubt, in our opinion, that the justices have power to amend the 
order, although it may be, if they do amend the order with regard to the date of 
birth, they may have to make some consequential amendments. There may be 
some confusion as to the particulars regarding the child, but there is no con- 
fusion as to the identity of the child who was adopted. There may be some con- 
fusion as to the birth of the adopted child or where the child came from, but the 
child adopted was the child thatthe adopter had in her custody and whom the 
justices could, and no doubt did, see. ) 

In my opinion, the justices were wrong in refusing jurisdiction. We are not’ 
attempting in the least to dictate how they are to decide the matter when it 
comes before them. No doubt there will be strong evidence on the one side and 
on the other, and it will be for the justices to come to a conclusion when they 
have heard the evidence as to the particulars. If they come to the conclusion 
that there was no error, then of course they will refuse the amendment. There- 
fore, in my opinion, the order for mandamus must go. 


CASSELS, J.: I agree. . 
DEVLIN, J.: I also agree. Application granted. 


Solicitors: 7’. D. Jones & Co. (for the adopter); Samuel Coleman (for the 
justices); J. G. Barr (for the London County Council). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 
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USTEE 
Re VANBERGEN (a bankrupt). Ex parte THE TR 
OF THE PROPERTY OF THE BANKRUPT v. VANBERGEN 
(married woman). 
Jenkins and Hodson, L.JJ., and Vaisey, J.), December 6, 7, 
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[Court oF APPEAL ( 

1954.) 
Bankruptcy—Proof —Rejection—Extension of time for appealing— Whether 

application ex parte or on notice—Jurisdiction of registrar in bankruptey— 

Bankruptcy Act, 1914 (4 & 5 Geo. 5 ¢. 59), s. 102 (1) (2) (f), 8. 109 (4), 

3. 147 (1)—Bankruptcy Rules, 1952 (S.I. 1952 No. 2113), r. 8 (1) (g) (2), 

r. 9, r. 31, 7. 32 (1) (2), 7. 389. 

A trustee in bankruptcy rejected a creditor’s proof. The time for appealing 
against the rejection having elapsed, the creditor applied ex parte to the 
registrar for an extension of time, which was granted. The affidavit in sup- 
port of this application gave no particulars and amounted to no more than 
a statement that the creditor was not ready within the permitted time. 
The trustee applied to set aside the order extending time for appealing. 

Held: the order extending the time within which to appeal against 
the rejection of the proof ought not to have been made ex parte after the 
time for appealing had expired, but the application for extending time 
should have been made by motion on notice (Re Lawrence (1876), 4 Ch.D. 
139, approved); moreover, in the present case, even if the application had 
been regularly made, good cause for extending the time had not been 
shown. 

Per Curtam: it would probably be more convenient and more suitable 
if the judge who was going to hear an appeal from an order rejecting a proof 
should also deal with any question as to the extension of time within which to 
. . . lodge an appeal... but . . . it seems that, according to the long- 
standing practice in bankruptcy, the registrars have consistently dealt with 
these matters ... [we] wish to say nothing . . . to alter or cast doubt on a 
well-settled practice . . . but the judges . . . might consider whether the 
practice may not advantageously be altered by a suitable direction (see p. 
44, letters D, E and F, p. 45, letter H, post). 

Per JENKINS, L.J.: if an order extending time for appealing against 
rejection of a proof in bankruptcy has been made ex parte, it may be open 
to the registrar, on an application to set aside the order, to hear the motion 
de novo in the presence of both parties and if satisfied on the merits that time 
should be extended to make a new order or to allow the ex parte order to 
stand (see p. 43, letter B, post). 

Appeal allowed. 

[ As to Powers of Registrars in Bankruptcy, see 2 Hatspury’s Laws 
(3rd Edn.) 591, para. 1185; as to Extension of Time for Appeal, see 
ibid., 585, para. 1174; and for cases on the subject, see 4 DicEest 530, 531, 
4855-4866 and DicxEst (Practice) 805, 3682-3698. 

For the Bankruptcy Act. 1914, s. 102 (1) (2) (f), s. 109 (4), and s. 147 (1), 
see 2 Hatspury’s Statutes (2nd Edn.) 415, 420, 432. 

For the Bankruptcy Rules, 1952, rr. 8, 9, 31, 32, 389, see 3 Hatsspury’s 
STATUTORY INSTRUMENTS (Ist Re-issue) 159, 160, 164, 243.] 

Case referred to: 


(1) Re ropa (1876), 4 Ch.D. 139; 46 L.J.Ch. 119; Digest (Practice) 805, 


Appeal by the trustee in bankruptcy of a debtor, Charles Vivi 
against an order of Mr. Registrar pe iat dated Oct. 26, sierra 5 
trustee’s application to set aside an order of the registrar dated J uly 20 Tod 
extending the time within which the debtor’s wife, claiming to be a credita 
might appeal against the trustee’s rejection of her proof of a debt of £20,245 : 
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The trustee contended that the order extending the time ought not to have 
been made on an ex parte application made after the time for appealing had 
expired, that the determination of the application was not within the jurisdiction 
of the registrar but should have been dealt with by the judge in bankruptcy 


= court, and that on the merits no good cause was shown for an extension of 
ime. 


Muir Hunter for the appellant trustee in bankruptcy. 
I. H. Jacob for the respondent creditor. 


JENKINS, L.J.: This is an appeal by the trustee in bankruptcy of a 
debtor, Charles Vivian Vanbergen, from an order of Mr. Registrar CUNLIFFE 
dated Oct. 26, 1954, dismissing an application by the trustee to set aside an 
order made by the'same registrar on: July 20, 1954, on an ex parte application 
by a person claiming to be a creditor entitled to prove in the bankruptcy, namely, 
Mrs. Ethel Anne Vanbergen, the wife of the debtor, extending the time within 
which the creditor might appeal from the trustee’s rejection of her proof of debt 
in respect of a sum of £20,245. 

The creditor put in her proof for £20,245, and the trustee rejected that proof 
and gave notice of rejection on June 21, 1954. The time for appealing from the 
rejection is twenty-one days, and the last day of the permitted time was therefore 
July 12, 1954. On July 19, 1954, one week after the time had expired, the 
creditor applied ex parte to the registrar for extension of time, and on July 20 the 
registrar made the order extending the time to fourteen days from the date of 
the order, i.e., until Aug. 3, 1954. Having obtained that extension on her 
ex parte application, the creditor gave notice of appeal, but that notice con- 
tained no reference to the order, of which the trustee had not otherwise been 
apprised, so that it appeared, on the face of it, to be irregular. Nevertheless, it 
appears that the trustee made an application for particulars of the matters 
stated in the affidavit in support of the creditor’s notice of motion of appeal. 
Counsel for the trustee told us that that was done merely in order that the 
trustee might be ready if this notice, on the face of it appearing to be irregular, 
was upheld as a good notice. There were subsequent applications, but they 
were expressed, or one of them, an application for discovery, was expressed, to 
be made without prejudice to the trustee’s right to contend that the notice 
was bad. One of the submissions made by counsel for the creditor was that any 
irregularity in the notice must be taken as having been waived by the trustee. 
I think there is no substance in that submission. By notice of motion dated 
Oct. 22, 1954, the trustee applied to the registrar to have the ex parte order 
of July 20, 1954, set aside. The motion was dismissed with costs by order of 
the learned registrar dated Oct. 26, 1954, and the present appeal ensued. I 
understand that the creditor’s appeal has been before the court on one or two 
oceasions, but has been adjourned pending the issue of the present appeal, on 
which the validity of the creditor’s notice of appeal must depend. 

Counsel for the trustee takes three points. First, he says that the order 
extending the time for the creditor’s appeal ought not to have been made ex 
parte and therefore should be set aside. Secondly, he says that, on the true 
construction of the Bankruptcy Act, 1914, and of the rules made thereunder, 
now the Bankruptcy Rules, 1952, an application for the extension of time 
for appealing from a rejection of proof is a matter not within the jurisdiction 
of the registrar, but one which should be dealt with by the Judge in bankruptcy 
in court. Thirdly, he says that, on the merits, no good cause (to use the language 
of the rule) was here shown for an extension of time. 

Rule 261 of the Bankruptcy Rules, 1952, provides: 


‘No application to reverse or vary the decision of an Official Receiver or 
trustee rejecting a proof shall be entertained after the expiration of twenty- 
one days from the date of the decision.” 
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That is subject to s. 109 (4) of the Act, which provides: 
‘Where by this Act, or by general rules, the time for doing any act or 
thing is limited, the court may extend the time either before or after the 
expiration thereof, upon such terms, if any, as the court may think fit to 


impose.” 
Rule 389 provides: 
““The court may, for good cause shown, extend or abridge the time 
appointed by these rules or fixed by an order of the court for doing any act 
or taking any steps in any proceedings.” 
It thus appears that the strict provision of r. 261, that no application to reverse 
or vary a decision rejecting a proof shall be entertained after the expiration of 
twenty-one days, is relaxed to the extent of allowing the court, for good cause 
shown, to extend the time and, as appears by s. 109 (4), to extend it as well 
after as before the time limited .by the rule has expired. 

It is next necessary to consider whether an application for the extension of time 
can properly be made ex parte after the time for appealing from a rejection of a 
proof has expired, as in the present case. The relevant rules are as follows : 


‘“* 31. Except where these rules otherwise provide, every application to 
the court shall, unless the court otherwise directs, be made by motion 
supported by affidavit. : 

‘* 32. (1) Where any party other than the applicant is affected by the 
motion, no order shall be made except with the consent of that party, or 
upon proof that notice of the motion and a copy of the affidavits in support 
thereof have been duly served upon him: Provided that where the court 
is satisfied that serious mischief may result from delay caused by proceeding 
in the ordinary way, it may make an order ex parte upon such terms as to 
costs and otherwise, and subject to such undertaking, if any, as the court 
thinks just. (2) Any party affected by an order made ex parte may move 
to set it aside.” 


Having regard to those provisions, I am satisfied that the order extending 
time in this case ought not to have been made ex parte and accordingly that the 
registrar ought, if he had strictly adhered to the proper practice, to have set it 
aside. The expiry of the time limited by r. 261 for appealing from the rejection 
of the proof had the effect of conclusively determining that the creditor was not 
entitled to share in the assets of the bankrupt and that was a benefit or ad- 
vantage conferred on the trustee as representing the general body of creditors 
inasmuch as, by the rejection of the proof, the fund available for distribution 
amongst the effectively proving creditors was increased. Accordingly, it is clear 
that the trustee, in his representative capacity, was a person aie would be 
prejudiced by an extension of the time for appealing against such rejection, fi 
an order extending it would have the effect (so to speak) of depriving him oe 
vested interest. Therefore, it seems to me plain on principle and on the rules th Z 
the application ought to have been made by motion on notice, as contempl a 
by r. 32. That is in accordance with the practice in regard to appeals - ‘thi 
court, for I understand it to be well settled that an ex parte ap licen f : re 
extension of time will not be entertained after the time for a ae I sf i} 
ae appears from Re Lawrence (1). oe Sonal 

have said that, in my view, strict adheren , 
Sok a ina set aside the order of J uly 20, aNiees the (een ee 

should, I think, li i 7 
“Oe Wigan ey. that statement by referring to s. 147 of the Act, sub-s, (1) 

“No proceeding in bankrupt i i 
defect or by any ieaienee erie: ie Cee ie ne me 
is made to the proceeding is of opinion that substantial iajuacee rier 
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caused by the defect or irregularity, and that the injustice cannot be 
remedied by any order of that court.” 


On that principle, it might be open to. the registrar in a case of this sort, while 
holding that the order ought not to have been made ex parte and should on an 
application by the party aggrieved to set aside the order, be set aside, nevertheless 
to proceed to hear the matter de novo in the presence of both parties, and either to 
make a fresh order extending the time or, for convenience, to allow the order made 
ex parte to stand, if satisfied that this would have been the result if he had heard 
both parties on the original occasion. In my view, however, the learned registrar 
cannot, by reference to his note, be taken to have disposed of the matter in that 
way. ‘There was some difference of recollection between counsel as to what 
exactly happened before him, but I think the position which he took in the 
matter is reasonably plain from this passage in his note. He made a note to 
the effect that counsel for the trustee wanted to know if he was entitled to be 
heard on the merits. Then follows this passage: 


““ (Self): It does not seem to me to be necessary. I have decided on an 
application conforming with the practice of this court of upwards of sixty 
years, i1.e., ex parte to the registrar—that a good prima facie case has been 
made for extending the time for Mrs. Vanbergen appealing against the 
trustee’s rejection of her proof. I see no good reason for altering that 
decision—after all, I am not allowing Mrs. Vanbergen’s appeal; I am only 
exercising my discretion as to whether in the circumstances she shall be 
allowed an extension of time for bringing that appeal.” 


To my mind that passage from his note makes it reasonably plain that the learned 
registrar was adhering to the view, on which he had previously acted, that the 
regular procedure was that an ex parte application after time expired for extension 
of the time for appeal from rejection of proof was an application which could 
properly be entertained, and, having, as he thought, made a regular and valid 
order on such an ex parte application, he saw no good reason for altering it. In 
my view, the learned registrar was in error in dealing with the matter in that way, 
and the result must therefore be, in accordance with what in my judgment is the 
strict and proper procedure, that the order of July 20, 1954, extending the time 
ex parte must be set aside. That does not involve entertaining here, by a side- 
wind, an appeal out of time from the order of July 20, 1954. The appeal is from 
the order of Oct. 26, 1954, refusing to set aside the order of July 20, 1954; and, 
in my view, the order which ought to have been made on Oct. 26, 1954, was an 
order setting aside the order of July 20, 1954; if the appeal is allowed, that will 
follow as a necessary consequence. 

That is sufficient to dispose of this case. But, since the matter has been dis- 
cussed before us, I think it right to say something about the jurisdiction of the 
registrar. The relevant provisions are in s. 102 of the Act, which provides: 


(1) The registrars in bankruptcy of the High Court, and the registrars of 
county courts having jurisdiction in bankruptcy, shall have the powers and 
jurisdiction in this section mentioned, and any order made or act done by 
such registrars in the exercise of the said powers and jurisdiction shall be 
deemed the order or act of the court. (2) Subject to general rules limiting 
the powers conferred by this section, a registrar shall have power—(a) 'To 
hear bankruptcy petitions... (b) To hold the public examination of 
debtors . . . (f) To make any order or exercise any jurisdiction which by 
any rule in that behalf is prescribed as proper to be made or exercised in 


chambers.” 
The Bankruptcy Rules, 1952, provide: 
“4, (1) ‘The court’ includes a registrar when exercising the powers of the 


court... 
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“8. (1) The following matters shall be heard and determined in ae 
court .. . (g) Appeals against the rejection of a proof, or ges oO 
expunge or reduce a proof, where the amount in dispute exceeds £20 : -s 
(2) Any other matter or application may be heard and determined m 


chambers.” 
Rule 9, headed “‘ Jurisdiction of registrars ’”? provides: 


“The registrar may, under the general or special directions of the judge, 
hear and determine any matter or application referred to in s. 102 (2) of the 


‘Act.”" 


Thus, by the joint effect of s. 102 (2) and r. 8 andr. 9, the registrar has jurisdiction 
to hear and determine the matters mentioned in s. 102, including matters proper 
to be dealt with in chambers, but there is no express reference to the particular 
matter here in question, namely, applications for the extension of time within 
which to appeal from the rejection of a proof. On the other hand, the actual 
appeal from rejection of a proof is one of the matters which, according to the 
rules, are to be heard in open court. If I followed correctly the argument of 
counsel for the trustee, he says that by implication that means that an application 
to extend the time for appealing should be dealt with in the same way, inasmuch 
as the effect of r. 8 (1) (g) is to make the appeal itself a matter for the judge. 
That submission seems to me to be not without substance, and, so far as ] am 
able to judge, it would probably be more convenient and more suitable if the 
judge who was going to hear an appeal from an order rejecting a proof should also 
deal with any question as to the extension of time within which to perfect and 
lodge an appeal of that kind. But I cannot find any sufficiently clear indication 
in the rules to enable me to hold that, as matters stand at present, applications 
for the extension of time are not proper to be dealt with by the registrars in 
bankruptcy. It seems that, according to the long-standing practice in bank- 
ruptcy, the registrars have consistently dealt with these matters. I believe 
instances of their having dealt with them can be found extending over as long 
as sixty years. Accordingly, I wish to say nothing in this case to alter or cast 
doubt on a well-settled practice, but it might conceivably be worth consideration 
by the judges of the Chancery Division exercising the bankruptcy jurisdiction 
whether the practice in this respect might not advantageously be altered by a 
suitable direction, so that applications to extend the time for these appeals 
should be dealt with by the judge in bankruptcy, as are the appeals themselves. 

There remains the third matter, whether good cause was here shown for an 
extension of time, if the extension of time had been applied for in a regular 
manner. In view of the conclusion I have reached on the first submission of 
counsel for the trustee, this also is a point with which, for the purposes of our 
decision, it is, strictly speaking, unnecessary for me to deal, but I feel obliged to 
say that the affidavit in support of the ex parte application for extension of time 
seems to have fallen far short of showing any good cause at all for an extension of 
time. It was sworn by one Dawson, a managing clerk, and he says : 


“(1) My firm act for Ethel Anne Vanbergen who claims to be a creditor 
in the bankruptcy for the sum of £20,245. A proof of debt of this amount 
was lodged with the trustee who has given notice of rejection of the same 
dated June 21, 1954. (2) The said Ethel Anne Vanbergen is the wife of the 
above-named debtor who is now serving a term of imprisonment. The claim 
of the said Ethel Anne Vanbergen is in respect of various loans and other 
suins payable to her by the above-named debtor over a period of approxi- 
mately seven years and the total amount is made up of numerous pay- 
ments. (3) In the circumstances, my firm were not able to obtain full 
instructions to enable the proceedings to apply to reverse the trustee’s 
decision to be commenced within the time limited. The said debtor had 
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been seriously ill in prison hospital and owing to this illness it was some time 
before he could be seen to obtain certain information which was required 
so that details of the claim could be given. (4) It is respectfully requested 
that in the circumstances the time for applying to reverse the trustee’s 


decision in rejecting the proof of debt of the said Ethel Anne Vanbergen may 
be extended for fourteen days.” 


That affidavit, as I have said. is made, not by the creditor herself, but by a 
managing clerk. It gives no details; it condescends to no particulars. Although 
the creditor was able to lodge a proof, presumably a bona fide proof, for £20,245, 
it is here said in quite general terms that the information necessary for the pur- 
poses of lodging the appeal had not yet been obtained. There are no dates and 
no details whatsoever. To my mind, the affidavit comes to no more than a mere 
statement that the creditor is not ready, with a submission that because the 
creditor is not ready the time ought to be extended. It is also not without 
significance that, in order to make out her claim, this creditor apparently found 
it necessary to consult her husband, the debtor. I find it difficult to see for what 
purpose that should be necessary, if there is a bona fide claim. 

For these reasons I am of opinion that the trustee’s appeal should here succeed 
on the first of the three grounds with which I have dealt, and I would make an 
order accordingly, the effect of which will be to set aside the order of July 20, 
1954, by allowing the appeal from the registrar’s refusal to set it aside by the 
order of Oct. 26, 1954. 


HODSON, L.J.: I entirely agree with the judgment of my Lord. On the 
question of jurisdiction, it appears from r. 8 that certain matters are to be heard 
and determined in open court. Those matters include, under r. 8 (1) (g): 


“ Appeals against the rejection of a proof, or applications to expunge or 
reduce a proof, where the amount in dispute exceeds £200.” 


That heading covers this case. Then, r. 8 (2) provides: 


“Any other matter or application may be heard and determined in 
chambers.”’ 


Under s. 102 (2) (f) of the Act, the registrars in bankruptcy of the High Court 
have power 


“To make any order or exercise any jurisdiction which by any rule in that 
behalf is prescribed as proper to be made or exercised in chambers.” 


On the face of it, therefore, it appears as if an application for an extension of 
time can, by the combined effect of s. 102 (2) (f) and r. 8 (2), be made to a registrar 
in bankruptcy. But I agree with my Lord that there is force in the argument of 
counsel for the trustee that, the judge alone having jurisdiction to hear and 
determine the appeal against rejection of proof, that would naturally carry with 
it the duty of dealing with applications for extension of time, and I would like 
to support the suggestion that has been made that, in future, notwithstanding 
the long practice which has existed in the past, the learned judges of the Chancery 
Division might consider the making of a direction to the end that they should 
themselves deal with applications for extension of time in these matters. It 
seems to me an exceedingly important matter, because, as was pointed out to us 
in argument, after the time for appeal against rejection of proof has expired, the 
trustee in bankruptcy, on behalf of the general body of creditors, has acquired a 
vested right to the estate of the bankrupt which cannot be disturbed, as the rules 
show, without good cause. 

I cannot forbear to add that it passes my understanding how the observations 
contained in the affidavit of Mr. Dawson could be regarded as good cause. I do 
not propose to add anything further to my Lord’s criticisms of that affidavit 
which, in my opinion, are thoroughly well founded. I agree that the appeal should 
be allowed and that the order which has been proposed should be made. 
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: h othing to add. 
VAISEY, J.: I agree and I have n g Appeal allowed. 


Solicitors: Ward, Bowie & Co. (for the appellant trustee) ; S. Rutter & Co. 


lent creditor). 
oe peta by F. A. Amtzs, Esq., Barrister-at-Law.] 


KUENIGL v. DONNERSMARCK AND OTHERS. 
[QuEEN’s Bencu Division (McNair, J.), October 26, 27, 28, 29, November 1, 2, 

3, 4, 5, December 3, 1954.] 

Enemy—Company registered in England acquiring enemy character— Whether 
remaining subject to English law concerning trading with the enemy. ae 

Trading with the Enemy—English company having enemy character— Validity 
of acts performed on behalf of company in Germany during the war of 
1939-45—Executory contract—Intercourse with enemy «involved—Sever- 
ance of contractual provisions. 

Enemy character, when acquired by an English limited company, is not 
a substitute for the company’s original character but is something added 
to it (see p. 52, letter B. post). 

The H. Co., Ltd. was incorporated and registered in England but was 
controlled by persons in Austria and had its main assets in Silesia. In 
1929, legal proceedings in the Austrian courts were.compromised on terms 
that A should pay to K certain moneys by instalments over fifteen years 
and that the company should guarantee A’s obligation. In 1939 (by which 
time Austria had been incorporated in the German Reich), a further agree- 
ment was made between the parties to the agreement of 1929 under which 
the company became the principal debtor, A (who was at all material times 
resident in enemy territory) being discharged from his obligation. The 
agreement of 1939 further provided for (i) outstanding questions between 
the parties to be resolved in the German courts, (ii) the payment by the 
company of fees to the German receiver in bankruptcy, and (iii) the payment 
of moneys to K’s creditors in Germany. On the outbreak of war with 
Germany the company acquired enemy character. In March, 1940, a new 
agreement to an effect similar to the agreement of 1939 was agreed on behalf 
of the H. Co., Ltd. within German territory. 

Held: (i) a company incorporated under English law and registered in 
England which acquires enemy character on the principles laid down in 
Daimler Co., Ltd. v. Continental Tyre d& Rubber Co. (Gt. Britain), Ltd. ({1916] 
2 A.C. 307), does not cease to be, in English law, an English company 
subject to English law; and, therefore, it remains subject to the common 
law prohibition against trading with the enemy (V/O Sovfracht v. Van 
Udens Scheepvaart en Agentuur Maatschappij (N.V. Gebr.) [1943] 1 All E.R. 
76, considered), and also remains subject to the penalties imposed by 
legislation on trading with the enemy to the same extent as any other 
English company residing in Great Britain. 

(ii) thus the agreement of 1939 was abrogated on the outbreak of war with 
Germany in 1939, because it was of an executory character and (a) it 
involved intercourse with persons in Germany or benefit to such persons and 
provided means of communication with them, (b) it was impossible to 
sever from the agreement those provisions which offended, for there was 
no authority that for this purpose severance could ever take place, and 
furthermore the offending provisions were not supported by separate 
consideration, but were inextricably interwoven with the remaining pro- 
visions, and (c), on the facts, the agreement of 1939 did not merely provide 
a method of discharging that of 1929 (which, since K’s part would have been 
wholly executed, would not have been abrogated on the outbreak of war, 
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= apie suspended), and in any event involved intercourse across the 
ine of war. 


Schering, Ltd. v. Stockholms Enskilda Bank Aktiebolag ([1946] 1 All E.R. 
36) distinguished. d 

(ili) as the authority of the directors or agents in Germany of the H. Co. 
Ltd. was determined automatically on the outbreak of war in 1939 ane 
agreement of 1940 was not to be taken as an agreement of the H. Cog iid: 


[ As to a Company having Enemy Character, see 6 Hatspury’s Laws (3rd 
Edn.) 113, para. 235; and for cases on the subject, see 2 DicEsr 145, 146, 
194-199.] 
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Trial of preliminary issues. 

The plaintiff brought this action against the first defendants for moneys due 
under an agreement and against the second defendant for moneys due under a 
written guarantee. In 1920 the plaintiff, Count Philip Kuenigl, an Austrian 
national resident in Hungary, married Thea, Countess Kinsky, the grand- 
daughter of Count Arthur Henckel, the head of the Austrian Von Donnersmarck 
family. In 1921 Count Arthur died, and his son, the first defendant, Count 
Alfons Henckel, became the universal heir of his estate. Count Arthur’s two 
daughters (one of whom was the mother of Thea) became beneficiaries under his 
will and also claimed to be entitled as against the universal heir to claim their 
legitimate shares in the estate as inheritors. Included in this estate were valuable 
mines at Beuthen in Upper Silesia, and in 1921, in view of the then political 
situation, the Von Donnersmarck family caused the defendant company, the 
Henckel Von Donnersmarck Beuthen Estates, Ltd., to be incorporated in 
England, to which the mines in Upper Silesia were transferred. In 1923 the 
plaintiff took over by assignment certain claims against the first defendant, and 
he then brought proceedings in respect of these claims in the provincial court of 
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Klagenfurt in Austria. These proceedings resulted in a compromise Be, A 
; lees pee as “the 1924 agreement ”’), by which the first defendan 
(hereinafter referred to as gr ‘natalmente of 100,000 
agreed to pay the plaintiff 3,100,000 gold marks by two instaim ha 
old marks and the balance by further instalments of gold marks over 
Pecidd July, 1924, to July, 1934. In 1928, default in the payment of instalments 
having been made, the plaintiff commenced proceedings in the court of Breslau ‘ 
and the court of Klagenfurt to recover the instalments im arrears. These pro- 
ceedings in turn resulted in a further compromise agreement (hereinafter referred 
to as “ the 1929 agreement ”), by which the actions were withdrawn on terms 
that the first defendant should pay the plaintiff 1,300,000 gold marks by yearly 
payments of 124,000 gold marks payable in quarterly instalments for fifteen 
years and that the defendant company, inter alia, should guarantee the first 
defendant’s obligation. No payments under this agreement were made after © 
Jan. 1, 1932. In March, 1932, the defendants brought proceedings against the 
plaintiff to obtain, inter alia, a declaration that the agreements of 1924 and 1929, 
in so far as they provided for payment in gold marks, were void. These pro- 
ceedings were terminated in the plaintiff’s favour in 1936 by a decree of the 
Gerraan Supreme Court. In November, 1932, the plaintiff commenced pro- 
ceedings in England against the defendant company as guarantors, but this DP 
action remained dormant while the German proceedings were being carried on. 
In 1934 the defendant company, having purchased certain claims by third 
parties against the plaintiff, commenced bankruptcy proceedings against him 
in the provincial court of Klagenfurt, but after the decision of the German 
Supreme Court in 1936, an agreement was concluded in 1939 (hereimafter 
referred to as “‘ the 1939 agreement ”’), by which time Austria had been incor- 
porated in the German Reich. This agreement was described as a part settlement 
of the plaintiff’s claim based on the 1924 and 1929 agreements. By it, inter alia, 
the defendant company’s guarantee was extinguished and they became the 
principal debtor, the first defendant personally being discharged. Scheduled 
to the agreement was a statement of accounts as at Jan. 2, 1939, the total of the 
instalments outstanding being 864,079 gold marks. Against this were set fourteen Ff 
claims by third parties against the plaintiff which had been purchased by the 
defendant company, but, as the plaintiff disputed the amount of these claims, 
provision was made for vesting them in the defendant company so that certain 
“reserved questions ” set out in the agreement relating to these claims might 
be determined between the parties in one legal action. For this purpose it was 
agreed that the provincial court of Beuthen should have jurisdiction for such G 
legal proceedings. In June, 1939, the relevant exchange contro] office notified 
its agreement with the compromise but stipulated that, if payment was to be made 
to foreigners (which would include the plaintiff then resident in Hungary), a 
special permit would be required, and, further, a special permit would be 
required for the payment of the plaintiff’s legal costs in London. Owing, among ~ 
other things, to the outbreak of the war, it became expedient to modify the }{ 
1939 agreement, and, accordingly, in March, 1940, a new agreement (hereinafter 
referred to as “the 1940 agreement’) was entered into between the parties 
which followed broadly the same lines as the 1939 agreement. However, up to 
the time in 1945 when Beuthen was overrun by the Russian forces, the “‘ reserved 
questions ”’ had not been determined by the court of Beuthen, though proceedings 
for that purpose had been instituted. It was agreed that the provincial court of I 
Beuthen throughout 1939 and 1940 was a court forming part of the German 
judicial system, but that since 1945 when Beuthen was occupied by Russian 
en and later when it came under Polish administration, any court at Beuthen 
had formed part of the Polish and not the German judicial system. Accordingly, 
it hes admitted that the clause in the agreement relating to the determination of 
the reserved questions ” by the provincial court of Beuthen had become 
impossible of performance. The plaintiff claimed, inter alia, that he was entitled 
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to claim against the first defendant as principal debtor, or, alternatively, against 
the defendant company as guarantors, the principal and interest due aitlet aie 
1929 agreement, on the footing that the 1939 and 1940 agreements were to be 
wholly disregarded as being of no legal effect in English law. 
ct cert whet tas a 
uded between the plaintiff and the 
first defendant and the defendant company in May, 1939? If yes, (b) was that 
agreement of full force and effect between the parties? If yes “(e) must the 
rights (if any) of the plaintiff against either or both defendants be de taconite 
in accordance with that agreement ? If yes, (d) had the plaintiff the right to 
have the reserved questions determined in the present action? And (e) did 
that agreement, on its true consideration, afford a defence to either or both 
defendants against the plaintiff’s claims in the present action, excluding claims 
which arose on the reserved questions if the answer to (d) was affirmative ? 
2. If the answer to question 1 (e) was negative, then: (a) was there a com- 
promise agreement concluded between the plaintiff and the first defendant and 
the defendant company in March, 1940 ? If yes, (b) was that agreement unlawful 
by reason of English law relating to trading with the enemy ? If not, (c) must 
the rights (if any) of the plaintiff against either or both defendants be determined 
in accordance with that agreement ? If yes, (d) had the plaintiff the right to 
have the reserved questions determined in the present action ? And (e) did that 
agreement on its true construction afford a defence to either or both defendants 
against the plaintiff’s claim in the present action, excluding claims arising on the 
reserved questions if the answer to (d) was affirmative ? At the hearing, a third 
question was added by consent which is not dealt with in this report. . 


Leonard Caplan, Q.C., and M. Littman for the plaintiff. 
B. J. M. MacKenna, Q.C., and J. EH. S. Fawcett for the defendants. 


Cur. adv. vult. 


Dec. 3. McNAIR, J., read the following judgment in which he stated the 
facts, answered question 1 (a) in the affirmative and question 1 (b) in the 
negative and (from which it followed that the answer to question 1 (e) would also, 
in effect, be negative) continued on question 2 (a): On behalf of the plaintiffit was 
submitted that, on the outbreak of war between Great Britain and Germany 
on Sept. 3, 1939, the 1939 agreement (even if contrary to his contention it ever 
came into effect) was abrogated, as it was of an executory character and (i) 
involved either intercourse with persons in Germany or benefit to such persons, 
or (ii) provided means of communication with such persons. It was further 
submitted that the 1940 agreement could not be regarded in English law as being 
the agreement of the defendant company so as to bind them, nor could any 
payments made either under the 1939 agreement, if there were any, or the 1940 
agreement by any persons purporting to act on behalf of the defendant company, 
be taken in English law to be payments by the company, since on or by reason 
of the outbreak of war all persons in Germany who before the outbreak of war 
were directors of or agents of the defendant company ceased to have any 
authority to act for the company. In addition, it was submitted that the 1940 
agreement, if ever made, was abrogated on the same grounds as were advanced 
for the abrogation of the 1939 agreement. 

To these submissions, the broad answers made by the defendants may be 
summarised as follows: (a) On the facts of this case, the defendant company, 
though incorporated and registered in England, is to be treated as a person in 
Germany and not in England, with the result that no intercourse, benefit or 
communication took place or was required to take place across the line of war 
and the authority of the defendant company’s directors and agents was not 
terminated. (b) If (contrary to their submission under (a)) the defendant 
company is to be treated as a natural person resident in England, then, on the 
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true construction of the 1939 agreement, (i) there wWerene terms which necessi- A 
tated intercourse with, benefit to, or communication with, persons in poet 
and (ii) if there were any such terms, the terms in question were not essen “ 
to the validity of the agreement and could be severed, leaving the remainder 
unaffected. It was further argued that if, on the hypothesis stated, the agency 
of the defendant company’s directors and agents was terminated, the defendant 
company ratified the 1940 agreement (which they were entitled to do since its B 
terms or its essential terms like the 1939 agreement did not involve prohibited 
intercourse, benefit or communication) and adopted the payments made there- 
under. I am conscious that in that summary I may not have given full effect 
to the detailed arguments which were presented to me, but that, in outline, is 
how I understand the contentions. t 
I propose first to deal with the contention that the defendant company is to C 
be treated as a person resident in Germany and not in England. The facts as 
to the incorporation and pre-war activities of the company may be summarised. 
as follows: (i) The company was incorporated on Dec. 2, 1921, with an authorised 
capital of £500,000 divided into 500,000 shares of £1 each. At all material times 
the registered office of the company was in London. The. primary purpose of its 
incorporation (though not so stated amongst the statutory objects) was to take D 
over the valuable mines owned by the Henckel Von Donnersmarck family 
situated at Beuthen in Upper Silesia, the fate of which was thought to be uncertain 
pending the holding of a plebiscite on the status of the Silesian triangle under the 
peace treaties. (ii) During the period from 1926 to 1931 the company carried 
out large transactions in the United Kingdom principally for financing its coal 
interests, and advances were obtained through various banking houses in 
London; but the exchange restrictions following on the financial crisis of 1931 
made it impossible for the company to repay these advances to their British 
creditors. These outstanding advances as at Jan. 9, 1947, were stated by the 
company to amount to £239,847. (iii) For some years before and up to the 
outbreak of war, out of the eleven directors eight were resident in Germany, two in 
Great Britain and one in Belgium. (iv) At the outbreak of war, out of the 490,500 F 
issued shares 2,502 shares were held by the two English directors, one by the Belgian 
director, 75,000 by Branch Nominees, Ltd., on behalf of an English bank and the 
remainder were held by or on behalf of the German directors. (v) At the out- 
break of war and for some years before, no business of the company had been 
transacted in England. The whole management and control of the company 
was, and had been, exercised from Germany. The seal of the company was kept G 
in Germany and all board meetings were held there and the business of the 
company was transacted in Germany by the German directors without reference 
to the English directors. (vi) At the outbreak of war, the assets of the company 
in England consisted of a bank balance of £15 with the National Provincial 
Bank, 66,800 shares (the value of which was not proved) in the Southern H 
European Metal Corporation, Ltd., an English registered company, a bank 
balance of £294 with the Westminster Bank on which the bank claimed a lien, 
and 8,495 shares of Hugohutte Chemical Corporation, Ltd., out of 8,500 issued 
shares, this being a company formed by the Henckel family for the purpose 
of holding other interests in Germany. On these facts I find that the defendant 
company was, in the eyes of English law, a company having enemy character I 
on the principles laid down in Daimler Co., Ltd. v. Continental Tyre & Rubber Co. 
(Gt. Britain), Ltd. (1). 
On. this state of facts and finding, it was argued by counsel on behalf of the 
defendants that, for the purposes of the common law prohibition against trading 
with the enemy, the company must be treated as being in Germany and not in 
England. In support of this argument reliance was primarily placed on two 
passages in the opinions of Viscount Simon and Lorp Wrigut in V/O Sovfracht 
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v. Van ad dens Scheepvaart en Agentuur Maatschappij (N.V. Gebr.) (2). Vis- 
See L.C., laid down the following propositions ({1943] 1 All E.R. 

- 79): 

“ (i) The test of ‘enemy character’ is fundamentally the same 
whether the question arises over a claim to sue in our courts, or over feaiie 
raised in a court of prize, or over a charge of trading with the enemy at 
common law. (ii) The test is an objective test, turning on the relation of 
the enemy power to the territory where the individual voluntarily resides or 
the company is commercially domiciled or controlled: it is not a question 
of nationality or of patriotic sentiment.”’ 


Lorp WRicuT is reported as having said (ibid., at p. 84): 


i Before examining the relevant authorities I should explain that the test 
which has been taken of enemy character in English law is not nationality 
but domicil in the sense of settled residence or, in the cases of face 
commercial domicil . . . However, the right to sue or prosecute an action an 
court, the right to claim to be exempt from seizure and condemnation in 
prize, the liability to punishment for the offence of trading with the enemy, 
all depend alike on whether the person has enemy character in what has been 
called the technical or territorial sense.” 


In parenthesis, I should observe that, in this passage, Lorp Wricur is clearly 
(as was LoRD SIMON expressly) dealing with the position at common law, since by 
the Trading with the Enemy Act, 1939, s. 2 (1) (d), “enemy ”’ is expressly defined 
to mean (inter alia) 


““any body of persons constituted or incorporated in, or under the laws 
of, a state at war with His Majesty.” 


In my judgment, it is clear that Lorp Simon and Lorp WricuHr in these 
passages, so far as they deal with the law as to trading with the enemy, are pro- 
pounding the test to be applied in determining whether such a company is a 
person with whom a person subject to English law may without offence trade. 
They are merely re-stating in their own words the third proposition propounded 
in the opinion of Lorp PARKER OF WADDINGTON in the Daimler case (1) in the 
following passage ([1916] 2 A.C. at p. 345): 


“ (3) Such a company [i.e., a company incorporated in the United King- 
dom] may, however, assume an enemy character. This will be the case 
if its agents or persons in de facto control of its affairs, whether authorised or 
not, are resident in an enemy country, or, wherever resident, are adhering 
to the enemy or taking instructions from or acting under the control of 
enemies. A person knowingly dealing with the company in such a case is 


trading with the enemy.” 


I emphasise the last sentence. 
Neither of these passages in Lorp Srmon’s or Lorp WRIGHT’S speeches is 


dealing with the question which I have to deal with, viz., whether an English 
company found to have enemy character by reason of enemy control ceases to 
be in the eye of the English law an English company and subject to the prohibition 
which English law imposes on persons subject to that law. On this question, 
there is, so far as I know, no direct authority, but such authority as there is in 
my judgment strongly suggests a negative answer. In Elders & Fyffes, Ltd. v. 
Hamburg Amerikanische Packetfahrt Act. (3), BRAY, J., made the following com- 
ment on Lorp PARKER’S opinion to which I have just referred, viz., that (34 


T.L.R. at p. 4) 


“ Lorp Parxer only decided that by certain conduct an English 
company might become an sine ait He did not say that it would 
thereby cease to be an English ¢ any.’ toll 
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With this judg 
ment, though his judgment proceeded on different findings of fact from those 


adopted by Bray, J. In The Unitas (4), Lorp MERRIMAN, P. ({1948] 1 All E.R. 
at p. 432), declined to apply the principle of the Daimler case (1) in reverse in 
favour of a claimant in prize so as to convert a German registered company into 
an allied company by reason of its control from Holland. 

Further, I am aware of nothing in Lorp ParKeEr’s formulation of the Daimler 
test (1), or in any later application of that test, which involves the conclusion 
that the acquisition of enemy character by a corporation implies the loss of the 
national character of that corporation, Enemy character is not substituted for 
the original character, but is something added to it. An English company which 
has acquired enemy character continues to owe its very existence to English law 
(under which it was incorporated) and remains subject to all its obligations 
towards the Crown under the Companies Acts as an English company. It would, 
in my judgment, be absurd that the acquisition of enemy character should 
release it from the obligations attaching to an English company and enable it to 
do lawfully things which an English company not possessing enemy character was 
lawfully unable to do. 

I can derive little, if any, assistance in the solution of the problem which I 
have to solve from cases dealing with the residence of English companies for the 
purpose of income tax, such as Swedish Central Ry. Co., Ltd. v. Thompson (5), and 
Egyptian Delta Land & Investment Co., Lid. v. Todd (6). But the decision of 


MacnaGuHtTEN, J., in Gasque v. Inland Revenue Comrs. (7) supports the con- — 


clusion that the domicil of a limited company (which is of particular relevance 
here) is the place of its registration and that this domicil clings to it throughout 
its existence. This, apparently, is also the position under American law: 
Bergner Engel Brewing Co. v. Dreyfus (8) (a decision of Hotmss, J.), referred to in 
the judgment of Macnacuren, J., supra. See, too, Dicky’s CONFLICT OF 
Laws (6th Edn.), Part 1, r. 18: 


is The domicil of a corporation is the country in which it is registered. 
If it is not required in law to be registered, its domicil is in the country 
by the law of which it is incorporated.” 


I think it is also clear that, in so far as nationality can by analogy be applied to 
a juristic person, its nationality is determined in an inalienable manner by the 
laws of the country from which it derives its personality (see Janson v. Driefontein 
Consolidated Mines, Ltd. (9) [1902] A.C. at p. 505 per Lorp LinDLEY; Gasque 
v. Inland Revenue Comrs. (7); 9 Hatspury’s Laws (3rd Edn.) 19, para. 30). 

In my judgment, it would be contrary to principle and to public policy as 
embodied in the trading with the enemy law to hold that a company incorporated 
under the laws of this country and registered here, and so having both an English 
domicil and British nationality, can cease to be in the eye of English law an 
English company subject to English law by reason of the fact of enemy control 
Enemy control may operate to the prejudice of an English company by oor 
ferring on it enemy character but cannot confer benefit on it exonerating it from 
the operation of English law. Could it be said that this English registered 
company could lawfully by English law, merely because it had acquired enem 
character by means of enemy control, have, during the war, entered into srt 
eee Pas to eupply a German armament firm with coal from its Beuthen 

s, or that it could, after the i i 
ae anaes | war, ask the English courts to give effect to such 

It follows from the conclusion stated above, first 
act through directors or other agents, the authority pe PPS edi Sc ie: 
directors and other agents in enemy territory was automatically dete eine 
on the outbreak of war (see the Daimler case (1) [1916] 2 A.C. at Sok 
Lorp ATKINSON, at p. 330 per Lorp SHaw and at p. 336 per Leuk: Sie 


ment SWINFEN Eapy, L.J. (ibid., 275) expressed his entire agree- A 
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From this it results that in English law (i) no act purported to have been per- 
formed in Germany on behalf of the company can be taken to be the act of the 
company, and (ii) no agreement made by persons in Germany purporting to act 
on behalf of the company can be taken to be the agreement of the company. 
Without doubt, therefore, the 1940 agreement is not to be taken as the agreement 
of the company. 

It remains for consideration what effect, if any, the conclusion stated above has 
on the fate of the 1939 agreement. It is conceded, or if not conceded is, in my 
judgment, clear in principle, that, in so far as the 1939 agreement was executory 
on the outbreak of war, it would be abrogated at least if its performance neces- 
sarily involved intercourse or communication across the line of war or benefit to 
the enemy. To state the proposition in this form is probably to state it too 
favourably for the defendants, since in Ertel Bieber & Co. v. Rio Tinto Co. (10), 
Lorp DuneptIn ([1918] A.C. at p. 274) states the proposition in the following 
terms: 


‘“ From these cases I draw the conclusion that upon the ground of public 
policy the continued existence of contractual relation between subjects and 
alien enemies or persons voluntarily residing in the enemy country which 
(1) gives opportunities for the conveyance of information which may hurt 
the conduct of the war, or (2) may tend to increase the resources of the 
enemy or cripple the resources of the King’s subjects, is obnoxious and 
prohibited by our law.” 


I am, however, for present purposes only, prepared to apply the narrower pro- 
position. 

Did, then, the performance of the 1939 agreement (assuming contrary to my 
earlier findings that it ever came into effect) necessarily involve intercourse or 
communication across the line of war or benefit to the enemy ? It was an essential 
part of the agreement that litigation to resolve the reserved questions should be 
prosecuted between the defendant company and the plaintiff in the German 
courts. It was clearly impossible to perform this part of the contract without 
intercourse, for the company could take no part in such litigation except through 
its agents, and agency necessarily involves intercourse. Furthermore, (i) cl. 1 of 
the agreement expressly provides for payment by the defendant company of 
certain fees to the German receiver in bankruptcy; (ii) the implementation of the 
agreement would have resulted in the discharge of Count Alfons, a person at 
all material times resident in enemy territory; and (iii) the payment by the 
defendant company’s erstwhile agents in Germany of 160,000 reichsmarks would 
diminish the resources of the English company, quite apart from the fact that it 
was clearly contemplated that, if not the whole, at least a large part of the 
160,000 reichsmarks would be paid to the plaintiff's creditors in Germany. 
There was necessarily, then, both benefit to the enemy and detriment to the 
resources of the King’s subjects, as well as intercourse and means of communica- 
tion. 

As to the argument advanced that it is possible to sever from the 1939 agree- 
ment those provisions which offend from those which are innocent, two answers 
may properly be made. First, that there is no authority for the proposition that, 
for the purpose of the matter under consideration, severance can ever take place 
and no ground of public policy which requires such severance. The decisions 
relating to severability of covenants in restraint of trade, such as Putsman v. 
Taylor (11), seem to me to have no application at all in the present context. 
Secondly, that severance can only take placé, if at all, if the part ee it is 
sought to sever stands by itself supported by separate consideration. This 1s 
not the case here. The offending provisions to which I have referred are not 
supported by separate consideration, but are inextricably interwoven with the 


other promises in the agreement. 
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el for the defendants A 

A more refined argument was, She pie He please Dt pens feo: 

BR oa ons teal ¥8 Me Rae ne (i) if no agreement had been 
Sao artpae parent of the defendant company as guarantors 
entered into in 1999, ‘ t would not, on the outbreak of 
towards the plaintiff under the 1929 agreemen : oduanineseenuee 
have been abrogated but would merely have been suspended, s 
ek : intiff ld have wholly executed his part and payment of B 
assumption the plaintiff wou pie be performed: by. Count Alapeanider 
money by instalments alone remained to be pe fae ERAS 
the guarantee of the defendant company ; (il) the agr fel sean 
merely a method of discharge of the existing obligation to pay si 5 y: nite 
ments, and if it had become effective before the outbreak of war i sete ly 
would have been suspended and not abrogated ; and (iii) it makes no difference 6 
that the 1939 agreement only became effective after ae qusrSe of bats 

I have found great difficulty in finding in the Schering decision (12) (which, as 
Lorp Porter says ({1946] 1 All E.R. at p. 53) was a very special decision) ee 
support for these propositions or any analogy with the present et One essentia 
difference is that the obligation under consideration in the Schering case (12) 
involved no intercourse across the line of war, whereas the resolution of the 5 
reserved questions by litigation in the German courts between the English 
company and the plaintiff would (as has already been noted) necessarily involve 
intercourse between the English company and their legal advisers acting on their 
behalf in that litigation. Furthermore, in my judgment, the analysis set out in 
the three propositions referred to above is not accurate. The 1939 agreement 
did not merely provide a method of discharging an accrued right ; if implemented 
it would (i) have created a new obligation to pay not gold marks but reichsmarks, E 
(ii) have substituted the defendant company for Count Alfons as principal 
debtor, and (iii) have discharged Count Alfons. 

Up to this point in my judgment I have considered only the impact of the 

common law rules as to trading with the enemy. But seeing that the effect 
of the Trading with the Enemy Act, 1939, was also argued before me, it is right 
that I should shortly state my conclusions on this aspect of the matter. . Having F 
reached the conclusion that the defendant company, though acquiring enemy 
character, retained English domicil and nationality and did not cease to be in the 
eye of English law an English company subject to English law, it is clear that it 
remained subject to all the prohibitions imposed by s. 1 of that Act to the same 
extent as a British subject residing in Great Britain. But even if its position is G 
to be equiparated to that of a British subject voluntarily resident in Germany, 
I am by no means satisfied that it would be freed from the prohibitions imposed 
by the Trading with the Enemy Act. Many of the old decisions dating from a 
more liberal age, which suggest that British subjects in enemy territory enjoy a 
measure of freedom of action in their dealings with the enemy, are of doubtful 
authority today. 

As to the contention that, after the end of the war, the dofendant company 
ratified the 1940 agreement and adopted the payments made thereunder, the 
short answer, in my judgment, is that no one can ratify an agreement or adopt 
an act which could not lawfully have been made or done at the time when the 
agreement was purported to be made or the act to be done on behalf of the 
person ratifying. I 

Accordingly, my answers to the issues directed to be tried by the master’s 
order are as follows: 1 (a) Yes; 1 (b) No; 1 (c) was by agreement between 
counsel withdrawn. My answer to 1 (b) being in the negative, 1 (d) and 1 (e) do 
not arise; but it was admitted that, in view of the disappearance of the Beuthen 
court, the plaintiff is entitled to have the disputed questions determined in the 
present action; 2 (a) No; 2 (b) Yes; 2 (c) by agreement was withdrawn; and 
2 (d) and (e) must be answered as in 1 (d) and (e) above. 
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(His Lorpsurp dealt with question 3, and held that the plaintiff was not 
debarred by the matters raised on the preliminary issues from continuing his 
proceedings against the defendants. ] ° 

Solicitors: Crawley & de Reya (for: the plaintiff); Slaughter & May (for the 
defendants). 


[Reported by G. A. Kipnzr, Esq., Barrister-at-Law.] 


WARD v. LEWIS AND OTHERS. 
[Court oF APPEAL (Denning and Morris, L.JJ.), December 3, 1954.] 


Pleading—Amendment—Conspiracy to slander—No nexus between alleged 
slander and special damage. 
Conspiracy—To commit tort—Merger in tort when committed. 

The plaintiff, an osteopath, by his statement of claim alleged slander 
against four defendants and that as a result he had suffered damage. In reply 
to a request by the defendants for particulars of the alleged damage, he said 
that no special damage was alleged. By para. 8 of his statement of claim he 
alleged further that the defendants had conspired to make and publish 
defamatory statements, those statements being the slanders which he had 
previously alleged, but he made no allegation of damage. Paragraph 8 was 
ordered to be struck out since it contained no allegation of damage. The 
plaintiff then sought to amend para. 8 by alleging special damage. The 
proposed amendment contained particulars of special damage. He stated 
that “as a result of the allegations ” his practice had suffered severely, that 
the value thereof had approximately halved, and he named some dozen 
persons who no longer attended him. On an application for leave so to 
amend his statement of claim, 

Held: since in its amended form para. 8 would show no nexus between the 
alleged slanders and the special damage, the allegation of conspiracy failed 
and, in the circumstances, the court would not give the plaintiff leave to 
amend his statement of claim. 

Per Dernninc, L.J.: it is important to remember that when a 
tort has been committed by two or more persons an allegation of a prior 
conspiracy to commit the tort adds nothing. The prior agreement merges 
in the tort (see p. 56, letter G, post). 

Appeal allowed. 


[ As to Amendment of Pleadings, see 26 HatsBury’s Laws (2nd Edn.) 55-57, 
paras. 89-92; and for cases on the subject, see DicEsT (Pleading), 95, 96, 808-822.] 


Appeal. 
The first and fourth defendants appealed against an order of GERRARD, J., 


in chambers dated Nov. 9, 1954 whereby he gave the plaintiff leave to amend 
his statement of claim. 

B. B. Gillis, Q.C., for the first defendant. 

H. P. J. Milmo for the fourth defendant. 

Colin Duncan for the plaintiff. 


DENNING, L.J.: The plaintiff, Mr. Stephen Ward, brings an action for 
slander against a number of defendants. He says in his statement of claim that 
he is an osteopath and that he has been slandered by the defendants, who have 
made various defamatory statements about him. As a result of that slander 
he says he has suffered damage. The defendants asked for particulars of the 
damage, to which he replied: “‘ No special damage is alleged’. So much for the 
slander action. In the same pleading he alleged conspiracy. He alleged originally 
in para. 8 of the statement of claim as it stood that 


“the defendant Lewis conspired with the defendants Taylor and Tracey 
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wrongfully to make and publish false and malicious oral and written state- 

ments defamatory of the plaintiff.” 
He gave particulars of overt acts, but they were simply the slanders. That first 
allegation of conspiracy was struck out by the master because it omitted an 
essential averment, viz., an allegation of damage. Faced with that paragraph 
being struck out, the plaintiff by his counsel—not counsel now appearing for 
him—sought to amend the allegation of conspiracy by alleging special damage. 
He seeks to amend it to read in this way: 


“From in or about July, 1952, until the month of November, 1952, or 
thereabouts, the defendant Lewis conspired with the defendants Taylor 
and Tracey and the defendant company by their servants or agents as: 
alleged in para. 1 aforesaid wrongfully to make and publish false and 
malicious oral and written statements defamatory of the plaintiff whereby 
the plaintiff has suffered damage.” ‘ 


Overt acts are alleged in para. 10 to para. 16 of the statement of claim, and those 
again are the slanders. In the particulars of special damage he says: 


“The plaintiff alleges that as a result of the allegations herein contained 
the practice of the plaintiff has suffered severely and the value thereof has 
been approximately halved. Prior to the said allegations herein contained 
the practice of the plaintiff included numerous patients connected with 
the journalistic profession and with the newspaper business. Upon dis- 
covery the plaintiff will disclose full details of the loss of the said practice 
and of the particular patients who no longer attend the plaintiff.” 


Then he gives names in the particulars of some twelve or fifteen persons who he 
says no longer attend him. He wishes to amend the statement of claim so as to 
make that a charge of conspiracy. The question is whether he should be given 
leave to amend his statement of claim in that way. 

The important thing to notice about the new allegation is that no connection 
is shown between the slanders and the damage. There is no allegation that the 
slanders which are charged against the defendants were either authorised to be 
re-published by anyone or were likely to be re-published, nor that they were in 
fact re-published by anyone. In the slander action some such allegation would 
be a necessary averment, because a man who speaks a slander is not responsible 
for its re-publication unless he authorises it or he knows or ought to know it is 
likely to be re-published. But counsel for the plaintiff says that on the con- 
spiracy allegation it is only necessary to allege conspiracy to injure or to do an 
unlawful act and then to allege damage without alleging the connection between 
the two. Icannot agree. It is important to remember that when a tort has been 
committed by two or more persons an allegation of a prior conspiracy to commit 
the tort adds nothing. The prior agreement merges in the tort. A party is not 
allowed to gain an added advantage by charging conspiracy when the agreement 
has become merged in the tort. It is sometimes sought, by charging conspirac 
to get an added advantage, for instance in proceedings for discovery, or ee 
getting in evidence which would not be admissible in a straight action i ae 
or to overcome substantive rules of law, such as here, the rules concerni : 
re-publication of slanders. When the court sees attempts of that kind boing 
asco it will eee them by striking out the allegation of conspiracy on the 

imple gr at t i i 
a aaa that the conspiracy adds nothing when the tort has in fact been 
x a an maine be eich of conspiracy fails for the simple reason that there 
ee alae g ween the falling off in the practice and the slanders which 
veged. J understand that the learned judge thought this was a border-line 


case. I have come to the conclusion that this is on the other side of the line 


Leave to amend should not be : 
granted in regard 
para. 16 (which contains particulars gard to the proposed para. 8 and 


of overt acts of conspiracy) of the statement 
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of claim. I suppose that the other and minor amendments are unobjectionable 
and I need say nothing about them. I would allow the appeal accordingly. 


MORRIS, L.J.: I agree, and there is very little which I desire to add. In 
the original statement of claim, the concluding paragraphs alleged that the 
plaintiff had suffered damage. Particulars were requested, were delivered in 
July, 1953, and stated categorically that no special damage was alleged. Follow- 
ing that, in November, 1953, para. 8 of the statement of claim was struck out. 
The present application is for leave to amend the statement of claim. It does 
not seem to me that that leave should be given unless the new plea is in adequate 
form. The particulars given under the desired new para. 8 seem to me simply to 
be stating that at one date the practice was in a certain state and that at a later 
date it had declined. It does not seem to me that there is any sufficient allegation 
in the pleading of connection between the conspiracy and the pleaded special 
damage. I think this is emphasised inasmuch as the particulars still stand 
which say that no special damage is alleged in regard to the slanders. It is, 
of course, quite right, as counsel for the plaintiff has pointed out, that it may not 
be necessary when considering the claims made in reference to the slanders 
themselves to allege any special damage having regard to the nature of the 
alleged slanders ; but the fact remains that it is still said that there is no special 
damage from the slanders. There is no allegation that there was any likelihood 
or intention that the slanders would be repeated. In my judgment, in the 
present form of the application it would not be proper to give leave to amend. 

Appeal allowed. Leave to appeal to the House of Lords refused. 

Solicitors : Zeffertt, Heard & Morley Lawson (for the first defendant); Allen & 
Overy (for the fourth defendant); Swmmer & Co. (for the plaintiff). 

[Reported by Puitiepa Price, Barrister-at-Law.] 
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Family Provision—“ Dependant ”—LIllegitimate infant son—Inheritance (Family 
Provision) Act, 1938 (1 & 2 Geo. 6 c. 45), s. 1 (1). 
Statute—Construction—‘‘ Dependant ”’ limited to legitimate dependant. 
An illegitimate infant son is not a “‘ dependant ” within the meaning of the 
Inheritance (Family Provision) Act, 1938, s. 1 (1), and has no claim under 
that Act as amended by the Intestates’ Estates Act, 1952, s. 7 ands. 8. 


[For the Inheritance (Family Provision) Act, 1938, as amended by the 
Intestates’ Estates Act, 1952, see 32 Hatspury’s Srarures (2nd Edn.) 139 
et seq.] 
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Adjourned Summons for a declaration that the plaintiff, an infant, was 
entitled to be considered a dependant pursuant to the provisions of s. 1 (1) (c) 
of the Inheritance (Family Provision) Act, 1938, as amended by the Intestates’ 
Estates Act, 1952, s. 7 ands. 8. 

The facts appear in full in the judgment. 


J. F. F. Platts-Mills for the plaintiff. 
G. B. H. Dillon for the defendants, the personal representatives of the deceased. 
Cur. adv. vult. 


Dec. 8. HARMAN, J., read the following judgment: Alfred Makein (or 
Makin), in the matter of whose estate this summons was issued, died, as an act 
of probate issuing on Jan. 29, 1954, out of the Principal Probate Registry shows, 
on June 12, 1953, intestate, leaving a lawful widow, the first defendant, to whom 
and to the second defendant (who is, I am told, his lawful son) a grant of adminis- 
tration was made on Jan. 21, 1954, the estate being sworn at some £16,000 net. 
On June 4, 1954, this originating summons was issued, entitled “In the matter 
of the intestate’s estate and the Inheritance (Family Provision) Act, 1938” 
the infant plaintiff applying by his next friend, who styled herself his mother 
Betty Leventhal (feme sole). According to the plaintiff’s birth certificate, he 
was born on Feb. 13, 1946, a son of the intestate and of the next friend: he is 
described in the originating summons as the natural son of the intestate, 

; On the first appointment before the master, it appears that the defendants put 
in issue the question of the plaintiff’s paternity and further took the point that 
even if the plaintiff proves to be that which he claims in the summons, viz., the 
natural son of the intestate, he is nevertheless not a dependant within the Act 
Accordingly, he was allowed to amend the summons by asking for a declaration 
that he is such a dependant, and this issue has been adjourned to me as a point of 
law without any Case Stated or evidence filed, apparently under R.S.C Ord 34 
r. 2, although no order seems to have been made under that rule. This seemed 
to me at one time an inconvenient way of dealing with the matter, but I 
prevailed on to do so and must make certain assumptions as though this ee 
proceeding in lieu of demurrer under Ord. 25, r. 2, which only applies to pie: : 
by writ. I assume, therefore, for the purposes of what follows, that the nae 
may be able to prove one or more of the following facts: (i) that he is ee 1 
son of the intestate; (ii) that he has been acknowledged as such in the tniecionte 
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ae 2 (2 taenseetmad on treated as one of the intestate’s family, using 

a | 3 assume also that the intestate left, besides his 
widow, a legitimate spinster daughter, undoubtedly a dependant within the 
meaning of the Act. 

The intestate died after the coming into force of the Intestates’ Estates Act 
1952, which considerably amended the Inheritance (Family Provision) Act, 
1938, and extended it to apply to cases of intestacy. It is, under the news. 1 (1), 
a condition precedent to the plaintiff’s claim that the law relating to intestates’ 
estates is not such as to make reasonable provision for his maintenance. In fact 
it is admitted that the law of intestacy makes no provision, for by the law of 
England a natural child cannot succeed on intestacy to any part of the estate of 
his father, although he may under the Legitimacy Act, 1926, s. 9, succeed to his 
mother’s property if she have no lawful issue. The law of intestate succession 
was considerably altered by the same Intestates’ Estates Act, 1952, which 
amended the Act of 1938, and the plaintiff’s claim has this startling feature, that 
although he may have no claim as being issue or a child of the intestate under Part 
I of the Act of 1952, yet he may have provision made for him by the court as an 
infant son of the intestate under Part II of the same statute. As the two parts 
spring from separate statutes, viz., the Administration of Estates Act, 1925, and 
the Inheritance (Family Provision) Act, 1938, it is not impossible to achieve this 
result, but it seems to me that to arrive at it some very cogent reasons must be 
adduced. 

The reason why the plaintiff cannot rank among the statutory next-of-kin of 
the intestate as one of his issue or children is because, in the eye of the law, these 
words, in the absence of some context, connote legitimate issue and legitimate 
children. Lorp Expon, L.C., said in Wilkinson v. Adam (1) (1 Ves. & B. at 
p. 462): 

“The rule cannot be stated too broadly, that the description ‘ child, 
son, issue ’, every word of that species, must be taken prima facie to mean 
legitimate child, son, or issue.” 


See also Hill v. Crook (2), where the headnote reads as follows (L.R. 6 H.L. 265): 


““ The word ‘ children ’ used in a will prima facie means legitimate children, 
and no other meaning can be given to it by any conjectural application of 
other words found in the will and supposed to show the testator’s intention; 
there must be clear evidence of that intention in the will itself to establish 
another application of the word. There may be a gift to living illegitimate 
children as a class, if the words used by the testator clearly show that such 
children were intended to be the objects of his bounty. But whether any 
such gift to future illegitimate children can take effect ? quaere ? If there 
is a gift to ‘ children ’ as a class, the law, if there is nothing in the will clearly 
to show a contrary intention, will apply the gift to legitimate children only.” 


In this case, in fact, illegitimate children were held on construction to be entitled 
to share, and Lorp Carrns at the beginning of his speech, after saying he had 
looked through a long line of cases on the subject of a will dealing with children 
who are said to be illegitimate, said this (ibid., at p. 282): 


“ T have referred to those cases not with the view of finding a will exactly 
parallel with the present, for that, indeed, would be a hopeless task, but for 
the purpose of extracting any principle which appeared to be the ratio 
decidendi of those various cases. And what appears to me to be the 
principle which may fairly be extracted from the cases upon this subject is this 
the term ‘ children ’ in a will prima facie means legitimate children, and if 
there is nothing more in the will, the circumstance that the person whose 
children are referred to has illegitimate children will not entitle those 
illegitimate children to take. But there are two classes of cases in which 
that prima facie interpretation is departed from. One class of cases 1s where 
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it is impossible from the circumstance of the parties that any legitimate A 


children could take under the bequest. A familiar example of that might 

be given in this way: Suppose there is a bequest : to the children of my 
daughter Jane ’, Jane being dead, and having left illegitimate children, but 
having left no legitimate children. There, inasmuch as the testator must 

be taken to have known the state of his family, and must be taken to have 
intended to benefit some children of his daughter Jane, and inasmuch as she B 
iad no children who could be benefited except illegitimate children, rather 

than that the bequest should fail altogether the courts will hold that those 
illegitimate children are intended, and they will take under the term 
‘children ’. Having referred to that class of cases, I may put them altogether 
aside; for your Lordships will observe that that class of cases can have: 

no bearing upon the present case, because here, as was truly said, there was C 
no reason why legitimate children might not take under the bequest in this 

will. The other class of cases is of this kind. Where there is upon the face 

of the will itself, and upon a just and proper construction and interpretation 

of the words used in it, an expression of the intention of the testator to use the 

term ‘children’ not merely according to its prima facie meaning of legiti- 

mate children, but according to a meaning which will apply to, and which D 
will include, illegitimate children. I might give again a familiar illustration 

of that class of cases by the supposition of a bequest upon which, I presume, 

there would be no argument. Suppose that a testator were to say in his will, 
‘being aware that my daughter, who is now married to her husband, had 
before her marriage children by the same person, who in law are illegitimate 
children, and it being my intention to provide for all the children of my E 
daughter, I give funds to trustees upon trust for her for life, and after 

her death to divide the funds among the children of my said daughter ’. 

I apprehend that no person reading a bequest of that kind could hesitate 

to say that the testator had shown upon the face of his will} by the words 
which he had used, his intention, in a way that could not be mistaken, to 

use the generic term ‘ children’ so as to include illegitimate children along F 
with legitimate children.” ; 


The same principle applies to statutes, as appears in the judgment of VAUGHAN 
Wiis, L.J., in Woolwich Union v. Fulham Union (3) where the headnote 
is ([1906] 2 K.B. 240): 


“ An illegitimate child can, under s. 34 of the Divided Parishes and Poor 
Law Amendment Act, 1876, before attaining the age of sixteen acquire a G 
settlement by residence in a parish with its mother for the period and under 
the circumstances mentioned in that section. The proviso to s. 1 of the 
Poor Removal Act, 1846, as amended by the Poor Removal Act, 1848 
does not apply to illegitimate children.” , 


VauGHAN WILLIAMs, L.J discussing the ar | 
OD i §e gument of counsel under th 
Removal Act, 1848, said (ibid., at p. 246): mca 


: “ That being so, he argued that the proviso to the section did not appl 

in the case of an illegitimate child. He relied for the purpose of that me i 
ment upon the technical rule of law that the word ‘child’ or ‘ children ; 
means a legitimate child or legitimate children, and that meaning must 
prima facie be given to the word whenever it occurs in a statute Tt isof I 
course true that that is only prima facie the meaning to be given to aoe word 

and that a wider meaning may, in the case of some statutes, be given to Z 

so as to include an illegitimate child or illegitimate eaten where chat 
mesning 18 more consonant with the object of the statute ”. 


Of course, this strict meaning of the words 

( : may be enlarged and it is, I thi 
anes to trace, over the last century and a half, some relaxation in the Cae 
of proof required. Lorp Expon, L.C., said (in Wilkinson v. Adam (1)1Ves&B 


a 
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at p. 462) that illegitimate children could only share where it appeared by 
“necessary implication ”’ that the testator intended that they should do so, but at 
any rate since Hill v. Crook (2) the question is one of construction. Again, 
gifts to illegitimate future-born children were at one time considered void as being 
contrary to good morals and public policy, but that view does not in all its 
strictness obtain today. In cases on the construction of wills, the word 
“ children ” has often been held to have the extended meaning of descendants, 
but the courts have declined to admit that this latitude should be introduced 
into the construction of statutes. In Maund v. Mason (4) the court declined to 
extend the meaning of “children ”’ in the statute of 43 Eliz. 1 c. 2, s. 7, to 
grandchildren: see the observations of BLacksurn, J., in the report of that 
case (43 L.J.M.C. at p. 64). A like result was reached in Coleman v. Birmingham 
Overseers (5), a case.concerned with the Married Women’s Property Act, 1870. 

Notwithstanding this, it was urged on me that the law takes a broader view 
in these days and that in a modern statute, at any rate, some very slight indica- 
tion will be enough to induce the court to include illegitimate together with 
legitimate, apparently in order that the former may compete with the latter for 
a share in the father’s bounty. The case was put quite broadly, viz., that any 
infant son or spinster. daughter who could prove himself or herself to be the 
natural offspring of the deceased man might claim to share in his estate as a 
dependant, whether acknowledged as his by him or no and whether or no brought 
up as a member of his family. On this view, it seems to me that a person who was 
by repute, although not in law, the widow of the deceased might, by parity of 
reasoning, have a claim under the Act, and that even though there were a lawful 
widow. I may say at once that it seems to me that these claims are altogether 
too widely stated, but this does not dispose of a claim in favour of a narrower 
class, viz., a son or daughter of the deceased acknowledged as such or brought up 
together with or in the place of legitimate offspring. Can persons have a claim 
under an Act whose short title is the Inheritance (Family Provision) Act, who 
can show that they have been brought up as members of the family or are by 
repute sons or daughters of the deceased ? 

Now, the word “family” has had many meanings attributed to it in law. 
This is illustrated by Humble v. Bowman (6), where a power to appoint among the 
family was held to extend to illegitimate offspring. The headnote was this 
(47 L.J.Ch. 62): 


“‘ Devise and bequest to testator’s widow for the term of her natural life, 
‘and to be distributed to the testator’s family at her decease as she might 
think proper’: Held, that the power of distribution was not testamentary 
only, but was exercisable by deed, and that, under the word * family ’, 
an illegitimate child whom the testator had treated and recognised as a 
child was included as an object of the power.” 

The learned judge, Str Cuaries Hatt, V.-C., said (ibid., at p. 65): 

“No doubt illegitimate children are not included under a gift to children, 
but I look upon the dictum of Jamzs, L.J., in Lamb v. Eames (7) (though not 
necessary for the decision in that case) as an authority that, under the 
description ‘family’ in a power of appointment, a natural child may be 
included. Although the word ‘ family ’ may ordinarily mean children and 
nothing else, it is, I think, not unreasonable that a natural child who has been 
treated and recognised as a child by the parent should be so included.” 


Similarly, one may look at cases under the Rent Restrictions Acts: see, €.g., 
Brock v. Wollams (8), where Dennin@, L.J., said ([1949] 1 All E.R. at p. 718): 
“members of the tenant’s family ’, within [the Increase of Rent and 


Mortgage Interest (Restrictions) Act, 1920, s. 12 (1) (g)] include . . . step- 
children, illegitimate children, and adopted children, whether adopted in 


due form of law or not.” 
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Sir GrorcE JEsset, M.R., in Pigg v. Clarke (9) said (3 Ch.D. at p. 674): 
In one sense it means the 


“The word ‘ family ’ has various meanings. Ly anitthee 


whole household, including servants, and, perhaps, lodgers. 
sense it means everybody descended from a common stock, that is to say, 
all blood relations; and it may, perhaps, include the husbands and be 
of such persons. In the sense I have just mentioned, the family o : i 
iucludes A. himself; A. must be a member of his own family. In a thir 
sense, the word includes children only; thus when a man speaks of his 
wife and family, he means his wife and children. Now, every word which 
has more than one meaning has a primary meaning; and if it has a primary 
meaning, you want a context to find another. What, then, is the pee ie 
meaning of ‘family’? It is ‘children’ ; that is clear upon the authorities 
which have been cited; and, independently of them, I should have come to 
the same conclusion.” 


If, then, “‘ family ” prima facie means “ children ’’, and “ children ”’ prima facie 
means legitimate children, ‘‘ family ”? means legitimate family unless the context 
indicates the contrary. 

In Re Joslin (10), an application was made under the Act of 1938 by a widow 
in a case where her husband had provided by his will not for her but for his 
mistress and his two children by her; and FARWELL, J., said this ({1941] 1 All 
E.R. at p. 304): 


*“In the circumstances, the testator was in a dilemma. No doubt he 
owed a duty to his wife, who had lived with him for many years, and who 
had had a child by him, and who had apparently assisted him with money 
from time to time, and it may be that he treated his wife badly when he left 
her and went to another woman. On the other hand, he was under a moral, 
if not a legal, obligation to make provision for his two children—who were 
none the less his children because they were born out of wedlock—and for 
the woman who had borne those two children . . . In cases under this 
Act, the testator has to reckon with moral as well as legal obligations, and, 
in a case of this sort, the testator is not only entitled, but is bound, to 
consider how far he is under a duty—again a moral duty—to make provision 
for the children whom he has brought into this world and for the woman 
who has borne those children. On the other hand, he has to take into 
consideration the duty which he owes to the woman who was his wife at his 
death, and who has been through many vicissitudes with him, and who has 

. assisted him all she could for many years . .. I do not think that 
it is an easy dilemma for a man to have to face...” 


The learned judge assumed there that “ children ” in the Act meant legitimate 
children: he added that under the Act regard might be had to the moral claims 


of the illegitimate. The point was not raised, but no one doubted that illegitimate H 


children had no direct claim under the Act. 

A number of statutes were cited to me as showing that the word “ children ” 
can include illegitimate children, and this is, of course, true, as VAUGHAN 
Witurams, L.J., said in Woolwich Union v. Fulham Union (3) in the passage 
already cited ([1906] 2 K.B. at p. 246), where that is more consonant with the 
object of the statute. In Lord Campbell’s Act, 1846, which is entitled “ An Act 
for compensating the families of persons killed by accident ”’, the word “ child ” 
in 8. 2 did not include an illegitimate child. That word was defined by s. 5 as 
including son and daughter and grandson and grand-daughter and any step-son 
or step-daughter. It required an amending statute, the Law Reform (Miscel- 
laneous Provisions) Act, 1934, s. 2, to enlarge the word “ child ” to include 
illegitimate child. The question as to the meaning of the word “ children ” 
in the Poor Removal Acts, 1846 and 1848, seems to have caused a good deal 
of difficulty among judges: see Braintree Union v. Rochford Union (11). The 


A 
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Act of 1846, ins. 3, uses the words “ children whether legitimate or illegitimate ” 
and DaRLING, J., considered that a reason for holding that the word ‘“ children ” 
included illegitimate children. This reasoning does not commend itself to me 
The House of Lords seems to have concluded in West Ham Union v. St. Si iathew, 
Bethnal Green (Churchwardens) (12) that in these Acts the word had its ides 
meaning and this was no doubt because that was more consonant with the 
object of the statutes. In the Workmen’s Compensation Act, 1925, s. 4 deals 
with dependants, and these are by definition to include illegitimate children : 
see also s. 8 and Pritchard v. Bettisfield Colliery, Ltd. (13). This is a good Sans 
to show that special words are needed to give the extended meaning. With the 
Legitimacy Act, 1926, I have already dealt. It throws no light on this point. 

The Industrial Assurance Act, 1923, provides by s. 3 for the issue of industrial 
insurance policies for the funeral expenses of, among others, a child. This word 
was held by MacKinnon, J., in M orris v. Britannic Assurance Co., Ltd. (14) to 
include illegitimate children. He said ([1931] 2 K.B. at p. 130): 


“The determination of this question depends upon the answer to another 
question, which is this: Does the word ‘ child ’ in s. 8 (1) (b) of the Friendly 
Societies Act, 1896, and the word ‘ child’ in the Act of 1923, s. 3, mean a 
child born in wedlock, or does it also include a child that is illegitimate ? 
If it does include a child that is illegitimate then these policies are all of them 
legal. If it does not, then, subject to any question that arises on the other 
branch of the case at common law as to the insurable interest of parents in 
the funeral expenses of an illegitimate child, they would be illegal. Prima 
facie I agree that when in legal documents the word ‘ child ’ is used it means 
a legitimate child, but no doubt a consideration of the context may require 
one to give it a wider meaning so as to include both legitimate and illegiti- 
mate children. The proposition to which I referred just now as to the legal 
construction of the word ‘ child ’ is laid down sufficiently and succinctly by 
VAUGHAN WILLIAMS, L.J., in a case of a different nature: Woolwich Union 
v. Fulham Union (3) . . . In this case, as appears from s. 36 (1) of the Act 
of 1909, the object of these statutes is to provide for the funeral expenses to 
which parents and others are put on the death of children and other 
relatives. It seems to me that the incidence of those expenses cannot 
depend upon whether before the birth of the particular child the mother did 
or did not go through a ceremony in a church or registry office. The nature 
of the duty or obligation as to which she is desirous of insuring is precisely 
the same whether the child happens to be legitimate or illegitimate. Having 
therefore regard to the purpose of the legislation I think the context in these 
sections does require the word ‘ child ’ to have the wider meaning, as being 
more consonant with the object of the statute, and includes an illegitimate 
child as well as a legitimate child, and that therefore these policies were 
legal.” 

Thus the object of the statute required the broader meaning which was 
accordingly given to the word. This seems to be the high-water mark for an 
interpretation of this kind. 

If, then, I am to give the broader meaning to the words ‘“‘ son” and ‘‘ daughter ”’ 
in this Act, it must be because that extended meaning is more consonant with the 
object of the statute. This was the first statutory interference in England with 
the freedom of testamentary disposition. Before 1938 a man might by his will 
disinherit his whole family, whatever sense be given to that word. At first sight, 
it seems to me that an Act intended to cut down this freedom should not have a 
meaning given to the class of persons who may take advantage of it more 
extensive than its plain meaning warrants, because every person included among 
the dependants is a person having a right to question the testator’s freedom to 
dispose of his own. Is there, then, any compelling reason for extending the class 
of dependants ? It is said that there is, because a man has a moral obligation 
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towards those he has brought into the world who, as FARWELL, J., said in 
Re Joslin (10), are none the less his children for having been born on the wrong 
side of the blanket. On the other hand, while a man is free to honour his moral 
obligations, it may be said the law is going quite far enough in compelling him to 
honour his legal obligations, i.e., obligations towards those to whom he is legally 
bound, and that to extend the obligation is no part of the duty of society or the 
policy of the law. Re Harrington (15) shows that a putative father’s liability 
ends with his death. It was pointed out to me that legislation on these lines in 
English-speaking countries originated in New Zealand: see Bosch v. Perpetual 
Trustee Co., Ltd. (16) for a general description. My attention was drawn to the 
New Zealand statute of 1908, entitled the Family Protection Act, by s. 2 of 
which ‘family ” is defined as including wife and children, and under s. 33 
children are the objects of the protection. It appears that it has never been 
suggested that ‘‘ children ” in this Act meant anything but legitimate children; 
and I was referred to E. v. E. (17), where it was assumed that an illegitimate child 
had no claim but a moral one: see the judgment of Srout, C.J. (34 N.Z.L.R. 
at pp. 794, 801, 804). This case was followed in Pulleng v. Public Trustee (18). 
Similar legislation has been passed in New South Wales: see Re Pritchard (19) 
where it was assumed that legitimacy was necessary in order to have a claim as a 
child under the New South Wales Act called the Testators’ Family Maintenance 
Act, 1916. It is true apparently that the point has not been argued in either 
jurisdiction. Counsel for the plaintiff asked me to hold that the word “‘ son ”’ 
was a broader word than the word “ child ’’, but this I reject altogether. In my 
judgment, a son means merely a male child. ; 

Is it, then, more consonant with the object of the statute to give the words 
“son ”’ or “ child ” an extended meaning ? In my judgment, it is not. I cannot 
think that the legislature contemplated applications by illegitimate offspring 
competing with the claims, whether under a will, an intestacy or under the Act, 
of the legitimate dependants. The task of the courts in those circumstances 
would be not only odious but impossible to carry out, for who could know what 
other dependants might enter the lists to make further claims to a share ? It 
would indeed be visiting the sins of the fathers on the children. On the whole, 
then, I come to the conclusion that there is no reason for extending the words 
“son ” or “ daughter ” in this Act beyond their ordinary legal meaning. On the 
contrary, in my judgment, there is good reason against it, and I decline to hold 
that an illegitimate son, whether brought up as a member of the family or no, 
has a claim under the statute of 1938, as amended by the Act of 1952. 

-: Summons dismissed. 

Solicitors: Harold Miller & Co. (for the plaintiff); Carpenter, Wilson & Smith 
(for the defendants). 


[Reported by PHtLIPpPA PRICE, Barrister-at-Law.] 
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LEA v. MOORE. 


[Court or AppEaL (Sir Raymond Evershed, M.R., Birkett and Romer, L.JJ.), 
December 13, 1954.] 


County Court—Jurisdiction—Question of title to hereditament—Co-lessees— 
Rent over £100—Action for contribution to rent paid—Denial by defendant 
that land vested in him—Whether pleadings constitute memorandum con- 
ferring jurisdiction—County Courts Act, 1934 (24 & 25 Geo. 5 c. 53) 
= au (1) (6), ¢. 43, 2. 51. 

The plaintiff commenced proceedings against the defendant in the county 
court for the recovery of £75. He alleged that by an assignment of a lease 
the plaintiff, the defendant and a third person became the joint lessees of 
a property let to them at a rent of £300, that he, the plaintiff, paid the rent 
due and that the defendant was bound to indemnify him in respect of part 
of the rent so paid. The defendant’s defence was non est factum and, 
alternatively, fraud, and he counterclaimed for damages for fraudulent 
misrepresentation. The defendant challenged the jurisdiction of the 
county court on the ground that title to land was in question. In reply to 
this the plaintiff contended, among other contentions, that the pleadings 
signed by the parties amounted to a memorandum conferring jurisdiction 
on the county court under s. 43 of the County Courts Act, 1934. 

Held: (i) the title to the land in respect of which the rent was paid was 
clearly in question, because the liability with which the defendant was 
charged depended on the alleged circumstance that he was the proprietor 
of a particular landed interest and, therefore, the county court had no 
jurisdiction to entertain the action by virtue of the provisions of s. 40 (1) 
and s. 51 of the County Courts Act, 1934. 

R. v. Harden (1853) (2 E. & B. 188) applied. 

(ii) the pleadings did not amount to a memorandum within the meaning 
of s. 43 of the County Courts Act, 1934, and did not confer jurisdiction on 
the county court. 

Appeal allowed. 


’ 


[ As to the Exclusion of County Court Jurisdiction where recovery of Land 
or Title in question, see 9 Hatsspury’s Laws (3rd Edn.) 148, para. 292; and 
for cases on the subject, see 13 Dicrst 478-480, 258-300. 

For the County Courts Act, 1934, ss. 40 (1), 43, 48 (1), 51, see 5 HaLsBURY’S 
Sratutes (2nd Edn.) 35, 38, 44, 46.] 


Case referred to: 
(1) &. v. Harden, (1853), 2 E. & B. 188; 22 L.J.Q.B. 299; 21 L.T.O.8. 102; 
17 J.P. 614; 118 E.R. 739; 13 Digest 478, 281. 


Appeal. 

The defendant appealed against an order of His Honour JupGE FORBES, | 
sitting at Birmingham County Court, dated July 13, 1954. 

The facts appear in the judgment of Str RayMonp EversHED, M.R. 


The defendant appeared in person. 
J. M. Milne for the plaintiff. 


SIR RAYMOND EVERSHED, M.R.: The plaintiff sought to recover a 
sum of £75 on the basis that the defendant was with him, the plaintiff, a co- 
assignee of a lease for a term of years, and under the terms of the assignment 
each of the assignees covenanted with the lessor to pay the rent charged, namely, 
£300 a year. The particulars of claim, in their first paragraph, made the 
essential allegation that the plaintiff, together with the defendant and another, 
Winders, entered into a deed of assignment of a lease of premises known as 
Wick House. They then stated that, as the result of certain proceedings, the 
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e lessor, and he claimed to recover the A 


nti tai n of money to th 
plait paid 6 oe ae i ng his, the defendant’s, share of or 


sum of £75 plus a small sum of costs as bei 
contribution to what the plaintiff had been made to pay. The defendant, who 


appeared in person in the county court, put in a printed document a ee 
struck out the part which was related to admissions, and amplifiec ep 
devoted to the denials thus: | B 
‘“T dispute the plaintiff's claim because (1) I never signed a deed of 
assignment of a lease; (ii) if I did it was because of fraudulent misrepresenta- 
tion on the part of the plaintiff; (iii) if I did the lease 1s no longer binding on 


, 


me. 
He then counterclaimed for damages for fraudulent misrepresentation. The 
substance of the defendant’s case was that what he had been asked to do, and Cc 
what he thought he had done, was to sign a mere guarantee. The transaction, 
like the case which has arisen from it, was unusual. The premises in question 
were being used at the time, I gather, as a school, of. which the defendant was 
head master. The plaintiff was chairman of a committee of parents who were 
responsible for the conduct of the school, and at the time of the alleged assign- 
ment the proposal was that there should be incorporated a limited company to fy 
take over the school. As not infrequently happens, the landlord was unwilling 
that the lease should be assigned to a limited company which might be quite 
unable to pay the rent; and the form the transaction took was an assignment by 
the then lessee to the chairman of the parents’ committee (the plaintiff), the 
second individual, Winders, mentioned in the claim, and the head master (the 
defendant). I gather that at a later stage the company was formed, but it does E 
not appear to have much prospered. The present state of affairs, we are told, 
is that the premises are vacant. 

The judge applied himself most fully and thoroughly to the issue of fact 
raised before him. The question was that the defendant said: ‘‘ I was asked 
merely to sign a guarantee; if I did sign the document *—and eventually he 
admitted that he did sign a document, this or another entirely the same— F 
‘I signed it in ignorance of its true nature, having been misled into supposing 
that it was a mere guarantee.”’ Judging from the judge’s notes, there was 
obviously something to be said for that point of view. But the judge, on that 
question of fact, decided against the defendant, and it is right that I should say 
so, because the charge of fraudulent misrepresentation was a very grave charge. 
The judge, having heard the witnesses, acquitted the plaintiff of that serious G 
charge. The defendant, however, undoubtedly took another point. He said: 
“You, the county court, have no jurisdiction whatever to go into this matter, 
for this is a case in which the title to land is in question, and the value of land is 
above the limit which alone is within the competence of the county court to 
debate upon.” That argument rests on certain sections of the County Courts 
Act, 1934. Section 40 (1) of the Act, as amended by the Administration of 
Justice (Miscellaneous Provisions) Act, 1938, s. 19 (1) and Sch. 2, provides: a 


“A county court shall have jurisdiction to hear and determine any 
action founded on contract or on tort where the debt, demand or damage 
claimed is not more than £200, whether on balance of account or otherwise: 
Provided that a county court shall not, except as in this Act provided, have 
jurisdiction to hear and determine . . . (b) any action in which the title I 
to any hereditament or to any toll, fair, market or franchise is in question.” 


= : : : 
Che exceptions referred to are to be found in certain other sections. I turn 
first to s. 43: 


“ If, with respect to any action assigned for the time being to the [Queen’s] 
Bench Division of the High Court, the parties to the action agree, by a 
memorandum signed by them or by their respective solicitors, that a county 
court specified in the memorandum shall have jurisdiction in the action, 
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that court shall have jurisdiction to hear and determine the action 
accordingly.” 


It will be convenient if I deal at this stage with one point raised by counsel 
for the plaintiff. He said that, in effect, by the form of the pleadings including 
the counterclaim, the defendant had, together with the plaintiff, signed “a 
memorandum *’ so as to confer jurisdiction on the county court. I am unable 
to accept that submission. In my judgment, s. 43 applies only in the case of an 
action which in fact has been instituted and has been “ assigned ”’ to (that is, is 
proceeding in) the Queen’s Bench Division of the High Court; and it only relates 
to those cases where the parties to that existing action sign a memorandum of 
the kind indicated. I am quite clear that not only was there no action of the 
relevant kind on foot, but that no memorandum, as contemplated by that section, 
was ever signed. 

I note next in s. 48 (1): 


“A county court shall have jurisdiction to hear and determine any action 
for the recovery of land where neither the value of the land in question nor 
the rent payable in respect thereof exceeds the sum of £100 by the year.” 


Finally, in s. 51 it is provided that: 


“A county court shall have jurisdiction to hear and determine any action 
in which the title to any hereditament comes in question, being an action 
which would otherwise be within the jurisdiction of the court—(a) .. . if 
neither the value nor the rent of the hereditament in respect of which the 
easement or licence is claimed, or on, through, over or under which the 
easement or licence is claimed, exceeds the sum of £100 by the year.” 


The question then is, having regard to the nature of these proceedings, is the 
title to a hereditament in question ? It is not in dispute that the leasehold 
term, the outstanding part of the fourteen years’ term, comprehended in the 
original lease of Apr. 9, 1947, is a hereditament within the meaning of the relevant 
sections. For that proposition some authorities are quoted in 9 HaLsBuRY’s 
Laws (3rd Edn.) pp. 148, 149, and counsel for the plaintiff did not suggest the con- 
trary. It is true that the present is not at first sight the kind of case which one 
would describe as being litigation about the title to land. On the other hand, I 
have come to the clear conclusion, with all respect to the learned county court 
judge, that since the whole of the plaintiff’s claim depended on the essential 
assertion that the defendant, together with the plaintiff and one other, had 
vested in them a particular term of years, and since the first lme of defence put 
in by the defendant was that he was not such an assignee of the term of years, 
it seems to me inevitable that the title to this land is in question. I note that 
s. 48 (1) and s. 51, which I have read, point to the distinction between cases 
relating to the recovery of land and cases where the title to the land is in question. 
The short note in 13 ENGLISH AND Empire Dicsst (p. 478) of R. v. Harden (1), 
seems clearly to support the view that the title to land will properly be said to be 
in question when the liability with which the defendant is charged depends on 
the alleged circumstance that he is the proprietor of a particular landed interest. 
I, therefore, have come to the conclusion that this appeal must succeed. 

- The learned county court judge dealt at length with the point of non est 
factum and also of fraudulent misrepresentation, and decided adversely to the 
defendant. If that decision was right, then, of course, the title no longer was in 
question; but it is, I think, clear that if, on the face of the proceedings, the title 
was in question, then the judge could not go into the matter at all, even to the 
extent of determining the matter of fact, which was essentially involved in the 
question of the title to the land. I have already said, and my brethren have said 
also, that the result may be something of a Pyrrhic victory for the defendant. 
That is a matter which is not for us to animadvert on—save, perhaps, that I may 
be allowed to repeat my hope that in this very unfortunate state of affairs the 
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persons who now appear to be, on the face of the document at any rate, liable for 
a substantial sum of rent for a substantial number of years might, without 
prejudice to whatever their rights one against the other might be, profitably take 
whatever steps they can to put an end at the earliest possible moment to this 
recurring risk. Subject, however, to that possibly irrelevant observation, I 
conclude that the appeal must be allowed. 


BIRKETT, L.J. : I am of the same opinion, and on the only point which 
this court has to determine I agree with the judgment which has just been 
delivered, and I desire to add nothing. I would like to supplement what Sim 
RaymMonp Eversuep, M.R. called the irrelevant matter at the end of the 
judgment. I think the defendant would be wise and prudent if he considered 
very carefully what Sr RayMonp EversHED, M.R. has said, that when the 
present case is over his troubles are by no means over, and a wide and prudent 
man would take that advice and see how this unfortunate and unhappy situation 
could be brought to a conclusion. 


ROMER, L.J.: I agree fully with both the judgments which have just 
been delivered, and on the legal question which has been argued I merely desire 
to say that it appears to me that the view is inescapable that the present case 
raises a question of the title to a hereditament, because it depends on whether 
or not the defendant is an assignee of these premises, Wick House. If he is an 
assignee of the premises, then the legal interest in the premises for the term 
granted by the original lease of Apr. 9, 1947, became vested by the assignment 
jointly in the plaintiff and the defendant and Mr. Winders. If that assignment 
is not binding on the defendant, as he says it is not, then the legal interest in that 
term of years is either vested now in the plaintiff and Mr. Winders, or, if they 
could escape from the liability under the assignment on the ground that it was 
intended to be a joint assignment, and that if it is not binding on the defendant, 
then it is not binding on them either, then, presumably, the legal interest in the 
term of years remains vested in the assignor. Accordingly, the whole question 
concerns the legal interest in the premises, which is essentially a question of title 
and therefore within s. 40 (1) and s. 51 of the Act. I agree, therefore, that the 
appeal must succeed. 

Appeal allowed. 

Solicitors: Hale, Ringrose & Morrow, agents for Glaisyer, Porter & Mason, 
Birmingham (for the plaintiff). 

[Reported by F. Gutrman, Esea., Barrister-at-Law.] 
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R. v. MINISTER OF HOUSING AND LOCAL GOVERNMENT. 
Ex parte FINCHLEY CORPORATION. 


{[QuEEN’s Bencu Drviston (Lord Goddard, C.J., Cassels and Devlin, JJ ) 
December 14, 15, 1954.] 


Highway—Private street works—Apportionment of cost—Minister of H ousing 
and Local Government's powers on memorial addressed by person aggrieved 
—Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 268. 

The applicants carried out certain private street works under the Public 
Health Act, 1875, to a road adjoining vacant land belonging to the London 
Transport Executive, and demanded payment from them of a proportion 
of the expenses incurred. The London Transport Executive, being aggrieved 
by this decision, addressed a memorial under s. 268 of the Act to the 
Minister of Housing and Local Government, who allowed their appeal and 
ordered that no amount was payable by them. On a motion by the appli- 
eants for an order of certiorari to quash the Minister’s decision, 

Held: the Minister, on a memorial being addressed to him under s. 268 
of the Public Health Act, 1875, had the widest possible powers to decide 
what was equitable under the section and there was nothing in the section 
which limited his powers; accordingly, the Minister’s decision was within 
the powers given him by the section. 

R. v. Local Government Board (1882) (10 Q.B.D. 309) applied. 


[ Editorial Note. The Public Health Act, 1875, s. 268 (19 HALSBURY’S 
Statutes (2nd Edn.) 96) was repealed by the Public Health Act, 1936, s. 346 
and Sch. 3, Pt. I, except in so far as s. 268 is material for the purposes of 
any of the unrepealed provisions of the Act of 1875, or of any Act directed to be 
construed with it. 

As to Appeal by a Frontager to the Minister of Health in respect of a decision 
as to Recovery of Expenses for Private Street Works, see 16 Hatspury’s Laws 
(2nd Edn.) 451, para. 655; and for cases on the subject, see 26 Dicrst 538, 
2369-2375.] 

Cases referred to: . 
(1) R. v. Local Government Board, (1882), 10 Q.B.D. 309; 52 L.J.M.C. 4; 
48 L.T. 173; 47 J.P. 228; 26 Digest 532, 2318. 
(2) Great Eastern Ry. Co. v. Hackney Board of Works, (1883), 8 App. Cas. 687; 
52 L.J.M.C. 105; 49 L.T. 509; 48 J.P. 52; 26 Digest 494, 2032. 


Motion for certiorari. 

On May 18, 1950, notices were served by the applicants on the London Trans- 
port Executive under the Public Health Act, 1875, requiring them within three 
months from that date to sewer, level, pave, metal, flag, channel and make good 
such parts of Heatherton Terrace, Squires Lane, N.3, in the borough of Finchley, 
as fronted, adjoined or abutted on land owned by the London Transport Execu- 
tive. Heatherton Terrace was a road crossing by means of a bridge a railway 
line operated by the London Transport Executive. The work referred to in the 
notices not having been carried out within the time limited, was carried out by 
the applicants. On Feb. 21, 1952, the applicants’ surveyor, having settled the 
proportionate amount incurred by the applicants in carrying out the work 
payable by the London Transport Executive as £86 12s. and £906 10s. 7d., gave 
notices of such apportionments to the London Transport Executive, and on 
May 22, 1952, the borough treasurer of the applicants served notices on them 
demanding payment of these sums. On June 10, 1952, the London Transport 
Executive appealed under the Public Health Act, 1875, s. 268, to the Minister 
of Housing and Local Government (the successor of the Local Government 
Board) by way of a memorial stating that they were aggrieved by the applicants 
decision to demand from them the sums concerned on the grounds that the land 
concerned was vacant land, being merely an embankment supporting an approach 
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road to a bridge, could not be utilised for any other purpose, had no commercial 
purpose and could not be let at a rackrent. Further, the applicants ought not 
in equity to have demanded any proportion of the expenses of making up the 
road from them and, even if a proportion was payable by them, they had been 
charged with an undue amount. On Mar. 10, 1954, the Minister ordered that 
the London Transport Executive’s appeal be allowed and that no amount be 
payable by them in respect of the land concerned. The applicants now moved 
for an order of certiorari to quash this decision. 


G. D. Squibb for the applicants. 
CO. R. N. Winn for the Minister of Housing and Local Government. 


H. A. P. Fisher for the London Transport Executive. 


LORD GODDARD, C.J., stated the facts and continued: Section 268 of 
the Public Health Act, 1875, says: 


‘‘ Where any person deems himself aggrieved by the decision of the local 
authority in any case in which the local authority are empowered to recover 
in a summary manner any expenses incurred by them, or to declare such 
expenses to be private improvement expenses, he may, within twenty-one 
days after notice of such decision, address a memorial to the Local Govern- 
ment Board, stating the grounds of his complaint, and shall deliver a copy 
thereof to the local authority; the Local Government Board may make 
such order in the matter as to the said board may seem equitable, and the 
order so made shall be binding and conclusive on all parties . . .” . 


It was under that section that a memorial was presented. The London Transport 
Executive said they were aggrieved because they were called on to pay £900 and 
they were not liable in their opinion to pay £900 or, at any rate, it was not right 
that they should be called on to pay £900. I cannot imagine any ground on 
which a man is more likely to be aggrieved than if he is asked to pay money for 
which he does not consider that he is liable. 

I cannot find in this section any restriction or limitation on the right of appeal, 
or anything which indicates when an appeal is made by a person who is asked to 
pay this money and says he does not want to, that does not enable the Minister 
to go in the widest way into everything put before him and come to a decision. 
Counsel for the applicants has maintained that the only question in the case is 
whether the London Transport Executive are to be considered as owners. He 
says that the question of whether they are or are not is a question of law which 
the Minister cannot decide because, apparently, he says that the local authority 
has no power to decide it and this appeal is only given against a decision of the 
local authority. That seems to me to be very subtle reasoning and I confess 
that I cannot follow it. It seems to me that the widest power is given to the 
Local Government Board (now represented by the Ministry of Housing and Local 
Government) to decide and say what is equitable, which I think means fair and 
reasonable. When the section was first read I confess that my mind went that. 
way at once. Naturally enough, when I heard counsel’s argument my mind 
fluctuated because his arguments are always so convincing and compelling, but 
when I read two or three passages from the judgment in R. v. Local Gavernaenant 
Board (1) I came to the conclusion that my first impressions were right or, at any 
rate, had been so held to be by the Court of Appeal and their decision is bien 
onus. There are two passages in the judgment of Brerr, L.J., which seem 


me to be very important. He said in R. v. Local G 
Q.B.D. at p. 324): cat Government Board (1) (10 


x: It is assumed on the part of these appellants that the only question 
which the Local Government Board can inquire into, is whether the local 
board equitably ought to have made the owner pay the sum which has been 
apportioned against him, or whether they ought to make the whole expenses 
private improvement expenses. Now what are the words which would 
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oblige us to come to that narrow conclusion ? It would be most narrow if 
after what I have said, there could be no appeal to the Local Government 
Board upon the question whether the works which are ordered to be done, 
ought as against an individual to have been ordered.”’ 


That seems to me to be clear enough. He said later on in his judgment where 
he was dealing with the question whether the Minister, or the Local Government 
Board, as it then was, could deal with a matter which had not been specifically 
set up in the memorial (ibid., at p. 326): ¢ 


‘IT should have been very sorry to say because he has not mentioned that 
ground or any other ground of complaint in the memorial, that therefore 
the Local Government Board, if they think it right or equitable, should not 
inquire into it, because he had not complained of it. I think they ought to 
have the largest powers and the largest discretion to inquire into everything, 
to examine every fact which may lead them to a fair conclusion as between 
the local authority and the individual who has presented the memorial.”’ 


Those seem to me to be extremely wise words and to be saying that, in the 
opinion of the Court of Appeal in that case in 1882, the Minister, on a memorial 
being presented to him under s. 268, has the widest possible powers. I can find 
no words in the section which limit his powers or say what he may inquire into 
and allow or disallow the appeal on this, that or the other ground. It seems to 
me that he is given a perfectly wide and general power if a person comes and 
says: ‘‘ Here are these private street works; I have been asked to pay a sum of 
money and I say it is not right, fair or equitable that I should have to pay ” and 
the Minister is given power to decide that point. 

We are told, though I am not basing my decision on this ground, that, ever 
since R. v. Local Government Board (1), the Minister has regarded it as a most 
useful decision as to the powers given to him by the section because it enables 
him to decide many small cases—and when I say “ small cases ” I mean cases of 
small property owners who, instead of having to go through petty sessions and 
then be taken to quarter sessions and then very likely to this court by means of 
Case Stated, can put their case before the Minister and he can be asked by the 
person aggrieved to intervene and say whether he is to pay or not. If the 
Minister says that he is to pay, the person complaining has lost any other right 
of appeal and he will have to pay. If, on the other hand, the Minister says that 
he is not to pay, the local authority cannot enforce the order against him. 

There is only one other matter which I think it is necessary to mention. The 
Minister, in deciding in favour of the London Transport Executive, applied 
Great Eastern Ry. Co. v. Hackney Board of Works (2). I do not think the facts 
are quite on all fours, but the decision of the court in that case was that where 
one had property considered extra commercium, that is to say of no possible 
commercial value, it is not equitable or fair that this class of charge should be 
made on it. The land here no doubt is rather different from what it was in the. 
Great Eastern Ry. Co.’s case (2), but in both cases it is a case of something which 
the railway company are bound to maintain. The Minister applied the principle 
which was laid down there because it seemed to him that this embankment was 
really extra commercium. In fact, the only purpose for which it is suggested it 
could be used is that it might be used as an advertising station. That was 
suggested in the Great Eastern Ry. Co.’s case (2), but here is a site which has been 
in existence since the 1860’s in a growing neighbourhood which so far no one has 
thought to be a suitable place for advertising or anything else. So I should think 
that the Minister was well justified in coming to the conclusion that there was 
really no value to be attached to this land at all. 

It is enough to say that, in my opinion, the matter appears to fall exactly 
within s. 268 as a fit subject for appeal, and as I can find no limitation on the 
Minister’s powers, and as I think that R. v. Local Government Board (1) says that 


72 ALL ENGLAND LAW REPORTS 1955 


wers, it follows that this application fails 
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the Minister has the widest possible po 
and must be dismissed with costs. 


CASSELS, J. : I agree that this motion fails and I would like to add one 
or two observations. The applicants come before this court and ask for relief 
on the ground that the decision of the Minister was not within his powers under 
s. 268 of the Public Health Act, 1875, and, further, that the decision was bad in 
law. The question of the jurisdiction of the Minister was raised at first, but 
disappeared from the argument, and everything seems now to turn on s. 268 of 
the Public Health Act, 1875. I think it is important that that section should be 
read, at any rate the first paragraph: 


‘Where any person deems himself aggrieved by the decision of the local 
authority in any case in which the local authority are empowered to recover 
in a summary manner any expenses incurred by them, or to declare such 
expenses to be private improvement expenses, he [that is the person 
aggrieved] may, within twenty-one days after notice of such decision, address 
a memorial to the Local Government Board, stating the grounds of his 
complaint, and shall deliver a copy thereof to the local authority; the 
Local Government Board may make such order in the matter as to the said 
board may seem equitable, and the order so made shall be binding and 
conclusive on all parties.” 


How useful those last words have turned out to be is indicated, I suppose, by the 
number of cases that have reached these courts on the discussion of the meaning 
of that section and by the fact that counsel for the applicants is paying his first 
visit to this court and, doubtless, is on his way to other courts. 

The position seems to me to be perfectly clear. The procedure as there devised 
is for the purposes of making a consideration by the Local Government Board 
(as it then was) easy to hold. The matter goes before the Minister by presenta- 
tion of a memorial, not an appeal, on behalf of the person aggrieved. He is the 
person who is entitled to present his case. The Minister is the person who has 
power under s. 268 to decide it and that decision is supposed to be final and 
conclusive on all parties. As to the word “ owner ”’, s. 4 of the Act says: 


‘““* Owner’ means the person for the time being receiving the rackrent 
of the lands or premises in connection with which the word is used, whether 
on his own account or as agent or trustee for any other person, or who would 
so receive the same if such lands or premises were let at a rackrent.”’ 


These lands are not let at a rackrent; no money is forthcoming for their use. 
The sole purpose to which these lands are devoted is to hold up the road. It 
is then said on behalf of the applicants: ‘‘ If you could find advertisers ready 
and willing to pay money for the purposes of putting up a hoarding on this land 
you would get a rackrent ”, to which the London Transport Executive say: 
‘* That would blind people coming up this road to traffic on this road so that they 
would not be able to keep their eye on the road and, therefore, it is not available ”’. 
It never has been let. It has been there ever since it was constructed in the 
sixties of the last century and nobody has thought fit to pay so much as a bean 
for the use of the land for advertising purposes. The Minister came to the 
conclusion under s, 268 that it would be inequitable for the London Transport 
Executive to be called on to make the contribution demanded from them and 

that being his decision, there seems to me to be no reason why this motion should 
prevail or an order of certiorari should be issued. 


DEVLIN, dete agree. I would refer merely to s. 150 to point out that the 
local authority, once it has executed the works, has the choice of two courses 


It may recover the expenses in one of two ways: it may recover them in a lump 
sum in a summary manner 
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a from the owners in default, according to the frontage of their respective 
premises ”’, 


or it may 


“c - : . ° 
by order declare the expenses so incurred to be private improvement 
expenses.” . 


The difference between the two is that in the first case the local authority may 
get the sum as a lump sum from the owners of the adjoining land and in the second 
case it may levy a rate on the occupiers of the adjoming land and thus recover 
the sum over a period of thirty years, which is dealt with in s. 213. 

Having those two choices before them, the applicants decided that they would 
recover the sum from the owners of the adjoining land, that is, the London 
Transport Executive, and the London Transport Executive, while agreeing that 
they are the owners in one sense, said that they were not owners within the 
meaning of the Act because the land was extra commercium. Into the merits 
of that contention it is not necessary for the purposes of the judgment which I 
am delivering that I should go at all; I merely mention it in order to show that 
it was one of the matters in dispute. 

That was the decision of the applicants and that brought into play s. 268 of 
the Act which has been read, and the only question as it seems to me is whether 
that is a decision within the meaning of that section. If it is a decision within 
the meaning of that section, then that section comes into operation and the 
Minister has power to make such order in the matter as to him seems equit able. 
The opening words of the section are these: 


‘‘ Where any person deems himself aggrieved by the decision of the local 
‘authority in any case in which the local authority are empowered to recover 
in a summary manner any expenses incurred by them, or to declare such 
expenses to be private improvement expenses, he may . . FG 


address a memorial. It has to be, therefore, a decision of the local authority in 
any case which comes within the words I have just read. That it is a decision of 
* the local authority is beyond dispute. That it is made in a case which comes 
within the words which I have just read is also not disputed. But it must be 
observed that, in order to make it such a case, it does not matter whether the 
persons on whom the sum is levied are owners or not. The case has to be one 
in which the local authority may exercise the choice either of levying the sum 
from the owners or imposing a rate on the occupiers, and it is, therefore, admitted 
that this is such a case. Then why is it not a case within the meaning of the 
Act ? Counsel for the applicants submits that it is not because he says it must 
be a decision which the Minister is empowered to give. I can find no ground for 
reading such words of limitation into the section. The case must be one in which 
the local authority is empowered to do one thing or the other and there is nothing 
further in the section and nothing, in my judgment, which can be properly 
implied to mean that it is not a decision at which the local authority are em-- 
powered to arrive. It has to be an appealable decision or it would not be a 
‘matter about which anybody was aggrieved. It may be an appealable decision 
because the local authority have acted outside their powers, or it may be an 
appealable decision because they have not done something which they ought to 
have done under the Act, or it may be an appealable decision because it is unfair 
orunjust. There is nothing, in my judgment, which limits the class of appealable 
decisions to one or the other or which excludes the Minister, once he has properly 
got seisin of the case, from reviewing any bad decision given in that case, no 
matter on what ground it was given. The word ‘“ equitable ” to which I have 
referred was relied on by counsel as showing that the Minister was not intended 
in this sort of proceedings to deal with points of law, and here he was invited 
to and has, in fact, determined what is, if not a pure point of law, at any rate 
very largely a point of law, whether the London Transport Executive were or 


_ 
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were not owners within the meaning of this section. The word “ equitable ” 
might suggest that what was intended by the section was that the Minister should 
deal only with the just amount, whether the works had been properly done, 
whether the cost was reasonable and so forth and not that he should deal with 
questions of law. I do not think that by using the word ‘‘ equitable ”’ Parlia- 
ment intended to allow the Minister to depart altogether from principles of law. 
Prima facie, principles of law are equitable and it would need much stronger 
words than the words which are used in the section to satisfy me that the Minister 
would be entitled to disregard any principles of law. But that does not mean 
that the word may not be appropriately used so as to signify that the Minister 
has powers wider than the application of principles of law might confer on him. 
For example if, as in this case, the local authority had chosen to make its decision 
to recover the sum in one particular way from the owners in a lump sum, it 
might be said as a matter of law that all that the Minister could do would be to 
say whether that decision was good or bad. The words used are plainly, as is 
conceded by counsel, such as to give the Minister wider powers than that. He 
might say: ‘“‘I am not going to say whether your decision is good or bad. I 
have complete control of this matter and I am going to substitute for it an order 
that you should get the sum by levying a rate on the occupiers and not by a 
lump sum from the owners”’. That is the sort of power which the language 
used by the section is wide enough to give, and that is why I think the word 
‘equitable ” is used; but it does not mean that by using that word Parliament 
intended to exclude points of law from the purview of the Minister. I have no 
doubt Parliament thought it unlikely that any points of law would arise. I have 
no doubt if Parliament thought legal points would be likely to play a great part 
in inquiries of this sort, it would not have entrusted it to the Minister. Parliament, 
perhaps, did not foresee the complications to which questions of ownership might 
subsequently give rise; it probably thought it would be a simple matter to 
determine who was or was not the owner of any particular land. However that 
may be, the word “ equitable ” is not, in my judgment, enough to require us to 
say as a matter of construction that points of law are excluded from the purview 
of the Minister. The Minister has, therefore, dealt with the decision in a matter 
with which he is empowered to deal; he has given his decision on it and I can see 
no grounds for setting it aside or quashing it and I agree, therefore, that the 
motion fails. 

Order of certiorari refused. 


Solicitors: Lees & Co, (for the applicants); Solicitor, Ministry of Health (for 
the Minister of Housing and Local Government); M. H. B. Gilmour (for the 
London Transport Executive). 


[Reported by G. A. Kipner, Esq., Barrister-at-Law.] 
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Re RUSSIAN COMMERCIAL AND INDUSTRIAL BANK. 
[CHANCERY DIVISION (Wynn-Parry, J.), December 7, 8, 14, 1954.] 


Company— W inding-uwp—Foreign rk di } 

E Sea Tisie. siege rd ee ee Sais ae laser 
; ideas ’ gn currency—Proof by 
customer in English liquidation—Conversion into English currency—Date 
at which conversion to be effected. 

Bank—Current account with branch J mk—Di j nk 
Pee of foreign bank—Dissolution of bank 
A bank, which was incorporated in Russia in 1890, established in 1911] a 

branch in London. In or about December, 1917, the bank was dissolved 
under the laws of the Union of Soviet Socialist Republics, but continued 
business in London until, on Feb. 3, 1922, a petition was presented for its 
compulsory winding-up in England. On Oct. 24, 1922, an order was made 
for the compulsory winding-up of the bank. For many years prior to the 
winding-up R. had a current account with the bank at the London branch, 
and he proved in the winding-up for a balance of some 36,430 roubles due 
to him as at July 1, 1921. For the purposes of proof it was necessary to 
convert the sum in roubles into sterling and the question arose at what 
date the conversion should be effected. 

Held: the appropriate date was that of the commencement of the 
winding-up of the bank in England in the year 1922 and not that of the 
dissolution of the bank in Russia at or about the end of the year 1917, 
because, although a debt expressed in foreign currency should be con- 
verted into sterling at the date when it became due (Re British American 
Continental Bank, Ltd., Credit General Liegeois’ Claim, [1922] 2 Ch. 589, 
and Madeleine Vionnet et Cie v. Wills, [1939] 4 All E.R. 136, followed), 
and although a customer’s balance on current account with a banker 
becomes due when the relationship of banker and customer terminates 
(dicta of Arkin, L.J., in Joachimson v. Swiss Bank Corpn., [1921] 3 K.B. 
at pp. 127, 132, applied) which in the present case happened when the bank 
was dissolved in Russia, yet for all purposes of the liquidation the 
dissolution of the bank in Russia was to be ignored (dictum of Lorp ATKIN 
in Russian & English Bank & Florance Montefiore Guedalla v. Baring Bros. 
& Co., Ltd. [1936] 1 All E.R. at p. 518, applied), and R. having proved in the 
winding-up must accept for the purposes of the winding-up that the 
dissolution was to be treated as not having taken place. 

Dicry’s ConFiict or Laws (6th Edn.) p. 745, r. 165, para. (3), criticised. 


[Editorial Note. The present case involves consideration of three different 
branches of the law. First, it is a decision that the date for the conversion into 
sterling of a debt expressed in foreign currency is the date when the debt became 
due. Second, it relates to the law between banker and customer and decides 
that a balance on current account with a banker which, while the relationship 
of banker and customer continues, is payable on demand, becomes due also when 
the relationship of banker and customer is ended by, in the present case, the 
dissolution of the bank abroad. Third, it concerns the winding-up of foreign 
companies, such as are now termed oversea companies, which establish places 
of business in England. Such a company may be wound-up in England, not- 
withstanding that the company abroad has been dissolved, under s. 400 of the 
Companies Act, 1948, 3 Hatsspury’s Statutes (2nd Edn.) 756, and in such a 
winding-up, so the present case shows, the dissolution of the foreign company 
abroad is, as regards proofs of creditors, to be disregarded. 

As to.the Conversion of Obligations expressed in Foreign Currency, see 23 


Hausspury’s Laws (2nd Edn.) 173, para. 251. ; 
As to Money on Current Account with a Bank, see 2 Hatspury’s Laws 


(3rd Edn.) 166, para. 311 et seq. 
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As to the Winding-up of a Foreign Company, see 6 Hatsspury’s Laws (3rd 
Edn.) 844, para. 1729; and for cases on the subject, see SuPP. to 10 DIGEST 


1208, 8548.] 
Cases referred to: ; - ; 

(1) Re British American Continental Bank, Ltd., Credit General Tnegeors Claim, 

[1922] 2 Ch. 589; 91 L.J.Ch. 765; 127 L.T. 284; 35 Digest 174, 46. 
(2) Madeleine Vionnet et Cie v. Wills, [1939] 4 All E.R. 136; [1940] 1 KB. 723 

109 L.J.K.B. 22; 161 L.T. 311; 2nd Digest Supp. 

(3) Cummings v. London Bullion Co., Ltd., [1952] 1 All E.R. 383; (1952) 
1 K.B. 325; 3rd Digest Supp. 

(4) Joachimson v. Swiss Bank Corpn., [1921] 3 K.B. 110; 90 L.J.K.B. 973; 
125 L.T. 338; 21 Digest 639, 2188. 

(5) Russian & English Bank & Florance Montefiore Guedalla v. Baring Bros. 
& Co., Ltd., [1936] 1 All E.R. 505; [1936] A.C. 405; 105 L.J.Ch. 174; 
154 L.T. 602; Digest Supp. 

(6) Russian & English Bank v. Baring Bros. & Co., Lid., [1932] 1 Ch. 435; 
101 L.J.Ch. 157; 146 L.T. 424; Digest Supp. 

Summons in company winding-up. 

By summons in the compulsory liquidation of the Russian Commercial and 
Industrial Bank, Basil Einar Ronaasen as executor of Emil Albert Ronaasen 
asked that the decision of the liquidator rejecting his proof be reversed. It was, 
however, subsequently agreed by the parties, solely for the purposes of this 
summons and of making this a test case on the rate of exchange applicable, that 
the applicant had a right of proof in respect of a credit balance due on current 
account at the English branch of the bank amounting to 36,430 roubles 65 kopecks. 


Raymond Jennings, Q.C., and Peter Foster for the applicant. 
Raymond Walton for the liquidator. 
Cur. adv. vult. 


Dec. 14. WYNN-PARRY, J., read the following judgment: This is a 
summons in the compulsory liquidation of the Russian Commercial and Industrial 
Bank (to which I shall refer as “‘ the bank ’’) by the applicant as a creditor of 
the bank asking that the decision of the Official Receiver as liquidator rejecting 
the applicant’s proof may be reversed. 

The relevant facts are as follows. The bank was incorporated in Russia in 
1890 with a view to carrying on the business of bankers in Russia and elsewhere. 
The bank did in fact carry on such business in Russia until the month of 
December, 1917, when the Bolsheviks took possession of the bank’s head office 
and branch offices in Russia and confiscated all its assets. It is common ground 
between the parties that the bank was dissolved under the laws of the Union 
of Soviet Socialist Republics in December, 1917, or January, 1918, the exact 
date being immaterial. In 1911 the bank established a place of business in 
England and filed the particulars required to be filed by the Companies 
(Consolidation) Act, 1908, s. 274. Banking business was conducted at the English 
branch from 1911 until long after the dissolution of the bank in Russia. On 
Feb. 3, 1922, a petition for the compulsory winding-up of the bank was presented 
to this court, and on Oct. 24, 1922, an order was made on that petition for the 
compulsory winding-up of the bank. 

The applicant is the executor of one Emil Albert Ronaasen, who died in 1935. ° 
and who for many years prior to the winding-up order had a current account with 
the bank at the London branch. During the late war virtually all the documents 
of the London branch were destroyed by enemy action, and consequently there 
are gaps in thé evidence, which otherwise would have been much more detailed 
So far as this current account is concerned, the only document in evidence is 2 
statement on the paper of the London branch showing a credit balance due to 
Mr. Ronaasen of 36,430 roubles 65 kopecks on July 1, 1921. It has not been 
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strictly proved what sum was owing on this current account to Mr. Ronaasen 
at the date of the dissolut ion of the bank, and it is impossible to do so. In order, 
however, to obtain a decision on this summons, which is a test case, brought by 
the applicant at the request of the liquidator, the liquidator is prepared to admit 
for the purposes of this particular summons, but for those purposes only, that 
at all material times the bank owed Mr. Ronaasen 36,430 roubles on current 
account. The applicant by his proof also claimed to rank as a creditor in respect 
of certain Russian 5} per cent. 2nd war loan 1916 purchased by the bank on 
his behalf in 1917. This claim was abandoned at the hearing, and I need say no 
more about it 

Iam concerned, therefore, only with the claim in respect of the current account. 
It is conceded in respect of the credit balance to this account, 36,430 roubles 
65 kopecks, that the applicant has a right of proof. For the purposes of proof 
that sum in roubles must be converted into sterling, and the two questions with 
which I am concerned are (i) as at what date and (ii) at what rate is the con- 
version to be effected. 

It will be convenient to deal with the second question first because only two 
dates have been suggested as the dates respectively as at which conversion 
should take place, viz., the date of the dissolution of the bank in Russia and the 
date of the commencement of the winding-up of the bank. The evidence as to 
the rate of exchange between the rouble and the £ sterling on each of those dates 
is scanty, but for the purposes of this summons I propose to proceed on the basis 
that at the date of the dissolution of the bank in Russia the rate was 360 roubles 
to £1 sterling and that at the date of the presentation of the petition the rate 
was 400,000 roubles to £1 sterling. The effect is that if the applicant succeeds 
in his contentions on the first question he will be entitled to prove for something 
over £100; if the liquidator succeeds the applicant will only be entitled to prove 
for about 2s. 

I turn, therefore, to consider the substantial question which arises, viz., as 
at what date is the conversion to be effected ? The first proposition which 
counsel for the applicant put forward was that in a winding-up by this court 
a proof for a debt expressed in foreign currency must be for a sum in sterling 
converted as at the date when the debt became due. I agree with counsel that 
this proposition is established by the authorities, which he cited. First there is 
the judgment of P. O. LAwRreEnceE, J., in Re British American Continental Bank, 
Ltd., Credit General Liegeois’ Claim (1), where he reviewed the prior authorities. 
As I understand his judgment, he is to be taken as having stated the rule, as a 
rule of general application, that on a claim in the winding-up of a company in 
England for a debt due from the company to the claimant in foreign currency 
the correct date on which that debt ought to be converted into sterling for the 
purpose of ascertaining the amount for which the claimant ought to be admitted 
as a creditor, is the date when the debt became due. This decision was approved 
and followed by the Court of Appeal in Madeleine Vionnet et Cie v. Wills (2). 

In this connection I feel bound to say that I do not accept the statement in 
Dicey’s Conriict oF Laws (6th Edn.) at p. 745 where, as para. (3) of r. 165 
it is stated: 


‘“‘ Whether a debt expressed in foreign currency must, for the purpose of 
litigation in England, be converted into sterling with reference to the rate of 
exchange prevailing on the day when the debt was payable or with reference 
to the day of the judgment is an open question.” 


It is certainly not an open question in this court, nor I apprehend in the Court 
of Appeal; nor am I aware of any observations in any later authorities indicating 
any dissatisfaction with the general rule to which I have referred. I observe 
that in the argument for the appellants in Madeleine Vionnet et Cie v. Wills (2), 
the relevant passage from Dicry’s CONFLICT OF Laws (5th Edn.) was quoted. 
The passage in the argument reads as follows ({1940] 1 K.B. 73): 
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“The rule is stated in Dicey’s Conriict or Laws (5th Edn.) p. 728, 
r. 181, as follows: ‘When a debtor, or upon the breach of a contract, 
a person in default, becomes liable for the payment of a sum of money in a 
foreign currency, the debt or damages for the purpose of an English judg- 
ment must be assessed at the date of the debt becoming due or the default, 
and the sum payable must be converted into English currency at the rate 


> 99 


of exchange current at that date ’. . 


Dr: CHEsHrRE in his book on Private INTERNATIONAL LAW (4th Edn.), 


663, says: 

‘“There was formerly a controversy whether the rate of exchange 
prevailing at the date of the wrong or at the date of the judgment must be 
followed in making this conversion from foreign to English currency. The 
date chosen may be of great importance to the parties in view of the violent 
fluctuations of the rate of exchange that not infrequently occur in the 
modern world. It is now settled that the relevant date is the date of the 
wrong. The extent of the loss for which the plaintiff is entitled to compensa- 
tion falls to be determined at the date when it was suffered, not at the date 
when the judgment happens to be delivered.” 


Finally I would add that counsel for the liquidator said, in my view very 
properly, that he was unable to support the statement which I have quoted 
from Dicry’s Conriict or Laws (6th Edn.). 
national law is difficult enough without unnecessary doubts being cast on a 


clearly established rule. 


Co., Ltd. (3). 


Counsel for the liquidator contended, however, that a gloss had been made on 
the rule by the Court of Appeal in the recent case of Cummings v. London Bullion 
As I read that case, the Court of Appeal expressly recognised the 
general rule, which I have stated above, but felt compelled to choose a date 
different from the date when the debt became due, because of the construction 
which they placed on the Exchange Control Act, 1947, s. 33. I cannot, therefore, 
regard this case as in any way impinging on the generalrule. In the present case, 
I find no circumstance which should militate against its application. I therefore 
hold that the date as at which the sum in roubles should be converted into sterling 


is the date when they became payable to Mr. Ronaasen. 


Then comes the crucial question at what date is the debt on current account 
to be treated as having become due. As I have said, the debt was one which was 


The subject of private inter- 


- 


A 


B 


C 


D 


owed by the bank as banker to Mr. Ronaasen as customer. The ineidents of G 


that relationship are discussed by ATKIN, L.J., in Joachimson v. Swiss Bank 


Corpn. (4). In the course of his judgment he said ([1921] 3 K.B. at p. 127}: 


“I think that there is only one contract made between the bank and its 
customer. The terms of that contract involve obligations on both sides and 
require careful statement. They appear upon consideration to include the 
following provisions. The bank undertakes to receive money and to collect 
bills for its customer’s account. The proceeds so received are not to be held in 
trust for the customer, but the bank borrows the proceeds and undertakes to 
repay them. The promise to repay is to repay at the branch of the bank 
where the account is kept, and during banking hours. It includes a promise 
to repay any part of the amount due against the written order of the customer 
addressed to the bank at the branch, and as such written orders may be 
outstanding in the ordinary course of business for two or three days, it isa 
term of the contract that the bank will not cease to do business with the 
customer except upon reasonable notice. The customer on his part under- 
takes to exercise reasonable care in executing his written orders so as not to 
mislead the bank or to facilitate forgery. I think it is necessarily a term of 
such contract that the bank is not liable to pay the customer the full amount 
of his balance until he demands payment from the bank at the branch at 
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A which the current account is kept. Whether he must demand it in writing 
it is not necessary now to determine. The result I have mentioned seems to 
follow from the ordinary relations of banker and customer, but if it were 
necessary to fall back upon the course of business and the custom of bankers 
I think that it was clearly established by undisputed evidence in this case 
that bankers never do make a payment to a customer in respect of a current 

B account except upon demand.” 


At the end of his judgment he said (ibid., at p: 132): 


“ Finally it is perhaps unnecessary to say that the necessity for a demand 
may be got rid of by special contract or by waiver. A repudiation by a bank 
of the customer’s right to be paid any particular sum would no doubt be 

C a waiver of any demand in respect of such sum.” 


Now as I read that paragraph, Arkin, L.J., was not designing to make an 
exhaustive statement as to the circumstances in which a demand by the customer 
would be unnecessary. He gave waiver by the banker as an example and he 
gave repudiation as a possible example of waiver. Much debate turned on the 
word “repudiation”. Counsel for the applicant urged on me that by going 

D out of existence the bank must be treated as having repudiated the debt, and 
therefore the necessity of a demand had been waived. On the other hand 
counsel for the liquidator contended that repudiation demanded some volition 
on the part of the person or body alleged to have committed the repudiation, 
and that no such volition was possible on the part of the bank, because the 
circumstance alleged to constitute repudiation was the involuntary suffering of 

E extinction. 

For myself, I prefer to approach this aspect of the matter from a different 
point of view. The last paragraph in the judgment of ATKIN, L.J., in Joachimson 
v. Swiss Bank Corpn. (4) proceeds, as I read it, on the assumption of the continued 
existence of the relationship of banker and customer; it is an incident of that 
relationship so long but only so long as it lasts; just as the banker has the 

F corresponding obligation not to stop acting as the customer’s banker without 
reasonable notice. If, however, the relationship of banker and customer is 
terminated, there can be no need for either of those incidents of that relationship 
to continue, and indeed they must cease with the termination of the relationship. 
It appears to me that on such termination any balance belonging to the customer 
in the hands of the banker becomes payable to the customer. 

G In this case the bank was dissolved in December, 1917, or January, 1918— 
it matters not which. In my view, the effect of that dissolution was to terminate 
the relationship of banker and customer. The persona juridica having ceased 
to exist, it appears to me impossible to say that the previous relationship of 
banker and customer continued. 

In October, 1922, came the order for compulsory winding-up. The effect of 

Hs such an order in relation to a foreign dissolved company has been authoritatively 
stated by Lorp ATKIN in Russian & English Bank & Florance Montefiore 
Guedalla v. Baring Bros. & Co., Ltd. (5). In the course of his speech he said 
((1936] 1 All E.R. at p. 518): 


“My Lords, I think that we are entitled to imply, indeed I think it is a 

I necessary implication, that the dissolved foreign company is to be wound-up 
as though it had not been dissolved and therefore continued in existence. 

This seems to me with respect the necessary result of saying that it shall be 
wound-up in accordance with the provisions of the Act. There is nothing 
abnormal in such a provision. The municipal law of this country as of other 
countries accepts the principle of international law that countries ordinarily 
accept the existence of juristic persons brought into being or recognised as 
existing in their country of origin. Similarly they accept the destruction or 
cessation of such a juristic personality under the law of its country of origin. 
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But if the municipal law choose, it may in defined conditions refuse to 
accept or may accept only under conditions either the creation or destruction 
of a foreign juristic person: whether it has done so is for the municipal 
court to decide, but if it has then the municipal court must accept the 
situation. I see nothing incongruous in the legislature saying in effect, we 
accept the existence of a foreign corporation coming to trade in this country; 
we shall only impose a condition of registration. But if the corporation 
does trade here, acquires assets here, and incurs debts here, we shall not 
accept its dissolution abroad without a stipulation that if desirable it may be 
wound-up here so that its assets here shall be distributed amongst its creditors 
(I do not stay to consider whether its English creditors or creditors generally) 
and for the purpose of the winding-up it shall be deemed not to have been 
dissolved: for that event would defeat our municipal provisions for winding- - 
up a corporation. This does not appear to me to be recreating or reconsti- 
tuting a new corporation: it is for particular and limited purposes refusing 
to recognise the dissolution of the old.” } 


It is to be observed that Lorp ATKIN was careful to say that the refusal to 
recognise the dissolution was for particular and limited purposes, and not for all 
purposes. The particular and limited purposes are as he states “so that its 
assets here shall be distributed amongst its creditors’ and “ for the purpose 
of the winding-up it shall be deemed not to have been dissolved ”’. The interest- 
ing question then presents itself, what is the scope of the phrase *‘ for the purpose 
of the winding-up it shall be deemed not to have been dissolved ” ? If a foreign 
company is dissolved according to the law of the country of its incorporation, 
and is subsequently wound-up here, can any recognition be given, for the purposes 
of the winding-up, to the fact of dissolution ? The question is a very real one in 
the case of a company such as the bank, because the evidence shows that for a 
considerable time after its dissolution in Russia business was carried on at the 
London branch and transactions in the normal course of banking business were 
entered into as if the dissolution had not occurred. It is surely clear that in 
the winding-up of the bank and similar companies, regard must be had to those 
post-dissolution transactions. The difficulty of doing otherwise is recognised 
is dr ATKIN in the Russian & English Bank case (5). He says (ibid., at p- 


‘Nor is it any easier to confine the distribution to assets existing at the 
date of the dissolution amongst creditors in existence at the same date.” 


Again in the earlier case of Russian & English Bank v. Baring Bros. & C 
: : Cn 
Ltd. (6), Eve, J., said ([1932] 1 Ch. at p. 444): a 


“ But I cannot help thinking that these difficulties can be mitigated, and 
the acts of those who have intermeddled with the affairs and assets Of the 
branch, after the destruction of the parent company, be regularised by 
adoption and ratification by a liquidator in a winding-up constituted under 
s. 338 of Part X of the Companies Act, 1929.” 


For myself, I can see no other logical conclusion tl 

of the liquidation the dissolution of ie bank is to eee ak RIE Re 
the bank to whom money is owing on current account at the date of dissolutio 

can only obtain payment (either in whole or in part) by proving in the windin 
but if he proves in the winding-up he must accept that the dissolution whieh, 
looked at outside the winding-up, was effective to determine the relati + f 
banker and customer, is to be treated by the liquidator, who examines hi as : 

and the court which may have to pronounce on it, as not havin savas tae 
In other words he can rely on the dissolution as having ances: the : : ‘thn 
of barker and customer, if he stays outside the winding-up in which e ect 
be without remedy; or on the other hand he can prove sa the li nidati ws 
which case he must accept the non-recognition by the liquidator aia cheer 
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of the event which in fact caused the termination of the relationship of banker 
and customer between the bank and himself. In the liquidation, therefore 
the relationship must be deemed to have continued. On this basis, the Ane 
mencement of the liquidation is the earliest date when that relationship came 
to an end; and that is the date when the debt became due. 

The summons must therefore be dismissed. 

Application dismissed. 

Solicitors: Nisbet, Drew & Loughborough (for the Seehenaey: Slaughter en 

May (for the liquidator). 


[Reported by R. D. H. Osporne, Esa., Barrister-at-Law.] 


MAYNARD v. WILLIAMS AND OTHERS. 


[QUEEN’s Bencu Dtviston (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 14, 17, 1954.] 


Gaming—Lottery—Private lottery—Lottery conducted by supporters’ club to 
provide funds for football club—Betting and Lotteries Act, 1934 (24 & 25 
Geo. 5 c. 58), &. 24 (1). 

The T. Supporters’ Club was formed (in terms of its rules) with the object 
_ of promoting the welfare of the T. Football Club and for that purpose to 
obtain funds and to use such funds in such manner as its executive committee 
might direct. Membership of the Supporters’ Club was open to all persons 
and an annual subscription of ls. was charged. The activities of the 
Supporters’ Club comprised, among other things, frequent social functions 
such as dances, whist drives, jumble sales, darts and skittle matches, all 
primarily aimed at raising money. The club also provided voluntary 
labour at the football ground. In March, 1954, the club formed a sub- 
committee to organise a lottery. The sale of tickets in the lottery was 
confined to members of the club and it was conducted so as to comply as far 
as possible with the requirements for private lotteries laid down in the 
Betting and Lotteries Act, 1934, s. 24. The Supporters’ Club had a member- 
ship of seven thousand, but the sale of tickets was limited to five thousand as 
this provided all the funds needed to meet the requirements of the Football 
Club. Before the organisation of the lottery, the Supporters’ Club had been 
contributing annually £2,000 to the Football Club. The lottery brought in 
an income which was distributed as to sixty per cent. by way of prizes and as 
to forty per cent. as a contribution to the funds of the Football Club, and 
this contribution amounted to about £90 per week. The respondents, who 
were members of the Supporters’ Club and who assisted in the organisation 
of the lottery, were prosecuted for conducting an illegal lottery contrary to 
s. 22 (1) of the Act. 
Held: (Drevin, J., dissenting) the Supporters’ Club was a society con- 
ducted for purposes connected with lotteries, and, therefore, the lottery 
was not a “ private lottery ” within s. 24 (1) of the Act of 1934 and was 


unlawful under s. 21 of that Act. 
[ Editorial Note. The reasons why the majority of the court in the present 


case decided that the Supporters’ Club was not a society “established and 
conducted for purposes not connected with . . . lotteries’, within the meaning 
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of those words in s. 24 (1) (a) of the Betting and Lotteries Act, 1934, are not 
exactly the same. Lorp GODDARD, C.J., took the view that part of the business 
of the club was to raise money and that, therefore, when the club raised money 
by lotteries, the club was conducted for purposes connected with enc 
Cassets, J. considered that the words “established ’’ and ‘‘ conducted ” were 
used in the enactment to convey separate meanings, and that on the facts the 
club was conducted, though not established, for purposes connected with 
lotteries. Drvuin, J.’s dissenting judgment is based on a distinction between the 
purposes of the club and the means by which the purposes are effected; the 
lotteries being the means, he holds that the purposes of the club were not con- 
nected with lotteries. In this connection the decision in Pearse v. Hart, p. 91, 
post, may usefully be compared with the present case, for it affords an example 
of circumstances in which, on DEvLtIn, J.’s view, the Justices were justified im 
holding that the lotteries were a purpose of the club and not merely a means by 
which other purposes were effected. 

For the Betting and Lotteries Act, 1934, s. 24, see 10 HatspuRyY’s STATUTES 
(2nd Edn.) 804.] 


Case referred to: 


(1) Pearse v. Hart, p. 91, post. 


Case Stated by the Appeal Committee of Quarter Sessions of the County of 
Devon. 

The respondents were convicted at petty sessions for unlawfully using 
premises for purposes connected with the promotion or conduct of a lottery 
contrary to the Betting and Lotteries Act, 1934, s. 22 (1) (f). On appeal to 
quarter sessions, the appeal committee allowed the appeal on the ground that 
they were satisfied that the lottery was a private lottery and complied with the 
requirements of s. 24 of the Act. The facts appear in the judgments. 


The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), C. R. N. Winn and 
J.T. Molony for the appellant. 


Dingle Foot, Q.C., and T'. O. Kellock for the respondents. 
Cur. adv. vult. 


Dec. 17. LORD GODDARD, C.J. : This is a Case Stated by the Appeal 
Committee of the Devon Quarter Sessions, who allowed an appeal by the res- 
pondents against convictions for offences against the Betting and Lotteries Act, 
1934. 

It is not disputed that unless the lottery is protected by s. 24 of the Act the 
offences have been committed, and the only question for this court is whether 
or not the appeal committee were right in holding on the facts which they found 
that the lottery was a private lottery within the meaning of s. 24 of the Act. It 
is observable that in the Act of 1934* all lotteries are declared to be illegal 
subject to the provisions of the Act, i.e., subject to the exceptions which are 
found ins. 24, The material words of s. 24 (1) for this purpose are: 


‘In this section, the expression ‘ private lottery’ means a lottery in 
Great Britain which is promoted for, and in which the sale of tickets or 
chances by the promoters is confined to, either—(a) members of one society 
established and conducted for purposes not connected with gaming, wagering 
or lotteries; or...” 
Two other exceptions follow which are not material for this case. 

The case arises out of the practice which has been going on all over the country 
whereby supporters of local football clubs, I think mostly professional clubs 
form themselves into a club for the purpose of assisting financially the local 


Se Fe Sa, SS 
Ls; DY; 8. 21 i i > 
(2nd z An SOL. of the Betting and Lotteries Act, 1934, 10 Hanspury’s Srarures 
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A professional football club. They raise money in @ variety of ways, and the 
justices have found in this case that: 


“ Torquay United Football Club is a professional club . . . The Torquay 
United Supporters’ Club was formedover thirty years ago. Itsaimsand objects 
in the terms of its own rules are the welfare of the Football Club and for this 
B purpose to obtain funds and to use such funds in such manner and for such 
purposes as its executive committee may direct. Membership of the 
Supporters’ Club is open to all persons without distinction and the annual 
subscription is ls. Its membership now exceeds seven thousand. The 
activities of the Supporters’ Club in furtherance of its aim and objects are 
numerous and varied. They comprise, inter alia, social activities frequently 
re throughout the year such as dances, whist drives, jumble sales, darts and 
skittle matches, all primarily aimed at raising money; providing gatemen, 
stewards and other voluntary services at home matches and the entertaining 
of visitng supporters; improving the amenities of the Plainmoor ground 
by means of voluntary labour on the part of members of the Supporters’ Club. 
A notable instance was the construction of a terraced bank along the whole 
D of one side of the Plainmoor ground which made it possible to accommodate 
approximately five thousand additional spectators; organising and making 
all necessary arrangements for the running of the Football Club ‘ A’ team; 
organising transport arrangements for supporters wishing to attend ‘ away 
matches ’, maintaining and repairing of playing kit, raising money by means 

of lotteries.” 


E Then the Case tells us: 


“The Football Club incurs an annual deficit of about £5,000 and the 
unpaid services and financial support provided by the Supporters’ Club 
has been essential to its continued existence. The gross income of the 
Supporters’ Club from all sources excluding lotteries has been of the order of 

F £4,000 to £4,500 per annum and this has enabled the Supporters’ Club to 
pay over to the Football Club a yearly total of about £2,000.” 


Then the Case tells us that in the last five years or so the Supporters’ Club has 
for the express purpose of raising funds started to hold lotteries. 


“.. . In October, 1953 a lottery on football results was conducted by the 
G Supporters’ Club for two or three weeks and again between November, 1953 
and early March, 1954 a weekly lottery was organised .. .” 


Then objection was taken on the part of the police and those lotteries were 
stopped, but 


“ . . On Mar. 24, 1954, the executive committee of the Supporters’ Club 
H appointed by resolution a sub-committee in order to organise the promotion 


of a fresh lottery .. .”, 


which was to be a legal lottery, or, I suppose I should say, protected by s. 24. 
Then: 

“| | The said sub-committee accordingly organised a weekly lottery 
[ on football results which was called ‘the Torquay United Supporters’ Club 
Private Lottery Competition ’, which ran for eleven weeks from Mar. 27 
to June 7, 1954, when the institution of proceedings against the respondents 
caused a cessation of this effort to raise funds . . . Tickets in the said lottery 
could only be obtained by members of the Supporters’ Club, through duly 
authorised members upon payment of Is. for each ticket. The number of 
tickets sold each week amounted to an average of approximately five 
thousand, some members buying more than one ticket. The conditions 
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prescribed by the Betting and Lotteries Act, s. 24 (2), were strictly observed. 
After deducting the cost of printing and stationery sixty per cent. of the 
net receipts was devoted to the provision of prizes and the other forty per 
cent. used by the Supporters’ Club for the benefit of the Torquay United 
Football Club. The accountants’ fee for auditing the accounts of the 
lottery was paid out of the general funds. The money retained by the 
Supporters’ Club averaged £90 per week and this sum was forthwith remitted 
to the Football Club. The lottery was capable of considerable expansion 
if the demand was warranted and the club desired to extend it. The tickets 
printed were, however, limited to the number of five thousand because of the 
large amount of clerical work involved and because a lottery of this size was 
sufficient to yield such a profit to the Supporters’ Club which, together with 
the proceeds of its other activities would cover the normal annual deficit 
of the Football Club.” 


So it is quite obvious that this was a lottery which was large enough as it was and 
would have been capable of being extended all over the county of Devon and, 
for that matter, all over England if there had been the requisite clerical assistance 
and would be quite as large as the various football pools in various parts of 
England. Then the justices say: 


‘“ We were of the opinion that the running of the lottery was only incidental 
and ancillary to the other methods and enterprises used by the Supporters’ 
Club to carry out its declared purpose of helping the Football Club... .”, 


and they held that no offence was committed. 

So far as the matter is a question of fact, of course we are bound by the 
findings of fact by the justices but, taking the facts, this court has to consider 
whether the justices have directed themselves properly and have applied the 
law to the facts. I recognise that quarter sessions have taken a great deal of 
care over this case. The first comment I make on the findings of the justices 
at quarter sessions, viz., that they are of opinion “that the running of the 
lottery was only incidental and ancillary to the other methods and enterprises 
used by the Supporters’ Club ”’, is that I find nothing in the Act which says that 
if the running of the lottery is ancillary or incidental to the business or other 
part of the business carried on by the club, it becomes a lawful lottery. The 
words of the Act, I repeat, are: 


“members of one society established and conducted for purposes not 
connected with gaming, wagering or lotteries.” 


Now, what is the object here of the promoters of this lottery ? It is to raise 
money. Their business, or part of their business, is to raise money for the purpose 
of handing that money over to the Football Club. If that is part of their 
business, as it clearly is, and is so found by the justices, the fact that they are 
raising money by means of lotteries seems to me to show that this society is 
conducted for purposes connected with a lottery. I cannot for myself see an 
material difference between this case and the case which we decided earlier a 
the week, the case of the Gloucester Football Club (Pearse v. Hart (1)), except 
that there were certain differences in the facts there. It may be said that it aa 
easier in the Gloucester case to find that the business was nothing but the 
business of running a lottery. But here, although the Supporters’ Club raised 
money by other means, they undoubtedly raised money by means of lotteri 
and the declared object of the club is to raise money in order that tie: aig 
make »ver that money to the Football Club and so assist the Football Club i soe 
going. For myself, I can see no material difference between this case and sa 
case we decided earlier this week, and I do not think it is a question wheth the 
lottery is incidental or ancillary to the declared business of the club. It act 
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of all necessary to see what is the business of the Supporters’ Club and then to 
see if it is conducted ina way connected with lotteries. If, for the purpose 
of raising income to enable them to maintain the Football Club, the Supporters’ 
Club conduct lotteries I confess that that seems to me to come exactly within 
the words which I have read from s. 24 (1). It is true that the provision is put in 
a negative form—it must be for purposes not connected with lotteries—but if 
the business is connected with lotteries, it follows that an offence has been com- 
mitted. Im fact, I have asked myself this question: If, on these facts, it is to be 
held that there is no offence, would it not be possible to say that no offence would 
be committed if the directors of a commercial company conducted a lottery 
which was confined to shareholders in the company for the purpose of raising 
money to enable the company to continue or to enable the company to extend 
its operations ? These are weekly lotteries held to provide a weekly sum of money, 
and if that is not conducting a business in connection with lotteries, I find 
great difficulty in understanding what would be. In my opinion, the decision 
of the justices was right, the decision of quarter sessions must be set aside and 
the convictions upheld, and I would allow the appeal accordingly. 


CASSELS, J.: I agree with the judgment which the Lord Chief Justice 

has just delivered. As the court is not unanimous, I desire to indicate my reasons. 

Associated with the Football Club is this Supporters’ Club. One of its objects 

is to raise money for the Football Club by means of lotteries. Although the 

Supporters’ Club has been in existence for thirty years, it was not until five years 

ago that the Supporters’ Club added to its other activities, such as whist drives 

and dances, the conduct of periodical lotteries which by March, 1954, had become 

weekly. It was for being concerned with such lotteries in April and May that the 

respondents were convicted by the justices in petty sessions. The respondents 
appealed to quarter sessions and their appeal was allowed. 

The weekly sale of tickets in the lotteries was limited to five thousand because 
of the heavy clerical work involved. After defraying the cost of printing and 
stationery, sixty per cent. of the net proceeds of the lotteries went in prizes, 
whether in money or kind, or both, is not stated, and the remaining forty per 
cent. was handed over by the Supporters’ Club to the Football Club. The average 
amount which the Supporters’ Club passed over to the Football Club was £90 a 
week. A sub-committee of the Supporters’ Club managed the lottery in a room 
set apart at the football ground for the use of the Supporters’ Club. There were 
7,187 members of the Supporters’ Club and it was estimated that about one-third 
of them purchased tickets, in other words, between two thousand and two 
thousand five hundred members bought tickets in the lotteries. 

The justices in quarter sessions were of the opinion that the running of the 
lottery was only incidental and ancillary to the other methods, like dances, 
whist drives, jumble sales, darts and skittle matches, to carry out the declared. 
purpose of the Supporters’ Club to help the Football Club. I do not understand 
the use in this connection of these words “ incidental” and “ancillary” ; I 
think the word “‘ additional ’” would have been a better word. 

The Betting and Lotteries Act, 1934, s. 21, declares all lotteries to be unlawful, 
and s. 24 exempts private lotteries, which means a lottery 


“« promoted for, and in which the sale of tickets or chances by the promoters 
is confined to, either—(a) members of one society established and conducted 
for purposes not connected with gaming, wagering or lotteries; or (b) persons 
all of whom work on the same premises; or (c) persons all of whom reside 


on the same premises.”’ 


I need not trouble about para. (b) and para. (c). On the facts shown by the 
Case this was a society conducted for purposes connected with lotteries. W here 
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Parliament uses two words, as here, ‘‘ established ”’ and i conducted ”, I think 
Parliament intended to convey two separate meanings. A society may be 
established for one purpose and conducted for another. This society was 
established to help the Football Club financially. It was conducted for a purpose 
connected with lotteries. I think frequency is an important feature. Here 
there was a weekly lottery. If frequency is not to be regarded there would seem 
to be nothing to prevent a society established for other purposes adding to and 
probably vastly inereasing its funds by daily lotteries on the results of racmg 
events or other chances. If scale is not to be regarded, there would seem to be 
nothing to prevent a society established for other purposes adding to and probably 
vastly increasing its funds by attracting many thousands of people who, on @ 
nominal payment could belong to the society and would then indulge in participa- 
tion in a lottery which had a prize fund amounting to sixty per cent. of the net 
receipts. 

In this case, the respondents formed a sub-committee which conducted these 
lotteries. ‘The sub-committee organised the printing and sale of the tickets, 
checked the returns, sorted the results and worked out and distributed the prize 
moneys. The Supporters’ Club was being conducted for purposes connected 
with a lottery. It is not, in my opinion, necessary that it should be the sole 
purpose of the Supporters’ Club. I think it was at the material times its main 
purpose, and indeed the result was to pay over to the Football Club a sum of 
money which was larger than the sum of money which came from all the other 
efforts combined; it was whist drives and the other activities which were 
incidental and ancillary to the lotteries, if those words are to be used. 

I think on the facts found in the Case Stated the appeal committee arrived 
at a wrong conclusion in law, and they should have upheld the convictions by 
the justices. There is no magic about this being a Supporters’ Club of a Football 
Club or any other club engaged in sport or games. If the respondents are within 
the law then a society formed for any purpose, political, social or otherwise, 
provided it is not an illegal purpose, can have a supporters’ club to collect funds 
for it, and that supporters’ club can conduct weekly lotteries along with some 
dances and whist drives. It can make those lotteries its main method of collecting 
these funds and can attract an enormous membership on a merely nominal 
subscription. The lucky members who have bought one or two tickets can 
share a big percentage of the net money return on the sale of tickets in the 
lotteries and a smaller percentage can be given to the society: and yet it would 
have to be held that the supporters’ club was conducted for purposes not con- 
nected with lotteries. If that be so, then there is nothing to prevent such a 
club from running a gaming or wagering establishment as well as handing over 
the proceeds, and s. 24 (1) becomes a nullity. I do not believe that that was the 
intention of the legislature. I do not believe that that is the construction that 
has to be put on the Act. 

I agree that this appeal succeeds, and I agree with what my Lord has said 
about these convictions having to be restored. 


86 


DEVLIN, J., read the following judgment: The Torquay United Supporters’ 
Club has existed for over thirty years and its object, as its name indicates, is to 
support the Torquay United Football Club. The Football Club could not cance 
on if it had to rely simply on gate-money. The Supporters’ Club helps it in 
two ways, first by giving unpaid labour for the maintenance of the ground, 
by the provision of gatemen and stewards and by discharging other sila 
duties ; and secondly, by raismg money. Money is raised by a number of social 
activities, such as dances, whist drives and so forth, and recently the Supporters’ 
Club has taken to raising additional money by means of weekly lotteries. B 
activities other than lotteries the Supporters’ Club had previously pinbecdat 
in raising enough money to hand over to the Football Club about £2,000 per 
annum, This left an annual deficit of more than twice that noua sage 
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means of the weekly lotteries the club has raised enough money to hand over to 
the Football Club about £90 a week to cover this deficit. The club has over 
seven thousand members but only five thousand tickets are issued for each lottery, 
as these produce enough to raise the amount required for the deficit. A member 
may take more than one ticket, and in fact only about one-third of the members 
participate in each lottery. 

The question to be determined is whether in these circumstances the Supporters’ 
Club is “conducted for purposes not connected with gaming, wagering or 
lotteries * within the meaning of the Betting and Lotteries Act, 1934, s. 24 (1) (a). 
The Torquay justices thought that it was not so conducted and they convicted 
the respondents. The Appeal Committee of the Devon Quarter Sessions allowed 
the appeal and stated a Case for the opinion of this court. 

There is no doubt that the Supporters’ Club now raises a large proportion of 
its funds, about two-thirds, by holding regular lotteries. Does this mean that 
one of the purposes for which the society is conducted is the holding of lotteries ? 
Very few societies exist merely for the purpose of raising funds; the raising 
of funds is done in pursuance of one or more of the society’s objects. On the 
other hand very few societies exist for purposes the furtherance of which does 
not require the provision of funds. Counsel for the respondents argues that the 
raising of funds is not by itself one of the purposes of this club, and that because 
it raises funds so as to further its true purposes, the raising of the fund is not in 
itself to be described as a purpose. He concedes, however, that a society might 
adopt a particular means of raising funds, such as a lottery, on such a scale that 
the means dwarfed the ends, with the result that the holding of the lottery became 
one of the purposes for which the society was conducted. 

The Solicitor-General does not accept this distinction between means and 
purposes. He does not submit that the mere fact that some part of the funds 
is raised by means of a lottery is of itself enough to constitute ‘‘ a purpose”’, 
but he says that it becomes a purpose if it is done on a sufficient scale to form 
part of the society’s business. It is, he says, a matter of degree and in determining 
the question one must look at all the circumstances. In this case he relies on 
the regularity and frequency with which lotteries are now held and the large 
amount of money which they now raise. Questions of degree are, he concedes, 
primarily questions of fact for the appeal committee to determine, but he submits 
that in this case the raising of funds by means of lotteries is so considerable that 
no justices who directed their minds to the proper question could rightly come 
to any other conclusion than that it is one of the purposes for which the society 
is now being conducted. 

Part II of the Betting and Lotteries Act, 1934, begins with s. 21 which, subject 
to the provisions thereafter set out in Part II, makes all lotteries unlawful. The 
exemptions from this general provision are contained in s. 23 and s. 24 and from 
their nature it is apparent that, while Parliament intended to prohibit entirely 
any large lotteries open to the public generally, it did not intend to prohibit 
small lotteries restricted to groups of people, provided they were conducted in 
accordance with a number of specified conditions. Section 23 exempts small 
lotteries which are promoted as an incident of certain entertainments such as 
bazaars, sales of work, etc. Section 24 exempts private lotteries, and the question 
in this case is whether the lottery falls within the definition of a private lottery 
in sub-s. (1). This sub-section defines three classes of private lottery, and there 
is a common element in each definition, that common element being the limitation 
of the sale of tickets to a limited group of persons. Two of these groups are very 
simply described and are easily identifiable because the nexus is physical in 
character. The former consists of persons who work on the same premises, and 
the latter of persons who reside on the same premises. A common place ve 
employment or a common residence are the factors which pel gaapteans bes 
these groups. The remaining group—the first to be specified—is “‘ member: 
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one society ”. Here the nexus is mental and not physical. People do not belong A 
to one society unless the society is formed for Ce purpose or PuE POEs: 
The common purpose is thus the factor which unites the members of this oa 
But the terms of the definition are not restricted to “ members of one society *. 

If they were, there would be an easy means of evasion. Societies would be 
formed for the common purpose of holding lotteries. That would produce an 
absurd result and the Act uses words to exclude it; the words are wide. Ifan B 
expressed purpose of the society were to hold lotteries, naturally it. would stand 
condemned; but if the objects are tainted by any such purpose, likewise 1t 1s 
condemned. So the respondents are required to show that their purposes are 

“ not connected with gaming, wagering or lotteries ”’. 

Another possible evasion that Parliament has foreseen is that a society might 
be formed for one purpose and conducted for another. The original purpose C 
might be lost sight of or become a facade for some other purpose. The society's 
affairs might be so conducted that a new purpose not contained in its original 
objects grows up and becomes one of the purposes of the society. Therefore 
the Act uses the phrase “‘ established and conducted’. The respondents must 
show that their society is neither established nor conducted for a tainted purpose. 
This reference to the conduct of the society naturally leads to an inquiry into D 
what it is doing. Its objects are to be judged not merely by the aims which it 
declares on establishment, but also by its deeds. But its deeds are to be scrutinised 
only in order to see what light they throw on the purpose of the association. 
One must not lose sight of the fact that the object of this definition is not to 
forbid a course of conduct, but to define a group. If the group comes within the 
sub-section it may hold as many lotteries as it likes. If the lottery is a private E 
lottery—the word “ private ” is I think used to show that the distinction to be 
emphasised is concerned primarily with character and not with size—the Act 
imposes no limitation on the amount of money which the lottery raises or on the 
frequency with which it is held. This is clearly shown by reference to the other 
groups within the sub-section whose definition is beyond doubt. Thus there 
may be a large number of people working on the same premises, I suppose many F 
hundreds work in this building where we are now sitting. Such people may form 
a committee to organise lotteries and may hold lotteries as often as they like, 
raise any amount of money they like and do what they like with the money. 
The conduct of their affairs is unrestricted. It is indeed irrelevant to inquire 
how they conduct themselves, so long as they observe the special conditions. 

It is worth noting that under s. 24 the condition which forbids the sending of G 
tickets through the post must of itself be restrictive of size. But the inquiry 
into “‘ conduct ” under s. 24 is relevant only if it throws light on the bond of 
purpose which unites its members. 

The Solicitor-General does not contend that this society was established for a 
tainted purpose. He submits that it is now conducted for such a purpose. I 
think that a misconstruction of the word “ conducted ” in the section leads toa H 
fallacy underlying the Solicitor-General’s argument. The question is not whether 
the society conducts lotteries, nor even whether it conducts a business consisting 
largely of lotteries, but whether its affairs are so conducted that the untainted 
purposes for which it was established have either been overthrown or joined by 
a tainted purpose. Of course, in one sense every time the club holds a lottery, 
it might be said to be conducting itself for the purpose of holding a lottery. If I 
this were the right test of purpose, it would make nonsense of the definition, for 
it would be impossible to hold a lottery and remain within it. What the sub- 
section refers to is not these smaller purposes which govern the doing of the 
individual act, but the larger purposes which unite the members of the society. 
No doubt each activity of the society, whether it be a lottery, a whist drive or 
cutting the grass, is done with the immediate purpose of doing the act itself, 

In that sense you may say that the society has as many purposes as it has 
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activities. But if a measurement of its activities had been intended as the test 
it would have been a simple matter to have phrased the definition as one which 
covered any society which held enough lotteries to amount to a substantial part 
of its activities, and exempted only those which held occasional lotteries. That 


sort of test is contemplated by s. 23, where one of the conditions (sub-s. (2) (d)) 
provides that | 


“ the facilities afforded for participating in lotteries shall not be the only, 
or the only substantial, inducement to persons to attend the entertainment.” 


No doubt the word “ conducted ” in s. 24, if taken by itself, might suggest that 
what one has to look at is what the society is doing, and not what the society 
is aiming at. But on the true construction of the section, I think that the word 
* conducted ” is used in order to broaden the word ‘established’. What has 
to be considered is not the immediate purpose of the act but the purpose of the 
association. The conduct of the society is material only if it effects a change in 
the purposes for which the society was established. 

If this construction is right, then the matter which the justices have to inquire 
into is whether the holding of lotteries has joined the proclaimed objects of the 
society as one of its purposes. That such a thing may happen is illustrated by 
the case of Pearse v. Hart (1) which this court decided earlier this week. In 
that case a supporters’ club, similar to the one we are now considering, started 
holding lotteries in January, 1953. It had then one thousand four hundred 
members. Within six months its membership rose to twelve thousand five 
hundred. It is only reasonable to suppose that the vast majority of these 
new members were attracted solely by the idea of joining in the lotteries. If 
the justices thought that eighty or ninety per cent. of the members had joined 
the society without any particular sympathy for its proclaimed objects, but 
with the object of having a flutter, they would manifestly be entitled to find that 
the holding of lotteries had become one of the common purposes which held the 
members together. Whether or not it had become one of the society’s purposes 
is a question of fact; and there was certainly in that case ample evidence on which 
the justices could so hold. 

In the present case the committee have, I think, applied their mind to the right 
question. It would perhaps have been better if they had expressed their finding 
in the terms which the Act uses and had found specifically that none of the 
purposes for which the club was established or conducted were connected with 
gaming, wagering or lotteries. I have noted before that justices seem reluctant 
to express their findings of fact in the express terms which the Act specifies, 
perhaps because they fear that they may be thought to be deciding the point of 
law which is being submitted to the court. They might consider employing the 
formula much used in commercial arbitrations: ‘‘ In so far as it is a question of 
fact we find, and in so far as it is a question of law we hold, etc.” That leaves it 
to the superior court to decide what is fact and what is law, but also leaves the 
superior court in no doubt, if it turns out to be a question of fact, about the 
conclusion of the justices on it. Here the appeal committee has in para. 6 
of the Case expressed the opinion 


“that the running of the lottery was only incidental and ancillary to the 
other methods and enterprises used by the Supporters’ Club to carry out its 
declared purpose of helping the Football Club...” 


I think this finding shows that they have applied what I believe to be the right 
test. They have distinguished between purposes and the means adopted for the 
carrying out of such purposes, and they have held in effect that the raising of 
money by lottery is only one of the means and has not changed the purposes 
for which the club was established. I think that this is a conclusion which they 
could reasonably reach on the evidence, and it is a question of fact for them. 
The holding of lotteries now forms a substantial part of the club’s activities, 
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but Iam unable to say that as a matter of law it had grown to such overwhelming 
proportions that the committee could only hold that it had become one of the 
purposes of the association. 

A failure to distinguish between purposes and means leads to difficulties which 
are inherent in the Solicitor-General’s argument. Is the raising of funds per se 
one of the purposes of the club ? I can understand an argument that it is. I 
can follow an argument that if a club has a number of objects and those objects 
require the raising of money, then the raising of money for those objects must 
itself become one of the purposes of the club. But then if the raising of funds 
is one of the purposes of the society, and the raising of funds is “* connected with 
... lotteries ”’, the society is outside the sub-section. The raising of funds would 
be connected with lotteries (the words are extremely wide) if any part of the funds 
was raised by lotteries. This would mean that a single lottery held for the purpose 
of raising funds would take the society outside the sub-section. The Solicitor- 
General shrinks from this conclusion. But if this conchision is not accepted, it 
can only be because, for the purposes of this sub-section, the raising of funds for 
the society’s objects is not to be regarded as one of the purposes of the society, 
but only as a means for achieving its purpose. Of course the means may grow so 
great as to swamp the ends: the holding of the lotteries may be indulged in on 
such a scale as to be no longer a means of raising money but an end in itself. 
But that is simply to express in other words the test I have already applied. 

I can see no warranty in the Act for any half-way house or for saying that it 
is all right to hold an annual or quarterly or maybe a monthly lottery, but not 
to hold a weekly one; or that it is all right to raise, say, ten per cent. of the 
society’s funds by means of a lottery but not to raise fifty per cent. or more. 
The definition is not in my view, as I have already said, concerned with limiting 
the frequency or size of lotteries, but simply with ascertaining the nature of the 
common bond defining the group within which the sale of tickets is to be confined. 

For these reasons, I think that the decision of the appeal committee was right 
and I would uphold it. 


LORD GODDARD, C.J.: The order of the court is that the appeal be 
allowed; the question submitted is answered in the negative, the order of the 
appeal committee is quashed and the convictions restored. The respondents 
will have to pay the costs of the appeal. 

ae ; Appeal allowed. 
Solicitors: Director of Public Prosecutions (for the appellant); Arthur & Co. 

(for the respondents). 
[Reported by A. P. PRINGLE, Esq., Barrister-at-Law. | 
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NOTE. 
PEARSE AND OTHERS v. HART. 


[QUEEN’s BENcH DrvisIon (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 14, 1954.] 


Gaming—Lottery—Private lottery—Lottery conducted by supporters’ club to 
provide funds for football club—Betting and Lotteries Act, 1934 (24 & 25 
Geo. 5 c. 58), s. 24 (1). 


[ For the Betting and Lotteries Act, 1934, s. 24, see 10 HatsBury’s STatuTEs 
(2nd Edn.) 804, 805.] 


Case referred to: 
(1) Maynard v. Williams, p. 81, ante. 


Case Stated by the justices for the City of Gloucester. 

The first two appellants were members of the Gloucester City Association 
Football Club Supporters’ Club who were charged with unlawfully selling tickets 
in a lottery contrary to the Betting and Lotteries Act, 1934, s. 22 (1) (b), and the 
third appellant, a limited company, was charged with unlawfully printing the 
tickets contrary to s. 22 (1) (a) of the said Act. 

The Supporters’ Club was formed in 1936 and, according to its rules, its objects 
were: (i) to promote among the citizens of Gloucester and the neighbouring 
district the furtherance of association football; (ii) to encourage athleticism; 
(iii) to provide funds to support the Football Club; (iv) to provide facilities to 
enable members to attend “‘ away ”’ matches of the Football Club; (v) to promote 
social or other activities among members of the club. 

In 1949, the Supporters’ Club had one thousand members. In April, 1954, 
the Supporters’ Club had over sixteen thousand members each of whom paid an 
annual subscription of Is., and received a membership card and a copy of the 
rules of the Supporters’ Club. In January, 1953, the Supporters’ Club com- 
menced a lottery in which the sale of tickets was confined to members of the 
Supporters’ Club. Membership of the lottery was confined to members of the 
Supporters’ Club and the annual membership fee of the lottery was ls. At the 
end of 1952, the membership of the Supporters’ Club numbered about 1,400, but 
by June, 1953, the membership had risen to 12,500. On Apr. 10, 1954, 14,784 
chances were sold, and a week later 14,726. Without taking into account the 
lottery the estimated income of the Supporters’ Club for 1954 (based on 1953 
figures) was £2,920; for 1953 the proceeds of the lottery amounted to £34,400 
of which seventy-five per cent. was distributed in prizes. 


H. Heathcote- Williams, Q.C., and C. B. Priday for the appellants. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), C. R. N. Winn and 
Paul Wrightson for the respondent. 


LORD GODDARD, C.J. (having stated the facts): The justices came “to 
the conclusion that this was an unlawful lottery because the appellants had not 
shown that it was a private lottery within s. 24 (1) of the Betting and Lotteries 
Act, 1934. The justices were justified in coming to that conclusion because 
on the facts they found that it was impossible to say, although only members 
of one society could take tickets, that the club was not conducted for a purpose 
connected with lotteries; it was their way of raising money. There was first of 
all a Supporters’ Club and then a separate club within a club, or at any rate a 
department of it, because an extra shilling was paid for membership of the lottery 
competition. 

This matter is a question of fact provided a proper reading is given to s. 24 (1) 
and the justices apply their minds and direct themselves correctly as to what 
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the section means. I do not think that the fact that the club supports other 
activities affects the matter at all. It is not a question whether the club has one 
purpose and one purpose only. The club may have a variety of purposes. I 
have no doubt that the Gloucester Football Club Supporters’ Club had, but if 
one of their purposes is connected with lotteries, it seems to me that their lottery 
ceases to be a private lottery and is, therefore, unlawful. There is no suggestion 
here that the lottery was run for improper purposes, still less that it was not 
properly run, but that is not a matter with which this court is concerned any 
more than the justices were concerned. The justices were amply justified in 
coming to the conclusion they did in this case and I do not think that they 
could have come to any other decision. 
For these reasons the appeal should be dismissed. 


CASSELS, J.: I agree. The justices came to the conclusion that this was 
a society conducted for purposes connected with gaming, wagering or lotteries. 
There was ample evidence to support their finding to that effect. I think that 
this Supporters’ Club has for one of its purposes the running of a lottery and, 
therefore, the appellants come within the mischief of the Act, they were properly 
convicted and I think this appeal must be dismissed. 


DEVLIN, J.: The meaning and effect of the Betting and Lotteries Act, 
1934, s. 24, is one of the matters which the court will consider in Maynard v. 
Williams (1) in which it has reserved judgment and, therefore, all that I think 
it is necessary to say in the present case is this: that even if the construction 
most favourable to the appellants were adopted, there would still be ample 
evidence to justify the conclusion of the justices that one of the purposes for 
which this society was conducted is connected with gaming, wagering or lotteries. 
Accordingly, I agree that the question stated in the Case should be answered in 
the affirmative and that the conviction should be upheld. 

Appeal dismissed. 

Solicitors: Devonshire & Co., agents for Bretherton & Sons, Gloucester (for 
the appellants); Director of Public Prosecutions. 

[Reported by A. P. Prinewz, Esa., Barrister-at-Law.] 
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A 
MOORHOUSE (INSPECTOR OF TAXES) v. DOOLAND. 


[Court oF AppEAL (Sir Raymond Evershed, M.R., Jenkins and Birkett, L.JJ.), 
November 19, 22, 23, December 15, 1954. ] 


Income Tax—Income—V oluntary payments—Professional cricketer—Collections 
B made for meritorious performances—Income Tax Act, 1918 (8 & 9 Geo. 5 

c. 40), Rules Applicable to Sch. E, r. 1. 

The taxpayer, who was a professional cricketer of a league club, was 
entitled, under his contract of employment which incorporated a rule of a 
cricket league applying also to amateur players, to have a collection made 
whenever he had a particularly meritorious performance in batting or bowling 

C for the club. Such performances occurred with considerable frequency 
and collections were made. The General Commissioners of Income Tax 
found that the collections were not taxable on the ground that they were 
not a profit arising from the taxpayer’s employment within r. 1 of the Rules 
Applicable to Sch. E to the Income Tax Act, 1918. 

Held: (i) in determining whether a voluntary payment to the holder of an 

D employment is taxable under Sch. E to the Income Tax Act, the character 
of the payment, i.e., whether it is a perquisite or profit from the employment, 
is to be judged in relation rather to the recipient than to the giver; according- 
ly, the collections were taxable in the present case because (a) they arose in 
the ordinary course of the taxpayer’s employment, (b) occasions for the 
collections arose repeatedly and (c) the taxpayer was entitled by the terms 

E of his contract to invite subscriptions, and, therefore, from the standpoint 
of the taxpayer, the proceeds of the collections were earnings accruing from 
his employment. 

Seymour v. Reed ([1927] A.C. 554) distinguished. 

(ii) the case had not been determined by the commissioners on a question 
of fact, and their finding was one of mixed fact and law which it was open 

F to the court to review. 

Per Str RayMonpD EVERSHED, M.R.: (a) lam unable to assent to the wide 
proposition that if it be shown of a voluntary payment to an employee... 
made by the employer or by a third party, that it was only made because the 
recipient was the employer’s servant . . . therefore the sum is taxable... 
In my view a gift or present made either on some special occasion as a 

G wedding, a century at cricket, a birthday or at a season of the year when 
it is customary to make presents, does not necessarily cease to be non- 
taxable merely because the ties that link the recipient and the giver are, or 
are substantially, those of service (see p. 99, letter F, and p. 100, letter B, post). 

(b) in my judgment the authority of Blakiston v. Cooper ([1909] A.C. 104) 

H is necessarily limited by its own particular facts (see p. 102, letter B, post). 

Appeal allowed. 


[ As to Taxation of Voluntary Payments to the Holder of an Office or 
Employment, see 17 Hatspury’s Laws (2nd Edn.) 213, para. 435; and for cases 
on the subject, see 28 Dicsst 85, 490-507. 

For r. 1 of the Rules Applicable to Sch. E to the Income Tax Act, 1918, 
see 12 Hatsspury’s Statutes (2nd Edn.) 177; and for the replacing provisions of 
para. 1 of Sch. 9 to the Income Tax Act, 1952, see 31 HatsBuRY’s STATUTES 


(2nd Edn.) 522.] 


Cases referred to: ' 
(1) Seymour v. Reed, [1927] 1 K.B. 90; 95 L.J.K.B. 796; 135 L.T. 259; 
reved. H.L., [1927] A.C. 554; 96 L.J.K.B. 839; 137 L.T. 312; 11 
Tax Cas. 625; Digest Supp. 
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(2) Blakiston v. Cooper, [1907] 2 K.B. 688; 76 L.J.K.B. 1041; 97 L.T. ae 
affd. H.L., [1909] A.C. 104; 78 L.J.K.B. 135; 100 L.T. 51; 5 Tax Cas. 
347; 28 Digest 86, 495. 

(3) Davis v. Harrison, (1927), 96 L.J.K.B. 848; 137 L.T. 324; 11 Tax Cas. 
707; Digest Supp. 

(4) Calvert v. Wainwright, [1947] 1 All E.R. 282; [1947] K.B. 526; [1947] 
L.J.R. 1335; 177 L.T. 159; 27 Tax Cas. 475; 2nd Digest Supp. 

(5) Herbert v. McQuade, [1902] 2 K.B. 631; 71 L.J.K.B. 884; 87. L.02348; 
66 J.P. 692; 4 Tax Cas. 489; 28 Digest 86, 492. 

(6) Turton v. Cooper, (1905), 92 L.T. 863; 5 Tax Cas. 145; 28 Digest 86, 494. 


Appeal. : 
The Crown appealed from an order of Harman, J., dated May 27, 1954, 


dismissing an appeal by Case Stated from a decision of the General Commissioners 
of Income Tax for Blackburn. 

The commissioners held by a majority that collections for meritorious perfor- 
mances to which the taxpayer, a professional cricketer, was entitled under his 
contract of service with a league cricket club were not taxable under r. 1 of the 
Rules Applicable to Sch. E to the Income Tax Act, 1918, on the ground that they 
were not a profit arising from the taxpayer’s employment but were given as 
testimonials to his abilities. The taxpayer contended that he received the 
collections from the spectators as testimonials in recognition of his skill as a 
player and not from his employers and that they were not a profit arising from 
his employment but a voluntary gift. The Crown contended that the voluntary 
nature of the collections was immaterial and that the frequency of the collections 
distinguished the case from Seymour v. Reed (1), in which gate receipts paid to a _ 
county cricketer’s benefit were held not taxable; that the taxpayer’s contract 
of employment and the league rules gave him the right to the collections and 
that they were a profit accruing to him by reason of his employment. HARMAN, J., 
held that the right to the collections arose out of the league rules and that there 
was evidence on which the commissioners could hold that the collections were 
personal tributes to the taxpayer and did not arise out of his employment, and 
he dismissed the appeal. 

The Crown appealed. 


Roy Borneman, Q.C., and Sir Reginald Hills for the Crown. 
F’. N. Bucher for the taxpayer. 


Cur. adv. vult. 
Dec. 15. The following judgments were read. 


SIR RAYMOND EVERSHED, M.R.: In this appeal the question is 
whether the Crown are entitled to recover income tax in respect of a sum (not 
finally ascertained, but treated for the purposes of the proceedings as amounting 
to £48 or thereabouts) which represents the proceeds of collections made at 
cricket matches during the cricket season of 1951 for his own benefit by or on 
behalf of the taxpayer, Mr. Bruce Dooland, a professional cricketer employed 
as such at the relevant dates by the East Lancashire Cricket Club, one of the 
clubs commonly known as “ the Lancashire League ”’. 

The taxpayer was at the relevant dates assessed for tax—and, as is agreed, 
rightly assessed—under Sch. E to the Income Tax Act, 1918, his service as 
cricket professional being an ‘‘ employment ” which, as the result of s. 18 (1) 
of the Finance Act, 1922, was translated from the scope of Sch. D to that of 
Sch. E. It follows that the taxpayer’s liability has to be tested having regard 
to the well-known language of r. lof Sch. E“... all... fees, wages, perquisites 
or profits’ arising from the employment concerned. The Crown have not 


ky 


wa 





C.A.] MOORHOUSE v. DOOLAND (Sir R. Eversnep, M.R.) 95 


relied on any of the special words, for example, particularly ‘“ perquisites ” 
in this rule. This, in the event, is not therefore a case related to any of the 
peculiar differences between the terms of Sch. D and Sch. E or their respective 
rules. The question is whether, on the whole facts of the case as proved and found 
these collections were in truth and in substance part of the taxpayer’s earnings 
as a professional cricketer and taxable as such: whether they fall fairly within 
the words which are found in the Rule Applicable to Case II of Sch. D “all 
profits and earnings of whatever value arising from ”’ the employment, a formula 
which for present purposes may be taken as synonymous with that quoted from 
the Rule Applicable to Sch. E. 

Since all cases of comparable character must, in my judgment, turn on their 
facts, I find it desirable to quote at some length from the Case Stated and the 
documents annexed thereto. The taxpayer’s engagement was governed by a 
contract in writing (annexed to the Case) dated Aug. 27, 1949, and made between 
Mr. Eli Higham on behalf of the East Lancashire Club of the one part and the 
taxpayer of the other part. By that contract the taxpayer agreed to serve as 
cricket professional to the club for the two seasons of 1950 and 1951. Clauses 
2 and 3 were in the following terms: 


“2. The salary payable by the club to the professional shall be the sum of 
£800 for each of the said two seasons to be paid by equal weekly payments 
throughout the said seasons or in such other manner or at such other times 
as may be mutually agreed upon and the club shall also pay in each of the 
said seasons the sum of £150 for or towards the cost of one passage for the 
professional between Australia and England. 3. Talent money shall be 
paid to the professional by the club at the rate of one guinea for each and 
every score of fifty runs made by the professional in any Lancashire League 
or Worsley Cup match in which the club takes part during the term of his 
engagement and also a like sum on every occasion on which he obtains six 
wickets or performs the hat trick in any such match. Collections shall be 
made for any meritorious performance by the professional with bat or ball 
in any Lancashire League or Worsley Cup match in accordance with the 
rules for the time being of the Lancashire Cricket League.”’ 


As will later appear, the last sentence of cl. 3 is, in my view, of particular 
importance. 

There followed a number of clauses strictly regulating the taxpayer’s obligations 
as to playing in club matches, acting as coach and the like; including provisions, 
in the event of the taxpayer’s incapacity, enabling the club to engage a substitute 
at a remuneration to be paid, up to a stated limit, by the taxpayer, and also in 
certain circumstances to determine the agreement. The final clause, cl. 13, 
was as follows: 


‘“ Provided always and it is hereby declared that this agreement is made 
subject to the rules for the time being in force of the Lancashire Cricket 
League a copy of which has been produced to the professional and such 
rules so far as they relate to the professionals engaged by any Lancashire 
League club and so far as they are not hereby varied or inconsistent herewith 
shall be read with this agreement and deemed to be incorporated herein.” 


‘There was, in fact, no express obligation on the taxpayer’s part to play in 
the matches to the best of his ability; but it may no doubt be assumed from the 
nature of the engagement and of the game of cricket that he would do so, and 
that he would be encouraged to such efforts by the provisions for talent money 
and collections in cl. 3. 

The relevant rules of the league are also set out in the Case. At the date of 
the contract, 1949, r. 33 was, as set out in para. 2 (3) (b) of the Case: 
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‘“ Bach club must play one professional, but not more than one, in league 
matches; the whole of a professional’s remuneration must be in the form of 
a weekly wage plus usual talent money and collections, and all other forms 
of payment such as benefit matches, commission on gate money, agreement 
signing fee, ete., are strictly forbidden. All professional agreements must 
be deposited with the league secretary within fourteen days of completion 
thereof, and shall then be examined by him to see that they conform to the 
league rules. The knowledge of any part of the agreement shall be confined 
to the president and honorary secretary, unless they decide that the interests 
of the league require that any portion of the agreement should be laid before 
the league committee. All agreements must contain the following clause :— 
‘The said... shall not at any time during the continuance of this agreement 
play in any cricket match other than the matches arranged by the . . . cricket 
club without first obtaining the consent of the committee of the said club 
in writing under the hand of the chairman or secretary of such committee ’.” 
This rule was altered before the opening of the 1950 cricket season by the 
omission from the opening paragraph of the words “‘ and collections ”’. It follows, 
therefore, that during the relevant seasons, “‘ collections’, according to the 
league rules and therefore to the taxpayer’s contract, were not and could not be 
part of the professional’s ‘‘ remuneration ”’ (as defined by r. 33); but they were 
(in view of r. 38) still clearly permissible, and in fact made, in the taxpayer’s 
case. The taxpayer’s contract gave him the right to the benefit of such collections 
in the circumstances stated in r. 38. In fact, during the seasons 1950 and 1951, 
collections were made by or for the taxpayer as a result of performances on his 
part which qualified him therefor on five and eleven occasions respectively. The 
claim in the present case (as I have already stated) arises from the latter season. 
To judge from the list of fixtures in the rules annexed to the Case, the East 
Lancashire Club played about twenty-five matches in the season. It appears, 
finally, from the Case that the collections (which were made on the ground 
and might be made on the occasion of home or away matches) were handed, 
after counting, immediately to the player concerned, the club neither contributing 
to nor handling the money. It was stated in evidence by the treasurer of the 
East Lancashire Club that the financial standing of a club might influence a 
professional in deciding which club to join (a fact which appears to me obvious) 


and that in fact the East Lancashire Club was “the wealthiest and best - 


supported ”’ in the league. 

On these facts counsel for the taxpayer contended that, since the performances 
which qualified a player for the taking of a collection were performances of 
exceptional personal prowess, which, in the taxpayer’s case, it was not his 
contractual duty to achieve, they were therefore distinct from and outside the 
scope of his employment and the sums collected represented (unlike talent 
money), not earnings, but the spontaneous expression by way of gift on the part 
of members of the public of their grateful pleasure in witnessing the taxpayer’s 
skill. This argument was (according to counsel) strongly reinforced by the facts; 
(i) that amateurs could qualify like professionals (albeit by reference to a some- 
what less exacting standard) for the making and taking of collections, the true 
character of which could not differ from those taken for professionals, but which, 
in the case of an amateur, could not constitute professional earnings; (ii) that 
the sums collected were small in comparison with the regular salary; and 
(iii) that there was no finding and no evidence that the possibility or expectation 
of collections had played any part in influencing the taxpayer to make the contract 
which he did. On these grounds, therefore, counsel for the taxpayer contended 
applying the principle which has found similar judicial expression, including 
the language of that very experienced judge, Rowxart, J., in the cases to which 
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7 shall later refer, that these collections were ‘‘ mere personal gifts” and not 
‘by way of payment for his services”. Counsel further submitted that, in 
any case, the conclusion of the majority of the General Commissioners was one 
of fact and, there being no error of law shown, was conclusive. 

There emerge, however, from the facts of the present case three circumstances 
of the most significant relevance. First, though it is true that the taxpayer 
qualified for the collections by excellences of performance on his part, they were 
excellent performances of his professional duty as a cricketer, and they arose in the 
ordinary course of his service while playing as the cricket professional of the 
East Lancashire Club. Second, though the performances were exceptional in 
the sense of being outstanding, they were not exceptional in the sense of being 
very rare and unlikely to be, save very occasionally at most, repeated. Third, 
and not the least, it was a term of the taxpayer’s contract of service that, on 
each occasion on which he performed his service with the requisite degree of 
skill, he should be entitled to invite subscriptions for himself from bystanders. 
It was a right capable of enforcement at law, if the taxpayer’s employers infringed 
it, by refusing to permit the taking of a collection when, according to the league 
rule incorporated in his contract, his performance had reached the qualifying 
standard. The right, in other words, was part of the consideration for his services 
flowing from his employers. And if the question were asked ‘‘ What is the 
right worth ?”’ the corresponding question would be naturally provoked ‘* How 
much in fact was collected ?” 

In light of these circumstances my own conclusion on the facts, unless I am 
precluded by a contrary finding of the commissioners, is that the collections 
received by the taxpayer during the 1951 season constituted, in truth and sub- 
stance, part of the earnings of his profession and cannot fairly be called “ mere 
personal presents ” distinet from his earnings. To put my conclusion in the form 
posed by Jenxrns, L.J., during the argument, if the question had been asked of 
the taxpayer at the end of the 1951 cricket season—what were his earnings as the 
East Lancashire Cricket Club professional ?—an answer which ignored altogether 
the proceeds of the collections would, by ordinary standards of common sense 
and accuracy, have fallen short of the truth. 

Ihave said ‘‘ unless I am precluded by a contrary finding of the commissioners ”’, 
and it will be convenient for me to dispose at once of this point made by counsel 
for the taxpayer. I cannot myself assent to the view advanced by counsel for 
the Crown that it is ‘“‘ dangerous” to leave matters of this kind, viz., the 
discrimination between earnings arising from an employment on the one hand 
and mere personal presents on the other, to the commissioners as questions 
of fact. No doubt problems of this character commonly involve mixed questions 
of fact and law. But as Viscount Cave, L.C., observed in Seymour v. Reed (1), 
the case of the Kent county cricketer ([1927] A.C. at p. 559): 


“* The question to be answered is, as Rowxatt, J., put it: ‘Is it in the end 
a personal gift or is it remuneration ?’ ” 


In many cases at least, and more particularly perhaps where the sum involved 
is small, provided that the commissioners have been properly instructed on the 
principles to be applied, the question will, as Rowxarr, J., said, ‘‘ in the end” 
be one to be answered, in my judgment, as a matter of substance, of common 
sense and, therefore, of fact. Im the present case, however, the commissioners 
did not, as I understand them, purport so to answer the question. Paragraphs 
8 and 10 of the Case Stated were thus expressed: 


“g After due consideration of the facts and the arguments submitted to 
them the commissioners, by a majority, were of the opinion that the collec- 
tions in question were not a profit arising from the [taxpayer’s] employment 
within the meaning of the statutes but were given as testimonials to his 
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abilities . . . 10. The question in law for the opinion of the High rie re 
whether on the evidence before them the commissioners were entitled to “ 
that the collections in question were not a profit arising from the [taxpayer's] 
employment within the meaning of the statutes.” 


In my judgment, therefore, the question in the present case has not aa 
determined as a matter of fact conclusive in the courts. In Seymour & case (1), 
supra, the commissioners, after setting forth the rival contentions of the Crown 
and the subject, and after, indeed, a somewhat jejune statement of facts, on any 
view, stated their conclusion thus (11 Tax Cas. at p. 628): 


‘“ We, the commissioners . . . after due consideration of the facts and 
arguments submitted to us, were of the opinion that the contentions of the 
respondent were correct.” 


Lorp CARSON in the House of Lords was able to treat this statement as a con- 
clusive statement of fact; but I cannot find that any other of the noble Lords 
or of the judges who heard the case was conscious of any embarrassment on this 
ground. In this respect the present case is, in my judgment, of the same character 
as Seymour’s case (1). 

We were referred to a number of well-known cases in which analogous questions 
had come before the courts—cases relating, for example, to Easter offerings 
[Blakiston v. Cooper (2)}, to the “ benefits ’’ enjoyed by a professional footballer 
[Davis v. Harrison (3)] or a professional county cricketer [Seymour v. Reed (1)] 
to the “ tips ” given to a taxicab driver in augmentation of his fares [Calvert v. 
Wainwright (4)]. In these cases the relevant contrast, as I have already stated, — 
was expressed as being between that which was in substance remuneration or 7 
earnings arising from the profession or employment as such, being taxable (on the 
one hand); and that which was (on the other hand) a mere personal gift and was 
not taxable. I have already referred to the language of Row tatt, J., approved 
and adopted by Lorp Cave, L.C., in Seymour’s case (1). I quote by way of. 
further example some language used by Str RicHarD HENN Cottiys, M.R., in 
Herbert v. McQuade (5), which related to the so-called clergy sustentation fund for 
augmentation of the stipends of the clergy ({1902] 2 K.B. at p- 641): 


“Tf, as the respondent contended, it was in fact a gift personal to himself, 
I do not think that it would fall within Sch. E; if, on the other hand, it 
accrued to him by virtue of his office of incumbent, the respondent himself 
could hardly dispute his liability.” 


In the context of the facts of those cases the contrast thus simply expressed 
was sufficient. I observe only that the alternatives were intended to be mutually 
exclusive—if the sum in question was a mere personal gift, then, ex necessitate 
rei, it was not received by way of earnings of the office or employment, and 
vice versa. But the attempt to apply the antinomy to the facts of the present 
- case seems to me to have produced the result of an over-simplification or over- 
statement on each side of their respective cases. Counsel for the taxpayer 
did not, of course, seek to contest the proposition that a sum received might be 
taxable earnings though it was given voluntarily. But it was his contention 
that, since the contributions of the spectators were on their part entirely 
‘“ spontaneous ”’ donations having no relation to any contract of employment 
between the taxpayer and _ his club, they could not, therefore, be earnings 
arising from that contract. Counsel relied also on a passage from the judgment 
of Strruine, L.J., in the same case of Herbert v. McQuade (5) ({[1902] 2 K.B. . 
at p. 650): 

*...€@ profit accrues by reason of an office when it comes to the holder 


of an office as such—in that capacity—and without the fulfilment of any 
further or other condition on his part. 3 
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And counsel emphasised the point that the collections here in question were made 
to the taxpayer, not because he was the professional member of the East 
Lancashire Club XI, but because he had individually performed an outstanding 
cricketing feat. In my judgment, however, this argument disregards, inter alia, 
the special term of the taxpayer’s bargain conferring on him the right, in the 
appropriate circumstances, to solicit the collections. And it fails also, in my 
judgment, to pay due regard to another highly significant matter, namely, that 
the character of the sums received is to be ascertained and judged in relation 
rather to their recipient than to their giver. For that proposition I make a third 
citation from Herbert v. McQuade (5) ({1902] 2 K.B. at p. 649) where the Master 
of the Rolls referred to the 


ce 


..- principle of law that a payment may be liable to income tax although 
it is voluntary on the part of the persons who made it, and that the test is 
whether, from the standpoint of the person who receives it, it accrues to 
him in virtue of his office; if it does, it does not matter whether it was 
voluntary or whether it was compulsory on the part of the persons who 
paid it.” 


It follows, in my judgment, that a sum received may be earnings arising from 
the recipient’s employment although it was a mere gift on the part of him who 
paid; and that it is not sufficient in this case merely to say that the collections 
were spontaneously given by members of the public in token of their admiration 
for a special feat of bowling or batting. 

It was said on behalf of the Crown that, though a sum paid by an employer 
might be voluntary in the sense that it was a “mere present ”’ on his part, 
nevertheless, if the fact of the payment was essentially attributable to the 
circumstance that the payee was his employee, it followed that the sum so paid 
was part of the employee’s earnings and taxable as such. On this view Christmas 


boxes paid by an employer to an employee would or might be taxable. It is not 


necessary for me in the present case to decide whether such Christmas boxes are 
or are not taxable. I am unable, however, to assent to the wide proposition that, 
if it be shown of a voluntary payment to an employee, whether it be a Christmas 
box, a wedding present or any other kind of gift, made by the employer or by a 
third party, that it was only made because the recipient was the employer’s 
servant or that it would not otherwise have been made, therefore the sum is 
taxable; and, accordingly, that the collections in this case are taxable because 
they owe the fact of their having come into existence to the taxpayer’s contract 
with the East Lancashire Club. In my judgment, such a proposition is incon- 
sistent with the decision in Seymour’s case (1), for it is clear that the renowned 
Kent professional indubitably owed his benefit, in one sense at least, to the fact 
that he had played cricket for many years as a professional for the Kent County 
Cricket Club and to the fact that the benefit was entirely organised on his behalf 
by the committee of the club, which, in effect, contributed about one half of the 
total sum provided. The proposition, to my mind, confuses an incidental, albeit 
essential, circumstance of the collection of the sum received with its substantial 
character in the hands of the recipient. Thus, in Seymour’s case (1), in the 
Court of Appeal, Sarcant, L.J. (in the course of his judgment dissenting from 
the view of the majority of the court which was rejected in the House of Lords) 


thus expressed himself ([1927] 1 K.B. at p. 106): 


“the substantial reason why these moneys were to be paid to Seymour 
was, not because he had been a mere member of the eleven and as part of an 
addition to what was given to him by virtue of his office, but as a personal 
present by way of recognition of the pleasure that had been afforded to the 
patrons of the club and the general public who had flocked to see the play, 
by the brilliance of the particular individual cricketer’s play.” 
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And Viscount Cave, L.C., in the same case, immediately before his reference to 
Rowtarr, J., already quoted, had said ({1927] A.C. at p. 559) that taxable 


payments under Sch. E 


‘© include all payments made to the holder of an office or employment 
as such, that is to say, by way of remuneration for his services, even though 
such payments may be voluntary, but that they do not include a mere gift or 
present (such as a testimonial) which is made to him on personal grounds 
and not by way of payment for his services.” 


It follows, in my view, that a gift or present made either on some special 
occasion as a wedding, a century at cricket, a birthday or at a season of the year 
when it is customary to make presents, does not necessarily cease to be non- 
taxable merely because the ties that link the recipient and the giver are, or are 
substantially, those of service and are not, or not exclusively, those of blood or 
friendship; and this may still be so although the present is (for example, when- 
ever another century is made or according to custom at Christmas) repeated. 

The case of Seymour v. Reed (1) from which I have already made citations, 
was naturally much referred to, being clearly on its facts most akin of the decided 
cases to the present. In that case the claim of the Crown to tax the benefit 
subscribed for Seymour was confined to that part of the total (in sum about 
half) which had in effect been contributed by the Kent county club as representing 
the gate money paid at the benefit match which in the ordinary course belonged 
to the club. The Crown made no claim to—in the words of Rowtart, J., they 
“shied at ”—that part of the fund which had been subscribed independently 
by members of the public. It was a point much stressed, and naturally, by 
counsel for the taxpayer, who referred to the Lord Chancellor’s- language 
([1927] A.C. at p. 560): 


ee 


. . . those subscriptions, which are the spontaneous gift of members of 
the public, are plainly not income or taxable as such...” 


In truth, as was observed passim in the judgments and speeches in Seymour’s 
case (1), there was no valid distinction in principle between the two kinds of 


contribution for the purpose of taxability; and the Crown, who have displayed - 


ee ” 


no similar “shyness” in the present case, were disposed, as I understood their 
counsel, to admit that their concession in Seymour’s case (1) was unnecessary 


and logically unsound. 


In my judgment, the facts on which Seymour’s case (1) was determined in 
vital respects, are different from those in the present case. The terms of 
Seymour’s contract nowhere appear but quite plainly they did not include any 
right in any circumstances to a “ benefit ”’. At most, as SARGANT, L.J., observed, 
it was said to be a settled practice of the Kent club to arrange a “ benefit ” 
for a professional who had rendered long and distinguished service to the club, 
so that there might be some claim on the part of a cricketer after such service 
to expect a donation of that kind. The grant or arrangement of a benefit was a 
matter entirely in the discretion of the club—as was also the methcd of dispositicn 
of the sum subscribed, which, according to the evidence, was not handed over to 
the professional but invested on his behalf as a means for providing for him after 
his retirement from the game. These circumstances plus the facts that (according 
to the evidence) except in the rarest instances, a player had only one benefit 
and that one towards the end of his career as a professional, and that the sum 
subscribed was very large by comparison with the professional’s regular salary 
(the converse of the present case) were the basis of the decisicn and have no 
correspondence with the facts cf the present case. 

Timy judgment, therefore, Seymour's case (1) cannot be treated as an authority 
which ought to govern our decision in the present case. On the facts of the latter 
and particularly having regard to the three essential characteristics to which I 
drew attention earlier in this judgment, I conelude that the proceeds of the 
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collections made in the year 1951 were, from the standpoint of the taxpayer, 
substantially earnings arising from his employment as cricket professional, 
and taxable as such. Whether the result would be the same if any one or more 
of those characteristics were absent, it is quite unnecessary for me to say. For 
example, if there was no right for the taxpayer by contract to have these collec- 
tions—so that his position in that respect would be analcgous to that of an 
amateur player in the league—and if the qualifying exploits were of such a 
kind, as, for example, the making of fifty runs and taking all ten wickets in 
an innings in the same match, so that their achievement or repeated achievement 
could be regarded as altogether excepticnal, the result might be different. I 
base my decision on, and limit it to, the particular facts proved and found in the 
case before us. 

In the Easter offerings case—Blakiston v. Cooper (2)—Lorp LorEesBurn, L.C., 
said ({[1909] A.C. at p. 107): 

“In my opinion, where a sum of money is given to an incumbent sub- 
stantially in respect of his services as incumbent, it accrues to him by reason 
of his office. Here the sum of money was given in respect of those services. 
Had it been a gift of an exceptic nal kind, such as a testimc nial, or a contribu- 
tion for a specific purpose, as to provide for a holiday, or a subscription 
peculiarly due to the personal qualities of the particular clergyman, it 
might not have been a vcluntary payment for services, but a mere present.” 

I observe that Lorp LorEBURN says “ might not”’. Applying that language 
to the present case, althcugh no doubt the collecticns were ‘testimonials ” 
“peculiarly due to the great qualities ” of the taxpayer as a cricketer, in my 
judgment, for the reasons I have given, they were not mere presents so as not 
to be taxable but were, in the taxpayer’s hands “ substantially in respect of 
his services ” as the club’s professional. 

Counsel for the Crown contended that the facts of the case were so plain that 
res ipsa loquitur in the Crown’s favour. I cannot agree. Although I think 
the Crown entitled to’ succeed, I have, for my part, found the case far from easy 
and have felt, if I may say so, much sympathy with the view taken by the 
majority of the commissioners and by Harman, J. As I understood him, counsel 
for the Crown also suggested in opening that the decision of Harman, J., involved 
an anomaly, unjust to parsons, as regards Easter offerings, and to professional 
footballers as regards their benefits. I cannot by any means assent to that 
suggestion. The case of the professional footballer is plainly quite different, 
since, in his case, benefits appear to be payable at stated times by his employer 
as a term of his contract (see Davis v. Harrison (3))*. As regards Easter offerings 
to the clergy, there is no doubt that to the extent that the facts relating to them 
correspond with the facts in Blakiston v. Cooper (2), supra, they are taxable. 
The House of Lords so decided in that case in 1908 and Parliament has not since 
altered the law. With the income tax at its present rate, it might perhaps appear 
startling to those who on a particular Sunday—and that one of the most signifi- | 
cant in the Christian Year—contribute to the collection in their church, should 
be rendering unto Caesar nearly half their contributions. But so undoubtedly 
it is. I observe, however, that the decision in Blakiston v. Cooper (2) turned 
largely on the circumstance that the offerings there in suit had been prompted 
by a letter from the bishop alluding ({1907] 2 K.B. 689) to 

«the laudable practice of making freewill offerings at Easter to the 
parochial clergy, who are seldom sufficiently endowed ”, 


and Lorp PHriimoreE in Seymour’s case (1) ([1927] A.C. at p. 569) referred to 
the historical connection between Easter offerings and the common law Easter 


dues. Offerings made, therefore, in circumstances similar to those in Blakiston 


s considered in relation to slightly different circumstances, 
ued shares of benefit were involved, in 


© 





* Davis v.H prison (3) wai 
where the proceeds of a benefit match and acer 
Corbett v. Duff ({1941] 1 All E.R. 512). 
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v. Cooper (2) must be regarded as systematic and recurrent augmentations of the 
stipends of the clergy. On the other hand, offerings made to a particular 
clergyman out of regard for, and in relief of, his particular circumstances may well 
still not be taxable (see Turton v. Cooper (6)). 

In any case, the clergyman, unlike the professional cricketer, is the holder of 
an-office. In the case of the clergy, the office (i.e., that of the incumbent of a 
particular living) and its holder for the time being are clearly distinguishable. 
Easter offerings (as ordinarily understood) are contributions made to the holder 
of the office as such so that (as has been observed), if a particular incumbent 
should die before the time arrived for payment of the offerings, they would go 
to his successor. Such considerations have no place with an employment such 
as that of a professional cricketer. In my judgment, the authority of Blakaston 
v. Cooper (2) is necessarily limited by its own particular facts. 

The court, however, is not concerned with anomalies—save at least in those 
cases (of which the present is not one) in which it will tend to favour an inter- 
pretation of a doubtful matter of law or an obscure passage in an Act of Parlia- 
ment or other instrument which- will avoid anomalies. Here the court’s duty 
is to relate particular facts to established principles. Since, however, the matter 
of anomalies was raised, I must observe*that our decision in favour of the Crown 
may well be said to create an anomalous distinction between the large benefits 
received by professional county cricketers which are not taxable and the relatively 
small collections received by Lancashire League cricketers which are. An 
anomaly which may be thought more startling still arises within the Lancashire 
League itself between the collections of the professional cricketer which are 
taxable and the collections of the amateur in corresponding circumstances which 
(seemingly) are not; a point which strongly appealed to Harman, J., and led 
him to the view that the contractual element in the taxpayer’s collections was 
incidental only and should not be regarded as significant. In light of these 
considerations, I confess that I have reached my conclusion with little satisfaction 
or enthusiasm; but I think that the appeal must be allowed. 


JENKINS, L.J.: If this had been the first case of its kind, there might have 
been something to be said for the view that the proceeds of the collections were not 
in their nature taxable at all, for the simple reason that these were not sums 
paid or provided by or at the expense of the taxpayer’s employers, but were contri- 
buted voluntarily by spectators under no obligation to make any such payment, , 
and were accordingly in the nature of casual profits as distinct from income derived 
from a regular source. But it has long been settled that payments voluntarily 
made by third parties to the holder of an office or employment may in some 
circumstances be taxable as profits arising to such holder therefrom, although 
the immediate source from which they proceed consists in the generosity of 
persons on whom he has no legal claim. 

The present case cannot, therefore, be dismissed on the short ground above - 
suggested, and it becomes necessary to consider whether on the authorities the 
circumstances in which the taxpayer received the proceeds of these collections 
albeit contributed voluntarily and by strangers to his contract of employment, 
were such as to make those proceeds when considered in relation to the nature 
and terms of his employment, ‘‘ perquisites or profits . . . therefrom ” within the 
meaning of r. 1 of the Rules Applicable to Sch. E as applied to his case b 
s. 18 of the Finance Act, 1922. _ 


The circumstances in which voluntary payments may be made to the holders 
of offices or employments are obviously capable of wide variation from case t 
case, and each case must be judged by reference to its own facts. But the 
authorities indicate certain general principles to which regard should be had Z 
determining whether the circumstances of a particular case are or are ee sh 
as to bring it within the line of tax liability. In Herbert v. McQuade (5) hich 
concerned the liability of the vicar of a certain parish to tax on sums oes 
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A to him by the Queen Victoria Clergy Sustentation Fund, Str Ricuarp HENN 
Couns, M.R., said ({1902] 2 K.B. at p- 649): 


* Now that . . . is certainly an affirmation of a principle of law that a 
payment may be liable to income tax although it is voluntary on the part 
of the persons who made it, and that the test is whether, from the standpoint 
of the person who receives it, it accrues to him in virtue of his office; if 
it does, it does not matter whether it was voluntary or whether it was 
compulsory on the part of the persons who paid it. That seems to me to be 
the test; and if we once get to this—that the money has come to, or accrued 
to, a person by virtue of his office—it seems to me that the liability to 
income tax is not negatived merely by reason of the fact that there was no 
C legal obligation on the part of the persons who contributed the money to 

pay it ”’. 


In the same case STIRLING, L.J., said (ibid., at p. 650): 


“IT think that a profit accrues by reason of an office when it comes to the 
holder of an office as such—in that capacity—and without the fulfilment 
of any further or other condition on his part; and what we have to determine 

D is whether the sum in question does so come to the holder of this office.” 


In Blakiston v. Cooper (2) Lonp LorEBuRN, L.C., said ({1909] A.C. at p. 107): 


“In my opinion, where a sum of money is given to an incumbent 
substantially in respect of his services as incumbent, it accrues to him by 
reason of his office. Here the sum of money was given in respect of those 

E services. Had it been a gift of an exceptional kind, such as a testimonial, 
or a contribution for a specific purpose, as to provide for a holiday, or a 
subscription peculiarly due to the personal qualities of the particular 
clergyman, it might not have been a voluntary payment for services, but a 
mere present ”’. 


In Seymour v. Reed (1) where tax was unsuccessfully claimed on the proceeds 
F of a professional cricketer’s benefit, VIscouNT CAVE, L.C., after referring to the 
terms of r. 1 of Sch. E, said ({1927] A.C. at p. 559): 


“These words and the corresponding expressions contained in the earlier 
statutes (which were not materially different) have been the subject of 
judicial interpretation in cases which have been cited to your Lordships; 

G and it must now (I think) be taken as settled that they include all payments 
made to the holder of an office or employment as such, that is to say, by way 
of remuneration for his services, even though such payments may be 
voluntary, but that they do not include a mere gift or present (such as a 
testimonial) which is made to him on personal grounds and not by way of 
payment for his services. The question to be answered is, as Row .att, J., 

H put it: ‘Is it in the end a personal gift or is it remuneration ?’ If the latter, 
it is subject to the tax; if the former, it isnot. Applying this test, I do not 
doubt that in the present case the net proceeds of the benefit match should 
be regarded as a personal gift and not as income from the appellant’s 
employment. The terms of his employment did not entitle him to a benefit, 
though they provided that if a benefit were granted the committee of the 

I club should have a voice in the application of the proceeds. A benefit is not 
usually given early in a cricketer’s career, but rather towards its close, and 
in order to provide an endowment for him on retirement; and, except ina 
very special case, it is not granted more than once. Its purpose is not to 
encourage the cricketer to further exertions, but to express the gratitude 
of his employers and of the cricket-loving public for what he has already 
done and their appreciation of his personal qualities. It is usually associated, 
as in this case, with a public subscription; and, just as those subscriptions, 
which are the spontaneous gift of members of the public, are plainly not 
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income or taxable as such, so the gate moneys taken at the benefit match, 
which may be regarded as the contribution of the club to the subscription 
list, are (I think) in the same category. If the benefit had taken place after 
Seymour’s retirement, no one would have sought to tax the proceeds as 
income; and the circumstance that it was given before but in contemplation 
of retirement does not alter its quality.” 

In the same case, Lorp Puiiiiore, after referring to Blakiston v. Cooper (2) 

and Herbert v. McQuade (5) said (ibid., at p. 570): 

' “In fact, in these cases of ministers of religion there is always, I think, 
some element of periodicity or recurrence which makes another distinction 
between them and the case of a single gift by an employer or employers ”’. 


From these citations I deduce the following principles: (i) The test of liability 
to tax on a voluntary payment made to the holder of an office or employment 
is whether, from the standpoint of the person who receives it, it accrues to him 
by virtue of his office or employment, or in other words by way of remuneration 
for his services. (ii) If the recipient’s contract of employment entitles him to 
receive the voluntary payment, whatever it may amount to, that is a ground, 
and I should say a strong ground, for holding that, from the standpoint of the 
recipient, it does accrue to him by virtue of his employment, or in other words 
by way of remuneration for his services. (iii) The fact that the voluntary payment 
is of a periodic or recurrent character affords a further, but I should say a less 
cogent, ground for the same conclusion. (iv) On the other hand, a voluntary 
payment may be made in circumstances which show that it is given by way of 
present or testimonial on grounds personal to the recipient, as for example a 
collection made for the particular individual who is at the time vicar of a given 
parish because he is in straitened circumstances, or a benefit held for a professional 
cricketer in recognition of his long and successful career in first-class cricket. 
Tn such cases the proper conclusion is likely to be that the voluntary payment is 
not a profit accruing to the recipient by virtue of his office or employment but 
a gift to him as an individual paid and received by reason of his personal needs 
in the former example and by reason of his personal qualities or attainments 
in the latter example. 

Applying these principles to the facts of the present case, I find: (i) that, 


A 


E 


under his contract of service with the East Lancashire Cricket Club, the taxpayer 


was entitled to make, or have made on his behalf, collections from spectators 
on the ground, whenever he achieved one of the performances in batting or 
bowling which carried the right to a collection according to the rules of the 
Lancashire Cricket League; and (ii) that occasions on which he attained one or 
other of the stipulated performances, and enjoyed a collection accordingly 
recurred with considerable frequency, there having been no less than eleven of 
such occasions during the 1951 season. According to the principles above stated 
these facts afford cogent grounds for holding that the present case falls within 
the line of tax liability. 
On the other hand it is to be observed: (i) that, in order to earn the right to 
a collection the taxpayer had, not only to play in a given match, but also Ns 
achieve in the course of play one or other of the stipulated performances ae 
(il) that, according to the rules of the Lancashire Cricket League amateurs we 
eee Bere or have made on their behalf, similar Gallen era Shae 
they achieved like performances in i i i 
eters, : oF ee batting or performances in bowling of a 
Counsel for the taxpayer contends that these features of the present case sh 

that spectators contributing to his collections were not contributin Ibeit 
volu ntarily, to the remuneration of the taxpayer as professional to re 'E = 
Lancashire Club but were merely expressing, in terms of cash, their s Fees aa 
ae of a display of skill given by one of the players, who Lance are 
e Mr. Dooland, the club’s professional, but might equally well have been any 
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other player in the match, professional or amateur, who achieved a comparable 
performance. Counsel submits that the necessity of achieving one or other of 
the stipulated performances in order to earn the right to a collection amounts 
to a condition which suffices to take the proceeds of it out of the category of 
ee raed clara aad and in support of this submission 
, L.J., in Herbert v. McQuade (5), to which 
I have already referred. He further contends that, while sums voluntarily 
contributed may be profits of an office or employment, to bring them within 
the line of tax liability, there must be some nexus between recipient and con- 
tributor in the shape of services rendered by the former for the benefit of the latter. 
He says that, while such a nexus may be said to exist between a taxi-driver or 
waiter and a passenger or customer who gives him a tip, or between the vicar of a 
parish and a member of his flock who contributes to his Easter offering, there 
was no similar bond between the taxpayer and the spectators he helped to 
entertain. 
_ I hope I will not be thought to undervalue these arguments if I say that I 
regard them as disposed of by the application of the principle that the question 
whether a given receipt is a profit of an employment must be decided from the 
standpoint of the recipient. From the standpoint of the taxpayer, the proceeds 
of the collections were by the very terms of his contract of employment part of 
what he was to get under the contract by way of remuneration or reward for 
what he was to do under the contract. True it is that the amount of any 
collection would depend on the number and good will of the spectators present ; 
but the terms of his employment entitled him as of right to collect what he could. 
True it is, also, that his right to collect depended on his achieving one or other 
of the stipulated performances; but that condition was itself a term of the 
contract. His right to talent money likewise depended by the terms of his 
contract on his attainment of specified feats in batting or bowling; but it could 
hardly be maintained that whatever talent money he might earn would not be 
profits of his employment. The term of his contract giving him the right to 
collect cannot be regarded as nugatory. It gave him a contractual right to 
do something which he could hardly have done without the permission of the 
club—i.e., to solicit contributions from spectators on the ground. If the club 
had prevented him from collecting on attaining one or other of the stipulated 
performances, he could, I take it, have sued them in damages. Even in the case 
of an away match, where the permission of the club on whose ground the match 
was played to the making of a collection was necessary, the taxpayer’s own 
club were, I take it, under a contractual obligation to him to apply for, or at 
all events to support his application for, such permission. 

I do not think the rights given by the league rules to amateurs in the matter 
of collections really assist the taxpayer’s case. If the proceeds of collections 
made by or for amateurs are not taxable, that is merely because they are 
amateurs playing cricket for their own amusement and not as a source of income. 
I do not think the submission of counsel for the taxpayer to the effect that sums 
paid voluntarily by third parties to the holder of an office or employment are 
only taxable if there is some nexus between the payer and the recipient in the 
shape of services rendered by the latter for the benefit of the former can be 
accepted. The presence of some such nexus may no doubt support the conclusion 
that the payment in question is a profit of the office or employment, but it does 
not follow that the absence of any such nexus will necessarily conclude the matter 
the other way. Here the link between the taxpayer's employment and the 
proceeds of the collections is supplied by an express term in the contract of 
employment. Moreover, I am by no means satisfied that there is any such 
distinction as counsel for the taxpayer seeks to draw, for the purposes of the 
submission, between tips voluntarily given to a taxi-driver or waiter, who has 
rendered services to the payer in the shape of transportation or attendance, 
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and the contributions made by spectators to a collection for the taxpayer, 
who by his skilful play had helped to entertain them. 
Counsel for the taxpayer also submitted that this case resolved itself into a 
question of fact which was concluded by the commissioners’ decision. In my 
view, however, the question involved is essentially a mixed question of fact and 
law which was open to HARMAN, J., and is open to this court, and which was 
correctly stated by the commissioners in para. 10 of the Case as being 


‘whether on the evidence before them the commissioners were entitled 
to hold that the collections in question were not a profit arising from the 
[taxpayer’s] employment within the meaning of the statutes.” 


For the reasons I have endeavoured to state, I am of opinion that this question 
should be answered in the negative and would accordingly allow the appeal. 


BIRKETT, L.J.: It is with some regret that I have come to the clear 
conclusion that this appeal should be allowed. At the end of his judgment, 
Harman, J., made it quite plain why he decided the case in the taxpayer's 
favour. Speaking of the collections which the Crown sought to tax he said: 


‘In what capacity does [the money] come to this recipient ? Does it come 
to him because he is the professional employed by the East Lancashire 
Club, or does it come to him because he strikes the person who pays it as 
being a very brilliant cricketer on that particular Saturday afternoon ? 
Those are the questions which the commissioners had before them . . . The 
commissioners came to the view that these were personal testimonials 
to the skill of the [taxpayer] as a cricketer, and were not paid to him because 
he was the professional employed by the East Lancashire Club. They did 
not, in other words, arise out of his office or employment but were personal 
tributes to him.” 


The learned judge then went on to treat the findings of the commissioners 
as findings of fact which they were entitled to make, and with which he would 
not interfere. But as I read paras. 8 and 10 of the Case Stated, the commissioners 
did not purport to make findings of fact, but expressed an opinion, and stated 
the question of law for this court whether they were entitled to hold that opinion 
on the evidence before them. 

In my judgment the opinion expressed by a majority of the commissioners 
and supported by Harman, J., 


“that the collections in question were not a profit arising from the 
[taxpayer’s] employment within the meaning of the statutes but were 
given as testimonials to his abilities ” 


was clearly wrong. The taxpayer is a very distinguished cricketer and on 
Aug. 27, 1949, he entered into the contract with the East Lancashire Cricket 
Club the terms of which have been read by my Lord. The East Lancashire 
Cricket Club belonged to the Lancashire Cricket League and the taxpayer 
served the club as professional in the years 1950 and 1951. It is the terms of 
this contract which make it impossible in my view to support the judgment of 
HARMAN, J. It was not challenged that the taxpayer’s service with the club 
was an *‘ employment ” under Sch. E to the Income Tax Act, 1918, or that his 
liability was to be governed by the words of r. 1 of that schedule, the material 


The taxpayer was contractually 


played, if he fulfilled the conditions laid down i 
the rules of the Lancashire League) ; 
contractual rights against the club at law. The assessment in the present appeal 

by the taxpayer from the collections made 


, and those collections were made bec 
1 ause of the 
provisions in the contract of Aug. 27,1949. That seems to me to be quite decisive 


H 
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There was an employment and there were profits arising therefrom, and inexor- 
ably Sch. E and the rules come into operation. 

The arguments for the taxpayer have been so fully dealt with in the two 
judgments that have been delivered that I will only add a very few words. I 
quite appreciate that the warm-hearted and generous Lancashire public were 
contributing their sixpences and shillings as a token of the pleasure that the 
taxpayer had given them when performing one of the feats laid down in the 
contract. They knew nothing of the contract, and would no doubt be much 
surprised to hear that the taxpayer was not going to get the whole of their gift. 
But the taxpayer knew what the terms of the contract were, and knew that the 
collections would be part of his profit when fulfilling his employment as the 
professional to the club, and whether he knew the money would be liable to tax 
is immaterial. The money given to these collections by the cricketing public 
from whatever motive, and however they are described, whether as gifts, 
testimonials, tributes or what not seem to me to be governed for tax purposes 
by the provisions of the contract, and it is the recipient and not the giver who is 
the concern of the tax collector. 

The case of Seymour v. Reed (1) was naturally much relied on by counsel for 
the taxpayer, and the Master of the Rolls has dealt fully with the decision in that 
ease so far as it relates to the present appeal. It does appear to be a great 
anomaly that a famous cricketer may receive a benefit running into many 
thousands of pounds tax free, whilst a professional cricketer in Lancashire 
playing for a few brief seasons, and receiving small sums by way of collections, 
should be liable to tax. But the facts in Seymour’s case (1) were quite different 
from the facts in the present case, and it is quite clear that the present appeal 
cannot be determined by applying the decision in Seymour’s case (1) to it. 

I should have been glad to find, if I could, that the collections made to the 
taxpayer were essentially of the same character as the benefit given to Mr. 
Seymour, and to say that the collections were voluntary payments made by the 
cricketing public on grounds which were purely personal to the taxpayer, because 
he was well-liked and because of his cricketing skill, and were not a profit accruing 
to him by virtue of his employment. But in my opinion this case is concluded 
by the special facts, the chief and decisive fact being the contract of employment, 
which had provided for these very collections to be made to him in the circum- 
stances which arose in this case. 

I am in full agreement with the judgment of the Master of the Rolls and 
the judgment of Jenkins, L.J., and in my opinion this appeal should be allowed. 


Appeal allowed. Leave to appeal to the House of Lords granted. 


Solicitors: Solicitor of Inland Revenue ; Gibson & Weldon, agents for Crockford 


& Anderson, Nottingham (for the taxpayer). 
[Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 
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JARVIS v. WILLIAMS. 


[Court or AppEAL (Sir Raymond Evershed, M.R., Birkett and Romer, L.JJ.), 
December 13, 14, 1954.] 


Detinue—Proprietary interest essential—Property had passed to buyer of goods— 
Arrangement to cancel sale—Seller to collect goods from buyer's agent— 
Refusal of agent to deliver up goods—Cause of action against agent. 

J. agreed to sell goods to P. and at his request delivered them to W. 
Differences arose between J. and P. (who had failed to pay the purchase 
price) and J. offered to take the goods back if P. would pay the cost of their 
collection. P. accepted that offer and J.’s agent went to W.’s house to collect 
the goods, but was not permitted to take them. J. claimed against W. in 
detinue for the return of the goods. ‘ 

Held: on delivery to W. at P.’s request, the property in the goods 
passed to P., and the arrangement whereby the goods were to be collected 
by J. from W. at P.’s cost did not re-vest the property in J.; and, therefore, 
at the time of demanding the goods from W., J. had no such right of property 
in the goods as enabled him to sustain an action in detinue. 

Dictum of Court or APPEAL in Rosenthal v. Alderton & Sons, Ltd. ({1946] 
1 All E.R. at p. 584) applied. 

Appeal allowed. 


[ Editorial Note. The decision shows that under such an arrangement for 
return of goods as was made in the present case the property in the goods did 
not pass back to the original seller. It seems clear that the arrangement did 
not amount to a re-sale, and accordingly that the provisions of s. 18 of the 
Sale of Goods Act, 1893 (52 & 53 Vict. c. 71), 22 Hatspury’s StaruTss (2nd 
Edn.) 996, had no application. If the arrangement for return of the goods had 
amounted to a contract of sale there might have been a question whether the 
property passed before the goods were collected (compare Gale v. New, [1937] 
4 All E.R. at p. 649, letter B). : 

As to Maintaining an Action of Detinue, see 33 Hatsspury’s Laws (2nd 
Edn.) 62, para. 98; and for cases on the subject, see 43 Digest 496, 35] et seq. 

As to the Passing of Property on a Sale of Goods, see 29 HatsBuRY’s Laws 
(2nd Edn.) 83, para. 97; and for cases on the subject, see 39 Digest 482-484, 
1052-1048.] 


Case referred to: 
(1) Rosenthal v. Alderton & Sons, Ltd., [1946] 1 All E.R. 583; [1946] K.B. 
374; 115 L.J.K.B. 215; 174 L.T. 214; 2nd Digest Supp. 


Appeal. 

The defendant appealed against an order of His Honour Jupar GLAzEBROOK 
at Tonbridge County Court, dated Sept. 16, 1954. The facts appear from the 
first judgment. 


G. B. M. Reed for the defendant. 
J. H.S. Elliott for the plaintiff. 


SIR RAYMOND EVERSHED, M.R.: The action which now comes before 
us on appeal appears originally to have been an action brought in the Queen’s 
Bench Division of the High Court by the present respondent, Jarvis, against one 
Paterson, and was for £72 15s. for goods sold and delivered. The items are set 
out in the special indorsement on the writ, and I will refer to them hereafter as 
bathroom fittings. That writ was issued in October, 1951, which in fact was some 
four years or more after the date of the original alleged sale, so that it is not 
entirely surprising if some of the facts are a little obscure. However that may be 

> 
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the later history of the proceedings was that the plaintiff joined as a defendant 
one Williams, the present appellant, and ‘as against him claimed in detinue 
for the return of the goods with, further or alternatively, damages for detention 
of the same goods. The short facts leading up to that alleged cause of action 
are as I will state in a moment. At or about the time that the defendant 
Williams was joined, as I understand, the plaintiff discontinued the proceedings 
against Paterson. The only question which now arises here is whether the 
plaintiff has a good cause of action in detinue against the defendant, viz., Williams 
in respect of these goods. The judgment of the learned county court judge asks 
most of the matter quite plain; thus, as he points out in his judgment, the goods 
the bathroom fittings in question which had been ordered by Paterson from the 
plaintiff, were delivered in fact at Paterson’s request not to Paterson’s house, 
but to the premises of the defendant, and there for some considerable time 
they remained. There were some questions whether they were damaged, or had 
been damaged, since delivery; but nothing, I think, turns on those questions. 
On the other hand, in May, 1949, a question arose between the plaintiff and 
Paterson, whether or not the plaintiff would take these goods back, and the 
plaintiff appears to have written to Paterson in May, 1949. That letter is not 
before us, and all we know of it is that, according to the plaintiff’s affidavit 
which was read, the affidavit made by him when he sought to obtain summary 
judgment against Paterson on the original claim, he said: 


‘*T wrote to the defendant Paterson as to whether he wished to retain the 
fittings, and, if not, I would, under the circumstances, be prepared to take 
them back if he was prepared to pay me for collection.” 


It appears that that letter was unacknowledged, and that the plaintiff wrote 
again at the beginning of September, 1949. The second letter brought forth 
the reply which is set out in the learned county court judge’s judgment. It is 
from Paterson to the plaintiff, dated Sept. 14, 1949, and ran thus: 


“‘T am obliged for your letter of Sept. 9 and please accept my apologies 
for not replying to yours of May 6, 1949. I had the impression that you had 
collected long ago, but as you evidently have not will you kindly do so, and 
I agree to pay the cost of collection.” 


To complete the narrative, which I can do briefly, on receipt of that letter the 
plaintiff sent his foreman or lorryman, one Sands, armed with the letter, to the 
premises of the defendant. He, Sands, asked that the bathroom fittings should 
be delivered to him, but he was told by a lady, who may, or may not, have been 
Mrs. Williams, that he could not take the bathroom fittings away, and so he left 
empty handed. It was after that episode that the present proceedings started, 
though the plaintiff, for some reason or another, allowed a period of some two 
years to elapse before he began the proceedings, and it was another three years 
before eventually they were tried in the county court. 

The first question is, what was the effect of the arrangement made as a result 
of the letter of Sept. 14, 1949 ? I have said that the two letters therein referred 
to are not before us. But the judge said that he had some evidence from the 
plaintiff which explained the terms of the letter, and he came to this conclusion. 
First, he said (and counsel for the plaintiff relied strongly on this) that the effect 
of the arrangement was: “I, the plaintiff, agree to take the fittings back; he 
(that is Paterson) to pay the carriage.’ Then, after stating the subsequent 
narrative which I have already myself stated, the judge said: 


ha & is clear to me that the arrangement of 1949 to take the goods back 
never transferred the property back to the plaintiff. It remained in 
Paterson because the plaintiff in fact never got the goods back, and never 


110 ALL ENGLAND LAW REPORTS 1955 (Vol. 1 


intended the property to revert until he got them back. This is confirmed 

by the writ for the price of goods sold and delivered.” 

I think for my part that the learned county court judge was quite right in that 
conclusion. 

Counsel for the plaintiff submitted that the question was really one of fact, 
and was determined in his favour by the brief statement I earlier read of the 
effect of the arrangement. The question, in my view, is one of mixed fact and 
law, if not, indeed, really of law. What was the effect of this arrangement as 
regards the vesting or re-vesting of the property in these fittings? There is no 
doubt (at least I so assume, as we have heard no argument to the contrary), 
that when these fittings were first delivered at Paterson’s request to the defen- 
dant’s house, the property in them, as on an ordinary sale of specific goods,. 
passed to Paterson, who became liable to pay their price accordingly. Was 
this somewhat vague arrangement of 1949 such as to re-vest the property back 
in the plaintiff ? Counsel for the plaintiff referred to the Sale of Goods Act, 
1893, s. 18. Iam not myself satisfied that the transaction of 1949 could properly 
be described in any circumstances as a sale of goods. But even if the rules in 
that section were applicable, they are expressed to be subject to the formula 
“unless a different intention appears”’. If counsel for the plaintiff is right, 
then, as it seems to me, it would follow from the re-vesting, eo instanti, on the 
receipt of the letter of Sept. 14, 1949, of the property in the plaintiff, that Paterson 
ceased himself to be liable for the price of those goods. The most he would be 
liable for, on this view, would be for a breach of the contract or bargain for putting 
an end to the original sale when his agent, the defendant, refused to permit the 
plaintiff to re-collect the goods. In my judgment, that argument cannot be 
sustained, nor can I attach any significance to the statement made by the plaintiff 
in the course of his evidence: “‘ I say the goods are mine because of this letter 
from Paterson accepting my offer ’’ (meaning the letter of Sept. 14, 1949). The 
plaintiff was answering questions in cross-examination, and no doubt stated in 
answer to counsel’s suggestion what his case was. I observe, indeed, that in 
answer to the judge he said later: 


‘When the arrangement with Paterson that I should collect the goods 
came to nothing, I suppose the goods still remained goods sold to him which 
he had not paid for.” 


He is there stating an opposite view of the legal consequences of the arrangement. 
However, and without taking further time on it, I am of opinion that the learned 
county court judge rightly interpreted the arrangement made and its essential 
character. That, however, leaves the question on which the judge decided in 
favour of the plaintiff: Was he at the date of the demand, which I take to be the 
demand by Sands when he called at the defendant’s house, entitled to sustain 
an action for detinue in respect of these goods against the defendant ? The 
relevant part of the learned county court judge’s judgment is to this effect: 


“ But the plaintiff says that detinue can be brought by anyone entitled to 
possession. Counsel for the defendant put up a number of defences to that 
It is clear that under the agreement the plaintiff was entitled to these goods. 
True, it was all done very informally.” 


? Therefore the villain of this piece is Paterson who owes both the plaintiff 
and the defendant money : there are some merits in the plaintiff, but it is 
we a sual of merits at all, but a legal question. The plaintiff is entitled 

© recover the goods or their value, and if they have i 
ae Sh ara Sates 7 : y deteriorated damages 
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I take that to mean that the contractual right which Jarvis had vis-A-vis 
Paterson to go and collect these goods from Paterson’s agent was a right of a 
sufficient character to enable Jarvis to bring an action in detinue against the 
agent of the owner of the property in these goods. But, with all respect to the 
learned county court judge, I am unable to accept that as a good proposition of 
law. Certain classes of persons like bailees have, no doubt, a special right to 
sustain actions in trover and detinue, but the general rule is, I think, correctly 
stated in the text of 33 HatssBury’s Laws (2nd Edn.) 62, para. 98: , 


* In order to maintain an action of trover or detinue, a person must have 
the right of possession and a right of property in the goods at the time of 
the conversion or detention; and he cannot sue if he has parted with the 
property in the goods at the time of the alleged conversion, or if at the time 
of the alleged conversion his title to the goods has been divested by a 
disposition, which is valid under the Factors Act, 1889.” 


The point arose in the case in this court of Rosenthal v. Alderton & Sons, Ltd. (1). 
The real question thére was, at what date, since the goods had disappeared, 
ought their value to be ascertained for the purpose of giving to the successful 
plaintiff damages for their wrongful detention—the date of the detention or the 
date of the judgment ? No such question, of course, arises here. But in the 
course of the judgment of the court in that case, it is stated as follows ([{1946] 
1 All E.R. at p. 584): 


“It is further to be noted that the action of detinue was essentially a 
proprietary action implying property in the plaintiff in the goods claimed, 
see e.g., VINER’S ABRIDGMENT, vol. VIII, p. 23; Hox~pswortu, History 
or Enetisx Law, vol. VII, pp. 438, 439. It was, and still is, of the essence 
of an action of detinue that the plaintiff maintains and asserts his property 
in the goods claimed up to the date of the verdict.” 


Although it is, no doubt, true in a sense, and certainly in its original medieval 
conception, that when one speaks of property in chattels one has in mind the 
right to their immediate possession, nevertheless the sense of property in chattels 
is now well understood... It is, of course, involved in the Sale of Goods Act, 1893, 
itself. Even though, by contract between himself and Paterson, Jarvis may 
have had a right which, if infringed, could form the subject-matter of an action 
for breach of contract, and although he had a right to go and possess himself of 
these goods, nevertheless, until he had done so, according to my construction of 
the arrangement, there was in him no proprietary interest in the goods in the 
sense in which that term is now commonly understood. That being so, it seems 
to me that he had not, on the authorities that I have mentioned, the necessary 
foundation on which to sustain an action for detinue against the defendant. He, 
no doubt, could sue Paterson either for the price of the goods or for damages 
for breach of this arrangement for the return of the goods when the defendant 
refused to deliver them over, but I think the rights of the plaintiff, Jarvis, as 
regards these goods were not such as entitled him to bring an action in detinue 
against the defendant, in whose possession they were, as agent, at the time, 
of the person in whom the property in the goods was then vested. 

For these reasons, I think that this appeal must be allowed and that the action 
against the defendant should have been dismissed. 


BIRKETT, L.J.: I am of the same opinion. I must confess that as the 
argument proceeded ‘in this court I felt very considerable satisfaction with 
this, that all the matters which ought to be raised in order to arrive at a true 
determination were clearly before the learned county court judge, and the 
note which the learned county court judge made of counsel’s argument shows 
quite plainly that the essential legal matters were before him. Of course, 
not all the arguments have been repeated in this court, but the two main ones 
have. My Lord has dealt with them both fully. One was the construction 
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of the letter of Sept. 14, 1949—whether or not that letter re-vested the goods 
in the plaintiff; and the second question, if it did not, did that letter, or the 
arrangement then made, give to the plaintiff a contractual right to collect 
the goods or a sufficient proprietary interest for him to maintain or to sustain 
an action in detinue ? I agree with the judgment of my Lord on both those 
points. 

I may just add that there was a time during the argument when I was much 
troubled by the evidence given by the plaintiff himself, because it is quite clear 
that the plaintiff said, in the words to which my Lord has referred: 

“The arrangement was that if I got them back and he paid the carriage 
his liability would be discharged and it would be an end of the matter: I 
communicated that arrangement to the defendant only by sending him the . 
letter of Sept. 14, 1949. I said the goods are mine because of this letter 
from Paterson accepting my offer.” 

Of course, that was a matter which quite properly and qitite naturally was made 
much of in the court below, but I am bound to say I had not quite in mind when 
I was troubled about those passages the passage in which the plaintiff made 
answer to the judge: 

‘When the arrangement with Paterson that I should collect the goods 
came to nothing I suppose the goods still remained goods sold to him which 
he had not paid for.” 

Apart from that matter, I think the situation is fairly plain, and I agree with 
the judgment of my Lord that this appeal ought to be allowed. 


ROMER, L.J.: I also agree. Anything that I could add to the judgments 
which have been delivered would be mere repetition, and I propose to add nothing, 
notwithstanding that we are differing from the learned county court judge. 


Appeal allowed; action dismissed. 


Solicitors: Powell, Skues & Graham Smith, agents for 7’. E. Rodgers & Pembroke, 
Bexhill-on-Sea (for the defendant); Sprott & Sons, Tunbridge Wells (for the 
plaintiff). : 

[Reported by F. Guttman, Esg., Barrister-at-Law.] 
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SMITH AND OTHERS ». CARDIFF CORPORATION. 
[CHANCERY Division (Danckwerts, J.), December 6, 7, 8, 17, 1954.] 


Housing—House of local authority—Rent—Increases—Differential rent scheme 


based on income of tenant—Reasonableness of charges—Validity of scheme— 

Housing Act, 1936 (26 Geo. 5 & 1 Edw. 8c. 51), s. 83 (1), s. 85 (6). 

Anticipating very substantial deficits in their housing revenue account, 
a local authority introduced a differential rent scheme in respect of houses 
provided by them under Part V of the Housing Act, 1936. Under this 
scheme, a tenant earning more than £500 per annum, or whose wife or adult 
children were in paid employment, or who had another family or a lodger or 
sub-tenant living in his house, paid up to 12s. 6d. per week additional rent. 
The scheme made provision for changes in the amount of the rent to take 
account of fluctuations in the tenant’s income or other changes of circum- 
stances, and also provided for appeals against the re-assessment of rent in 
eases of hardship. The estates manager of the local authority was given 
discretion to waive the additional charge in certain cases. Tenants claimed 
that the scheme was ultra vires the local authority, or alternatively that the 
charges were unreasonable, and that the scheme was, therefore, invalid. 

Held: (i) the scheme was not ultra vires because the local authority 
was under the duty imposed by the Housing Act, 1936, s. 85 (6), from time to 
time to review rents and make such changes either of rents generally or of 
particular rents as circumstances might require, and, in performing that duty, 
the local authority was entitled to raise or reduce the rents payable by 
particular tenants, and circumstances making requisite such variations 
included the means of the particular tenants concerned. 

Leeds Corpn. v. Jenkinson ([1935] 1 K.B. 168) and dictum of Linpiey, L.J., 
in London Assocn. of Shipowners & Brokers v. London & India Docks Joint 
Committee ([1892] 3 Ch. at p. 251) considered. 

(ii) the reasonableness of charges made by the local authority was 
open to review by the court because by s. 83 (1) of the Act of 1936 the 
charges were required to be reasonable in fact and not merely reasonable 
in the opinion of the local authority; but the onus of showing that they 
were not reasonable was on the person asserting their unreasonableness, 
and on the facts, although the scheme was open to criticism and might 
operate unfairly in some cases, that onus had not been discharged. 


[ For the Housing Act, 1936, s. 83 (1) ands. 85 (6), see 11 HALsBuRY’s STATUTES 
(2nd Edn.) 522, 524.] 


Cases referred to: 


(1) Smith v. Cardiff Corpn., [1953] 2 All E.R. 1373; 118 J.P. 33; 3rd Digest | 
Supp. 

(2) Belcher v. Reading Corpn., [1949] 2 All E.R. 969; [1950] Ch. 380; 114 
J.P. 21; 2nd Digest Supp. 

(3) Leeds Corpn. v. Jenkinson, [1935] 1 K.B. 168; 104 L.J.K.B. 182; 152 
L.T. 126; 98 J.P. 447; Digest Supp. 

(4) London Assocn. of Shipowners & Brokers v. London & India Docks Joint 
Committee, [1892] 3 Ch. 242; 62 L.J.Ch. 294; 67 L.T. 238; 30 Digest 
(Repl.) 172, 229. 

(5) A.-G. for Ontario v. Canadian Niagara Power Co., [1912] A.C. 852; 82 
L.J.P.C. 18; 107 L.T. 629; 31 Digest (Repl.) 244, 3794. 

(6) Lx p. Voisey, Re Knight, (1882), 21 Ch.D. 442; 52 L.J.Ch. 121; 47 L.T. 
362; 35 Digest 329, 727. . 

(7) Pigg v. Clarke, (1876), 3 Ch.D. 672; 45 L.J.Ch. 849; 44 Digest 588, 4110. 
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Tho' int ashire), Lid. v. Inland Revenue Comrs., [1942] 
S ale Oe dioi iG 643; 111 L.J.K.B. 546; 167 L.T. 45; 
24 Tax Cas. 328; 2nd Digest. Supp. . 
(9) Nakkuda Ali v. Jayaratne (M.F. De S.), [1951] A.C. 66; 2nd cei a 
(10) Howell v. Falmouth Boat Construction, Ltd., [1951] 2 All E.R. 278; [ ] 
A.C. 837; 2nd Digest Supp. 


Action. 

The plaintiffs, who were tenants of houses provided by the defendants, the 
Cardiff Corporation, under Part V of the Housing Act, 1936, claimed a declaration 
that the introduction and operation of a differential rent scheme by the defendants 
in relation to such houses was ultra vires the corporation and void. The relevant 
facts, which appear fully in the judgment, are summarised in the headnote. ~ 


Kenneth Diplock, Q.C., Dingle Foot, Q.C., and P. B. D, Ashbrook (for R. Millner) 
for the plaintiffs. 
H. Edmund Davies, Q.C., and D. Pennant for the defendants. 


7. Cur. adv. vult. 


Dec. 17. DANCKWERTS, J., read the following judgment: This is an 
action against the Corporation of the City of Cardiff by four tenants of houses 
provided by the corporation, commonly called *‘ council houses ’’. The subject 
of the action is a differential rent scheme introduced by the corporation in 
respect of their houses, under which provision is made for the payment of higher 
rents by certain tenants. The scheme is alleged by the plaintiffs to be ultra 
vires and unreasonable, and therefore, to be null and void. 

The scheme was introduced by the corporation as a result of a report by the 
city treasurer, which estimated prospective deficits in the housing revenue 
account (required to be kept by the corporation under the Housing Act, 1936) 
rising from £29,153 in the financial year 1953-54 to £77,733 in the financial year 
1956-57, and amounting in the aggregate for four years to £224,882. The original 
recommendation of the estates committee was an overall increase of 74 per cent. 
to all rents on Apr. 1, 1953. But subsequently the differential scheme was 
recommended to and adopted by the council. This scheme is not novel and was 
based, it appears, on a scheme carried into effect by the Plymouth County 
Borough Council, and there are, I understand, differential schemes of a somewhat 
similar nature operated by other local authorities for the purpose of houses 
provided under the Housing Acts. It is said that the houses of the corporation 
concerned number 14,267, and that 6,826 tenants are affected by the scheme. 

The scheme was notified to tenants of the corporation in a circular dated 
June 26, 1953, the terms of which are as follows: 


“ Dear Sir or Madam, 


Will you please complete and return to the rent collector on the next rent 
collection day the rent re-assessment form over 
be revised and amended as necessary, 
decisions of the city council which o 
of which you will be notified. 
will you please return the form 


leaf, so that your rent may 
in accordance with the undermentioned- 
perate as from a date in the near future 
If unable to hand same to the rent collector, 
through the post within the next seven days. 


Yours faithfully, W. M. Brook, 
City housing and estates manager. 


DECISIONS OF THE CITY COUNCIL. 


A differential rent scheme involving the following additions to basic rents 
will be operative as above-mentioned. 


in respect of; 


eo 
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Additions 
per week 
(a) A tenant in receipt of a gross income at the rate of 
£500 per annum or over and less than £600... eta 8s. 6d 


(b) A tenant in receipt of a gross income at the rate of 


£600 per annum or over ... tee Py ee nVa 12s. 6d. 
(ce) Each unmarried adult wage or salary earning child of 

tenant (up to two in number)... Sa Mics ne 2s. 6d. 
(d) Wife, if wage or salary earning ... ~ oe , 2s. Od. 
(e) Each additional family (other than a sub-tenant’s 

family) o arr oe ee <r oe oe 5s. Od. 
(f) Each lodger or sub-tenant vo re ee ae 5s. Od. 


The total additions in respect of any tenancy are not to exceed 12s. 6d. 
per week. 

“Gross income ’ includes salary, wage, overtime, extra earnings, interest, 
profits, allowances (excluding family allowances, but including super- 
annuation allowance), emoluments and pension, before any deduction for 
income tax, national insurance, pension or superannuation contributions have 
been made. Gross income also includes pay and any allowance or emolu- 
ments received by the wife or other members of the family in respect of current 
service of the tenant in H.M. Forces, but excludes a disability pension, the 
family allowances made for children under the Family Allowances Act, 1945, 
as amended, wife’s earned income and payments by sons, daughters, lodgers 
and sub-tenants. 


‘ Adult ’ means a person of twenty-one years of age or over. 
‘Tenant ’ includes joint tenants. 


N.B. In the event of the failure of any tenant to return the form duly 
completed, the council will assume that the maximum charge of 12s. 6d. 
per week is applicable, and will increase the rent accordingly.” 


On the back of the circular there was a form to be filled in by the tenant 
giving particulars of the tenant’s occupation and gross income and details of 


other members of the household. 
As a result of the information thus obtained the corporation re-assessed the 


rents of numbers of their tenants and served notices to quit on them, terminating 
their weekly tenancies on Aug. 17, 1953, but offering them at the same time new 
tenancies on the terms of the re-assessment notice. The re-assessment notice 
stated: 


‘““The rent of the premises is calculated by the city council by reference 
to a basic rent and additions thereto based on the tenant’s gross income 
and the persons residing at the premises. Such additions are assessed in 
accordance with the following scale: ...” 


The charges already mentioned are then set out, with the addition of the following 
requirement : 


“The tenant is required (a) at all times, when requested so to do by the 
city housing and estates manager, to furnish in writing correct and proper 
information as to his or her gross income and as to the persons residing on 
the premises; (b) immediately to notify in writing the city housing and 
estates manager of any changes in the tenant’s gross income or in the number 
of persons residing at the premises whenever such changes warrant an 
alteration of the additional charges as above-mentioned.” 


Then after setting out the details of the re-assessment of the tenant’s rent, the 
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notice (which is sent in the name of the city housing and estates manager) A 
continues : 


“ Alterations in the rent assessment as above-mentioned, so far as 
decreases are concerned, will be made as from the first rent day after the 
receipt by me of written notification from you of a change in circumstances 
which warrants an adjustment in such rent. Increases will operate from B 
the first rent day following the date when notification of the change should 
have been sent to me pursuant to the above-mentioned additional conditions 


of tenancy.” 


A provision for alleviating the hardship of an increase in certain cases is 
indicated in a note: O 


“Note. The city council is prepared to give consideration to an appeal 
by a tenant against the assessment of any addition or additions to his or her 
basic rent, as a result of the operation of the above-mentioned scale, in 
any case in which the circumstances, in the discretion of the city council, 
warrant such consideration. Appeals must be in writing addressed to 
‘The Housing and Estates Manager, 21/23, Charles Street, Cardiff ’.” D 


At a later date a further alleviation in cases of hardship was intended to be 
provided by a direction to the city estates manager that he should use his discre- 
tion in waiving the charge in respect of a wage or salary earning wife where the 
amount so earned is under £2 per week, unless, in the circumstances, he considers 
that no hardship will be caused by such a charge. This is a minor matter; but 
if the discretion as to charges is committed by the Act to the corporation, it E 
seems to me that this discretion could not be delegated in this way to the city 
estates manager. The right course (which seems to be the course indicated in 
the case of appeals to the appeals sub-committee) is for the cases to be reported 
with a recommendation to the council, who should make the actual decision. 

The scheme has now been operated for some time. But the attack on its 
validity has been delayed by the course which this action has taken. - The four Ni 
plaintiffs originally attempted to sue on behalf of themselves and all the other 
tenants, in a representative capacity, and the date of the writ was J uly 22, 1953. 

On Aug. 12, 1953, the writ was set aside by the vacation judge, but on Nov. 4 
1953, the Court of Appeal, though holding that the plaintiffs could not proceed | 
in a representative capacity, gave leave to amend the writ, so that they might 
remain as plaintiffs in their individual capacities and the action might be regarded G 
as a test action (see Smith v. Cardiff Corpn. (1)). The writ was amended accord- 
pon on Dec. 21, 1953, and the statement of claim was delivered on Feb. 11, 

By a circular dated May 31, 1954, certain modifications of the scheme were 
notified to the tenants. The most important of these were provisions designed 
to alleviate hardship in cases where the gross annual income of a tenant ae H 
slightly exceeded the figures of £500 or £600. From this document a 2 
the fact (which was not stated in the earlier circulars) that the reley t seine 
period is the financial year ending on Mar. 31. Mere sn 

The validity of the scheme is attacked on behalf of tl 


os ; 1e plaintiffs o : 
grounds. The first is that such P n two main 


a scheme is not a _ 

ee oe gig an by the relevant Acts, and ee ae es - Thee I 

of the other is that the Acts only authorise reasonable char 

tenants and the defects of this sche Ss heres whee 

considered to be reasonable. The ae igen Coes ect Be 

while the other depends on some detailed consideration of the tata f I a 
The question whether such a scheme is within the statutor : ; : su 

corporation must depend on the terms of the Acts which conf : tee ete, 

and I turn, therefore, to a consideration of the relevant Benen = anal 
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_ First of all it is desirable to notice the general financial scheme of the Acts 
Under the Housing Act, 1936, s. 114, where the local authority receives a Boneribiz 
tion or subsidy from the national exchequer, the local authority have to make 
out of their general rate fund the contributions set out in Sch. 8 to the ts 
and by para. 8 of that schedule, when in any financial year a deficit is shown a 
the housing revenue account, a contribution (in the Act referred to as an additional 
contribution) for that financial year of an‘amount equal to the amount of the 
deficit has to be made out of the rate fund, so that a deficit cannot be carried 
over to the following year. An obligation is imposed by s. 128 on the local 
authority to keep a housing revenue account of the income and expenditure of 
the authority in respect of the houses provided by the authority. Section 129 
sets out the matters which are to be carried to the credit and the debit respectively 
of the housing revenue account. Section 130 provides for the disposal of balances 
on the account, and under this section a surplus may be carried forward to any 
other year. For the purpose of equalising the annual charges in respect of the 
repair and maintenance of houses, authorities are required by s. 131 to keep a 
housing repairs account, to which they are required to carry from the housing 
revenue account in each financial year a sum in respect of each house amounting 
at the present time to £8. These are the general provisions of the Act. 

The charging powers in respect of rents are contained in a group of sections 
designated by the description ‘‘ Management, etc., of local authority’s houses ”’. 
Section 83 (1) provides as follows: 


“ The general management, regulation and control of houses provided by a 
local authority under this Part of this Act shall be vested in and exercised 
by the authority, and the authority may make such reasonable charges for 
the tenancy or occupation of the houses as they may determine.” 


Section 85 (1) provides: 


** A local authority shall, in relation to all houses and dwellings in respect 
of which they are required by-s. 128 of this Act to keep a housing revenue 
account, observe the requirements specified in the following provisions of 
this section.” 


Section 85 (5) originally provided: 


“In fixing rents the authority shall take into consideration the rents 
ordinarily payable by persons of the working classes: in the locality, but 
may grant to any tenant such rebates from rent, subject to such terms and 
conditions as they may think fit.” 


The Housing Act, 1949, which deleted from the Act of 1936 all the references 
to the working classes, probably because the functions of the local authorities 

had been extended to provision of more houses generally, and not only the pro- ° 
vision of houses for particular classes of persons, substituted, by s. 1 and Sch. l, 
for the above-mentioned sub-section, a new sub-section in the following terms: 


““(5) The authority may grant to any tenant such rebates from rent, 
subject to such terms and conditions, as they may think fit.” 


This is the provision which is operative at the present time. Section 85 (6) 
of the Act of 1936 provides: 
“The authority shall from time to time -review rents and make such 
changes, either of rents generally or of particular rents, and rebates (if any) 
as circumstances may require.” 


This sub-section appears to impose a duty on the authority and not merely 


to confer the powers, as s. 83 (1) and s, 85 (5) do, 
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In Belcher v. Reading Corpn. (2), RomER, J., had to consider the duties of the 
authority in exercising the powers and carrying out the duties which are conferred 
or imposed on them by the Act. He described their obligation generally in these 


terms ({1949] 2 All E.R. at p. 983): 


“Tt is, of course, clear that they have to consider the welfare of their 
tenants and to remember that those tenants are people of small—sometimes 
of very small—means. On the other hand, they have also to be mindful 
of the interests of the ratepayers as a whole—the majority of whom, in 
Reading, as Mr. Clifford Jones informed me, are people of comparable 
means with the tenants of the council houses. It is their duty, so far as 
possible, to maintain a balance between these two sections of the local 
community, having due regard, of course, to any specific requirements of the 
Housing Acts. If the council house rents are much below those prevailing 
in comparable private estates in the locality, then, prima facie, a council 
might be suspected of unduly favouring the tenants, whilst, if they are 
much in excess of such other rents, the presumption would be the other 


way round.”’ 


That there might lawfully be discrimination between tenants of different houses 
of the same type by reason of the variation in the means of the tenants was 
recognised in Leeds Corpn. v. Jenkinson (3), though this was a case decided in 
regard to the Housing (Financial Provisions) Act, 1924, which imposed a limit 
on the aggregate of the rents by reference to an outside standard, and defined 
the normal rent by reference to the rent normally charged in the area of the local 
authority in the case of working-class houses erected prior to Aug. 3, 1914. 
Romer, L.J., said that as the aggregate limit was not exceeded it appeared to 
him ({1935] 1 K.B. at p. 180): 


‘*... impossible to say that the action of the corporation in discriminating 
between one house and another of the same class in the same area, to the 
extent of charging more in respect of one house than in respect of another, 
is ultra vires or is a breach of their undertaking.” 


GODDARD, J., said (ibid., at p. 181): 


“The Master of the Rolls has pointed out what is the object of this 
legislation. It is to provide houses for the classes of the community who 
cannot afford to pay economic rents; but the object of the Act is not to 
provide subsidised houses for people who can afford to pay economic rents. 
It seems to me that all the corporation are doing by this plan is to see that 
persons who can afford to pay economic rents for these houses shall pay them, 

| which will enable them, of course, to make greater concessions in the rents 
to persons who cannot afford to pay economic rents.” 


It is true that in neither of these cases was there any question of grading-up 


D 


the rents of particular tenants. It is indeed admitted that discrimination in - 


the rents charged to tenants of comparable houses by reason of the varying means 
of the tenants is permissible. It was admitted on behalf of the plaintiffs in the 
present case, I understood, that if the Cardiff Corporation had chosen to increase 
all the rents of their houses by 12s. 6d. a week (the maximum advance proposed 
under the present scheme) and had relieved tenants from this increase in varying 
degrees or completely according to their means, no objection could be taken 

But it 1s the method by which the result is obtained to which objection is tren 
It is said that the only power of the corporation to make such discrimination ‘ 
contained in s. 85 (5) of the Act of 1936 which confines the power of the corpora 

tion to the granting of rebates to particular tenants. For this argument He 
are called in aid the observations of Linv ey, L.J., in London Assoen,. of Shaboioaees 
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A & Brokers v. London & India Docks Joint Committee (4) (in reference to the powers 





of a dock-owning company) ([1892] 3 Ch. at p. 251): 


As owner, the company could make any regulations it might think proper 
for the use of its property; it could charge what it liked and could shut its 
dock altogether if people would not comply with its demands. These 
powers, however, are not unchecked by statute. The legislature has 
expressly conferred upon the company many powers which the company, 
as the owner of property, could have exercised without any express statutory 
authority. Whenever this is the case, the powers expressly given must be 
treated either as superfluous or as purposely inserted in order to define, 
that is, limit the right conferred, and as implying a prohibition against the 
exercise of the more extensive rights which the company might have by 
virtue of its ownership of property. That the latter is the true mode of 
regarding statutory powers conferred on bodies created for public purposes 
and authorised to acquire land for such purposes cannot, I think, admit of 
any doubt.” 


These are very general observations, but they must be read in connection with 
the issues for decision in the particular case. The point to be decided in the case 
appears to have been whether the regulations or bye-laws of the dock company, 
which had not been passed and confirmed as required by the relevant statute 
had any binding effect on shipowners in the absence of agreement. I do not think 
that the limiting principle applied by the court in that case is of universal 
application—for instance, a power conferred by a statute may be merely declara- 
tory. In the present case, it seems to me that a power to discriminate by 
granting rebates of rent does not necessarily exclude the right to create a similar 
result by grading-up the rents charged for particular houses in varying amounts. 

Whether the plaintiffs’ argument as to the effect of s. 85 (5) is sound or not, 
however, in my view it does not affect the true construction of sub-s. (6), which is 
plainly the sub-section under which the corporation have been acting. That 
sub-section casts on the corporation the duty to review from time to time the 
rents which they charge for their houses. The deficit with which the corporation 
were faced impelled them to review the rents in the light of the city treasurer’s 
report, and to find some scheme for providing a revenue to meet or prevent a 
deficit. This sub-section requires the corporation on such a review to make such 
changes of rents generally or of particular rents, and rebates (if any) as circum- 
stances may require. I cannot find in this sub-section anything which confines 
the powers of discrimination of the corporation to the matter of rebates. In 
my view, the changes of particular rents which the corporation may adopt as 
the method of complying with the duty cast on them by the sub-section, include 
the grading-up of the rents of particular tenants or the reducing of the rents of 
particular tenants as the circumstances may require. Further, the circumstances 
which may require such variations in the rents of particular tenants, In my view, 
include the circumstances of the means of tenants of particular houses. ; 

My conclusion. is, therefore, that the method of surcharging the tenants of 
particular houses according to their means which the scheme adopts is not ultra 
vires, and is within the powers of the corporation. 

The other line of attack made on behalf of the plaintiffs on the scheme is that 
the charges provided for by the scheme are not reasonable charges for the tenancy 
or occupation of the houses within the meaning of the Housing Act, 1936, s. 83 (1). 
The points which have been argued are these: (i) The attempt to regulate an 
increased weekly rent to be charged by reference to the annual gross income of 
the tenant is impracticable, particularly when it is not specified (as in the original 
form of the scheme) what is the yearly period to which reference is to be made. 
(ii) In the case of children or wives who are “ wage or salary earning _ must 
they be resident in the house ? And what is meant by ‘‘ wage or salary earning ? 
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eth p ae i ida 
What is the position of such a person epi etl oe ey ae 
rate roa ra cs ee deeaenien “‘ lodgers and sub-tenants ”’? 
Lae eh (it is said) it is found that the discrimination by ae ie 
to the supposed means of tenants does not produce a fair and specae ae 
so that in effect tenants with less means are subsidising other tenan 

-eater means. 

- New, f think it must be accepted that if unfair inequalities are found to ieee 
in the working of the scheme, this result was far from the ee t s 
corporat ion who, in introducing the scheme, were actuated by a desire to sae 
the inevitable rise in rents to the financial circumstances of their tenants. u 
it must also be recognised that the scheme is far from perfect, and it may well 
be that it is not the best kind of scheme to produce the results which the cerpora- 
tion had in mind. The merits of various schemes of this kind were discussed 
in the Fourth Report of the Housing Management Sub-Committee of the Central 
Housing Advisory Committee (published for the Ministry of Housing and Local 
Government). This report seems to suggest that there are other methods of 
dealing with the problems that arise which are more satisfactory than that 
adopted by the corporation. There certainly are difficulties in operating the 
corporation’s scheme, 

Having regard to the obligations of the corporation under these Housing 
Acts the principle of relating the increases of rent to the income of the a 
does not appear to be unreasonable, Presumably the standard of the tenant’s 
gross annual income was adopted so as to secure some stability in the rents 
payable under the scheme and to avoid constant detailed changes, which must 
throw a lot of work on the officials of the corporation who have to manage the 
scheme. The doubt as to the appropriate yearly period seems to have been 
solved by the reference to the financial year ending on Mar. 31 in the circular 
of May 31, 1954. It is clear that in law there is no objection to a rent which may 
fluctuate according to events. A.-G. for Ontario v. Canadian Niagara Power 
Co. (5), and Ex p. Voisey, Re Knight (6), are examples of such fluctuating rents. 
The trouble in the present case is that the weekly rent is to be ascertained not 
by reference to a weekly standard of income, but by reference to an annual 
standard which cannot be ascertained until the expiration of the current financial 
year. It is pointed out that a tenant cannot during the progress of the financial 
year say with certainty in all cases what his actual rent may turn out to be. 
It is easy to think of cases where tenants whose basic wage is augmented by a 
commission or by a bonus, depending on circumstances, or who are self-employed 
so that their income depends on the profits of a business, cannot ascertain 
their gross income for the financial year, until on or after the termination of the 
financial year the amounts receivable by them are revealed. But the impression 
which I gained from such evidence which was put before me is that the serious 
theoretical difficulties in the system adopted have not proved to present so many 
practical problems in fact. In other words, those tenants whose yearly incomes 
might be likely to exceed £500 or £600 were usually sufficiently well aware of the 
situation for practical purposes. Another difficulty is presented by border-line 
cases in which a slight excess of income over the limits selected might cause 
hardship. An attempt to alleviate these hardships was made in the circular of 
May 31, 1954, but appears not to be wholly successful. 

The doubts whether wives, children or others must be resident in the house in 
question are not, I think, serious. The answer really appears from the statement 
appearing in the notification of re-assessment of rents and in the conditions of 
tenancy printed on the rent cards, which informs tenants that 


“The rent of the premises is calculated by the city council by reference 
to a basic rent and additions thereto based on the tenant’s gross income 
and the persons residing at the premises.”’ 


D 
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No doubt questions which arise as to the meaning of the words “ wage or salary 
earning ~ will have to be solved. Some of these difficulties are probably due to a 
desire for simplification and economy of words in the statement of the scheme. 
Probably the draftsman of the scheme thought that the meaning of the word 
: family ” was perfectly plain, though lawyers who have had anything to do 
with wills are aware of the uncertainties which may arise from the use of this 
apparently ordinary and natural word: see the observations of Str GrorcE 
JESSEL, M.R., in Pigg v. Clarke (7) (3 Ch.D. at p. 674). It is probable that some 
further elaboration will be necessary to explain the intention of the corporation 
in using this word in particular circumstances. Similarly the words “ lodger 
or sub-tenant ” may cause difficulties of the kind which have given rise to cases 
in the law of elections and landlord and tenant. But these difficulties will arise, 
I apprehend, in a comparatively small number of instances. 

I am satisfied from the evidence which was given before me that there are 
cases where a tenant having an income well below the limits of £500 or £600 per 
annum will be charged the maximum increase of 12s. 6d. a week. It is, of course, 
arguable that such persons are contributing unduly to the relief of persons who 
are in receipt of higher incomes, and, therefore, that the scheme offends against 
natural justice. But it is probably beyond the scope of human ability to devise 
a scheme which does not produce some apparent anomalies giving rise to an 
understandable grievance. The provision of an appeals sub-committee was 
presumably intended to deal with (amongst others) such hard cases. It may be 
possible for the council, exercising their discretion on the reports of the sub- 
committee, to eliminate many of these causes of complaint. 

_ It was said with some force on behalf of the plaintiffs that no attempt had been 

made to have regard to the outgoings of the household or to the actual earnings 
of the children of a tenant, and that arbitrary assumptions had been made and 
arbitrary charges imposed accordingly. Those are fair criticisms. There plainly 
are imperfections. But it may well be that perfection is impossible. 

An argument was put forward on behalf of the corporation suggesting that 
as the management of the houses and the fixing of the rents was a matter for the 
discretion of the corporation, the court had no power to interfere. In my view, 
this argument has no substance. The charges to be made by the corporation 
are required by the Housing Act, 1936, s. 83, to be reasonable charges. It is not 
sufficient that the corporation have acted in an entirely bona fide manner, and 
have formed the opinion that the charges are reasonable. If the reasonableness 
of the charges is challenged, it is necessary for the court to examine the circum- 
stances and to decide whether the charges are reasonable, though the onus of 
showing that they are not reasonable must rest on the plaintiffs (Thomas 
Fattorim (Lancashire), Ltd. v. Inland Revenue Comrs. (8), per Lorp ATKIN 
[1942] 1 All E.R. at p. 625, Nakkuda Ali v. Jayaratne (9), [1951] A.C. at pp. 
76, 77). I have, therefore, to consider whether the scheme imposes reasonable 
charges or can be said to be unreasonable. 

Now I have said already that the scheme is not by any means perfect and that 
there are provisions which cause difficulties in calculating the rents payable by 
tenants and there are expressions used which are of doubtful meaning, and there 
are anomalous cases. It seems to me that as regards doubtful cases, the exhorta- 
tion to visit the office of the city estates manager is not idle. This is not a case 
of a code imposing penalties for misdemeanours. It is a case of a document 
designed to give rise to contractual relations between landlord and tenant. It 
seems to me perfectly possible for the contract between the tenant on the one 
hand and the corporation, as the landlord, on the other hand, to be settled in 
doubtful cases by discussions between the tenant and an official of the corporation. 
I do not think that Howell v. Falmouth Boat Construction, Ltd. (10) (cited on behalf 
of the plaintiffs) is relevant to this case, which involves contract and not the 
application of regulations by a government official. So far as the apparent 
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hardships and anomalies are concerned, it seems to me that these imperfections 
in the scheme, or, indeed, the view that may be formed that there are other and 
better differential schemes that might have been adopted, are not sufficient to 
enable me to say that the charges made by the corporation under the scheme 
for the tenancy or occupation of their houses are not reasonable, and, therefore, 
that the scheme is void and of no effect. 

In the result, therefore, the arguments for the plaintiffs fail on both heads. 
Tenants naturally are upset when their rents are raised. But an increase in the 
costs of repairs and maintenance, and, indeed, of wages, may render an increase 
of rents unavoidable. In this event, the contest is somewhat unreal, if, in any 
case the local authority may lawfully raise all rents, and then grant rebates in 
particular cases, thus achieving exactly the same result as when rents are raised 
in those particular cases where it is thought that the tenants will be able to bear 
the increases without disaster. On the other hand, as landlords, local authorities 
are in a privileged position. They have been held to be free from the harassing 
frustration of the Rent Restrictions Acts. It is right and proper that their 
management of their housing estates should be capable of being challenged 
in a court of law. But there must be limits to this, or the day-to-day work of the 
officials who must carry out the management of the estates would not be 
practicable. For this reason it seems to me that imperfections in matters of 
detail cannot be held to render the particular system which is adopted unreason- 
able and unlawful. If the corporation in the présent case are actuated by the 
desire to produce the fairest system to their tenants that can be devised (a desire 
with which I credit them), I conceive that they will feel it their duty to consider 
the criticisms of their scheme which have been discussed in this case with the 
object of securing such improvements as circumstances can permit. The action, 
therefore, fails. 

Judgment for the defendants. 


Solicitors: Wrentmore & Son, agents for Thomas John & Co., Cardiff (for the 
plaintiffs); Theodore Goddard & Co., agents for Town Clerk, Cardiff (for the 
respondents). 

[Reported by R. D. H. OsporneE, Esa., Barrister-at-Law.| 
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A R. v. AGRICULTURAL LAND TRIBUNAL (SOUTH WESTERN 
PROVINCE), Ex parte BENNEY. 


[QUEEN’s BENCH Drvision (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 16, 1954.] 


B Agriculture—Agricultural holding—Dispossession for bad husbandry—Represen- 


tations to Minister before action of Minister—Hearing by person appointed 

for that purpose—No delegation to county agricultural executive committee 

or sub-committee—Agriculture Act, 1947 (10 & 11 Geo. 6 c. 48), s. 17 (2), 

8. 104 (4), (5). 

On Dec. 31, 1951, the Minister of Agriculture and Fisheries, acting 
through a county agricultural executive committee, made a supervision 
order under s. 12 (1) of the Agriculture Act, 1947, in relation to the farm 
owned by the applicant. The committee had delegated their duties 
to a husbandry sub-committee, and on their review of the supervision 
order, by letter and notice dated Sept. 15, 1953, the committee informed 
the applicant that it was proposed to terminate his interest in the farm under 
s. 17 (1) and notified him that he had a right under s. 17 (2) to make represen - 
tations to the Minister and that the person appointed by the Minister to hear 
the representations was the committee whose function in this respect had 
been delegated to the husbandry sub-committee. On Oct. 8, 1953, the 
sub-committee heard the applicant’s representations. On Dec. 31, 1953, 
the Minister acting through the committee gave notice in writing to the 
applicant that the Minister proposed to make an order terminating the 
applicant’s tenancy on the ground of bad husbandry and requiring him to 
let it to a tenant approved by the Minister. The applicant appealed un- 
successfully to the agricultural land tribunal. On Apr. 30, 1954, the Minister 
made the dispossession order. The applicant now applied for an order of 
certiorari quashing the decision of the land tribunal and of the Minister, 
inter alia, on the ground that the Minister had no power to appoint the 
sub-committee to hear the representations. 

Held: as, on the true construction of s. 104 (5) of the Agriculture Act, 1947, 
a sub-committee of the county agricultural executive committee could 
not be appointed to hear representations to the Minister, the decision of the 
agricultural land tribunal and the Minister’s order of dispossession were 
invalid; accordingly, an order of certiorari should be issued. 

Per DEVLIN, J.: under s. 104 (4) the Minister cannot appoint himself to 
hear the representations and, therefore, he cannot appoint his own alter ego, 
to whom he has delegated all his functions, to hear them (see p. 127, 
letter F, post). 


[ As to Dispossession on grounds of Bad Husbandry, see 1 HatsBury’s Laws 
_ (8rd Edn.) 346, para. 722. 

For the Agriculture Act, 1947, s. 12, s. 17, s. 104, and Sch. 9, arts. 14, 15, 
see 1 Haysspury’s Statutes (2nd Edn.) 166, 177, 216, and 226.] 


Motion for certiorari. 

The applicant moved for an order of certiorari, directed to the Minister of 
Agriculture and Fisheries, the county agricultural executive committee for the 
county of Cornwall and the Agricultural Land Tribunal (South Western Province), 
to remove into the High Court and to quash (a) a decision of the tribunal dated 
Mar. 4, 1954, dismissing an appeal by the applicant against a proposal by the 
Minister of Agriculture and Fisheries to dispossess him of a farm known as 
Tucoyse Farm, Constantine, in the county of Cornwall, and (b) an order of the 
said Minister, dated Apr. 30, 1954, purporting to be made under s. 17 (1) of the 
Agriculture Act, 1947, and to dispossess the applicant of the said farm. The 
grounds on which the relief was sought were (i) that the provisions of s. 17 (2) 
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and s. 104 (5) of the Act of 1947 were not complied with in that a Powe 
appointed to hear the representations of the applicant were the us oon 
sub-committee of the county agricultural executive committee which sub- 
committee had no jurisdiction or authority to hear the representations and (ii) 
that the purported order of Apr. 30, 1954, was not made in respect of the ae 
the subject-matter of the purported decision of the said tribunal, but include 
other lands which were not the subject-matter of the hearing before the tribunal 
or of the said purported decision of the tribunal. 


K. Diplock, Q.C., and G. C. Dare for the applicant. ; 

The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and B. S. Wingate-Saul 
for the Minister of Agriculture and Fisheries. 

J.P. Widgery for the agricultural land tribunal. 


LORD GODDARD, C.J.: Under s. 12 of the Agriculture Act, 1947, the 
Minister of Agriculture and Fisheries has the right to make a supervision order 
in respect of a farm. By the supervision order the farmer is, if I may use an 
expression commonly used in other branches of the law, really put on probation. 
He is watched and somebody is appointed to see that he farms in a proper way. 
Before the Minister can made a supervision order he must afford 


“to the owner or occupier, as the case may be, am opportunity of making 
representations to the Minister, whether in writing or on being heard by a 


99 


person appointed by the Minister... ”’, 


so that he may endeavour to persuade the Minister not to make a supervision 
order. Then by s. 17 (1): 


‘Where a supervision order is in force in relation to the farming of an 
agricultural unit, and the Minister is satisfied that the farming thereof does 
not while the order is in force show satisfactory improvement, then subject 
to the provisions of this section ”’, 


a dispossession order can be made. By s. 17 (2) the Minister shall not make an 
order under s. 17 (1) 


“until, after affording to the occupier and, in the case of a proposal to 
make an order under para. (a) thereof [relating to land where the occupier 
is not the owner], to the owner of the land to which the proposed order is 
to relate an opportunity of making representations to the Minister, whether 
in writing or on being heard by a person appointed by the Minister...” 


If the Minister makes a dispossession order, the matter can be referred to the 
agricultural land tribunal under s. 17 (3) and s. 74 (1) of the Act of 1947. The 
land tribunal is a new tribunal set up under s. 73 of the Act of 1947 and hears 
the whole case by means of an independent body consisting of* a legal chairman, 
a person “‘ appearing to the Minister to represent the interests of farmers ” and a 


F 


person “appearing to the Minister to represent the interests of owners of H 


agricultural land.” 
Section 104 of the Act provides: 


“ (1) Any enactment in this Act providing, in relation to the taking of any 
action by the Minister, for his taking the action after affording a person an 
opportunity to make representations to the Minister, whether in writing or 
on being heard by a person appointed by the Minister, shall be construed 
as a provision that the Minister shall comply with the following requirements 
..~ (4) If, whether or not representations are made to the Minister in writing, 
the said person within the prescribed time and in the prescribed manner 
requires that an opportunity be afforded to him of being heard by a person 





* The constitution of the tribunal is established by the Agriculture Act, 1947, s. 73 


and Sch. 9, paras. 13-18, as amended by the Agriculture (Miscellaneous Provisions) 
Act, 1954, s. 4. 
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appointed by the Minister for the purpose, such an opportunity. shall be 
afforded to him and, on the same occasion, to any other person to whom 
under the enactment referred to in sub-s. (1) of this section the Minister 
is required to afford such an opportunity, and the Minister shall not take the 
action in question until he has considered any representations made at the 
hearing. (5) No officer or servant of a county agricultural executive 
committee, or any sub-committee or district committee thereof, shall be 
appointed under the last foregoing sub-section to receive representations 
relating to land in the area of the committee.” 


By s. 72 of the Act the Minister delegates his powers to the county agricultural 
committee and no doubt in practice and common sense for “‘the Minister ” 
in this Act can be read “ county agricultural committee ”. The committee can 
also, by s. 71 (3), delegate its powers to the husbandry sub-committees and, 
as I understand, a sub-committee is really the county agricultural committee. 
The Minister has purported to delegate to the county agricultural committee the 
power of receiving representations under s. 104 (4)*; one of the functions 
which the county agricultural committee has delegated to the sub-committees is 
the duty of hearing these representations. The question on which the decision 
in the present case turns is whether or not the sub-committee is the body under 
the Act to receive these representations. 

The applicant was told that he could make representations to the sub- 
committee and he attended by a solicitor and did so. The sub-committee 
decided to recommend the Minister to make a dispossession order, and, when 
that decision of the sub-committee or of the Minister was taken before the land 
tribunal, the land tribunal upheld it. A great many points were taken by 
counsel for the applicant, but I think I am speaking for my brothers when I 
say that the court is satisfied that there is nothing in the applicant’s points, 
though they were urged with skill and pertinacity, until we come to the last 
point, which is an extremely important point, and for my part I decide the 
matter entirely on a question of construction. 

The point is whether or not the sub-committee is authorised by the Act to 
be the body to receive representations. I will read s. 104 (5) again: 


“No officer or servant of a county agricultural executive committee, or 
any sub-committee or district committee thereof, shall be appointed 
under the last foregoing sub-section to receive representations relating to 
land in the area of the committee.” 


I cannot believe that, if the parliamentary draftsman had meant that only 
the officers or servants of a sub-committee as well as of an agricultural committee 
were debarred from hearing these representations, he would not have put in the 
word “of” before the words ‘‘ any sub-committee’. He has not. I listened 
with interest, though I will not say with understanding, to an argument addressed 
by the Solicitor-General which was supported by some quotations from MODERN 
ENciisH UsacE by Dr. H. W. Fow ter, as to the meaning of ‘ or” after an 
adjectivally used “no”. I know the sort of common modern English which a 
farmer uses and having read those quotations, I am quite certain that no farmer 
would understand what that great grammarian was writing about. I think any 
farmer, or any person not a lawyer, or even a lawyer, reading this would say that 
it is obvious that officers and servants of the county agricultural committee 
are barred and so are sub-committees. I have no difficulty when I see the word 
“ thereof ”’, in reading s. 104 (5) in this way: ‘ No officer or servant of a county 
agricultural committee or any sub-committee or district committee of a county 
agricultural executive committee’. The parliamentary draftsman put it in 
this way because he used the word ‘‘ committee’ in one sentence and said 





* The delegation was effected by the Agriculture (Delegation to County Agricultural 
Executive Committees) Regulations, 1948 (S.I. 1948 No. 187). 
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‘* No officer or servant ...or any”; he is barring all those four bodies and A 
saying they shall not be appointed under s. 104 (4) to receive representations. 
In the present case they were the persons to receive representations. When one 
considers s. 104 (4) one can see the reason of it. A sub-committee makes the 
order which can be appealed to the land tribunal ; therefore, it is said: ‘* You 
are not to tell the farmer that he is to make his representations to the sub- 
committee, the sub-committee being the people who are really to decide whether B 
or not the supervision order or the dispossession order is to be made”. There 
would be no sense in that and the farmer would say: ‘‘ What is the good of my 
going before these people who have already decided that they are going to make 
this dispossession order. If I go before some independent person I may be able 
to satisfy him that he ought not to make the order and he will tell them so ”’. 
That seems to me to be what the statute is contemplating. I think the plain. 
reading of s. 104 (5) is clear, that sub-committees and district committees of the 
executive committee are not to be appointed to receive representations. I dare 
say it has been done all over England because these delegations, I suppose, are 
all arranged from headquarters and committees and sub-committees are told 
what they are to do. As DEvLIn, J., pointed out in the course of the argument, 
if the Solicitor-General’s argument is sound, the Minister could himself receive D 
the representations. I do not think that is intended at all. I think it is intended 
that he should appoint some person to receive them so that the farmer can open 
up his soul and air his grievances to him and try to persuade him to tell the 
Minister or the committee or whoever it may be that they ought not to make the 
order. I think that is the common-sense view of the machinery of the Act and 
on the clear words of s. 104 (5) the sub-committee cannot be the persons to receive 
the representations and, therefore, these proceedings have been bad ab initio. 
There is no reflection here on the land tribunal; they had put before them a 
case and they heard that case. This point whether or not the preliminary 
proceedings were in order was, I imagine, not before them at all; at any rate 
the order must go and the proceedings must be brought up and quashed. 


CASSELS, J.: I agree. I think the important words of s. 104 (5) of the 
Agriculture Act, 1947, are to be found in the last few words, namely, “‘ to receive 
representations relating to land in the area of the committee”, I think the sub- 
committee, the district committee, the county agricultural executive committee, 
their officers and their servants are precluded from receiving representations 
from the farmer. re 


DEVLIN, J.: I agree with the judgment which my Lords propose, and 
also with the reasons which they have given for it. I should be prepared, if 
necessary, to decide this case on the construction of s. 104 (5) of the Agriculture 
Act, 1947, because, although I have not, after hearing the Solicitor-General, 
found the question of construction altogether easy, I think the construction my 
Lords have put on it is on the whole right. I should also decide it, and I prefer, H 
therefore, to put this as my main ground, on the effect of s. 104 (4), and I should 
like to deal with that in any event because it raises a matter of some publie 
importance. 

Section 104 (4) requires that if a person is aggrieved, viz., the farmer about to 
be dispossessed, 


ec 


_+ + an opportunity be afforded to him of being heard by a person 
appointed by the Minister for the purpose, such an opportunity shall be 
afforded to him and, on the same occasion, to any other person to whom 
under the enactment referred to in sub-s. (1) of this section the Minister 
1s required to afford such an opportunity, and the Minister shall not take the 


ais in question until he has considered any representations made at the 
earing ”’, 


4 
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Let me deal with the matter first of all as a question of what I might call legality 
and secondly in a rather broader way. First, the Act talks of the Minister 
affording an opportunity to a person to be heard. No one supposes that in 
practice the Minister himself acts in the early stages, though no doubt, if it is a 
question of some difficulty, he may act in the end. No one supposes, therefore, 
that the Minister would be likely to deal ‘with the matter himself in all its early 
stages, but in fact I think it is clear, if one may test it from the point of view of 
the legal effect of the sub-section, that even if he wanted to, he could not do so. 
It is true that before this stage has been reached the Minister has had to satisfy 
himself that it is desirable to propose that there should be a dispossession order. 
If he had in fact literally to satisfy himself, he could not under s. 104 (4) appoint 
himself as the person who is to receive the representations. The sub-section, I 
think, makes it quite clear that he would have to appoint somebody else. In 
the present case the Minister, for the purpose of discharging the administrative 
function of satisfying himself that it was‘a desirable case for a dispossession order, 
delegated all his powers to the county agricultural executive committee and 
that committee passed them on to the husbandry sub-committee; it was, 
therefore, the husbandry sub-committee who acted in all the initial stages. 
The Minister appointed, for the purposes of hearing the representations, that 
same husbandry sub-committee that had previously acted. In my judgment, 
there is no power so to do under the sub-section. The Minister could not 
appoint himself. He could not, therefore, on any fair or reasonable construction 
of the sub-section, appoint an alter ego to discharge all his administrative 
functions and then say to that alter ego: ‘* Now you can do what I could not 
do myself; you can hear the representations I could not hear’’. The sub- 
section must be construed broadly enough to mean that if he delegates all 
his functions and appoints someone else, then he cannot appoint that same 
person to hear the representations. I should have been prepared to arrive 
at that conclusion, though it is not necessary that I should express a definite 
opinion on this, merely from the words “be afforded to him of being heard 
by a person appointed by the Minister for the purpose’. I think that means 
that he must appoint a person for the purpose of hearing the representations 
and that he may not appoint someone who has already acted in the matter 
for some other purpose. I think that is probably the right construction of the 
sub-section, but it is not necessary for the purposes of the present case that I 
should go as far as that. It is sufficient to say that just as the Minister cannot 
appoint himself to hear the representations, so he cannot appoint his own 
alter ego to whom he has delegated all his functions. 

That is how the matter stands on the literal wording of the Act. The Solicitor- 
General’s argument for giving a different construction to the Act is, I think, 
really based on this. He says: ‘This is all mere executive machinery. 
There is nothing for the person appointed to do except [as he puts it], to be 
an ear-trumpet to convey representations to the Minister and that being so, 
looking at the object of the section, what reason can there be for not saying that 
the Minister can appoint the sub-committee to act as the ear-trumpet; what 
could be more convenient administratively than that the sub-committee which 
has already had to satisfy itself about the whole matter should be appointed 
also the ear-trumpet which is to convey the representations to the Minister ta 
I am bound to say, without any intention of disrespect to the Solicitor-General 
or the Ministry for whom he appears, that I am sorry to hear that argument 
advanced, because I think it shows a failure to appreciate the spirit, as well as 
the letter, of the Act. I do not think it was intended by this Act that the person 
appointed should be merely an ear-trumpet to convey representations, to the 
Minister. It is quite plain that if the body appointed is the sub-committee 
which has already considered the matter, the ear-trumpet would necessarily 
be partially blocked. I say that without disrespect to the members of the sub- 
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committee, but it is impossible if one has already been into the matter and made 
up one’s mind about it, to approach further representations in the same way as 
if one brought an entirely fresh mind to bear. It is true that the Minister is not 
obliged to ask for the advice of the person he appoints to consider the representa- 
tions. I have no doubt that in practice he does so, but he is only bound, I suppose, 
to receive a report of the representations that are made because in practice, 
if someone is appointed to hear representations he does not take them down 
word for word, he selects what he thinks are the significant points to put into a 
written report to the Minister and the selection may be done differently by the 
man who comes to the matter with a fresh mind than it would be done by those 
who have necessarily made up their minds about the whole matter. That the 
spirit of the Act should be observed is important, I think, not only for that 
purpose, but also for giving a sense to the dispossessed farmer that justice is 
being done and he is being given a hearing. What is the advantage of telling the 
farmer who has been, or is proposed to be, dispossessed by a body of men who 
live in the locality and who already know probably all that is to be known 
about the subject-matter of the case in question and who have probably heard 
quite unofficially all that the farmer has to say: “If you want to go and make 
further representations, go and make them to the same people’ ? That would 
give him no real sense of satisfaction. It would give him satisfaction, if he 
heard that an independent person with a fresh mind was going into the matter 
again. It is quite true that that independent person would probably be an 
official of the Ministry, but I think the experience of most people in this country 
is that the officers of the Ministry who are sent down to hear representations do 
come with an open mind. I think it is the mtention of Parliament that they 
should come with an open mind, and that they should be prepared to make 
recommendations to the Minister, if necessary, which may not be the recom- 
mendations he has received from some other of his servants of some other 
department of the Ministry. 

For those reasons I think s. 104 (4) is, if I may so put it, a real live sub-section, 
that it is intended to confer something of value on the farmer, and is not merely 
executive machinery for repeating through an ear-trumpet observations which 
have already been made, I suppose, for the more natural means of communication. 
I think it is only right that I should say that there is, of course, an additional 
protection afforded by this Act to the farmer and the applicant has had in the 
present case the full benefit of it. The full protection is a hearing before the 
agricultural land tribunal. There is nothing to suggest that the tribunal did 
not act in the matter properly and justly, and it may well be that no injustice has 
been incurred in the present case, but in fact if the Act provides the farmer with 
two safeguards, as I think it does, he is entitled to have both of them and it is 
irrelevant to say in the present case that he has been deprived of one, but the 


other may have operated satisfactorily. I agree, therefore, with the judgment 


proposed by Lorp Gopparp, C.J. 
Order of certiorari to be issued. 


Solicitors: Lucien Fior, agent for Thrall, Llewellyn & Spooner, Truro (for the’ 


applicant); Solicitor, Ministry of Agriculture and Fisheries; Parker, Garrett 
& Co., agents for Michelmores, Exeter (for the land tribunal). 


[Reported by F. Guttman, Esq., Barrister-at-Law.] 
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PHIPPS v. ROCHESTER CORPORATION. 
[QUEEN’s BENoH Diviston (Devlin, J.), November 10, 11, 12, December 3, 1954. | 


Child—N egligence—Licensee—Child of tender years—Injured by falling into 
trench on housing estate—Liability of local authority—Danger obvious, but 
B child too young to appreciate it. 

In September, 1951, the defendant corporation, while developing a 
housing estate, dug a trench, for the purpose of laying a sewer, in the middle 
of a piece of open ground belonging to them and adjoining a site where their 
building works were going on. The trench was about a hundred yards 
long, eight or nine feet deep and two and a half feet wide, and the soil which 

C had been taken out was heaped along one side to a height of about four feet. 
By Oct. 1, 1951, the drain had been laid, but the trench was still open. 
Houses in the neighbourhood which were already completed and occupied 
had their own gardens, where small children could play. Although the 
corporation knew that children from these houses were resorting to the open 
space where the trench was, they did not prevent the children doing so and 

D took no steps to show that they objected to the children going there. On 
the evening of Oct. 1, 1951, the infant plaintiff, a boy aged five years who 
lived in the neighbourhood, fell into the trench while walking across the open. 
space with his sister, aged seven years, and was injured. In an action against 
the corporation for damages for negligence the court found, on the facts, that 
children as a class were licensed to play on the open space; that the trench 

E was neither an allurement to a child nor a danger concealed from an adult 
or a big child, but that it was a danger imperceptible by a little child of the 
plaintiff's age because he was not old enough to see the necessity of avoiding 
it or of taking special care; and that there was no evidence to show that 
little children frequently went unaccompanied on the open space in a way 
which ought to have brought home to the corporation that that was the use 

F which was being made of their licence. On the question of the corporation’s 
liability to the plaintiff, 

Held: (i) in determining whether an occupier of premises has been in 
breach of his duty to a licensee, viz., to warn him of a known danger 
which cannot be perceived by a licensee using reasonable care for his own 
safety, account is to be taken, in cases where the licensee is a child of tender 

G _years, of the following factors, viz., (a) that reasonable parents will not 
permit their children to be sent into danger without protection, (b) that the 
guardians of the child and of the place must act reasonably and (ec) that 
each is entitled to assume that the other will so act (see at p. 143, letter EH, 
post; principle stated by Lorp SHaw or DUNFERMLINE in Glasgow Corpn. 
v. Taylor, [1922] 1 A.C. at p. 61, applied): and that in the circumstances, 

H although the infant plaintiff was on the land of the defendant corporation 
as their licensee, they were not in breach of their duty towards him. 

(ii) alternatively, the licence to the infant plaintiff to be on the land was 
conditional on his being accompanied by an adult, and, as he was not so 
accompanied, he was a trespasser and the claim failed. 

Per Curtam: a licensee must be taken to know generally the habits, 

capacities and propensities of those whom he himself has licensed, but not 

their individual peculiarities (see p. 143, letter A, post). 


[Editorial Note. In this case Duvuin, J., had to decide whether a little 
child, or child of tender years (the plaintiff was five years old), was entitled in 
law to protection against a danger which, though obvious to an adult, was 
imperceptible to the child because he was too young to appreciate the necessity 
avoiding it. Previous cases have not formulated one comprehensive principle of 
law on this question. The alternatives were (a) that the test was the same for a 
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little child as for an adult, or (b) to impose on parents the burden of ae 
negligence, or (c) to treat the child’s licence to be on the place as conditiona 
on being accompanied by a responsible adult or (d) the alternative which DEVLIN, 
J., adopted and which is stated in holding (i) above. This was preferred to the 
theory of a conditional licence which, however, the judge adopted as the second 
alternative. As regards the theory of conditional licence the present case may 
be compared with Bates v. Stone Parish Council ([1954] 3 All E.R. 38) where, 
however, the facts were not sufficient to support the theory’s being applied. 

The present case is not concerned with distinctions between an occupier’s 
duty to an invitee and his duty to a licensee. A distinction can be based on the 
difference that an occupier’s duty to an invitee extends to dangers of which the 
occupier ought to have known but that his duty to a licensee extends only to 
dangers of which the occupier did know, but recent cases have gone some way 
to eliminating the distinction (see Third Report of the Law Reform Committee, 
Cmd. 9305, p. 15, para. 27). 

As to the Degree of Care Required towards Children, see 23 HALSBURY’S 
Laws (2nd Edn.) 584, para. 836; and for cases on the subject, see 36 DIGEST 
(Repl.) 115-122, 577-619.]} 
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Action, 
The infant plaintiff, a boy of five years suing through his father as next friend, | 
brought an action against the defendants, Rochester Corporation, for negligence, — 
and claimed damages for injuries which he sustained as a result of falling into an 
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unfenced trench on a piece of open land belonging to the defendants. The facts 
appear in the judgment. 


M. D. Van Oss for the plaintiff. — 
P. M.O’Connor for the defendants. 


Cur. adv. vult. 


Dec. 3. DEVLIN, J., read the following judgment: In 1947 the defendant 
corporation began to construct a housing estate on the outskirts of Rochester 
on a site adjoining the Maidstone Road and to the east of it. The estate was a 
large one involving the laying out of roads and the erection of a very considerable 
number of houses, and the whole operation covered some years. The land for 
the whole estate, which up to 1947 was being used as farm land, was taken over 
in stages as the building proceeded; and early in 1951 work began on a part of 
it which is marked on the plan as site D. Site D is oblong in shape and bounded 
by the Maidstone Road on the western side and on the other sides by new roads 
which were laid out by the defendants and called Wake Road, The Tideway 
and Hawser Road. Immediately to the east of site D and bounded on the west 
by The Tideway was site A where the houses had already been completed and 
in one of them the plaintiff lived. 

Site D was roughly five hundred yards long by one hundred yards wide; 
and no doubt by now the whole of the site has been occupied by houses and 
gardens and subsidiary roads. But by Oct. 1, 1951, which is the material date 
in this case, only a comparatively small number of houses had been actually 
built and about twenty were still in the course of being built. The rest of the 
site, which up to the previous year had been farmed, was open grass land waiting 
to be built over. There were, however, two building works going on in this open 
space. One was a new road which was in the course of being excavated, and the 
other was the laying of asewer. For this latter purpose a long deep trench had 
been dug right in the middle of the space about the beginning of September, 1951. 
Its length is uncertain, but it seems to have been at least a hundred yards. It 
was eight or nine feet deep and two and a half feet wide. The soil which had 
been taken out was heaped along one side to a height of about four feet. By 
Oct. 1 the drain had been laid but the trench was still open. It was intended 
that a bulldozer should be brought to shovel the earth back again, and this was, 
in fact, done about the middle of October. 

In the afternoon of Oct. 1, Yvonne Phipps, then aged seven years, came back 
from school and took her little brother, Ian, aged five years, the infant plaintiff, 
to pick blackberries. The girl had been out the day before to some blackberry 
bushes which grew somewhere near Wake Road, but this was the first time the 
boy went out. They went by a round-about way across the open space, and, 
either going there or on their way back, they found the trench across their 
route. They were, in fact, near one end of it and the girl saw it and turned to. , 
go round the end. The boy, who was following behind her, fell in and broke his 
leg. There is really no satisfactory evidence of how he came to fall. It has 
been suggested that the edge crumbled, but I am not satisfied of that. There 
is no evidence that they were playing around the trench. I think that they were 
just walking—rambling perhaps—for children of that age do not make a business 
of getting from one point to another by the shortest possible route in the shortest 
possible time. I think that the infant plaintiff fell into the trench simply 
because he was not of an age to be certain of negotiating such obstacles safely 
without assistance. The plaintiff claims that the defendants are liable for the 
accident. J 

A corporation developing an estate of this sort is faced with a problem. As 
soon as each house is completed it is filled up, probably by a family ; and as the 
numbers of completed houses increase, there will be any number of children who 
want to run about and play over the space which is still left uncovered. The 
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corporation may want to use the space for operations such as laying the drain 
which I am considering in this case. In small spaces in the centre of a town It 1s, 
no doubt, practicable to fence off the whole site, but in the case of a space such 
as this it would be an expensive thing to do and perhaps then not very satisfactory. 

It is, however, only a new aspect of an old problem, and the principles that 
have to be applied have been considered many times. I have first to inquire 
whether the infant plaintiff is a licensee or a trespasser. It has been argued on 
his behalf that, even if he was a trespasser, there was in this case such a reckless 
disregard of ordinary humanity as to impose liability on the defendants. The 
point was not taken with much confidence, and it seems to me to be putting the 
case altogether too strongly. If the child was a trespasser, the defendants, in 
my judgment, succeed. If he was a licensee, I have to consider whether.the 
duty owing to an infant licensee has been broken. As the argument developed, 
it became apparent that the two points were not entirely separate. I shall, 
however, begin by considering them separately, and shall deal first of all with the 
facts which are said by the plaintiff to be sufficient to constitute an implied 
licence. 

The evidence on both sides shows that children were in the habit of playing 
or trying to play in the houses that were under construction. If they did this 
during working hours, they were shooed away by the workmen. The workmen 
had all been given instructions not to allow anybody, whether children or adults, 
on to the “site”. The site is a rather ambiguous expression, but in the light 
of all the evidence I think it must be taken to mean the plots on which building 
was going on. The main object of the instructions was to prevent pilfering of 
materials or damage to the work. There is a conflict of evidence on whether 
children frequented what I have called the open space, which was as yet not 
built over. On the plaintiff's side, both parents of the child have said that they 
did, but one naturally looks for some independent evidence. One neighbour 
said she never saw any; her own child was too young to go there. Another 
neighbour, whom I thought to be a good witness, said that she quite often saw 


children playing there. The defendants called three witnesses, the site engineer, _ 


the foreman and the clerk of the works, whose testimony was that they never saw 
any children on the open space. At first sight it might seem possible to reconcile 
this conflict by the consideration that working hours are also school hours, and 


that the time when children would be most likely to be there would be in the 


summer evenings and at week-ends when the defendants’ officials would have 
gone home; but Oct. 1 was after the summer holidays and the plaintiffs’ 
evidence is that children were playing on weekdays in holiday time. 

I am bound to say that I require very little evidence to satisfy me that the 
plaintiff’s case on this point is the better one, since it appears to me to be almost 


inevitable that children would go on to an open space of this sort. Two further | 


considerations support this view. The first is that I find it difficult to believe 
that, if children had to be chased off the building sites during working hours 
the same children or others like-minded were never to be seen on the open space, 


The second is that the type of witness whom the defendants called is not the type - 


most likely to notice a matter of this sort. In September, 1951 there were in 
the open space a group of about half a dozen men engaged on the road that was 
being excavated and in the laying of the drain. ‘These men were in a much better 
position to see who came on the open space and none of them has been called 
I find it almost impossible to believe that nobody went on it at week-ends, 
None of the three watchmen who might have observed this have been called. 
I think the truth is that the defendants’ officials were not really concerned Ase: 
the open space and did not see any harm in people going on it, so they did 


trouble to notice what was happening on it. The 
: : y were really concerne i 
the sites that were actually being built on. = eneO SEE 
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I am, therefore, satisfied that throughout the summer of 1951 children from 
the neighbouring houses resorted to this open space. There is no evidence that 
they did so in great numbers, or that they swarmed over it or that it was anything 
like an organised playground. I accept, however, the evidence that they did 
go on it for the ordinary purposes for which children might be expected to use it. 
I think that this must have been apparent to the defendants’ officials at the time, 
though I have no doubt that they have now forgotten it. I think that they 
must have seen enough of what was going on during the working day to make it 
plain to them without using more than ordinary powers of imagination that there 
would probably be quite a considerable use made of it at week-ends and in the 
evenings. 

I, therefore, find that the defendants did know that children were using the 
land. Knowledge, however, is not of itself enough to constitute a licence; 
there is a distinction between toleration and permission. The owner of moorland 
or downland, for example, in any favoured part of the country may know quite 
well that people are walking on his land for pleasure, but he cannot be held 
merely by that fact to license them to do so. As it was put in SALMOND ON 
Torts (llth Edn.), p. 571: 


‘An oceupier who resigns himself to the occasional and perhaps inevitable 
presence of trespassers on his property does not thereby take upon himself 
the obligations of a licensor.” 


I have to ask myself how the matter would be regarded by the reasonable man. 
There must be something more than casual trespassing by individuals who come 
once and perhaps never again. There must be a class of people who form some- | 
thing of a habit; and then one must ask oneself whether a reasonable owner 
would feel that, unless he acted to stop the trespass, the belief would naturally 
be induced in those who used the land that they had his tacit permission to do so. 
This is a matter of degree which in this case I do not find it easy to evaluate. 
It can and has been argued that this was a short user, that there is no real evidence 
of any use before the spring of 1951, and that it was a use that was temporary in 
character since the land was in process of being built over. On balance, however, 
I think there is enough evidence to satisfy the test that I have propounded. 
It seems after all a very natural thing to allow children to play on open grass 
land which is not immediately required for any other purpose and which is just 
beside their homes, and I do not think that more than has been proved in this 
case is necessary to give rise to the assumption in the mind of the reasonable 
man that, unless he does something to stop it, children will take it for granted 
that they are acting unobjectionably. 

With this conclusion the stage is reached which was expressed by Lorp 
Porter in Edwards v. Railway Executive (1) ([1952] 2 All E.R. at p. 435), in 
these terms: 


‘“No doubt, the owner of the premises must take steps to show that he 
resents and will try to prevent the invasion.” 


On the facts of the present case the plaintiff has, in my judgment, only to 
reach this stage to succeed on the point, for there is no evidence that the de- 
fendants in this case took any steps at all. I have already expressed the view 
that the instructions which they gave were intended and understood to be 
confined to the building plots. There is no evidence that any child was ever 
chased off the open space, and it would seem such a harsh measure that I think, 
if it had been done, it would have been remembered. The fact is that the 
defendants have already lost this point by staking their case on the contention 
that there never were any children to chase off. It follows that they never took 
any steps to show that they resented the invasion. f 

I do not think that, having reached that conclusion, it is necessary for me 
to examine whether any steps they took would have been effective. A fence 
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might not have been practicable in the circumstances. A notice might not have 
been sufficient to deter all or most children, but it would have made it plain 
to parents that children were not allowed and they might have taken the 
necessary action. At any rate, it is, I think, only when the owner does something 
to show his resentment, that the further question may arise whether what he does 
is in the circumstances enough. In this case it is sufficient for me to find that 
he did nothing. In truth, if the defendants had wanted to do something—if, 
for example, they had met to consider whether a notice should be put up—it 1s 
probably far from certain that any exhibition of resentment would have been 
generally approved. It might have been felt, justly or unjustly, that it would be 
ashame to keep the children off land that was not immediately required and that 
the defendants would have been adopting a “ dog-in-the-manger ” attitude if 
all that summer they had kept children off a natural playing ground for most of 
which they had no particular use. At any rate, the defendants cannot have the 
benefit of being indulgent towards children playing and at the same time of 
calling them trespassers: ‘‘ People who will be publicly good-natured must pay 
the price” (per Haminton, L.J., in Latham v. R. Johnson & Nephew, Ltd. (2) 
[1913] 1 K.B. at p. 421). 

I have, therefore, reached the conclusion that children as a class were licensed 
to play on the open space. Whether that licence extends unconditionally to the 
infant plaintiff in this case is a question which arose in the course of the argument, 
but not until after I had been invited by counsel for the defendants to consider 
the nature of the duty towards children as licensees. The general duty towards 
a licensee is that of warning him of a concealed danger or trap. There is no duty 
to warn him of an obvious danger; that is, one which a reasonable man using 
proper precautions for his own safety would perceive for himself. But what 
test of obviousness does one apply when dealing with children and what reason- 
able precautions are to be expected from them? Counsel for the defendants 
argued that this question was to be answered by the application of adult stan- 
dards, except in so far as the doctrine of allurement afforded a special protection 
for children. On the facts of this case he contended that there was no allurement 
in the trench and that its dangers were obvious to an adult. The fact that work 
on a building estate was in progress and the existence of the heap of soil four feet 
high by the side of the trench would be ample warning to an adult, even before 
he saw the trench, that he must avoid it. 

As to the facts, I accept the submission of counsel for the defendants. The 
trench was neither an allurement to a child nor a danger concealed from an adult 
or even from a big child. It was, however, a danger imperceptible by a little 
child of the plaintiff’s age simply because he was not old enough to see the 
necessity of avoiding it or of taking special care; whether or not it was obvious 
to his eye, it was concealed from his understanding. The question of law is 
whether he is entitled to protection against that sort of danger. 

Counsel for the plaintiff submits that, irrespective of any question of allure- 
ment, the duty towards little children should not be judged by adult standards. 
He admits, however, that the duty cannot be so high as to require the licensor 
to make the premises absolutely safe for them. The difficulty is to see on what 
principle one stops short of that, once one gets away from the test of obviousness 
poe by the adult. A commonplace feature of a building or of land may 
danger toa little child; he may see much but apprehend little; he is usually 
Impervious to warning. Is then the licensor, in the words of Hamitron, L.J. 
in Latham v. R. Johnson & Nephew, Ltd. (2) ({1913] 1 K.B. at p. 414) « 
practically bound to see that the wandering child is as safe as in a nursery : ? 
If the duty of a licensor towards such a child is converted into an obligation to 
make the Peetnieee safe, it means that the normal relationship of licensor and 
licensee has entirely ceased to apply. 
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The cases which deal with the licensor’s duty towards children in general are 
well known. The law recognises for this purpose a sharp difference between 
children and adults. But there might well, I think, be an equally well-marked 
distinction between “‘ big children’ and “little children”’. I shall use those 
broad terms to denote broadly the difference between children who know what 
they are about snd children who do not. The latter are sometimes referred to 
in the cases as children of tender years”’. Not having reached the age of 
reason or understanding, they present a Special problem. When it comes to 
taking care of themselves, there is a greater difference between big and little 
children than there is between big children and adults, and much justification 
for putting little children into a separate category. Adults and big children can 
be guilty of contributory negligence; a little child cannot. 

I have not been able to find in the cases that have been cited to me any clearly 
authoritative formulation of the licensor’s duty towards little children. I think 
the cases do show that judges have not allowed themselves to be driven to the 
conclusion that licensors must make their premises safe for little children; but 
they have chosen different ways of escape from that conclusion, One way, 
which can be supported by many dicta, is to say bluntly that children, no matter 
what their age, should get no different treatment from adults. Children must 
themselves bear the risks attendant of childhood: that is the way the world is 
made, as Lorp DuNEDIN said in one of the cases. That is the principle for which 
counsel for the defendants contends in the first instance. Another way is to put 
on the parents the burden of the contributory negligence which the child cannot 
himself bear. A third way is to treat the licence as being conditional on the 
little child being accompanied by a responsible adult. That is a solution for 
which counsel for the defendants contends in the alternative. A fourth way is to 
frame the duty so as to compromise between the robustness that would make 
children take the world as they found it and the tenderness which would give 
them nurseries wherever they go. On this view the licensor is not entitled to 
assume that all children will, unless they are allured, behave like adults; but 
he is entitled to assume that normally little children will, in fact, be accompanied 
by a responsible person and to discharge his duty of warning accordingly. The 
third and fourth solutions will in most cases produce the same result. They are, 
however, radically different in law, for in the former the unaccompanied child 
is a trespasser and in the latter a licensee. I think it is worth collecting from the 
principal cases the dicta in which these different views are developed. After 
they have been considered and compared I shall hope to be able to ascertain the 
principle on which the case before me ought to be decided. 

One of the earliest cases was the one from which the formula of the conditional 
licence has been evolved. In Burchell v. Hickisson (3), one of the railings of a— 
set whieh guarded a flight of steps leading to the licensor’s house was missing ; 
and the infant plaintiff, a boy aged four years, who was accompanied only by his 
sister aged twelve years, fell and injured himself. A Divisional Court decided | 
against his claim and LINDLEY, J., expressed the principle as follows (50 L.J.Q.B. 
at p. 102): 

“‘ There could be no duty on the part of the defendant towards the plaintiff 
further than that the defendant must take care no concealed danger exists. 
The plaintiff was, no doubt, too young to see or guard against any danger, 
but the logical way of considering the matter is to consider it alternatively 
in this way: the defendant never invited such a person as the plaintiff to 
come unless he was taken care of by being placed in charge of others, and if 
he was in charge of others then there was no concealed danger. In other 
words, there was no invitation to the plaintiff if he was not guarded, and if 
guarded, then there was no trap.” 


Hastie v. Edinburgh Magistrates (4) was the first of a group of three Scottish 
cases which have subsequently been referred to in the English reports, and is of 
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special significance because LoRD DUNEDIN was the Lord President. IfIunder- A 
stand the law of Scotland correctly, there is a duty to use reasonable care whether 
the person affected is a licensee or an invitee: see M’Phail v. Lanarkshire County 
Council (5), per Lorp Sorn, the Lord Ordinary (1951 S.C. at p. 307). These 
eases, however, show whether any special degree of care was thought necessary 
for-a little child. 

In Hastie’s case (4), a child aged four years fell into a pond in a public park. B 
The Lord Ordinary (LorD SAaLvEsEN) found that the water was not dangerous 
to ‘any person, old or young, who was capable of taking care of himself. The 
claim failed. The Lord Ordinary said (1907 S.C. at p. 1105, note): 


. if a child is so young as to be incapable of appreciating danger, it 
ought not to be allowed to be unattended.” Cc 


The appeal also failed. The Lord President (Lorp DuNEDIN) said (ibid., at 
p- 1105): 


“The proximate cause was not the existence of the pond, but, the fact of 
the child being unattended... if... parents... cannot provide 
nurses . . . it is just one of the results of the world as we find it...” D 


Lorp Kinnear said (ibid., at p. 1106): 


‘‘ Children cannot be left by their parents to play in public places except. 
subject to the risks which must necessarily be attendant on such places.”’ 


In Stevenson v. Glasgow Corpn. (6), a small child fell into a river in a public E 
park and was drowned. Lorp KINNEAR said (1908 8.C. at p. 1043): 


“, . . there is no authority for imposing on the proprietors or managers 
of public parks a duty to protect children from such risks as are incident 


to their childhood . . . The only real security is that children who are too 
young to take care of themselves should be taken care of by somebody 
else.”’ F 


At the end of his judgment he said (ibid., at p. 1045): 


* It is impossible to lay upon the defenders a duty to protect children from 
risks which arise only from their own childishness and helplessness. That is 
the office of their parents or guardians.” 


Lorp MACKENZIE said (ibid., at p. 1046) that the danger was an obvious one and 
that the proximate cause of the accident was that a child of tender years went 
there unattended: 


“cc 


. if the child was in a position to take care of itself the same standard 

must be applied as would be applied in the case of an adult. Ifthe child was 
so young as not to be able to take care of itself, it should never have been A 
allowed to go there unattended . . .” 


In Reilly v. Greenfield Coal & Brick Co., Ltd. (7), a tramway owned by the 
defendant colliery crossed a farm road which was freely used by the public and 
child aged four years was killed. The Lord Ordinary (Lorp Jonnston) held 
(1909 8.C. at p. 1331, note) that any risk from the tram lines was so obvious to I 


an adult as to be regarded in the light of a ‘“ seen danger”. He said (ibid., at 
p. 1333, note): 


-  . the patent risk, or ‘ seen danger ’, which would have been pleadable 
agaist an adult capax does not avail against the deceased child. The plea 
of ‘seen danger ’ is just one form of contributory negligence. And I doubt 


whether contributory negligence can be predicated of a child of three years 
and eleven months.” 
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The Lord Ordinary then went on to determine that there was no parent’s 
negligence, which, he said, would be attributable vicariously to the child to bar 
theclaim. The claim, therefore, succeeded, and an appeal failed. The judgment 
of Lorp KINNEAR may be contrasted with what he said in the earlier cases. He 
said (ibid., at p. 1339): 


** T should come to the conclusion myself upon the evidence that there was 
really no considerable danger to any active and intelligent man who might 
cross this road and who was taking reasonable care of himself. But people 
who run wagons of the kind I have described across a frequented road are 
bound to take into account that the persons using it may include aged or in- 
firm people or very young people, who are not so well able to take care of 
themselves as ordinary active and intelligent men are. Therefore, I think, 
that when they have the misfortune to run over a child, which from its tender 
years is quite incapable of taking care of itself, it lies with them to show 
that they had taken every reasonable precaution which ordinary foresight 
and skill would suggest to prevent such a calamity.” 


Cooke v. Midland Great Western Ry. of Ireland (8) is the case in which the House 
of Lords allowed the claim of a child aged four years who was injured on the 
railway turntable. It is the classic case of an allurement and, therefore, 
within the exception to the principle for which counsel for the defendants 
contends. I refer to it only to cite a dictum by Lorp ATKrnson ((1909] A.C. at 
p- 238), which shows that, in his view, the duty imposed on the licensor is relative 
to the capacities of the licensee: 


‘‘ The principle that the owner of land upon which a licensee enters on his 
own business, or for his own amusement, is only responsible for injuries 
caused to the latter by hidden dangers of which the former knew, but of 
which the licensee was ignorant and could not by reasonable care and 
observation have detected, must, in any given case, be applied with a 
reasonable regard to the physical powers and mental faculties which the 
owner, at the time he gave the licence, knew, or ought to have known, 
the licensee possessed. To the blind the most obvious danger may be a 
trap. To the idiotic the most perilous act may appear safe and cautious. 
The duty the owner of premises owes to the persons to whom he gives 
permission to enter upon them must, it would appear to me, be measured 
by his knowledge, actual or imputed, of the habits, capacities, and pro- 
pensities of those persons.” 


Lorp ATKINSON then sets out the doctrine of allurement, treating it as an applica- 
tion of this principle. On this view the doctrine is not an exception to the 
application of a universal adult standard, but an illustration of the principle that 
the standard is not invariable but depends on the capacities of the licensee. 

In Schofield v. Bolton Corpn. (9), children were in the habit of playing on the 
licensor’s field, and a gate which led from the field to the railway line was left 
open. The infant plaintiff, who was aged twenty-one months, got on to the 
railway line and was injured by a train. VAuGHAN WiuiaMs, L.J., held that 
there was no evidence that the invitation given by the licensor was to children of 
such tender years. There was nothing to show that permission to play in the 
sandpit exposed to danger any child whom reasonable people would allow to run 
about by itself. The real cause of the accident was the gross neglect of the 
father and mother. FarweE tt, L.J., said (26 T.L.R. at p. 231) that the invitation 


was not given to children who were so young as not to appreciate the danger of a 
passing train. ; 

In Latham v. R. Johnson & Nephew, Ltd. (2), a child aged two years was injured 
while playing on a heap of paving stones in waste land belonging to the de- 
fendants; one of the stones apparently fell on her hand. The jury found, first, 
that children played on the land with knowledge and permission; secondly, 
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that there was no invitation to the plaintiff to go on the land unaccompanied ; 
thirdly, that the defendants ought to have known that there was a likelihood 
of children being injured by the stones; and, fourthly, that they did not take 
reasonable care to prevent such injury. From these findings it would appear 
that the child was a trespasser inasmuch as she was on the land unaccompanied. 
The trial judge, Scrurron, J., nevertheless entered judgment for the plaintiff; 
Hamiton, L.J., thought ({1913] 1 K.B. at p. 415) that the trial jadge had wrongly 
assumed that the jury only meant that there was no invitation to this particular 
child unaccompanied, though there was to others; even so the lord justice 
thought the effect on the claim would be the same. At any rate, in the Court of 
Appeal the case was argued on the basis that the child was a licensee (see per 
Farwe tt, L.J. [1913] 1 K.B. at p. 404, and per Hamrrron, L.J., ibid., at p. 415). 
Counsel for the plaintiff submitted (ibid., at p. 401) that there was no obligation 
on the defendants to take more care than for an adult. On this FARWELL, L.J., 
said (ibid., at p. 407): 


‘‘T am not aware of any case that imposes any greater liability on the 
owner towards children than towards adults: the exceptions apply to all 
alike and the adult is as much entitled to protection as the child. If the 
child is too young to understand danger, the licence ought not to be held to 
extend to such a child unless accompanied by a competent guardian. See 
Burchell v. Hickisson (3), Schofield v. Bolton Corpn. (9), and Stevenson v. 
Glasgow Corpn. (6) .. .” 


Hamitton, L.J., said ({[1913] 1 K.B. at p. 414): 


“If his injury is not to go without legal remedy altogether by reason 
of his failure to use a diligence which he could not possibly have possessed, 
the owner of the close might be practically bound to see that the wandering 
child is as safe as in a nursery. The way out of the dilemma was found 
in Burchell v. Hickisson (3), by deciding that the circumstances may evidence 
the attachment of a condition to the licence or permission to enter, namely, 
that the child shall only enter if accompanied by a person in charge capable of 
seeing and avoiding obvious perils and thus of placing both himself and his 
charge in the position of an ordinary licensee both able and bound to look 
after himself.” 


The lord justice then quoted from the judgment of Linpuey, J., in Burchell v. 
Hickisson (3), and added ([1913] 1 K.B. at p. 415): 


“ Logically this principle is applicable to all cases of infirmity or disability 
and not to infants only.” 


He decided the case, I think, on the ground (ibid., at p. 416) that ‘‘ the child’s 
permission to be there at all was conditional, and the condition was not per- 
formed”. At the end of his judgment (ibid., at p. 421) he treats the answer to 
the second question as decisive. 

Hardy v. Central London Ry. Co. (10) was a case in which a child aged five and 
a half years in charge of an older boy was injured playing on a moving staircase, 
and the question was whether the warnings given to children were enough to 
negative a licence. It was held that they were and that the child was merely a 
trespasser. ‘The case is, therefore, only indirectly relevant and I cite it mainly 
for the comment by Banxzs, L.J., on the judgment of Farwe tt, L.J. in Latham 


v. k. Johnson & Nephew, Ltd. (2), which comment is as follows ([1920] 3 K.B. 
at p. 465): 


“FarweELt, L.J., says that he is not aware of any case that imposes any 
gresiter liability on the owner towards children than towards adults. This is 
no doubt true, but in accepting the proposition the fact must not be lost 
sight of that a very different inference may have to be drawn from facts 
when dealing with the case of an infant, than when dealing with the case of | 
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an adult. For instance, what may amount to an effective warning to an 
adult may be no warning at all to an infant.” 


BANKES, L.J., said (ibid., at p. 466) that, in the case before him, the elder boy 
in whose charge the plaintiff was, certainly appreciated the warnings and probably 
the plaintiff did also, but in any event the plaintiff was not entitled to be put 
into a better position than the boy in whose charge he was. 

In Glasgow Corpn. v. Taylor (11), an appeal from the Court of Session to the 
House of Lords, a boy aged seven years died from eating the berries of a poisonous 
shrub in public gardens owned by the Glasgow Corporation. The danger from 
these berries was known to the corporation, but they gave no warning of it to 
parents. As this was a Scottish case, I take it that it turns on the question 
whether the corporation used reasonable care for the child’s safety; Lorp 
SUMNER said expressly ([1922] 1 A.C. at pp. 64, 65): “‘ We are not dealing with 
trespassers or with licensees or with invitees, as such’’. The corporation relied 
on Hastie’s case (4), and Stevenson’s case (6). Lorp BUCKMASTER distinguished 
these cases ({1922] 1 A.C. at p. 51) on the ground that they involved no element 
of mistake and deception. Lorp Atkinson decided the case on the basis that 
the berries were an allurement. Lorp SHAaw or DUNFERMLINE, while not 
dissenting from this view, preferred the view that the danger was not an obvious 
one. He said (ibid., at p. 61): 

‘“ When the danger is familiar and obvious, no special responsibility 
attaches to the municipality or owner in respect of an accident having 
occurred to children of tender years. The reason of that appears to me to be 
this, that the municipality or owner is entitled to take into account that 
reasonable parents will not permit their children to be sent into the midst of 
familiar and obvious dangers except under protection or guardianship. 
The parent or guardian of the child must act reasonably; the municipality 
or guardian of the park must act reasonably. This duty rests upon both 
and each; but each is entitled to assume it of the other.” 


Lorp SumNER dealt with the matter on the basis of the relative duty of care 
between the corporation and the child when each was exercising a right. But 
he dealt (ibid., at p. 65) with the argument that the parent 


“| had not effectually taught the child not to take what did not belong 
to it, or that he had not caused it to be in charge of some one able to take 
care of it while in the defenders’ park. In some previous cases these points 
have been spoken of as going to the measure of care which the defenders 
owed to the child, so that the child would be entitled to no greater care 
than an adult...” 

He referred to the Scottish cases, some of which I have already cited, and to the 
difficult questions which might arise from the theory of the parents’ contributory 
negligence or of the conditional licence. As to the latter he said (ibid., at 
p- 66): ; 

“| | what if the person provided, though proper, is careless, and what 
if the accident would have happened all the same, whether such a person was 
provided or not.” 

He treated all these as unsettled questions that remained open. At the end of 
his speech he said (ibid., at p. 67): 

‘“ Where a question as to the care to be used arises between persons using 
as of right the place, where they respectively act, infancy as such is no more 
a status conferring right, or a root of title imposing obligations on others to 
respect it, than infirmity or imbecility; but a measure of care appropriate 
to the inability or disability of those who are immature or feeble in mind 
or body is due from others, who know of or ought to anticipate the presence 
of such persons within the scope and hazard of their own operations.” 
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In Liddle v. North Riding of Yorkshire County Council (12), the defendants 
placed a heap of soil by the side of a road which they were repairing and a 
infant plaintiff, aged seven years, climbed to the top and fell backwards an 
injured himself. It was held that he was a trespasser inasmuch as his right to 
use the highway did not permit him to climb on a heap of soil. In the Court of 
Appeal, however, some observations were made on the footing that he was a 
licensee. Scrurron, L.J., said ({1934] 2 K.B. at p. 112): 


‘In my opinion, to make the landowner liable for injury to a child on 
his land, it must be proved that he expressly or impliedly invited children 
on to his land, and either did an act which caused damage with knowledge 
that it might injure the children, or knowingly permitted the existence on 
his land of a hidden danger or trap. The invitation might be implied from 
knowledge that children frequented the land without interference. For 
obvious dangers, such as unguarded water, natural or artificial, he will not be 
liable. 


Greer, L.J., referred (ibid., at p. 117) to the alternative contention that if the 
child was a licensee the danger was obvious and not a hidden danger and (ibid., 
at p. 118) to the opposing contention that the mound of soil was an allurement. 
Dealing with these alternative contentions the lord justice said (ibid., at p. 121) 
that, even if the plaintiff was a licensee, he still would not be entitled to recover 
as the danger was open and not concealed. He referred (ibid., at p. 122) to 
ViscouNT DUNEDIN’s speech in R. Addie & Sons (Collieries) v. Dumbreck (13) 
([1929] A.C. at p. 371), and pointed out that his Lordship had used the words 
““ where dangers are obvious they must run the risk of them” in relation to a 
claim made on behalf of a boy aged four years. 

In Morley v. Staffordshire County Council (14), the defendants were repairing 
the highway and had roped off a part of it and stacked there a quantity of metal 
near to a heap of sand. A child aged six years playing with the sand injured 
himself on the stack. The Court of Appeal were in doubt whether the child was 
a trespasser or not and dealt with it on the assumption that he was a licensee. 
MacKinnon, L.J., decided the case by applying the passage in the judgment of 
Scrurton, L.J., in Liddle v. North Riding of Yorkshire County Council (12) 
([1934] 2 K.B. at p. 112), which I have already cited. He said ([1939] 4 All E.R. 
at p. 94) that, the only addition necessary to that statement of the law was in the 
case of an allurement and that there was here no allurement or concealment. 
It was an obvious danger in so far as it was a danger at all. pu Parca., L.WJ., 
said that the danger was obvious to a child of six. He added (ibid., at p. 96). 


“ In some cases it is right to say that a child is of such tender years that the 
invitation or licence cannot be taken to extend to it unless accompanied by 
a grown-up person who does understand danger . . .” 


This, however, was not such a case. 

In Williams v. Cardiff Corpn. (15), the corporation were the owners of a piece 
of waste land on which there was a bank with tins and broken glass at the 
bottom. The infant plaintiff, aged four and a half years, rolled down the bank 
on to the broken glass and tins and injured himself. The county court judge 
found for the plaintiff and the Court of Appeal upheld his decision. It was 
conceded that the child was a licensee. It is not quite clear whether the broken 
glass was visible to the eye or not. If it was not, it would be a concealed danger 
judged by any standard; the fact that adults do not usually roll down banks 
and so would be less likely than children to come to harm would not make it any 
the less a danger. If, however, the glass was visible, then it would only be a 
danger to a little child in the sense that though obvious to the eye, it would not 
be obvious to the apprehension of a child aged four. The language used by 
JENKINS, L.J., suggests the latter. SoMERVELL, L.J., quoted ({[1950] 1 All E.R. 
at p. 251) the passage from the judgment of Scruton, L.J., in Liddle v. North 
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Riding of Yorkshire County Council (12) ({1934] 2 K.B. at p. 112), but held that 
the broken glass and the bank together amounted to a trap; he regarded it as a 
trap rather than as an allurement. JENxKuys, L.J., said ({1950] 1 All E.R. at 
p- 252) that broken glass scattered about the ground was from the point of paar 
of an infant a trap or concealed danger, whatever might be said of it from the 
point of view of an adult. He quoted the passage, which I have already cited 
in the speech of Lorp SuMNER in Glasgow Corpn. v. Taylor (11) ([1922] 1A C. 
at p. 67), in which his Lordship said the measure of care must be recente 
the ability of those whose presence ought to be anticipated. ‘This (JENKINS 
L.J., said [1950] 1 All E.R. at p. 252) required the corporation to keep the 
ground free from broken glass “the danger to be apprehended from which 
would clearly not be apparent to persons of tender years.”” Romer, J., said 
(ibid., at p. 252) that the grassy slope could not amount to a concealed danger 
for it could be seen, but that coupled with the broken glass and other material 
at the bottom it did amount to a concealed danger. 

Williams v. Cardiff Corpn. (15), concludes the cases to which I have been 
referred, and I must now endeavour to extract from them as a whole the true 
principle. There is, as I have said, especially among the earlier cases, support 
for the first submission of counsel for the defendants that the test of concealment 
is the same for little children as it is for adults; or, at any rate, that trenches, 
like ponds, rivers and heaps, are obvious dangers from which little children need 
not be specially protected. Apart from the Scottish cases, Liddle’s case (12) 
and Morley’s case (14) are comparatively recent decisions of the Court of Appeal 
which carry that argument a long way. I do not, however, think that the 
solution is to be found simply by drawing up a list of ‘‘ obvious dangers ”’ which 
are of the same genus as ponds and contrasting it with a list of “‘ allurements ”’; 
and I could adopt the general principle that adults and children are to be treated 
alike only if I were to disregard the persuasive dicta to the contrary of LoRD 
ATKINSON in Cooke’s case (8), Lorp SUMNER in Glasgow Corpn. v. Taylor (11) 
and JenKins, L.J., in the most recent case (Williams v. Cardiff Corpn. (15)). 
For myself, I much prefer the flexibility afforded by these dicta and I think I 
am free to follow them. A similar flexibility has been adopted in determining 
what is an “ unusual danger ” for invitees (see London Graving Dock Co., Ltd. 
v. Horton (16), per Lorp NormanpD, [1951] 2 All E.R. at p. 8). To assess the 
obligations of the licensor simply by reference to the physical powers of the 
average healthy adult seems to me to be unnecessarily rigid. 

Can the licensor be exonerated on the ground that the casualty must in all 
cases be treated as attributable to what has been called the contributory negli- 
gence of the parents ?_ Ido not think that this question leads to the right answer. 
VaucHan WiiiaMs, L.J., gave it as a ground in Schofield’s case (9) but no 
subsequent English case has adopted it and it is inconsistent with several. The 
Scottish cases are concerned with a parent’s claim in his own right for a solatium 
for the death of his child, a claim unknown to English law. It is in this light that 
the references to the contributory negligence of the parent must be interpreted. 
I know of no English case in which the negligence of the parent has been visited 
on the child. It would not, therefore, be correct to talk in England of a parent’s 
contributory negligence; when Lorp SumMNER used the phrase, he was speaking 
in a Scottish appeal (Glasgow Corpn. v. Taylor (11)). Under English law, the 
parent’s negligence would simply be that of another wrongdoer and would not 
enable the occupier to escape liability if his breach of duty was also a cause of 
the casualty; under the Law Reform (Contributory Negligence) Act, 1945, a 
question of apportionment might arise. Anyway, I do not think it would be a 
just rule. The parent of a straying child is not ipso facto negligent. A little 
child may sometimes escape from careful parental control, and it would be wrong 
to penalise an occupier whose premises were generally safe because he could not 


prove a parent to be at fault. 


142 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


The third principle is that of the conditional licence, and the cases show bei 
there is excellent authority for this. Nevertheless, I think that it imvolves 
difficulties of the sort that Lorp SUMNER considered in Glasgow Corpn. Me Taylor 
(11) and regarded as still unresolved. It is easy to put a condition into = 
express licence; the licensor can then word it as he likes. It is not so easy to settle 
the terms of an implied condition. They must, however, be settled with some 
precision, because on them will turn the question whether a person using the 
premises is a trespasser or not. He cannot become a trespasser according to 
whether or not he falls into a pit. The law cannot wait to see whether in fact he 
is circumspect; he must be identifiable as a trespasser so that a legalistic licensor 
could turn him back at the gate. What is of more practical importance is that 
in certain cases his status may affect his right to recover. Suppose there is on 
the premises something which by any standard, adult or otherwise, constitutes 
a trap, and an unaccompanied little child falls into it. ~ If he is a trespasser, he 
cannot recover. If he is a licensee he could recover, since in such a case the 
presence or absence of a guardian would be immaterial. 

What then is the definition of “tender years”? Is it an age qualification, 
or does it go by the appearance of physical capability ? At the other end of 
mortality what degree of age or infirmity disqualifies ? Should a blind man, 
who with the friendly help of passers-by walks the streets in comparative safety, 
be excluded from a public park because he cannot read the warning notices or 
see the dangers obvious to others ? When the degree of incapacity that calls 
for the condition has been determined, the qualifications of the companion will 
have to be considered. Must the person who accompanies a child be an adult ? 
If an older child will do, how much older must he be ?. If a blind man were led 
by a specially trained dog, would the dog do? If the qualifications of the 
guardian are settled, what duties does the condition impose on him ? If it is 
an obligation to exercise reasonable care and his attention at the critical moment 
is distracted in the performance of some other proper duty, is the child to recover 
in respect of a danger which an undistracted adult would have perceived ? 

I think that, if this approach to the problem were followed up, the conditional 
licensor would soon become a legal fiction and the terms of the supposed licence 
would be mainly lawyers’ inventions. Legal fictions have played a useful part 
in the formulation of principles of law, but the formula of the conditional licence 
has the disadvantage that it does not get at the real need. What is wanted for 
the reasonable adjustment of the relationship between the licensor and the 
licensee of diminished capacity is, not the formulation of a condition which must 
operate irrespective of any casualty, but something which places the casualty 
after it has occurred on one side or the other of the line. 

For these reasons I respectfully doubt whether the notion of the conditional 
licence would, if further developed, be found in the end to work satisfactorily. 
Furthermore, I think that the general principle which governs the relationship 
between licensors and licensees can be made to work in the ease of little children 
without the employment of any special device. The general principle is that a 
licensor must give warning of any known danger which would not be perceived bya 
licensee using reasonable care for his own safety. In many cases the application 
of the rule raises the question whether the licensee has been guilty of contri- 
butory negligence. But that does not mean that, because a little child cannot 
be guilty of contributory negligence, the rule breaks down. The licensor’s duty 
is not unbounded unless he can prove contributory negligence. There are limits 
to his duty which exist quite independently of the behaviour of the licensee in 
Re, ee case. His duty is es consider with reasonable care whether there 

premises, so far as he knows their condition, any dangers that would 
not be obvious to the persons whom he has permitted to use them; and if there 
are, to give warning of them or to remove them. If he rightly determines a 
danger to be obvious, he will not be liable because some individual licensee, 
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albeit without negligence in the special circumstances of his case, fails to perceive 
it. He must be taken to know generally the “ habits, capacities and propensities ”’ 
of those whom he himself has licensed, but not their individual peculiarities. In 
the light of that general knowledge and on the assumption that they will behave 
reasonably, he must determine what steps he will take. If he makes that 
determination carefully, he cannot be made liable, whatever may subsequently 
happen. 

I think it would be an unjustifiable restriction of the principle if one were to 
say that, although the licensor may in determining the extent of his duty have 
regard to the fact that it is the habit, and also the duty, of prudent people to look 
after themselves, he may not in that determination have a similar regard to the 
fact that it is the habit, and also the duty, of prudent people to look after their 
little children. If he is entitled, in the absence of evidence to the contrary, to 
assume that parents will not normally allow their little children to go out unac- 
companied, he can decide what he should do and consider what warnings are 
necessary on that basis. He cannot then be made liable for the exceptional child 
that strays nor will he be required to prove that any particular parent has been 
negligent. It is, I think, preferable that this result should be achieved by 
allowing the general principle to expand in a natural way rather than by re- 
stricting its influence and then having to give it artificial aids in order to make it 
work at all in the case of little children. 

The principle I am seeking to express is that contained in the passage which I 
have quoted from the speech of Lorp SHaw or DUNFERMLINE in Glasgow Corpn. 
v. Taylor (11) ({1922] 1 A.C. at p. 61), where he says that the municipality is 
entitled to take into account that reasonable parents will not permit their children 
to be sent into danger without protection; that the guardians of the child and 
of the park must each act reasonably; and that each is entitled to assume of 
the other that he will. That passage was not spoken in reference to the English 
law of licence, but nevertheless it seems to me to express perfectly the way in 
which the English law can reasonably be applied. A licensor who tacitly permits 
the public to use his land without discriminating between its members must 
assume that the public may include little children. But as a general rule he will 
have discharged his duty towards them if the dangers which they may encounter 
are only those which are obvious to a guardian or of which he has given a warning 
comprehensible by a guardian. To every general rule there are, of course, 
exceptions. A licensor cannot divest himself of the obligation of finding out 
something about the sort of people who are availing themselves of his permission 
and the sort of use they are making of it. He may have to take into account the 
social habits of the neighbourhood. No doubt, there are places where little 
children go to play unaccompanied. If the licensor knows or ought to anticipate 
that, he may have to take steps accordingly. But the responsibility for the 
safety of little children must rest primarily on the parents; it is their duty 
to see that such children are not allowed to wander about by themselves, or, at 
the least, to satisfy themselves that the places to which they do allow their 
children to go unaccompanied are safe for them to go to. It would not be 
socially desirable if parents were, as a matter of course, able to shift the burden 
of looking after their children from their own shoulders to those of persons who 
happen to have accessible bits of land. Different considerations may well apply 
to public parks or to recognised playing grounds where parents allow their 
children to go unaccompanied in the reasonable belief that they are safe. 

Although, as I have said, there is good authority for the presumption of a 
conditional licence, I do not feel compelled to hold that it is the only way out 
of the dilemma that would otherwise be created. It is not a doctrine which has 
since its inception been extensively adopted. It is noteworthy that apart from 
the reference to it by pu Parca, L.J. in Morley v. Staffordshire County Council 
(14) ({1939] 4 All E.R. at p. 96), which I have noted, it has not even been 
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mentioned in the Court of Appeal in any of the cases in the last thirty years in 
which one might have expected it to have been discussed. Although it was put 
forward by Hamitron, L.J., in 1913 im Latham v. R. Johnson & Nephew, Ltd. (2), 
as the way out of the dilemma, he plainly in 1922 felt doubts about its efficacy 
and preferred to state the principle as one involving “a measure of care 
appropriate to the inability or disability of those who are immature . . . ” (see 
Glasgow Corpn. v. Taylor (11), per Lorp Sumner, [1922] 1 A.C. at p. 67). This 
is what Lorp ATKINSON was saying in Cooke’s case (8) when he said ([{1909} 
A.C. at p. 238) that the duty must be measured by the licensor’s knowledge of 
the habits, capacities and propensities of the licensees. These statements of the 
law are wide enough to allow as one of the factors determining the appropriate 
measure the licensor’s knowledge of the habits of prudent parents in relation to 
little children. I think that Lorp SumNER and Lorp ArkINson are substantially 
at one with Lorp SHaw in his statement of the relevant principle. 

If this be the true principle to apply, then I have to consider whether the 
defendants ought in this case to have anticipated the presence of the infant 
plaintiff unaccompanied. I say “‘ unaccompanied ”’ because the sister, while 
doubtless able to take care of herself as is shown by her own avoidance of the 
trench, was not old enough to take care of her little brother as well. There is 
no evidence in this case to show that little children frequently went unac- 
companied on the open space in a way which ought to have brought home to the 
defendants that that was the use that was being made of their licence. Apart 
from evidence of that sort, I do not think that the defendants ought to have 
anticipated that it was a place in which children aged five years would be sent 
out to play by themselves. It is not an overcrowded neighbourhood; it is not 
as if it were the only green place in the centre of a city. The houses had gardens 
in which small children could play; if it be material, I believe that at the relevant 
time the plaintiff’s garden was in fact fenced. The parents of children who might 
be expected to play there all live near and could have made themselves familiar 
with the space. They must have known that building operations were going 
on nearby and ought to have realised that that might involve the digging of 
trenches and holes. Even if it be prudent, which I do not think it is, for a parent 
to allow two small children out in this way on an October evening, the parents 
might at least have satisfied themselves that the place to which they allowed 
these little children to go held no dangers for them. Any parent who looked 
could have seen the trench and taken steps to prevent his child going there while 
it was still open. In my judgment, the defendants are entitled to assume that 
parents would behave in this naturally prudent way, and are not obliged to take 
it on themselves, in effect, to discharge parental duties. I conclude, therefore, 
that the infant plaintiff was on the land as a licensee, but that there was no 
breach of the defendants’ duty towards him. 

If I hav ile iscov inci : 
should oe ape es tne bean eeric ire om ER my ear ae ; 
that a licence to a little child is conditional ' hi s ones Pca aie = 
adult, there is nothing in the facts of shia Gee to di ef coi pre cat it ee 
was not so accompanied and a canaries pumacda peak phate: 
would fail on that ground. , ‘now 

If I am wrong in these conclusions, I should assess the damages which ought 
to be awarded for a nasty accident, which fortunately has had no perman. tl 
injurious consequences at all, at £100. as nies 


Judgment for the defendants. 


Scheitors: Gregory Roweliffe & Co., a 
» Re + agents for Wood, McLennan & Willi, 
Chatham (for the plaintiff); Wm. Easton & Sons (for the defendants). ae 


[Reported by A. P. Private, Ksg., Barrister-at-Law.] 
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JACKSON v. NATIONAL COAL BOARD. 
[Leeps AssizEs (Hallett, J.), November 23, 24, 25, 29, 1954. | 


Coal Mining—Statutory duty—Breach—Security of travelling road and working 
place—Fall of roof occasioned by an explosion of a most abnormal character- : 
Whether roof made secure—Whether reasonably practicable to avoid breach— 
Coal Mines Act, 1911 (1 & 2 Geo. 5c. 50), s. 49, s. 102 (8). 

A shot-firer employed by the defendants in their coal mine was killed 
by a fall of roof occasioned by an explosion of a most abnormal character. 
He was carrying in a hessian bag, which was normally used for holding 
stemming materials, cartridges and detonators which by the Coal Mines 
(Explosives) Order, 1951, he ought to have carried in his powder canister 
and detonator case respectively. He put the bag at the foot of the coal 
face within easy reach of the hole which he was stemming and, when he 
fired a shot in the hole, the contents of the bag also exploded. The abnormal 
explosion displaced props which were supporting the roof. In an action by 
the widow of the deceased shot-firer against the defendants for damages for 
breach of statutory duty, imposed by s. 49 of the Coal Mines Act, 1911, to 
make secure the roof, 

Held: (i) in the circumstances the fall of the roof was due to a course 
of conduct by the deceased against which the defendants could not have 
been expected to provide and, accordingly, a breach of their duty under 
s. 49 of the Coal Mines Act, 1911, to make secure the roof was not established. 

Dictum of Lorp TucKER in Marshall v. Gotham Co., Ltd. ({1954] 1 All E.R. 
at p. 943) applied. 

(ii) even if the defendants had been in breach of their duty under s. 49 it 
was not practicable to make the roof secure against such an explosion as had 
caused it to fall in the present case, and in the circumstances the defendants 
would be protected from liability under s. 102 (8) of the Act of 1911. 


[ Editorial Note. The Coal Mines Act, 1911, s. 49 and s. 102 (8) are repealed 
as from a day to be appointed by the Mines and Quarries Act, 1954, s. 189 and 
Sch. 5, and are replaced with certain modifications by s. 48 (1) and s. 157 
thereof. 

As to the Civil Liability of Owner of Mine for Breach of Statutory Duty, see 
22 Hatspury’s Laws (2nd Edn.) 824, para. 689; and for cases on the subject, 
see Supp. to 34 Dicesr 744, 1189. 

For the Coal Mines Act, 1911, s. 49 and s. 102 (8), see 16 HaLsBuRyY’s STATUTES 
(2nd Edn.) 133, 162. 

For the Coal Mines (Explosives) Order, 1951 (S.I. 1951 No. 1675), see 14 
Hatspury’s Statutory INsTRUMENTS 103.] 


Cases referred to: 

(1) Marshall v. Gotham Co., Ltd., [1954] 1 All E.R. 937; [1954] A.C. 360. 

(2) Edwards v. National Coal Board, [1949] 1 All E.R. 743; [1949] 1 K.B. 704; 
2nd Digest Supp. 

(3) Burns v. Joseph Terry & Sons, Ltd., [1950] 2 All E.R. 987; [1951] 1 K.B. 
454; 114 J.P. 613; 2nd Digest Supp. 

(4) Hayes v. National Coal Board, (Leeds Spring Assize, Apr. 29, 1952), 
Unreported. 

(5) Walker v. Bletchley Flettons, Ltd., [1937] 1 All E.R. 170; Digest Supp. 

(6) Smithwick v. National Coal Board, [1950] 2 K.B. 335; 2nd Digest Supp. 


Action. 
The plaintiff, the widow and administratrix of Lawrence Jackson deceased, 


claimed damages under the Fatal Accidents Acts, 1846 to 1908, and the Law 
Reform (Miscellaneous Provisions) Act, 1934, s. 2, against the defendants who 
were the owners of Crigglestone Colliery near Wakefield and employed the 
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deceased as a shot-firer, in respect of his death on Dec. 16, 1952, when he was 
killed by being buried under a fall of roof. The plaintiff alleged (i) breach of 
statutory duty by the defendants under s. 49 of the Coal Mines Act, 1911, by 
failing to make secure the roof of a travelling road and working place and 
(ii) negligence at common law. The defendants, in addition to denying breach 
of statutory duty and negligence, relied in the alternative on s. 102 (8) of the 
Act alleging that it was not reasonably practicable to avoid or prevent such 
breach and that the accident was caused solely, or was contributed to, by the 
breach of statutory duty and negligence of the deceased. 

The coal in the colliery was being worked by the ‘long wall advancing ” 
method. The first step was to undercut the coal by means of a cutter machine 
to a depth of five feet six inches from the face and a thickness of five inches, 
thus leaving the coal above the undercut unsupported. At an appropriate time 
shot-holes were drilled in the face reaching to the same depth as the undercut. 
After the cutter and its crew had gone by the shot-firer charged a shot-hole, 
procedure in respect of charging and firing being subject to the Coal Mines 
(Explosives) Order, 1951 (S.I. 1951 No. 1675). The charge consisted of two 
cartridges. The outer cartridge was primed with a detonator and the shot- 
firer then stemmed the hole with stemming material which he carried in a hessian 
bag. The shot-firer had a battery which was joined by a cable to the detonator 
leads and supplied the current to explode the detonator which in turn explcded 
the cartridges. The effect of a shot was to cause the coal to fall down into the 
undercut. <A shot fired in this way could not normally cause a fall of roof running 
along the face, as the roof was supported by bars and props. 

The deceased acted in contravention of a number of the provisions of the 
order. These were reg. 20 (2) which forbids shot-firers to charge any shot-hole 
until the shot is about to be fired ; reg. 7 (3) which provides that no cartridge 
shall be taken from the canister until it is required immediately for charging a 
shot-hole; reg. 17 (2) which provides that no detonator shall be removed from 
the detonator case when not required for immediate use; reg. 25 (8) which 
prescribes that a cable not less than twenty yards in length shall be used when 
firing a single shot; reg. 28 (1) which requires the shot-firer to determine the 
danger zone likely to be created; and reg. 28 (2) which requires the shot-firer to 
ensure that all persons have withdrawn from the danger zone or have taken 
proper shelter and to take proper shelter himself. The court found as a fact 
that the deceased was carrying in his hessian stemming bag cartridges and 
detonators which he ought to have carried in his powder canister and detonator 
case respectively; that he put his stemming bag down in the normal place at 
the foot of the face within easy reach of the hole which he was stemming; - that 
he fired the adjacent hole much too near to himself and the cutter crew and that 
either some material projected as a result of the shot struck the hessian bag and 
so caused the explosion which produced all the otherwise inexplicable phenomena, 
viz., the displacing of the bars and props supporting the roof and the fall of the 
roof, or possibly that the contents of the hessian bag being so close to the detona- 
tion in the shot-hole were unintentionally set off by sympathetic action. 

The plaintiff contended that the mere fact that the roof fell, which was not 
disputed, established a breach by the defendants of their duty under s. 49 of the 
Coal Mines Act, 1911; that the fall was due to the removal of a middle prop 
of the roof too soon after the cutting had been done and before the roof had 
timg to settle (the court rejected this contention), and that the fall was caused 
by firing shots at the coal face too soon after the cutter had passed. 

The defendants contended that the cause of the fall was the course of conduct 
of the shot-firer described above and that the conduct was in m 
and obviously unwise and was beyond an 
reasonably be expected to provide. 


any respects illegal 
ything against which they could 
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G. R. Hinchcliffe, Q.C., and R. Withers Payne for the plaintiff. 
G. Veale, Q.C., and A. B. Boyle for the defendants. 


Cur. adv. vult. 


Nov. 29. HALLETT, J., after considering the evidence and stating 
findings of fact as summarised above continued: I find that the fall of roof was 
occasioned solely by an explosion of a most abnormal character; that the 
explosion was caused in a most abnormal manner and by reason of numerous 
breaches on the part of the deceased, not only of regulations, but of obvious 
precautions for the safety of himself and others. | 

I must now consider the law. The plaintiff primarily relies on the provisions 
of s. 49 of the Coal Mines Act, 1911. That section reads as follows: 


“The roof and sides of every travelling road and working place shall be 
made secure...” 


and the section goes on to prohibit anyone from travelling along a road, except 
in certain circumstances, which is not so made secure. That requirement, 
however, has to be read in conjunction with s. 102 (8) of the same Act, which is 
as follows: 


“The owner of a mine shall not be liable to an action for damages as for 
breach of statutory duty in respect of any contravention of or non-compliance 
with any of the provisions of this Act if it is shown that it was not reasonably 
practicable to avoid or prevent the breach.”’ 


As I shall have occasion to refer to Marshall v. Gotham Co., Ltd. (1) it might be 
as well to mention that the statutory provisions under consideration were 
different. Regulation 7 (3) of the Metalliferous Mines General Regulations, 1938 
(S.R. & O. 1938 No. 630), requires that the roof and sides of every travelling 
road, outlet and working place shall be made secure; but it was held by their 
Lordships in Marshall v. Gotham Co., Ltd. (1) that the regulation must be 
read in conjunction with and qualified by the prefatory provisions contained in 
s. 23 of the Metalliferous Mines Regulation Act, 1872, that 


_ “* The following general rules shall, so far as may be reasonably practicable, 
be observed .. .” 


Although I am not sure that all their Lordships in the House of Lords took that 
view it may be, therefore, that the duty in the case of a metalliferous mine is a 
qualified duty. 

However that may be, under s. 49 of the Coal Mines Act, 1911, there is no 
question whatever that the duty is an absolute duty. Two questions then arise. 
First, was the roof here made secure ? Secondly, if it was not made secure and 
there was accordingly a breach of s. 49, are the defendants protected from 
liability in damages in this action by reason of the provisions of s. 102 (8) ? 
It is quite obvious and not disputed that, if the roof or side of a travelling road. 
or working place in a coal mine falls, there is very strong, and, indeed, save in 
most exceptional circumstances, conclusive, evidence that the roof or side has 
not been made secure as required by s. 49. Counsel for the defendants, however, 
has contended that in the exceptional circumstances of this case the plaintff 
has failed to prove that the roof was not made secure. He says that a roof is 
secure if it falls solely by reason of such an abnormal and extraneous cause. as 
the evidence discloses in this case. If, contrary to his contention, it be held by 
me that in this case there was a breach of the duty imposed by s. 49, counsel 
further contends that the defendants are entitled to escape liability by reason of. 
the provisions of s. 102 (8). He argues that no system of support which it would 
be reasonably practicable to adopt would make a roof secure against such an 
event as the evidence discloses to have caused the fall of the roof in the present 
case. If he be right in this second contention, which depends on the same view 
as to the cause of the fall, his first contention is superfluous; but he has pressed 
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me to consider and deal with both contentions and I think it right to do so. A 
The success of either contention is mainly dependent on my view of what caused 

the roof to fall, and it is partly for that reason that I have reviewed the facts and 
stated my findings about them before I dealt with the law. Unless the cause of 
the fall was that alleged by the defendants, it is to my mind quite clear that 
both contentions must fail and that, subject to the question of contributory 
negligence, the plaintiff must succeed. A fall due to removing props too soon B 
is clearly foreseeable and it is clearly practicable to defer removing props until 
the ‘proper time. 

By way of authority on the questions of law I have been referred to four cases 
only, namely: Hdwards v. National Coal Board (2); Burns v. Joseph Terry & 
Sons, Lid. (3); Hayes v. National Coal Board (4); and Marshall v. Gotham 
Co., Ltd. (1). C 

As regards the first contention of counsel for the defendants, I can derive no 
assistance from Edwards v. National Coal Board (2). In that case the fall was 
admittedly due to what is called a “ glassy slant ”, which is a well known kind 
of latent geological defect which had actually been observed in another place or 
places in the same roadway. Accordingly, it was not contended that the side 
had been made secure and, indeed, it was not alleged that anything whatever D 
had been done to make it secure. Observations will be found in the judgments, 
for instance in the judgment of SmvcLeTon, L.J. ([1949] 1 All E.R. at p. 748), 
which make that quite plain. The defendants relied solely on s. 102 (8). There 
is one passage perhaps in the judgment of TucksEr, L.J., which is of some slight 
interest ([1949] 1 All E.R. at p. 746): 


“On the other hand, counsel for the plaintiff argues that nothing short of E 
some external interference by some unauthorised third person, or some occur- 
rence which could not reasonably be anticipated, can excuse the breach of the 
absolute duty.” 


Tucker, L.J., however, expressed the view that the argument for the plaintiff 
limited unduly the operation of s. 102 (8). He and the other members of the F 
court had no occasion to consider the point which arises here with regard to 
whether the roof had been made secure. 

Hayes v. National Coal Board (4) is a decision of my own, and of the four cases 
I have mentioned certainly is the one most in point. Before last week when my 
attention was drawn to it and I was supplied with a transcript of my judgment, 
I had completely forgotten all about it. Because I came to the case after two 
and a half years with a completely fresh mind, I found it quite easy to re-consider © S 
with an unbiased mind, and I certainly should have had no hesitation in express- 
ing the view that I was wrong two and a half years ago if that was the conclusion 
to-which I had now come; but, reviewing my judgment in that case in cold blood 
I still think it is right, although I am not sure that some of my reasoning may not 
have been too widely expressed. In that ease a stretcher party was taking out of 
the pit a very badly injured man when they found their passage obstructed by a 
tub standing on the rails. Obviously it was undesirable for them to jolt the 
stretcher and desirable for them to handle it in as smooth a manner as possible 
Accordingly, three out of four men who were following the stretcher to act ae 
relief stretcher bearers set to work to move the tub out of the way, one of those: 
men being the plaintiff Hayes. They turned the tub on its gida and then 
because it was not lying parallel to the rails they wanted to shift it a little more 
which was rather difficult because it was a heavy thing. One of them pull d 
and the other two pushed, and in doing that, quite accidentally of ues the 
knocked the tub twice against one of the props that held up the bars ee hela 
up the roof. As a result of knocking the tub against the prop, the pro | 
pushed out of the vertical and a small fall of matter took place, —o inj ties) 
the plaintiff. It was on those facts that I had to decide the two contentions hee 
are also raised in the present case. I held rightly or wrongly that, although, 
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there had been a fall in the circumstances which I have described, it did not show 
a failure on the part of the defendants to make the roof of that particular road 
secure. 

I was influenced in so finding by, inter alia, the case of Burns v. Joseph Terry & 
Sons, Lid. (3). In that case the question was whether transmission machinery 
was securely fenced within s. 13 (1) of the Factories Act, 1937. The trial judge, 
HiBery, J., had applied to the decision of that question what can be called for 
short the test of “foreseeability’. It was not disputed in that case that in 
deciding whether machinery is dangerous for the purposes of s. 14 (1) of the 
Factories Act, 1937, the foreseeability test is a proper test, and it was pointed out 
that in Walker v. Bletchley Flettons, Ltd. (5) pu Parca, J., had applied that test 
both to the question of whether the machinery was dangerous and to the question 
of whether it was securely fenced. Hitsery, J., had referred to a note in 
REDGRAVE’s Factortes, TRucK AND SHops Acts, which still appears in the 
18th Edn. at p. 34, as being correct. SomMERVELL, L.J., adopted the view that 
the foreseeability test applied both to the question whether the machine was 
dangerous and also to the question whether it was securely fenced, and CoHEN, 
L.J., agreed with him, delivering no separate judgment. Drnnine, L.J., on 
the other hand, disagreed as regards applying the foreseeability test to the words 
‘‘ securely fenced ’’, but he did not disagree as regards applying that test to the 
word ‘‘ dangerous ” ([1950] 2 All E.R. at p. 993): 


“Tt is apparent, therefore, that in cases under s. 14, unless s. 15 applies, 
the only inquiries are: (i) Is the machine dangerous ?, and (ii) If so, is it 
securely fenced ? The answer to the first question depends on foreseeability, 
and the courts apply the test laid down by pu Parca, J, in Walker v. Bletchley 
Flettons, Ltd. (5), recently approved by this court in Smithwick v. National 
Coal Board (6) ” 


which was also a machinery case. In the present case the word “ dangerous ” 
does not appear, but it seems to me that as regards the roof and sides of a 
travelling road or working place in a pit the word *‘ secure ’”? must mean sub- 
stantially the same as ‘‘ not dangerous by reason of liability to fall”. A ceiling, 
for instance, is, I think, secure in ordinary parlance, though an earthquake or a 
bomb, or even a bath overflowing in a bathroom overhead, may bring it down. 

Turning now to the case of Marshall v. Gotham Co., Ltd. (1), there again the 
cause of the fall was not in doubt. It was a latent geological defect known as 
“ slickenside,” which is a well known kind of geological defect and a known 
danger; see, for instance, what is said by Lorp Ret ({1954] 1 All E.R. at p. 941). 
Accordingly, it was not contended for the defendants in that case that the roof 
had been made secure (see per Lorp REID, ibid., at p. 940 and per Lorp KEITH 
or AVONHOLME, ibid., at p. 945): 


“Tt is obvious that the roof of the working place at which the deceased 
man was working was not secure .. .” 


Thus the only question for decision was whether in the circumstances dis- 
closed by the evidence the defendants were protected by the proviso, which, 
as I have said, corresponds in substance, though not in form, to what is contained 
here in s. 102 (8). Lorp TUCKER, however, made in Marshall’s case (1) an 
observation which is very greatly relied on here by counsel for the defendants. 
That observation, I think, was not necessary for the decision of the case; and, 
since the fall in the present case was not caused on the one hand by an earthquake 
or an atom bomb or on the other hand by a geological hazard such as a glassy 
slant or slickenside, Lorp TucKER’S observation does not directly help me to 
decide on counsel’s first contention that this roof was secure. Lorp TUCKER 
said ({1954] 1 All E.R. at p. 943): 


“T agree that the word ‘secure’ does not involve security from the 
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effects of earthquake or an atom bomb, but I think it must include security 
from all the known geological hazards inherent in mining operations. 
Lorp Tucker clearly thought that the cause there fell within the category of 
‘“Imown geological hazards inherent in mining operations ”. What I have to 
decide is whether the cause here falls within the first category of earthquake 
or atom bombs or within the second category of known geological hazards. 


A 


I can find no further assistance on this point and I must therefore make up my B 


own mind without the help of higher authority. Having held on the evidence 
that the cause of the fall was that alleged by the defendants*, I have come to the 
conclusion that the fall does not in the circumstances of this case establish a 
failure to make the roof secure as required by s. 49. 

I think I have probably already disclosed, with perhaps unwise candour, that 
I felt a certain temptation to burke deciding that question having regard to what 
I am now going to decide with regard to the second contention, because, if I 
be wrong in what I have held as regards the first contention, it is necessary for 
me to decide whether the defendants have shown that it was not reasonably 
practicable to avoid or prevent the breach. Having regard to the grounds on 
which my own decision in Edwards v. National Coal Board (2) was reversed, I 


C 


have been particularly careful to consider whether there is sufficient evidence, if D 


accepted, to justify me in holding that it was not reasonably practicable to make 
the roof secure against that which according to the defendants’ case caused it to 
fall, namely, the displacement of a prop or props by an explosion such as could 
never have been contemplated, in my judgment, as even a possibility. It might 
perhaps have been better if some witness had been questioned on that aspect of 


the matter, but it seems to me to be obvious without evidence that it was not # 


reasonably practicable to set props supporting bars under a roof so that they 
would remain undisplaced by such an explosion. The result is that, in my 
judgment and my view of the law, the decision of this case turns on whether I 
accept the defendants’ case as to what caused the fall. I have already stated 
that I do accept that case and I have indicated to some extent the reasons why 
I.doso. Therefore, I rule that there was no breach of the defendants’ duty to 
make the roof secure, but even if there was such a breach it was not reasonably 
practicable to avoid or prevent it. 

Judgment for the defendants. 


Solicitors: Raley & Pratt, Barnsley (for the plaintiff); C. M. H. Glover, 
Doncaster (for the defendants). 
[Reported by G. M. Smarzs, Esq., Barrister-at-Law.] 


* The defendants’ c i : : 
Felting dants’ contention as to the cause of the fall is stated at p- 146, letter I, 
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PETHERICK v. BUCKLAND. 


[QUEEN’s BENcH Drviston (Lord Goddard, C.J., Cassels and Devlin, JJ.), 
December 13, 14, 1954.] 


Insurance—Motor insurance—Disqualification for holding licence—Power to 
B limit disqualification to driving of vehicle of the same class or description 
as vehicle in relation to which offence committed—Disqualification limited 
to “‘ five hundredweight vehicles ’*—No ‘such vehicle mentioned in the Act— 

Road Traffic Act, 1930 (20 & 21 Geo. 5c. 43), s. 2 (1), s. 6 (1), proviso. 
The respondent was convicted before a court of summary jurisdiction 
of offences against the Road Traffic Act, 1930, s. 9 (4) and s. 35 (1), in 
C relation to a motor vehicle which the justices described as “‘ a delivery van 
of a size or capacity sometimes known as a ‘five hundredweight’’’. 
Purporting to act under s. 6 (1) of the Act, which empowers the court to 
impose disqualification and to limit it to the driving of a motor vehicle 
of the same “ class or description ”’ as the vehicle in relation to which the 
offence was committed, the justices disqualified the respondent for holding 
D obtaining a licence for driving “ five hundredweight vehicles ”’ for twelve 
months. The Act contains no definition of ‘‘ description ’’ and creates no 
class of motor vehicles described as “ five hundredweight ”’. On an appeal 
by the prosecution from the decision of the justices on the ground that there 
was no such class or description of vehicle as a five hundredweight vehicle, 
Held: as, although the Act of 1930 contained references to descriptions 
E of vehicles, it did not define what was meant by that term, the justices were 
entitled to define their own description of a motor vehicle, and, having 
described the vehicle in relation to which the respondent had committed the 
offences as a five hundredweight vehicle, the justices were entitled, under the 
proviso to s. 6 (1), to limit the disqualification to vehicles of that description. 
Per Lorp Gopparp, C.J.: in future when justices are limiting the dis- 
qualification under the terms of the proviso to s. 6 (1), they should limit it to 
vehicles which are dealt with under a particular description in Sch. 1 to the 

Act of 1930 or in the régulations (see p. 153, letter G, post). 
Appeal dismissed. 


[ For the Road Traffic Act, 1930, s. 2, s. 6, s. 9, s. 10, s. 35, and Sch. 1, see 
24 HaLsBuRY’s STATUTES (2nd Edn.) 572,°579, 583, 584, 602, and 664.] 


G Case referred to: 
(1) Whittall v. Kirby, [1946] 2 All E.R. 552; [1947] K.B. 194; [1947] L.J.R. 
934; 175 L.T. 449; 111 J.P. 1; 2nd Digest Supp. 


Case Stated by Essex justices. 

On Mar. 22, 1954, at a court of summary jurisdiction sitting at Grays, the 
H respondent was charged. with permitting a youth under the age of seventeen years 
to drive a Morris goods van on Mar. 10, 1954, contrary to s. 9 of the Road Traffic 
Act, 1930, and with permitting the youth to use the van on the road without 
there being in force in relation to the user of the van a policy of insurance in 
respect of third-party risks, contrary to s. 35 (1) of the Act. 

The information was heard on May 5, 1954. The justices found that the van 
in question was a delivery van of a size or capacity sometimes known as a ** five 
hundredweight ”. The respondent pleaded guilty to the offence under s. 35 
of the Act and was convicted of the offence under s. 9. The justices were of the 
opinion that there were no special reasons for not ordering the respondent to be 
disqualified for holding or obtaining a driving licence but they decided that, 
having regard to the fact that the respondent earned his livelihood by driving 
motor vehicles and having regard to the provisions of s. 6 of the Road Traffic 
Act, 1930, the disqualification could properly be limited to the driving of vans 
of a size and capacity of five hundredweight. Accordingly, they imposed a 
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red him to be disqualified for holding or obtaining 
a licence for driving five hundredweight vehicles for twelve months. The appellant 
having appealed, the question for the opinion of the High Court was whether 
“ five hundredweight vehicles ”’ was a ‘elass or description ”’ of vehicles within 
the meaning of s. 6 of the Act of 1930. 

F.-H. Lawton for the appellant. 


The respondent did not appear. 
Rodger Winn as amicus curiae. 


fine on the respondent and orde 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Essex before whom the respondent was charged with certain offences in 
connection with a motor vehicle. It is not necessary to go into the particular 
offences because the matter we have to decide is entirely a matter of the provisions 
as to disqualification of a person who has committed an offence which carries 
with it the penalty of disqualification. ; 

The justices said that the vehicle with which they were dealing was “a 
delivery van of a size or capacity sometimes known as a ‘ five hundredweight ’ ”’. 
The case might not be so difficult if they had said that it was a vehicle well- 
known in the motor trade or something of that sort, but what they have said 
‘s that it is “ sometimes known as a ‘ five hundredweight ’”. They decided that 
there was no special ground for not disqualifying the respondent, but that 
‘having regard to the fact that the respondent earned his livelihood by driving 
motor vehicles which we have tried to point out ever since Whittall v. Kirby (1) 


is an immaterial matter— 


‘and having regard to the provisions of s. 6 of the Road Traffic Act, 1930, 
the disqualification could properly be limited to the driving of vans of a size 
and capacity of five hundredweight ”. 


They, therefore, disqualified him from obtaining a driving licence “ for driving 
five hundredweight vehicles ”’. 

The point raised in the case is that counsel for the appellant, the chief constable 
of Essex, says that there is no such description or class of vehicle as a “ five 
hundredweight vehicle’. It is curious that this point which might have arisen 
ever since the Road Traffic Act, 1930, came into force has never arisen until 
the case was before us on the last occasion when this court was sitting. 
We thought that the case raised such a difficult and novel point that we should 
ask for the assistance of the Minister of Transport as the respondent was not 


represented, and counsel has attended on behalf of the Minister to assist the - 


court as amicus curiae. It is not counsel’s fault, if I may say so with all due 
respect to him, that his argument has left the matter as difficult as it was before. 
It is an extraordinarily difficult position, and, as there is a Road Traffic Bill 
which has already been introduced into Parliament and had its first: reading 
recently, is a position which the Minister ought to cause to be made clear. 

The position is this. The Road Traffic Act, 1930, Part 1, which deals with the 
‘“ Regulation of Motor Vehicles ’’, starts with the sub-heading of ‘* Classification 
of Motor Vehicles ’’, and s. 2 (1) reads: “ Motor vehicles shall, for the purposes 
of this Act and the regulations, be divided into the following classes...” I 
pause there to point out that the words used are not “ for the purposes of this 
Part of the Act,” but “for the purposes of this Act and the regulations”. The 
sub-section then proceeds to give the classes: heavy locomotives, light loco- 
motives, motor tractors, heavy motor cars, motor cars—quite a long description 
of those—motor cycles and invalid carriages. Then, in almost every other 
par) of the Act, one finds that, instead of the word “ class au the phrase ‘‘ class 
or description ” is used. The particular section with which we are concerned ‘ 
8. 6, which deals with this disqualification, and the proviso to s. 6 (1) reads: 


4 Provided that, if the court thinks fit, any disqualification imposed 
under this section may be limited to the driving of a motor vehicle of the 
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same class or description as the vehicle in relation to which the offence was 
committed.” 


If the vehicle were of the same class, no difficulty would arise, but here the words 
“class or description’? are used, and there is nothing in the Act which states 
what “ description *” means or who is to prescribe any particular description 
or how vehicles of a class are to be divided so far as descriptions are concerned; 
the Act is entirely silent about it. The,words “ class or description ’’ are used 
in a great many sections, but another curious thing is that in Sch. 1 to the Act, 
which, of course, is part of the Act, and which deals with limits of speed, one 
finds that the limits of speed vary according to the class of vehicle. There are 
vehicles referred to in the schedule which do not fall exactly within any of the 
classes laid down in s. 2 but may be said to be, I suppose, classes or descriptions. 
Section 10 (1) reads: 


“Tt shall not be lawful for any person to drive a motor vehicle of any class 
or description on a road at a speed greater than the speed specified in Sch. 1 
to this Act...” 


Then, when one turns to Sch. 1, one does not find “class or description of 
vehicle *’, one finds “‘ class of vehicle ”’. 

At one time it seemed, at any rate to some members of the court, that the 
words “‘ class or description” might be merely tautologous. We were told by 
counsel that such a construction terrified the Minister, because, he said, if that 
were so, a great many of the regulations would be completely ultra vires. They 
may be; I do not know. Some day we may have to decide that point, because the 
regulations deal with descriptions of vehicles and there is nothing in the Act which, 
apparently, enables the Minister to prescribe the different descriptions. Section 2, 
as I have already said, deals with classes. That is the division of motor vehicles 
in the Act, but the Minister has, throughout, apparently divided motor vehicles 
into different descriptions and one keeps on finding in the Act the expression 
“ elass or description ”. Somebody must be able to define “ description ” or, at 
any rate, to say whether a vehicle is of a particular description or not, and, if the 
Minister can do it, I cannot see any reason why the justices cannot do it. The 
Minister, apparently, makes his own descriptions. He has to do certain things to 
earry out some of the sections which refer to ‘* class or description ”’; so have the 
justices, and, if the justices, therefore, like to say that a man shall not drive a car 
of a particular description, we cannot say in law that they cannot do it. But I do 
say that it is inconvenient that they should do it in this way. The court thinks 
that, in this particular case, they cannot interfere with the disqualification which 
the justices have imposed. We do, however, strongly recommend, and, indeed, I 
think that we should direct the/. | -23 in future, that, where they are limiting the 
disqualification under the tv: “748 the proviso to s. 6 (1), they should limit it to 
vehicles which are dealt with under a particular class in the Act or under -a 
particular description in the regulations, for example, goods vehicles, passenger 
vehicles, heavy vehicles, light vehicles, and so forth. The only way in which the 
limited disqualification can work satisfactorily is if the justices will take one of the 
descriptions which is to be found either in Sch. 1 to the Act or in the regulations* 
and say “ We apply the disqualification to that vehicle or class of vehicle and 
to no other’. In this extremely difficult case we are not blaming the justices 
in any way because the case has given the court very great difficulty. We 
uphold the disqualification in this case, but we do say that the justices should 
use another description in future. 


CASSELS, J.: I agree. 





* See, c.g., the descriptions of motor vehicles in, o.g., headings D to J of Part 2 of the 
Motor Vehicles (Construction and Use) Regulations, 1951 (S.1.. 1951 No. 2101), as amended. 
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d I would only add this. The reason for the 
ted and the justification for it seems to me to 
cription, as we have held that under the 
that description would, obviously, have 


to be most carefully defined, because any person driving a vehicle of that character 
commits an offence as a result of which he must be sent to prison unless there are 
special circumstances. Manifestly, therefore, any description of the vehicle 
would have to be most carefully defined and, therefore, by far the most convenient 
course is to take one of those descriptions, of which there are plenty in the Act 
or in the regulations, because those descriptions carry their own description 
and then there can be no difficulty about the enforcement of the justices’ order. 
Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co. (for the appellant) ; Treasury Solicitor. 

[Reported by A. P. PRINGLE, Ksq., Barrister-at-Law. } 


DEVLIN, J.: I also agree an 
direction which my Lord has indica 
be this. If justices impose their own des 
words of the Act they are entitled to do, 


W. L. THOMPSON, LTD. v. R. ROBINSON (GUNMAKERS), LTD. p 


[CHancery Division (Upjohn, J.), December 8, 9, 10, 13, 14, 1954.] 


Contract—Breach—Damages—Measure—Sale of motor car—Repudiation by 
purchaser—Vendor returning motor car to suppliers—* Available market ’— 
Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), s. 50 (3). 

On Mar. 4, 1954, the defendants agreed in writing with the plaintiffs, 
who were motor car suppliers, to purchase from them a Standard Vanguard 
motor car. On Mar. 5, 1954, the defendants intimated to the plaintiffs that 
they were not prepared to accept delivery of the motor car. The plaintiffs 
returned the motor car to their suppliers, who did not seek compensation, 
and the plaintiffs now claimed damages for breach of the agreement. The 
price at which a Standard Vanguard motor car could be sold by suppliers 
throughout the country was fixed by the manufacturers and the amount of 
profit which the plaintiffs would have realised on the sale of the motor car 
was £61 Is. 9d. At the time of the agreement, there was not such a demand 
in the locality of the plaintiffs as would absorb all Standard Vanguard motor 
cars available there for sale, but it was not shown that there was no available 
market in the broader sense which regarded the trade and marketing 
organisation for selling such motor cars throughout the whole country. ° 

Held: the plaintiffs were entitled to be compensated for the loss of their 
bargain to the extent of the profit which they would have realised, viz. 
£61 1s. 9d., because the plaintiffs had, by reason of the breach of contents 
sold one motor car less than they otherwise would have sold; and even if 
in determining whether there was an availabiéanarket within the meaning 
of s. 50 (3) of the Sale of Goods Act, 1893, for the car, the whole of the 
trade and marketing organisation must be taken into consideration yet in 
the present case it would not be just to apply s. 50 (3) and accordingly that 
enactment did not afford to the defendants a defence to the plaintiffs’ claim 

Re Vie Mill, Ltd. ({1913] 1 Ch. 465) and dictum of Jamzs, L.J., in Panter 
Colliery Co. v. Lever (1878) (9 Ch.D. at p. 24) applied. ; | 


[ As to Damages for Non-acceptance of Goods a | | 
; ; greed to be sold, see 29 
Hatspury’s Laws (2nd Edn.) 191, para. 256; and f ; 
39 Dieest 657, 658, 2501, 2502. 2 Fe AE ES ae 
hon s ea is an Available Market for Goods Sold, see 29 Hatspury’s Laws 
nd dn. 4, para. 260, : j 
Sie ea any note (m); and for cases on the subject, see 39 Digest 


For the Sale of Goods Act, 1893, s. 50 (3 : 
(2nd Edn.) 1013.] ; (3), see 22 Hatspury’s Sraturss 
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Cases referred to: 

(1) British Westinghouse Electric & Manufacturing Co., Ltd. v. Underground 
Electric Rys. Co. of London, Ltd., [1912] A.C. 673; 81 L.J.K.B. 1132; 
107 L.T. 325; 39 Digest 480, 1025. . 

(2) Re Vice Mill, Ltd., [1913] 1 Ch. 465; 82 L.J.Ch. 251; 108 L.T. 444; 39 
Digest 658, 2502. , 

(3) aetahin v. Campbell & Worthington, Ltd., [1930] S.A.S.R. 402; Digest 

upp. ’ 

(4) Mason & Risch, Ltd. v. Christner, (1920), 54 D.L.R. 653; 48 O.L.R. 8. 

(5) Brown v. Buck, [1934] 2 W.W.R. 561; 4 D.L.R. 446; 42 Man. L.R. 336; 
Digest Supp. , 

(6) Stewart v. Hansen, (1923), 62 Utah R. 281; 218 Pacific (R. 959; 4 American 
L.R. 340. 

(7) Dunkirk Colliery Co. v. Lever, (1878), 9 Ch.D. 20; subsequent proceedings, 
(1879), 41 L.T. 633; on appeal H.L., sub nom., Ellis Lever & Co. v. 
Dunkirk Colliery Co., (1880), 43 L.T. 706; 17 Digest (Repl.) 108, 225. 

(8) Charrington & Co., Lid. v. Wooder, [1914] A.C. 71; 83 L.J.K.B. 220; 
110 L.T. 548; 39 Digest 408, 430. 

(9) Marshall & Co. v. Nicoll & Son, 1919 S.C. 244; affd. H.L., 1919 8.C. 
(H.L.) 129; 56 Sc. L.R. 615; 39 Digest 674, 2600. 

Action. 

The plaintiffs, who were dealers in and suppliers of motor cars, claimed 
damages for breach of contract by the defendants to purchase a new Standard 
Vanguard motor car. 

G. T. Aldous and D. C. Johnson-Davies for the plaintiffs. 

J.F. F. Platts-Mills for the defendants. 


UPJOHN, J.: This action raises a question of some importance to the motor 
trade as to the true measure of damages when the buyer of a motor car, in this 
case a Standard Vanguard, refuses to complete his bargain and take delivery. 
The plaintiffs, W. L. Thompson, Ltd., are motor.agents and dealers, i.e., their 
business is that of dealing in new and second-hand cars, and they carry on business 
in Hull. The defendants are a company, R. Robinson (Gunmakers), Ltd., who 
as their name would imply, are manufacturers and suppliers of guns and have no 
interest in the motor trade whatever, but the managing director of the defendants 
required a motor car for the business of his company, and it is common ground 
that on Mar. 4, 1954, the managing director on behalf of the defendants signed 
an order for the purchase of this Vanguard, an old car being taken in part 
exchange. On the face of it that order appeared to constitute a contract, but it 
is said on behalf of the defendants that there was an oral collateral arrangement 
or agreement whereby the contract was to be conditional in this sense, that if 
a Ford Zephyr motor car, which had been ordered by the defendants from 
another dealer, was delivered before the Vanguard, then the contract for the 
supply of the Vanguard was to go off. However, when the managing director 
of the defendants gave evidence, it appeared to be doubtful whether he would 
establish on his own evidence that this collateral oral contract, if proved, in 
fact came into operation to put an end to the written contract. Therefore, the 
defence to this case on the facts seemed to be in some danger. In the circum- 
stances, which I shall mention in a moment, his cross-examination was not 
completed, but I desire to say that, so far as it went, he seemed a perfectly honest 
and candid witness. On the other hand, the plaintiffs realised that their claim, 
which is for loss of profit on the sale of the Vanguard, was for only £61, and but 
for the importance which the motor trade attaches to the point, of course, the 
matter would have been litigated in the county court. However, it has been 
brought in the High Court, and I understand that, in fact, the British Motor 
Trade Association, which is an association of all manufacturers and motor car 
dealers in the country, is assisting with the prosecution of this case. 
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The point is whether the plaintiffs are entitled to loss of profit on the trans- 
action or whether damages are nominal. The defendants may, I think, be forgiven 
for a certain lack of enthusiasm for the point. Their representatives have sat 
in court for some time listening to a good deal of evidence about conditions 
in the motor ear industry and trade generally, and they have listened to elaborate 
and (to me) interesting arguments, and they have heard cited reports of cases, 
not only in these courts but in courts in Scotland, Canada, Australia and the 
United States of America. ‘To them the only point of interest is not the law; 
not that if they lose they will have to pay a trivial sum of £61, but that they 
will if they lose have to pay the whole costs of this action. That is the real 
point from the point of view of the defendants. 

The plaintiffs, it is fair to say, recognise that, and with my full approval an 
arrangement has been made which is as follows: the defendants, for the purposes 
of this action, admit that there was a binding written agreement for the purchase 
of the motor car in question. It is conceded that it was broken the day after 
it was signed, when the defendants intimated that they were not prepared to 
accept delivery of the Vanguard motor car. It is also admitted for the purposes 
of the action that in the East Riding of Yorkshire, the transaction taking place 
actually in Hull, at the time the contract of sale took place there was no shortage 
of Vanguard models to meet all immediate demands, at any rate in the locality. 
In return for those concessions the plaintiffs are prepared to indemnify the 
defendants against their costs of the action. 

In those circumstances I only need add a very few facts. It was proved first that, 
in common with other makes of motor car, dealers are only permitted to sell new 
Vanguard cars at a price fixed from time to time by the manufacturers, the 
Standard Motor Car Company. If a dealer breaks that rule he is soon put out 
of business. The dealer’s profit on the transaction is also fixed. He would have 
received in this case a commission of ten per cent. on the list price of the Vanguard 
and accessories such as wireless and heaters supplied therewith. In this case, 
the amount of profit he would have made to be exact, I am told, is £61 Is. 9d. 

When the defendants repudiated the transaction on Mar. 5, the plaintiffs 
mitigated their damages by rescinding the contract with their suppliers. Their 
supplier was a company called George Thompson, Ltd., who were the main 
distributors for the East Riding, and, as the name implies, they are closely 
associated with the plaintiffs, but that, I think, is irrelevant. At all events, 
George Thompson, Ltd., took back the Vanguard car which they had already 
supplied to the plaintiffs, free of any claim for damages, and later sold the 
car on May 5, 1954, to another purchaser. It is also common ground that, 
at this stage, the plaintiffs lost a sale in this sense, that if another purchaser 
had come into the plaintiffs’ premises there was available for another purchaser 
a Vanguard car for immediate delivery; so that the effect as a fact on the 
plaintiffs was that they lost their profit on a sale: they sold one Vanguard less 
than they would otherwise have done. The plaintiffs say that the true measure 
of damages in those circumstances is no more, no less, than their loss of profit, 
£61. The defendants say: “‘ No, the loss is nominal, for you could have sold 
the car to another customer or you could do what, in fact, you did do, which was 
to get your suppliers to release you, and you have suffered no damage.” 


The law is not really in doubt. It is set out in the Sale of Goods Act, 1893, 
s. 50, which is in these terms: . 


~ (1) Where the buyer wrongfully neglects or refuses to accept and pay 
for the goods, the seller may maintain an action against him for damages 
for non-acceptance. (2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary course of events, from 
the buyer’s breach of contract. (3) Where there is an available market for 
the goods in question the measure of damages is prima facie to be ascertained 
by the difference between the contract price and the market or current price 


[ 


G 
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at the time or times when the goods ought to have been accepted, or, if no 
time was fixed for acceptance, then at the time of the refusal to accept.” 


That was declaratory of the existing law and the general principle which has 
been observed in all cases I take conveniently from the speech of Viscount? 
Hatpang, L.C., in British Westinghouse Electric & Manufacturing Co., Ltd. 
v. Underground Electric Rys. Co. of London, Ltd. (1). Viscount Haupang, L.C., 
said ([1912] A.C. at p. 689): . | 
“ Subject to these observations I think that there are certain broad 
principles which are quite well settled. The first is that, as far as possible, 
he who has proved a breach of a bargain to supply what he contracted to 
get is to be placed, as far as money can do it, in as good a situation as if 
the contract had been performed.”’ 
That is the general rule. . 

Apart altogether from authority and statute, it would seem to me on the facts 
to be quite plain that the plaintiffs’ loss in this case is the loss of their bargain. 
They have sold one Vanguard less than they otherwise would. The plaintiffs, 
as the defendants must have known, are in business as dealers in motor cars 
and make their profit in buying and selling motor cars, and what they have lost 
is their profit on the sale of this Vanguard. There is no authority exactly in 
point in this country, although it seems to me that the principle to be applied 
is a clear one. It is to be found in Re Vic Mill, Ltd. (2), in which the supplier 
was to supply certain machines which he had to make and they were to be made 
to the particular specification of the purchaser although they were of a type 
generally in common use. It was not, as the present case is, a sale by a motor 
dealer of a standardised product. The purchaser repudiated his order, and with 
a view to mitigating damages the supplier, on getting another order for somewhat 
similar machinery, very sensibly made such alterations as were necessary to 
the machinery that he had made for the original purchaser and sold the machinery 
so altered to the second purchaser. His costs of doing that were comparatively 
trivial. It was said by the supplier that the measure of his damages was the loss 
of his bargain; by the purchaser that the measure of damages was merely the 
cost of the conversion of the machinery for the second purchaser and his slight 
loss on the re-sale. Hamuton, L.J., after setting out the facts said ([1913] 1 
Ch. at p. 473): 


‘That was a reasonable mode of mitigating the damages, but it by no 
means follows that the damages are confined to the cost, a trivial one, of 
adapting the machines to the needs of the second customer, and the loss 
on re-sale to him, which was only £23, making £28 in all. The fallacy of 
that is in supposing that the second customer was a substituted customer, 
that, had all gone well, the makers would not have had both customers, 
both orders, and both profits. In fact, what they did, acting reasonably, 
and I think very likely more than reasonably in the interests of the Vic. 
Mill, was to content themselves with earning the profit on the second 
contract at the cost of adapting the machines, which has been taken at £5; 
but they are still losers of the profit which they would have made on the 
Vic Mill contract, because they could, if they had been minded, have 
performed both the contracts, and have made the profit on both the 
contracts but for the breach by the Vic Mill Company of their contract.” 


Buck ey, L.J., put the matter succinctly in this way (ibid., at p. 474): 


““ As regards No. 1, where the goods were manufactured, the respondents 
are, I think, entitled to both profits, because they were not bound to give 
the appellants the benefit of another order that the respondents had 
received. ‘The respondents were left with these goods on their hands. 
They altered them and sold them to another buyer, but they could have 
made, and would otherwise, I suppose, have made, other goods for that 
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buyer, and not employed these goods for that purpose. If they had done so, 

they would have made both profits.” . 

It seems to me that in principle that covers this case. True the motor car in 
question was not sold to another purchaser, but the plaintiffs did what was 
reasonable, they got out of their bargain with George Thompson, Ltd., but they 
sold one less Vanguard, and lost their profit on that transaction. Re Vie Mill, 
Ltd. (2), has been followed and applied to exactly the circumstances I have before 
me, i.e., the sale of a motor car, in a number of cases abroad to which I have 
been referred. ‘There was Cameron v. Campbell & Worthington, Ltd. (3), which 
was a judgment of the Supreme Court of the State of South Australia. The 
headnote is short, and I will read it ({[1930] S.A.S.R. 402): 


‘Where a purchaser of a motor-truck chassis from a dealer refused to 
accept delivery of the motor-truck, which was then re-sold at a profit, 
there being evidence that similar motor-trucks were available for immediate 
delivery, and the property not having passed. Held, that the seller was 
entitled to retain the profit on re-sale, and also to damages for loss of profit 
on the original sale. Re Vic Mill, Ltd. (2), followed.” 


Then there was Mason & Risch, Ltd. v. Christner (4), that being a decision 
of the Appellate Division of the Supreme Court of Ontario, and the court came 
to a similar conclusion. That case was also followed in Brown v. Buck (5), 
and the same result has been reached in the United States in a rather earlier 
case, that of Stewart v. Hansen (6), being a decision of a majority of the Supreme 
Court of Utah. 

The main case, however, put by the defendants is this: they submit that 
8. 50 (3) of the Sale of Goods Act, 1893, applies, because they say there is an 
available market for the goods in question, and in that available market we 
know that the price of the Vanguard is fixed. It is fixed by the manufacturers. 
Therefore, they say the measure of damages must necessarily be little more 
than nominal. Had the plaintiffs kept the car and sold it to another at a later 
stage, no doubt they would have been entitled to the costs of storage in the 
meantime, possibly interest on their money laid out, and so on, but, as they 
in fact mitigated damages by getting out of the contract, damages are nil. 

Counsel for the defendants said that the market now must not be treated as 
a market or fair in a limited or technical sense. It is curious that there is a 
comparative absence of authority on the meaning of the phrase “ available 
market ’’, because one would have thought there would have been many cases, 


A 


but the researches of counsel have only disclosed one authority on s. 50 (3). . 


It is Dunkirk Colliery Co. v. Lever (7), a decision of the Court of Appeal. The 
facts were far removed from the facts before me, and I do not think that I need 
recite them. It will be sufficient if I read an extract from the judgment of 
JaMEs, L.J. He said (9 Ch.D. at p. 24): 


“Under those circumstances the only thing that we can do is to send it 
back to the referee with an intimation that we are of opinion upon the facts 
(agreeing with the Master of the Rolls in that respect), that the facts do not 
warrant the application of the principle mentioned in the award, namely, 
that there was what may be properly called a market. What I understand 
by a market in such a case as this is, that when the defendant-refused to 
take the three hundred tons the first week or the first month, the plaintiffs 
might have sent it in waggons somewhere else, where they could sell it, just 
as they sell corn on the Exchange, or cotton at Liverpool: that is to say, 
that there was a fair market where they could have found a purchaser 
either by themselves or through some agent at some particular place. That 
is my notion of the meaning of a market under those circumstances.” 


If that be the right principle to apply, it was proved that there is nothing 
in the nature of a market like a Cotton Exchange or Baltic or Stock Exchange, 
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or anything of the sort, for the sale of new motor cars. But counsel for the 
defendants submits that the word “ market ”’ is of no fixed legal significance 
That I think is so, and is so stated by Lorp DuNEDIN in Charrington & Co. Led, 
v. Wooder (8) (see [1914] A.C. at p. 82). Counsel said that the meaning of the 
word must move with the time. In an interesting speech, tracing the history of 
the contract of sale and purchase, he pointed out that whereas originally all 
transactions were carried out in markets or fairs purely by barter and then later 
for a money consideration it was only quite recently that other forms of dealing 
have come to be familiar. He reminded me that as recently as 1812 Lorp 
MANSFIELD pointed out that a sale by sample was a novel thing, and he says 
that one must now look on the market as the whole conspectus and complex 
of the selling structure of any trade and of the whole purchasing public. Every 
farmer, he instanced, is a part of the market in agriculture, and he says there 
being an available market the damages must necessarily be nominal for the 
reasons I have mentioned. 

It is curious that in the Sale of Goods Act, 1893, s. 51 (3) (a sub-section in 
identical terms with s. 50 (3)) which deals with the remedies of the buyer when 
the seller defaults, a somewhat different view of the word “ market ” has been 
taken to that expressed by Jamss, L.J. The only case to which I have been 
referred is a case which started in the Court of Session, Marshall & Co. v. 
Nicoll & Son (9), but went to the House of Lords. The headnote of the report 
of the case in the House of Lords is as follows (1919 8.C. (H.L.) at p. 129): 


‘Tn an action of damages for failure to deliver a consignment of annealed 
steel sheets, the Second Division—holding that there was an ‘ available 
market ’ for the sheets within the meaning of the Sale of Goods Act, 1893, 
s. 51 (3), although they were not kept in stock and were not purchasable 
in the open market but were specially made to specification—awarded 
to the purchasers as damages for the sellers’ failure to deliver the goods a 
sum representing the difference between the contract price and the price 
current at the time of the refusal to deliver. On appeal the House of Lords 
affirmed the award; ViscountT Frnuay, however, being of opinion that, 
on the evidence, it had not been established that there was an ‘ available 
market ’ for the goods, but that the sum awarded should stand as represent- 
ing damages assessed on the basis of what the goods, if delivered, would 
have been worth to the purchasers. Observations by Lorp SHAW OF 
DUNFERMLINE on the method of assessing damages where purchasers have 


ee) 


failed to prove an ‘ available market ’. 


The situation seems to have been that Viscount FINLAY held there was no 
market on the facts; Viscount Cave held that although there was not a market 
in the narrow sense, there were facts on which the Lord Ordinary (LorpD HUNTER) 
could have found that there was an available market, and with that Lorp 
DUNEDIN apparently concurred. On the other hand, Lorp SHaw, when he came 
to deliver his speech, agreed with Lorp FINLAY. 

I think that in that state of affairs the decision of the Court of Appeal in 
Dunkirk Colliery Co. v. Lever (7) is binding on me, and, therefore, unless one 
finds something in the nature of a market in the sense used by JAMES, Lww., 
s. 50 (3) has no further application. However, the point seems to me of somewhat 
academic interest in this case, because, if one gives to the word ‘‘ market ”’ an 
extended meaning, in my view on the facts which I have to consider, a precisely 
similar result is reached. 

Had the matter been res integra, I think I should have found that an 
“ available market ’”’ merely means that the situation in the particular trade in 
the particular area was such that the particular goods could freely be sold, 
and that there was a demand sufficient to absorb readily all the goods that were 
thrust on it, so that if a purchaser defaulted the goods in question could readily 
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be disposed of. Indeed, such was the situation in the motor trade until very 
recently. It was, of course, notorious that dealers all over the country had long 
waiting lists for new motor cars. People put their names down and had to wait 
five or six years, and whenever a car was spared by the manufacturer from 
export it was snatched at. If any purchaser fell out, there were many waiting 
to take his place, and it was conceded that if those circumstances were still 
applicable to the Vanguard motor car, the claim for damages must necessarily 
have been purely nominal. But on the assumed facts, circumstances had changed 
in relation to Vanguard motor cars, and in March, 1954, there was not a demand 
in the East Riding which could readily absorb all the Vanguard motor cars 
available for sale. If a purchaser defaulted, that sale was lost and there was 
no means of readily disposing of the Vanguard contracted to be sold, so that there 


was not, even on the extended definition, an available market. But there is this © 


further consideration: even if I accepted the defendants’ broad argument that 
one must now look at the market as being the whole conspectus of trade, 
organisation and marketing, I have to remember that s. 50 (3) provides only 
a prima facie rule, and, if on investigation of the facts, one finds that it is unjust 
to apply that rule, in the light of the general principles mentioned above it is not 
to be applied. In this case, as I said in the earlier part of my judgment, it seems 
to me plain almost beyond argument that, in fact, the loss to the plaintiffs is 
£61. Accordingly, however one interprets s. 50 (3), it seems to me on the facts 
that I have to consider one reaches the same result. 

There will be judgment for the plaintiffs for £61 ls. 9d., but the order must 
incorporate an undertaking by the plaintiffs to indemnify the defendants against 
their costs of this action. There must be a mutual set-off between the costs and 


the sum of £61. 
Judgment for the plaintiffs. 


Solicitors: Osmond, Bard & Westbrook (for the plaintiffs); Smith & Hudson, 
agents for Welliamson, Stephenson & Hepton, Hull (for the defendants). 
[Reported by R. D. H. OsBornNe, EsqQ., Barrister-at-Law.] 
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. INSTITUTE OF FUEL v. MORLEY (VALUATION OFFICER) 
AND ANOTHER. 


[Court oF AppEaL (Sir Raymond Evershed, M.R., Jenkins and Birkett, L.JJ.) 
November 10, 11, December 15, 1954.] 


Rates—Exemption—Scientific society—* Purposes of science exclusively ’— 
Institute for the advancement of fuel technology—Object also to uphold the 
status of members—Authorised purposes—Separate and distinct purposes— 
Scientific Societies Act, 1843 (6 & 7 Vict. c. 36), s. 1. 

The Institute of Fuel was incorporated by royal charter in 1946, and the 
objects and purposes for which it was constituted were set out in para. 7 of 
the charter. None of the objects set out in para. 7 (a) to (g) inclusive were 
expressed to have any primacy over the others. Sub-paragraphs (a) and (d) 
read: “ (a) To promote, foster, and develop the general advancement of the 
various branches of fuel technology as an end in itself, and as a means of 
furthering the more scientific and economic utilisation of fuel of all kinds 
for industrial, commercial, public, agricultural, domestic, transport and/or 
other purposes, and to promote, assist, finance and support such industrial 

) and scientific research, investigation, and experimental work in the economi- 

cal treatment and application of fuel as the institute may consider likely 

to conduce to those ends, and to the benefit of the community at large... . 

(d) To uphold the status of members of the institute by holding or pre- 

scribing examinations for candidates for election and by requiring standards 

of knowledge and experience which can be approved ... ”’ Paragraph 15 

4 _ of the charter authorised the several classes of members to use distinguishing 

initials after their names. Paragraph 16 provided, among other things, that 

the qualifications, privileges and obligations, including liability to expulsion 
or suspension of members, should be such as the bye-laws for the time being 
of the institute should direct; and by para. 19 the members were empowered 
to make bye-laws “for the regulation, government and advantage of the 
institute, its members and property and for the furtherance of the objects 
and purposes of the institute,’ subject to the approval of the Privy Council. 

Bye-law No. 50 dealt with the ‘“‘ professional conduct of corporate members 

when engaged in an advisory or consultative capacity’. The institute 

claimed to be exempt from the payment of rates by virtue of s. 1 of the 

Scientific Societies Act, 1843,* on the ground that it was a society instituted 

for purposes of science exclusively. 

Held: (i) the question whether a particular society was instituted for 
purposes of science exclusively, within the meaning of s. 1 of the Act of 1843, 
is to be determined by reference rather to the purposes of the society as 
defined by its constitution than to the purposes which it may actually 
have pursued in practice. 

Principle stated by Jenkins, J., in Battersea Metropolitan Borough v. 
British Iron & Steel Research Assocn. ({1949] 1 K.B. at p. 451) applied. 

(ii) (Jenxuys, L.J., dissenting) the institute was not a society instituted 
for the purposes of science exclusively, within the meaning of s. 1 of the 
Act of 1843, because on the true construction of the charter and having 
regard to the institute’s bye-laws made under it (particularly bye-law 50 (e)) 
the upholding of the status of members (i.e., the object stated in para. 
7 (d) of the charter) was a distinct object and purpose of the institute, not 
merely concomitant or incidental to a primary purpose of furthering science, 
and was directed to the enhancement of the standing of members of the 
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* Section 1 of the Scientific Societies Act, 1843, provides that ‘“‘ No person . . . shall 
be assessed or rated, or liable to be assessed or rated, or liable to pay . . . local rates 
... in respect of any land, houses, or buildings . . . belonging to any society instituted 
for purposes of science .. . exclusively . . . and occupied by it for the transaction of its 
business, and for carrying into effect ite purposes ...””. 
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institute as professional men, which was not a purpose of science; and, 
therefore, the institute was not entitled to exemption from payment of 
rates under the section. 

Per Srr RaymMonp EvrersHEpD, M.R.: in my judgment it may now be 
taken as established that as a result of the cases, Institution of Civil Engineers 
‘y. Inland Revenue Comrs. ([1932] 1 K.B. 149) and Royal College of Surgeons 
of England v. National Provincial Bank, Ltd. ({1952] 1 All E.R. 984), both 
the Institution of Civil Engineers and the Royal College of Surgeons 

‘should be treated as instituted for purposes of science exclusively within 
the meaning of s. 1 of the Scientific Societies Act, 1843, notwithstanding 
the decision, as regards the former institution, in R. v. Institution of Civil 
Engineers (1879) (5 Q.B.D. 48); see p. 165, letter I, post. 

Per Jenkins, L.J.: paragraph 7 (a) of the charter prescribes one object 
only, namely, the advancement of fuel technology, and the latter part of 
sub-para. (a) is no more than ancillary to that object (see p. 174, letters C 
and E, post). 

Per Brexett, L.J.: the second part of para. 7 (a) of the charter disclosed 
a separate purpose which was a commercial purpose or social purpose rather 
than a scientific purpose (see p. 177, letter D, post). 

Appeal dismissed. 

[ As to the Exemption of Scientific Societies from Rates, see 21 HaLsBury’s 

Laws (2nd Edn.) 12, para. 26; and for cases on the subject, see 38 DicEst 

493-499, 485-540.] 


Cases referred to: 

(1) Institution of Civil Engineers v. Inland Revenue Comrs., [1932] 1 K.B. 
149; 100 L.J.K.B. 705; 145 L.T. 553; 16 Tax. Cas. 158; Digest Supp. 

(2) Royal College of Surgeons of England v. National Provincial Bank, Ltd., 
[1952] 1 All E.R. 984; [1952] A.C. 631; 3rd Digest Supp. 

(3) Inland Revenue Comrs. v. Forrest, (1890), 15 App. Cas. 334; 60 L.J.Q.B. 
281; 63 L.T. 36; 54 J.P. 772; 3 Tax Cas. 117; affg. S.C. sub nom. 
Re Duty on Estate of Civil Engineers Institution, (1888), 20 Q.B.D. 621; 
57 L.J.Q.B. 353; 59 L.T. 282; 52 J.P. 549; 38 Digest 496, 503. 

(4) Battersea Metropolitan Borough v. British Iron & Steel Research Assocn., 
[1949] 1 K.B. 484; [1949] L.J.R. 646; 2nd Digest Supp. 


AD 


C 
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(5) R. v. Institution of Civil Engineers, (1879), 5 Q.B.D. 48; 49 L.J.M.C. 34; . 


42 L.T. 145; 44 J.P. 265; 38 Digest 497, 508. 

(6) Art Union of London v. Savoy Overseers, [1894] 2 Q.B. 609; 63 L.J.M.C. 
253; 71 L.T. 40; 59 J.P. 20; revsd. H.L. sub nom. Savoy Overseers 
v. Art Union of London, [1896] A.C. 296; 65 L.J.M.C. 161; 74L.T. 497; 
60 J.P. 660; 38 Digest 498, 525. 


(7) Stephens v. Mysore Reefs (Kangundy) Mining Co., Ltd., [1902] 1 Ch. 745; . 


71 L.J.Ch. 295; 86 L.T. 221; 9 Digest 83, 325. 

(8) &. v. Cockburn, (1852), 16 Q.B. 480; 18 L.T.O.S. 302; 117 E.R. 962; 
sub nom. R. v. St. Martin-in-the-Fields (Churchwardens & Overseers) 
21 L.J.M.C, 53; 16 J.P. 198; 38 Digest 495, 495. 


Case Stated. 


o. 


This was a Case Stated by the Lands Tribunal pursuant tos. 3 (4) of the Lands ~ 


Tribunal Act, 1949, for the decision of the Court of Appeal. 

The appellant, the Institute of Fuel, was the occupier of offices and other 
premises (comprising the basement, ground, first and second floors), at 18 
Devonshire Street, London, W.1. Until February, 1953, the premises hed a 
oe eee to rates on the ground that the insti 
within t e meaning of the Scientific Societies Act, 1843, s. 1. 
the valuation officer made a proposal for the alteration of te eee cae piece 
Metropolitan Borough of St. Marylebone by the insertion of the premises occupa’ 


tute was a scientific society — 


by the appellant at a gross value of £365 and rateable value of £301. The | 
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institute objected, and the valuation officer appealed to a local valuation 
court for North-West London. On July 8, 1953, the local valuation court 
determined that the premises should be entered in the valuation list at the values 
proposed by the valuation officer. The institute thereupon appealed to the 
Lands Tribunal. 

The Lands Tribunal found that the premises were occupied by the institute 
for the transaction of its business and for carrying into effect its purposes; that 
the institute was constituted by royal charter and was instituted for the purposes 
of science within the meaning of s. 1 of the Scientific Societies Act, 1843; that a 
certificate had been obtained under s. 2 of the Act of 1843 that the institute was 
entitled to the benefits of the provisions of the Act; that the institute was 
supported wholly or in part by voluntary contributions, and did not, as by its 
charter it might not, make any dividend, gift, division or bonus in money to or 
between any of its members; and that bye-laws had been made under para. 19 
of the charter. 

The question for the decision of the Lands Tribunal was whether or not the 
institute was instituted exclusively for the purposes of science within the meaning 
of s. 1 of the Act of 1843. It was contended on behalf of the institute (i) that all 
the objects set out in the charter were incidental to the main object, namely, the 
promotion, fostering and development of the general advancement of the various 
branches of fuel technology, and that, as that object was scientific, the institute 
was instituted exclusively for the purposes of science; and (ii) that the case was 
governed by Institution of Civil Engineers v. Inland Revenue Comrs. (1) and 
Royal College of Surgeons of England v. National Provincial Bank, Ltd. (2). It was 
contended on behalf of the respondents, the valuation officer and the rating 
authority, that the institute was instituted for purposes which included (a) the 
application of science in contradistinction to its advancement, (b) the pur- 
poses of its members, (c) industrial and commercial purposes, (d) technical 
education of persons engaged or likely to be engaged in industry or commerce ; 
and that, therefore, the institute was not instituted exclusively for purposes 
of science. The tribunal was of the opinion that paras. 7 (d), 15, 16 and 19 
of the institute’s charter (which was annexed to and formed part of the Case) and 
No. 50 of the institute’s bye-laws (which were also annexed to and formed part of 
the Case) were directed to a separate purpose, namely, that of upholding and 
enhancing the status of those fuel technologists who were members of the 
institute and affording to them advantages in their professional capacity, not 
merely from the point of view of technical efficiency, but also from the point of 
view of persons bound to pursue a high moral code in their professional capacity, 
and not to any purpose of science; and that this object was collateral, and not 
ancillary, to the main object of the institute. Having regard to the speech of 
Lorp MacnaGuten in Inland Revenue Comrs. v. Forrest (3) (15 App. Cas. at p. 
354), the tribunal came to the conclusion that the institute was not instituted 
exclusively for the purposes of science within the meaning of s. 1 of the Act of » 
1843, and dismissed the appeal, but, at the request of the institute, stated a 
Case for the decision of the Court of Appeal. The question for the court was 
whether the tribunal came to a correct decision in point of law in holding that 
the institute was not a “ society instituted for purposes of science exclusively ”’ 
within the meaning of s. 1 of the Act of 1843. 

Michael Rowe, Q.C., and F. A. Amies for the appellant, the Institute of Fuel. 

Maurice Lyell, Q.C., and Harold Brown for the respondents, the valuation 


officer and the rating authority. 
Cur. adv. vult. 


Dec. 15. The following judgments were read. 
SIR RAYMOND EVERSHED, M.R.: The Institute of Fuel is a body 


corporate incorporated by royal charter in 1946. It occupies certain offices 
and other premises at 18, Devonshire Street, in the City of Westminster, and 
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claims in the present proceedings to be entitled to exemption pies ates as 
being a body “ instituted for purposes of science . . - exclusively within the 
meaning of s. 1 of the Scientific Societies Act, 1843. This claim was rejected 
both by the Local Valuation Court for North West London and by the Lands 
Tribunal. From the decision of the tribunal the institute now appeals to this 
court. 

The scientific purpose for which alone, according to its case, the Institute of 
Fuel was “‘ instituted ” was that of the promotion of fuel technology. The exact 
character and scope of fuel technology were not explained to us; but, from the 
terms of the royal charter, it is clearly concerned with the efficient and economical 
use of fuel of various kinds, and it is not in dispute that fuel technology is an 
‘‘ applied science”, and, therefore, “‘ science ” within the scope of the Act of 
1843. The sole question which was debated before the Lands Tribunal and 
which has been debated before us is whether the Institute of Fuel was instituted 
exclusively for the advancement or promotion of that science. 

The question must, in my judgment, depend on an ascertainment, according 
to the true interpretation of the charter, of the purposes of the institute. So 
much appears to me to have been laid down by this court in Battersea Metro- 
politan Borough v. British Iron & Steel Research Assocn. (4). JENKINS, J., in the 
course of his judgment in that case, formulated the principles to be applied in 
answering the question posed in this case as well as in that. He said ([1949] 
1 K.B. at p. 451): 


“The question whether a particular society is ‘instituted for purposes 
of science literature or the fine arts exclusively ’ within the meaning of the 
section must be determined by reference to the purposes of the society as 
defined by its constitution, rather than the purposes it may actually have 
pursued in practice.” 


Then, after observing that a society might forfeit its privilege under the Act of 
1843 by pursuing an activity outside the terms of s. 1, even though it was un- 
authorised, the learned judge continued (ibid., at p. 452): 


“But, in general, I think a claim to exemption must stand or fall by 
reference simply to the society’s authorised purposes, the circumstance 
that an authorised purpose has never in fact been pursued being irrelevant 
It becomes, accordingly, necessary to refer to the charter of the institute. 

Paragraph 7 states the purposes of the institute, and is as follows: 


‘The objects and purposes for which the Institute of Fuel is hereby 
constituted are:—(a) To promote, foster, and develop the general advance- 
ment of the various branches of fuel technology as an end in itself, and as a 
means of furthering the more scientific and economic utilisation of fuel of all 
kinds for industrial, commercial, public, agricultural, domestic, transport 
and/or other purposes, and to promote, assist, finance and support such 
industrial and scientific research, investigation, and experimental work 
in the economical treatment, and application of fuel as the institute ma 
consider likely to conduce to those ends, and to the benefit of the Scrat 
at large. (b) To hold meetings in London and at established Kors 
centres for the reading and discussion of papers, to issue regularly a technical 
journal, to join with other institutions in promoting objects of mutual 
interest, and generally to take such a prominent and active part in the 
advancement of the knowledge and practice of fuel technology as its status 
requires, (c) To co-operate with government departments, universiti 
educational institutions, associations, companies, or individual rs “ 
establishing or maintaining any investigation or research velatine sae e 
branch of fuel technology. (d) To uphold the status of me ph 


. . . . . . mbers f t 
institute by holding or prescribing examinations for candidates for ae 
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and by requiring standards of knowledge and experience which can be 
approved. (e) To print and publish, sell, lend and distribute any communica- 
tions made to the institute or any similar society, and any reports of the 
proceedings or transactions of the institute or any similar society, and to 
produce, purchase, reproduce, print, publish and distribute any other books, 
papers, treatises or communications relating to fuel technology and to 
establish and maintain a library. (f) To, invite foreign delegates to attend 
any meetings, conferences or functions promoted or supported by the 
institute and to defray or contribute to their expenses; to defray or contri- 
bute to the expenses of any duly appointed officials or representatives of 
the institute attending any foreign scientific meetings or conferences at the 
request of the council of the institute, and to translate, print, publish and 
distribute any books, communications, papers or proceedings or abstracts 
or extracts thereof which are of scientific interest. (g) To provide facilities 
for conferences and functions in support of the objects of the institute. 
(h) To do all other things incidental or conducive to the attainment of the 
above objects or any of them.” 


It is to be observed that, according to the terms of the paragraph, no one of 
the sub-paras. (a) to (g) inclusive is expressed to have any primacy over the 
others. The final sub-para. (h), on the other hand, covers activities ‘* incidental 
or conducive to the attainment of the above objects or any of them”’. Though, 
no doubt, the object or purpose stated in the first sub-para, (a), would, on a 
natural reading of the language, be expected to relate to the most significant of 
the institute’s objects or purposes, it does not seem to me legitimate, as a matter 
of construction, to regard the contents of sub-paras. (b) to (g) inclusive as not 
being objects or purposes at all—as constituting merely incidents of the first- 
named object, means towards its achievement or consequences flowing from its 
pursuit—unless these other objects and purposes are by their nature of such a 
character as to be substantially incapable of being otherwise effected. If this is 
a correct approach to the problem, then, in my judgment, the question will be 

‘found to turn on the arguments submitted to us on the meaning and effect, in 
the general context of the charter, of sub-para. (d). Does that sub-paragraph 
mean and have the effect that the furtherance of the interests of members of 
the institute, as professional men practising fuel technology, is an object or 
purpose of the institute distinct and collateral, even though relatively subsidiary, 
to the most important object or purpose specified in the first sub-paragraph ? 
If so, then, in my judgment, according to the principles above mentioned, the 
institute fails to qualify for the exemption claimed. The valuation court and the 
Lands Tribunal so determined, and I am, for my part, not persuaded that they 
were wrong. 

In formulating the question as I have done, I have reflected the language used 
in judgments and speeches in other and similar cases, particularly in Institution | 
of Civil Engineers v. Inland Revenue Comrs. (1) and Royal College of Surgeons of 
England v. National Provincial Bank, Ltd. (2). In the former of those cases the 
question was of exemption from income tax, and in the latter the question was 
whether the appellant college was a “ charity ” within the scope of the preamble 
to the Statute of Elizabeth 1 (43 Eliz. 1 c. 4). The purposes or objects of both 
bodies, viz., the Institution of Civil Engineers and the Royal College of Surgeons, 
have more than once been under consideration in the courts. As a result of the 
two cases cited it may, in my judgment, now be taken as established that each 
body (and, in the case of the Institution of Civil Engineers, notwithstanding the 
earlier decision of R. v. Institution of Civil Engineers (5)), should be treated as 
instituted for purposes of science exclusively, within the meaning of the Scientific 
Societies Act, 1843. Counsel for the institute, in the present case, contended that 
the Institute of Fuel should be no less privileged. In my judgment, however, the 
facts relating to the Institute of Fuel are in certain essential respects different 
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from the facts relating to the Institution of Civil Engineers and to the Royal 
College of Surgeons. ; 

Before I expand that statement I shall make some references to the judgments 
in this court in Institution of Civil Engineers v. Inland Revenue Comrs. (1). The 
passages which I desire to quote were made in reference to the question wiiephee 
the Institution of Civil Engineers was “‘ established for charitable purposes only ’ 
but they are, in my view, equally applicable (mutatis mutandis) to the question 
with which in this case we are concerned. Lorp HanwortH, M.R., said ([1932] 
1 K.B. at p. 161): 

“ As Rowtatt, J., has said, there may be a charitable institution for the 
relief of sickness, and incidental advantages can be gained by a subscriber 
to the funds, without the institution losing its character; but if there is an- 
object, e.g., the promotion of the profession in additon to the promotion 
of science that is collateral and not merely incidental, the result is that the 
institution cannot be described as established for charitable purposes only.” 


LAWRENCE, L.J., at the beginning of his judgment (ibid., at p. 167) stated that 
the question was whether the institution was established for charitable purposes 


only, and proceeded: 


“The answer to this question depends upon whether the institution is 
established solely for the advancement of the science of civil engineering 
(an admittedly charitable purpose), or whether one of the purposes for 
which it is established is to benefit civil engineers in order to enable them 
to practise their profession to greater advantage.” 


The lord justice quoted (ibid., at p. 170) and proceeded to apply the well-known 
language of Lorp Macnacuren in Inland Revenue Comrs. v. Forrest (3) (15 
App. Cas. at p. 354): 


“ It cannot I think be doubted that the institution has raised the standard 
of the profession, and that to a civil engineer it is of advantage and probably 
of pecuniary advantage to be a member. But is that result the purpose of 
the society, or is it an incidental, though an important and perhaps a 
necessary consequence of the way in which the institution does its work in 
the pursuit of science ? ” 


Finally, Romer, L.J., said ({1932] 1 K.B. at p- 174) of certain language which he 
had quoted from the judgment of A. L. Smrrn, L.J. ([1894] 2 Q.B. at p. 627) in 
Art Union of London v. Savoy Overseers (6): 


‘The emphasis here laid upon the difference between an object that, 
although subsidiary to the main object of a society, is nevertheless distinct 
from it, and an object that is merely a means to the end of carrying out 
ya object, was repeated when the case came before the House 
of Lords.” 


After quoting the same passage from Lorp MACNAGHTEN’S speech in Forrest's 


case (3) which LawrEncg, L.J., had cited, Rommr, L.J., said ((1932] 1 K.B. at p 
176): 


_“ But if the advantage to the members is not the purpose of the society, 
but merely an incidental consequence of the way in which it promotes 
science, then it seems to me that the society was established for ‘ the pro- 


motion of science ’ only, unless I have misunderstood the meaning of the 
word ‘ only ’ as used in s. 37 of the Income Tax Act.” 


In the Royal College of Surgeons case (2) the leadin 
majority of the House was on a Eg 
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treated as entirely applicable to the case which he had to determine with the 
necessary substitution for the Institution of Civil Engineers and the science of 
civil engineering of the Royal College of Surgeons and the science of surgery. 

Applying the tests so formulated and expressed, the Court of Appeal, in the 
one case, and the House of Lords, in the other, decided in favour of the Institution 
of Civil Engineers and the Royal College of Surgeons respectively. In each case, 
however, it was a fact, to my mind, of the highest significance that there was but 
one single object or purpose. In the Civil, Engineers case (1) that single object 
(contained in a recital in the society’s original charter) was: 


“the general advancement of mechanical science, and more particularly 
for promoting the acquisition of that species of knowledge which constitutes 
the profession of a civil engineer, being the act of directing the great source 
of power in nature for the use and convenience of man.”’ 


There was no doubt that civil engineers derived real and material benefit from 
their membership of the institution, including a right (closely comparable to 
that possessed by members of the Institute of Fuel in the present case) to place 
certain initials after their names, for which specific provision was made in a 
supplemental charter of the institution. It was the presence of these advantages 
for the members that led Rowuatt, J., to hold that the institution was not 
established for charitable purposes only. In the view of all the members of the 
Court of Appeal, however, the enjoyment of thege advantages was an incident 
and the consequence of the institution’s activity. Their attamment was not an 
object or purpose of the institution. Its purpose remained the single purpose 
already quoted. Thus LAwreEncgE, L.J., said ([1932] 1 K.B. at p. 171): 


* Bearing in mind that the original charter of 1828 clearly states the only 
purpose for which the institution was established, and that this purpose has 
never been added to or varied by any of the supplemental charters, and 
further bearing in mind that the House of Lords has decided that this purpose 
is for the general advancement of the science of civil engineering, it follows 
in my judgment that the institution is established for a charitable purpose 

~ only, notwithstanding that it is of advantage to a civil engineer in his 
profession to be a member of the institution, this result not being a purpose 
for which the institution was established but being incidental to and con- 
sequent upon the way in which the institution carries out the charitable 
purpose for which alone it was established.” 


So in the case of the Royal College of Surgeons the sole object, according to 
its charters (and again it only appeared as a recital) was“... the due promotion 
and encouragement of the study and practice of the . . . art and science ”’ of 
surgery. The real question had been whether the use of the words “‘ and practice ”’ 
imported into the statement of the objects or purposes of the college that of the 
promotion of the professional advantage of surgeons. The majority of the 
House thought not, but were of opinion that the significance of the phrase. 
“ study and practice ” lay in a reference to 


«|. the acquisition of knowledge and skill in surgery both by abstract 
study and by the exercise of the-art in the dissecting room and the anatomy 


theatre...” 


(per Lorp NormanD, [1952] 1 All E.R. at p. 987). So the House of Lords 
decided, as the Court of Appeal had decided in Institution of Civil Engineers v. 
Inland Revenue Comrs. (1), that the professional advantage of the members of 
the society was, in substance, not an object or purpose, but a consequence. 
Lorp Morton or HenryTon said ([1952] 1 All E.R. at p. 997): 


“J think that the promotion of the interests of practising surgeons is 
‘ an incidental, though an important and, perhaps, a necessary, consequence 
of the work of the college in carrying out its main object, the promotion 
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and encouragement of the study and practice of the art and science of 
surgery.” 


No doubt, because the professional advancement of surgeons was a consequence 
and a necessary, and also (I have no doubt) a welcome and desired, consequence 
of the pursuit of the stated object or purpose, so the college in pursuing the latter 
was in a sense pursuing also the consequential advantages. The question, 
however, is (in the present case), for what objects or purposes was the body 
corporate “instituted ”’ ? And if, on a fair construction of its charter, it appears 
that it was instituted with the object or purpose—that is, the distinct or direct 
object or purpose—of pursuing or achieving an end not within the scope of 
s. 1 of the Act of 1843, then, though that object or purpose be not the main 
object and be relatively of a subsidiary character, in my judgment the privileges 
of the Act cannot be had. 

I return, then, to the appellant institute’s charter and to para. 7 thereof in 
particular. It is, at least, clear on the face of it that the statement of objects 
or purposes in the present case is very widely different indeed from the corres- 
ponding statements in the Civil Engineers case (1) and the Royal College of 
Surgeons case (2). As I have said earlier in this judgment, each of the sub-paras. 
(a) to (g) inclusive of para. 7 states, prima facie as a matter of construction, a 
distinct object or purpose. Moreover, the sub-paragraphs, after the first, do 
not relate to wide general matters so as, on that account, to lend themselves 
to interpretation as ancillary to the first or main object (see, for example, 
Stephens v. Mysore Reefs (Kangundy) Mining Co., Ltd. (7)). On the contrary, 
each of the sub-paras. (b) to (g) inclusive relates to a distinct and precise subject- 
matter. What, then, does the paragraph mean ? Counsel for the respondents 
submitted that the first sub-para., (a), was itself composed of two distinct parts, 
comprehending two distinct objects, namely, (i) the study, both on academic 
and empirical lines, of ‘‘ fuel technology ”’, that is, of the better and more efficient 
use of fuels; an object which he conceded to be “scientific”; and (ii) the 
persuasion of users of fuel of all kinds to put into practice the result of the studies 
made by the institute and its members, an object which, he contended, was 
altogether more mundane and commercial in character and not properly 
““ scientific *’ within the meaning of the statute. 

The language of sub-para. (a) is, undoubtedly, elaborate and, at least, lends 
itself to the view that there are two distinct “ ends ” or objects. Having regard 
to the decisive significance which I attach to sub-para. (d), it is unnecessary for 
me to express a conclusion on counsel’s submission on sub-para. (a). I am 
prepared to assume (without deciding) that the sub-paragraph does not, of 
itself, do more than indicate that the study of fuel technology is to be pursued 
not only as an academic matter, an “‘ end in itself *, but also with a view to the 
public benefit. [I am prepared also to assume that sub-paras. (b) and (ce) are 
(like sub-paras. (e), (f) and (g)) fairly consistent with exclusively ‘“‘ scientific ” 
activities. To my mind, the real question is, as I have earlier stated, of the 
meaning to be given to sub-para. (d). It was on this sub-paragraph, particularly 
when read with other parts of the charter and the bye-laws made thereunder, 
that the argument of counsel for the respondents was mainly concentrated. 
According to that argument, sub-para. (d) contemplated and stated as a distinct 
object or purpose the creation of a body of persons with a recognised status as 
skilled advisers in the science or art of the efficient utilisation of fuel and with 
high professional standards—in other words, the object of enhancing the standing 
of, and otherwise benefiting, fuel technologists, members of the institute. 

1 have come to the conclusion that this submission is justified. The words 
of tie sub-paragraph are far from clear, particularly the concluding language 

by requiring standards of knowledge and experience which can be approved ”’. 
The question may be asked: “approved by whom and for what purpose ? ” 
Does this language intend no more than that the members of the institute should 
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be of a quality best calculated to promote the advancement of what I have 
assumed to be the exclusively “ scientific ” objectives comprehended in sub- 
para. (a) ? I have been unable to give so restricted a meaning to sub-para. (d). 
In my judgment, the second part of sub-para. (a) (which, I have assumed, does 
not of itself point to a distinct non-scientific object in that sub-paragraph) 
nevertheless throws a significant light on sub-para. (d) and supports the view 
that, by that sub-paragraph, is intended the enhancement of the standard and 
prestige of fuel technologists as professional men. The tribunal relied also on 
paras. 15, 16 and 19 of the charter as lending, in their context, further support 
to this view. In my judgment, para. 19 is, of these, the most significant, giving 
power, as it does, to the institute members to make 


“ bye-laws . . . for the regulation, government and advantage of the 
mstitute, its members and property and for the furtherance of the objects 
and purposes of the institute...” 


It is not, in my view, legitimate to dismiss the ordinary significance of this 
language by saying that the paragraph is merely verbose. It is, of course, 
true that bye-laws made by the members (and requiring the approval of the 
Privy Council) could not enlarge the objects of the institute. The question, 
however, is of the meaning and intention of para. 7 (d); and para. 19 throws, 
to my mind, significant light on that question. The bye-laws bound up with the 
charter are those made as contemplated by para. 20 of the charter and may, 
therefore, be reasonably expected to reflect its intention. Bye-law No. 50 
owes its existence and authority, in my view, to the provisions, which I have 
quoted, in para. 19 of the charter, and it is plainly directed to the standing and 
prestige of members of the institute—not so as thereby to improve their con- 
tribution to scientific inquiry, but as professional men. To quote but one 
example, para. 50 (e) of the bye-laws reads: 


“He shall not in any circumstances improperly solicit advisory or 
consultative work, either directly or by an agent, nor shall he pay, by 
commission or otherwise, any person who may introduce clients to him.” 
There is one other matter to which counsel for the respondents referred, and 
which I think to be of some significance and to point in the same direction. 
“ Fuel technology ” as a defined branch of science is of modern origin. I do not, 
of course, at all say that it is the less important and valuable on that account. 
It would, however, be at least natural in such a case to have special regard to 
the position of the practitioners in the art, to the new profession of fuel 
technologists. In the document* annexed to the Case and marked “‘B”’ it is 
stated that the Institute of Fuel “resulted from a merger of the Institution 
of Fuel Technology and the Institution of Fuel Economy Engineers.” The 
presence of the second party to the merger may well account for the emphasis 
which, I think, is to be found in the charter on the position of members of the 
chartered institute. 

I have found the case a difficult one—as those who were concerned with them 
found the other cases to which I have referred. My difficulties have been increased 
by the fact that Jenkins, L.J., whose judgment I have had the advantage of 
reading in advance, has reached the contrary conclusion to my own. However, 
for the reasons which I have attempted to state, I think that the appellant 
institute have failed to make good their claim for exemption, and I would 
dismiss the appeal. 


JENKINS, L.J.: This is an appeal by way of Case Stated from a decision 
of the Lands Tribunal (Mr. Erskine Srmes, -Q.C.), affirming a decision of the 
local valuation court to the effect that the appellant Institute of Fuel is not 
entitled in respect of its premises 18, Devonshire Street, London, W.1, to the 











* This document, which is entitled “The Institute of Fuel’’, contains detailed informa- 
tion about the objects, membership, journals and activities of the institute. 
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exemption from rates accorded by s. 1 of the Scientific Societies Act, 1843, to A 


‘any society instituted for purposes Of science, literature, or the fine arts 
exclusively ” and fulfilling certain other conditions prescribed by the section, 
the purposes relevant in the present case being those of science. 

As appears from the summary contained in the Case of the facts proved or 
admitted before the Lands Tribunal, the institute fulfils all the conditions of 
exemption required by the Act of 1843 apart from the primary condition as to 
its purposes, and further fulfils the last-mentioned condition to the extent that 
it is instituted for purposes of science within the meaning of the Act. The 
sole question in issue in the present appeal is, therefore, whether the institute, 
being a society instituted for purposes of science, is instituted for such purposes 
“exclusively ” within the meaning of the Act. 

Claims by various bodies or societies to exemption from rates under this Act, 
or from duty under the Customs and Inland Revenue Act, 1885, s. 11, by virtue 
of the exemption accorded by para. (3) of that section to 


“Property which, or the income or profits whereof, shall be legally 
appropriated and applied . . . for the promotion of education, literature, 
science, or the fine arts ”’, 


or from income tax by virtue of the exemption accorded by s. 37 (1) (b) of the 
Income Tax Act, 1918, to a ‘“‘ body of persons . . . established for charitable 
purposes only ” have been considered in many reported cases. 

It will be seen that the word “ exclusively ” in the exemption given by s. 1 
of the Act of 1843, while matched by the synonym “ only ” in the exemption 
given by s. 37 (1) (b) of the Income Tax Act, 1918, has no counterpart in the 
exemption given by para. (3) of s. 11 of the Act of 1885. This suggests that a 
given institution might, as regards its purposes, qualify for exemption under 
the Act of 1885 while failing to do so under the Act of 1843, and a comparison 
of R. v. Institution of Civil Engineers (5), where the Institution of Civil Engineers 
was held not to qualify for exemption under the Act of 1843, with Inland Revenue 
Comrs. v. Forrest (3), where the same institution was held to qualify for exemption 
under the Act of 1885, might at first sight appear to support this conclusion. 
It must now, however, be taken as settled that R. v. Institution of Civil Engineers 
(5), so far as it proceeded on the ground that the Institution of Civil Engineers 
was not instituted for purposes of science exclusively, is to be considered as 
overruled by Forrest's case (3). (See Institution of Civil Engineers v. Inland 
Revenue Comrs. (1), [1932] 1 K.B. at pp- 163, 170, 177.) It is, therefore, a 
justifiable assumption that, if the question now arcse for decisicn de novo, 
the Institution of Civil Engineers would be held to be instituted “ for purposes 
of science exclusively,” just as it was held in Institution of Civil Engineers v. 
Inland Revenue Comrs. (1) to be “established for charitable purposes only.” 
It follows that the Institution of Civil Engineers can properly be taken as 
affording an example of a society instituted for purposes of science exclusively 
within the meaning of the Act of 1843, with which comparison may be made a 
considering the claim of the appellant institute in the present case to be a scciety 
so instituted. 

In the comparatively recent case of Battersea Metropolitan Borough v. British 
It ron & Steel Research A ssocn. (4), an attempt was made in this court to state the 
principles to be applied in answering the question whether a given society is 
SS aaeeal OL Scam ee ee I will briefly recapitulate what 

| ( ne present purpose includes applied, as well as 
he or speculative science. (See per Lorp MACNAGHTEN in Inland Revenue 
7s ENR ens an at pp. 353, 354.) Nothing turns on this in 

esent , ispute that fuel technology, the advancement 
of wena is claimed by the appellant institute to be its exclusive object, is 

science “ within the meaning of the Act of 1843. (ii) The question whether a 
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particular society is “ instituted for purposes of science . . . exclusively ” within 
the meaning of s. 1 of the Act of 1843 must be determined by reference to the 
purposes of the society as defined by its constitution, rather than the purposes 
it may actually have pursued in practice. See per Lorp CampseE tt, C.J., in 
R. v. Cockburn (8), where he said (16 Q.B. at p. 490): Apa 


ee 


staat. but are the purposes so described and explained exclusively 
scientific ? We are bound to look to all the purposes for which the society 
is professedly founded, and to which, without a breach of trust, its funds 
may be applied.” 


(ili) As observed by Lorp Watson in Inland Revenue Comrs. v. Forrest (3) 
(15 App. Cas. at p. 348): 


ae 


- it is not sufficient compliance with the plain language of the Act 
that a society be established chiefly for the purpose of promoting science 
literature, or the fine arts. One or other of these must be its Gralenega 
object; so that an institution which also contemplated some other, though 
altogether subsidiary object, could not claim the benefit of the exemption.” 


(iv) A distinction is, however, to be drawn between the purposes of a society 
and the means adopted to attain those purposes. Thus a society having for its 
purpose the promotion of science is not disqualified from exemption merely 
because its authorised activities include, as means of attaining that end, activities 
which, considered as ends in themselves, would be ends other than the promotion 
of science. 

A point of particular importance in the present case is the bearing of the third 
and fourth of these principles on the question whether provisions in the con- 
stitution or rulesofa given society designed to confine membership to personsattain- 
ing suitable degrees of proficiency or distinction in the science which it is formed 
to promote, to impose proper standards of professional conduct on its members, 
or to authorise the use by its members of descriptions denoting their membership 
or particular category of membership, calculated as such provisions are to 
enhance the prestige of the society and to cause membership of it to redound 
to the personal credit and advantage of its members, will have the effect of 
defeating a claim by the society to be “instituted for purposes of science .. . 
exclusively ” within the meaning of the Act of 1843, as distinct from being 
instituted partly for the promotion of science and partly for the personal 
advantage of its members. 

This question was discussed at length by this court in Institution of Civil 
Eingineers v. Inland Revenue Comrs. (1) in relation to the claim of that institution 
to exemption from income tax under s. 37 (1) (b) of the Act of 1918 as a society 
established for charitable purposes only. Lorp Hanworta, M.R., said this 
([1932] 1 K.B. at-p. 162): 

“IT confess that I have a difficulty in attaching the same weight as was 
given to it by the commissioners and the learned judge to the fact that 
members of the institution can attach letters as suffixes to their names. The 
requirement of the institution whereby its members have to possess an 
adequate qualification does not appear to me to connote an advantage, 
amounting to a collateral purpose in the sense above. That its members 
should bring a certain knowledge and capacity for learning to the institution 
seems only to confirm its purpose of the general advancement of mechanical 


science and knowledge.” 


LAWRENCE, L.J., said this (ibid., at p. 170): 

“The main contention on behalf of the Crown in the present case is that 
one of the purposes for which the society was established was to benefit 
civil engineers in their profession, and that therefore the institution was 
not established for charitable purposes only. The answer to this contention 
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to be found in the following passages of Lorp MACNAGHTEN’S 
judgment in Forrest’s case (3) (15 App. Cas. at p. 354): ‘It cannot I think 
be doubted that the institution has raised the standard of the profession, 
and that to a civil engineer it is of advantage and probably of pecuniary 
advantage to be a member. But is that result the purpose of the society, 
or is it an incidental, though an important and perhaps a necessary con- 
sequence of the way in which the institution does its work in the pursuit 
of science?’ and the answer to the question is summed up by Lorp 
MAcNAGHTEN as follows (ibid., at p. 356): ‘The action of the society may 
incidentally benefit the profession to which its members belong—I have 
no doubt that is so—but I agree with the Master of the Rolls in thinking 
that ‘that which this society does is something higher and larger than the 
mere education of students and others for the profession of civil engineer.’ 
‘““In view of the contention that the institution is not established for the 
promotion of science only, because under the supplementary charter of 
1922 a civil engineer is entitled to advertise the fact that he is a member of 
the institution by placing the initials M.I.C.E. after his name or otherwise, 
the following passage in the judgment of Fry, L.J., in Forrest’s case (3) 
(20 Q.B.D. at p. 631) is peculiarly apposite: ‘It has been pressed upon 
us that the membership in this society is of pecuniary value to engineers, 
and I have no doubt that that is the case: but the observation does not 
appear to me to go far. It is obvious that membership in many bodies 
formed for the cultivation of science is of pecuniary value to certain classes 
of persons. A fellowship in the Royal Society is undoubtedly of pecuniary 
value to medical men, to engineers, chemists, and others; nevertheless it 
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is plain that the object of that society is the promotion of science ’. 


At the conclusion of his judgment LAwRENcE, L.J., said this ([1932] 1 K.B. at 
p. 171): 

“... it follows in my judgment that the institution is established for a 
charitable purpose only, notwithstanding that it is of advantage to a civil 
engineer in his profession to be a member of the institution, this result not 
being a purpose for which the institution was established but being incidental 
to and consequent upon the way in which the institution carries out the 
charitable purpose for which alone it was established.” 


is, I think, 


Romer, L.J., after referring to R. v. Institution of Civil Engineers (5), said this 
(ibid., at p. 172): 


“For the moment I am merely concerned with the meaning that was 
given to the word ‘ exclusively ’, a word, of course, that is synonymous with 
_ ‘solely’ or ‘only’. It is clear that some such meaning must be attributed 
to these words. Where a society is instituted for a charitable purpose, it 
is obvious that the membership of the society may confer upon its holder 
personal advantages of considerable value to him in his profession or in his 
social standing. He may, for instance, have an exclusive right to affix 
to his name a certain designation, and will be well known to the public 
as a person belonging to the society. He may have to observe disciplinary 
rules laid down with a view to ensuring that he does not bring discredit 
upon other members of the society. But in such cases, although the securing 
of such advantages to the members may in a sense be regarded as one of the 
objects of the society, such object is merely concomitant or incidental to tha 
real object of the society; and if that real object be charitable, the societ a 
established for charitable purposes only.” : 


Romar, L.J. quoted (ibid., at 1 i 
‘a a p-. 174) this passage from the speech of Lo 
MACNAGHTEN in Savoy Overseers v. Art Union of London (6) ([1896] A.C. at p. 313). 


“e 


- .. it has been held in several cases that where a contributor derives 
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personal advantage from being a member of a society, the society, though 
formed for one of the purposes favoured by the Act, cannot be considered 
as formed for that purpose ‘ exclusively ’. This mode of construction may 
be admissible when the society is not incorporated, and its purpose, con- 
sequently, is not defined by charter or statute. When, however, that is the 


case, it seems to confuse the purpose of the society with the object of 
individual members in joining it.” 


And Romer, L.J., continued ({1932] 1 K.B. at p. 174): 


“ This passage in Lorp MAcnaGuTEn’s speech not only throws light upon 
the meaning of the word ‘ exclusively ’. It seems to indicate that he would 
have been of opinion that the Institution of Civil Engineers was established 
exclusively for the purposes mentioned in its charter. But this is not a matter 
of inference to be drawn from Lorp MacnaGuren’s speech in the Art Union 
case (6). It was, in my opinion, actually so decided by the House of Lords 
in Forrest's case (3), to which I have already referred for another purpose.” 


Romer, L.J., after referring to R. v. Institution of Civil Engineers (5) said 
this (ibid., at p. 175): 


“It had been argued for the appellants in that case that when the charter 
and the bye-laws of the institution were looked at, it appeared that the main, 
the primary, object of the institution was to promote the interests of the 
profession of engineers, and not to increase scientific knowledge. For the 
purpose of dealing with this argument, Lorp Watson considered in detail 
the charter and the by-laws, and, having done so, said this (15 App. Cas. 
at p. 350): ‘The mere fact that membership is confined to those who are 
actively engaged, and have attained some degree of eminence, in the 
profession, does not militate against the object of the institution being the 
advancement of engineering science; because they are really the only persons 
possessing the knowledge and practical experience requisite for the efficient 
promotion of that object ’; and a little later (ibid., at p. 351): ‘I do not 
doubt that membership is accompanied with a certain amount of prestige 
which may prove to be of service to the member in his professional career ; 
but I believe that the same result would attend membership of any society 
which effectively promoted a branch of science intimately connected with the 
profession or business in which the member was engaged.’ In conclusion 
he said (ibid., at p. 352): ‘I have accordingly come to the conclusion that 
the income of the institution is, in fact, applied, not for the professional 
ends of individuals, but for “ the promotion of science ”’ in the proper sense 
of the words...’.” 


Then Romer, L.J., after quoting the passage from Lorp MacNaGHTEn’s speech 
in Forrest’s case (3) (15 App. Cas. at p. 354) to which Lawrence, L.J., ha 
already referred, said this ({[1932] 1 K.B. at p. 176): 


“ But if the advantage to the members is not the purpose of the society, 
but merely an incidental consequence of the way in which it promotes 
science, then it seems to me that the society was established for ‘the 
promotion of science’ only, unless I have misunderstood the meaning of 
the word ‘ only ’ as used in s. 37 of the Income Tax Act.” 


In Royal College of Surgeons of England v. National Provincial Bank, Ltd. (2) 
the House of Lords adopted and applied the reasoning in Forrest's case (3) and 
Institution of Civil Engineers v. Inland Revenue Comrs. (1) in holding by a 
majority that the Royal College of Surgeons was a charitable institution, because 
its main purpose was the charitable one of promoting and encouraging the study 
and practice of the art and science of surgery, and the advantages derived by 
practising surgeons from its activities were merely incidental to that main purpose. 
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It remains to apply the law as above stated to the objects of the appellant 
institute. This institute was incorporated by royal charter in 1946. Its avowed 
objects are set out in para. 7 of the charter. [His Lorpsurp read the paragraph 
and continued:] The language of these provisions is somewhat diffuse and 
obscure, but, given that fuel technology is a form of applied science (which is 
not in dispute), I cannot find in them any object that is not directed either to 
the advancement of this science or to purposes purely ancillary to such advance- 
ment, or, in other words, purposes which, though expressed as substantive 
objects, are in truth no more than means whereby the advancement of the science 
in question is to be brought about. Paragraph 7 (a) is, as I read it, directed to 
the advancement of fuel technology and nothing else. Counsel for the respon- 
dents contended that it comprised two objects, the first being the advancement 
of fuel technology and as such purely scientific, and the second being to persuade 
users of fuel to put into practice the methods evolved or perfected in pursuance 
of the first, which is a social or economic object as distinct from a scientific 
one. I cannot agree. The sub-paragraph, as a matter of construction, prescribes 
one object only, namely, the advancement of fuel technology, and goes on to 
say, in effect, that this object is to be pursued not merely as an end in itself 
(that is, for the purpose of increasing the sum of academic or laboratory know- 
ledge pertaining to this science), but also in order that the fuel-using public 
may benefit from the new and improved methods of fuel utilisation which the 
advancement of the science by the institute may be expected to produce. In 
other words, the institute is not only to increase this department of scientific 
knowledge, but also to make known to the world and available for public use 
the knowledge thus gained. The rest of sub-para. (a), which relates to industrial 
and scientific research, investigation, and experimental work in the economical 
treatment and application of fuel, is, I think, clearly no more than ancillary to 
the advancement of fuel technology. 

Paragraph 7 (b) provides for activities (in particular the holding of meetings 
and the publication of a technical journal) in which any scientific society would 
normally engage within the field of the particular science which it was formed 
to promote, and the clause introduced by the words “and generally ” makes it 
plain that these activities are to be pursued purely as means to the end of 
advancing fuel technology and as ancillary to that end. There was some dis- 
cussion as to the meaning of the phrase “as its status requires ’’. Does this 
mean the status (that is, importance) of the science of fuel technology, or does 
it mean the status (that is, standing) of the institute as ‘‘ the Institute of Fuel 
incorporated by royal charter”? ? I think it must mean the latter, but either 
way I do not think it affects the purely ancillary character of para. 7 (b). 

Passing over para. 7 (c) as clearly no more than ancillary, I come to para. 7 (d), 
which is one of the provisions held by the Lands Tribunal to defeat the appellant 
institute’s claim to exemption. It is true that this provision is in terms included 
amongst the substantive objects, but its purpose is plain, and is simply to 
ensure that membership of the institute shall be confined to persons who have 
attained a suitable degree of proficiency in the field of fuel technology. This is 
one of the matters classed as merely ancillary in the authorities to which I have 
referred, and I do not think its ancillary character is altered by the inappropriate 
placing of para. 7 (a) amongst the substantive objects of the institute. It does 
not make sense as a substantive object, which it clearly is not. I think that the 
various objects set out in the remaining sub-paras. (e) to (h) of para. 7 are 
likewise all of a purely ancillary character, and no point was raised on any of them 
by counsel for the respondents. Accordingly, so far as its avowed objects are 
concerned, that Is to say, its objects as set out eo nomine in para. 7 of the charter 
I am of opinion that the institute is entitled to succeed. : 

Reference was also made to para. 6 of the charter, which, by way of exception 
from the prohibition of the receipt of any profit by members, provided that 
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nothing therein contained should prevent the giving of privileges to members 
of the institute ; to para. 15, which authorised the use by the several classes of 
members of dist inguishing initials after their names; to para. 16, which provided 
that (inter alia) the qualifications, privileges and obligations, including liability 
to expulsion or suspension of members, should be such as the bye-laws for the 
time being of the institute should direct; and to para. 19, which provided for 
the making of bye-laws “‘ for the regulation, government and advantage of the 
institute, its members and property ”’ with a proviso that no bye-law or altera- 
tion, revocation or amendment of any bye-law should have effect until allowed 
by the Privy Council. 

Paragraph 15 can be shortly disposed of by saying that this matter of the use 
of initials is again one of the very matters classed as merely ancillary in the 
authorities referred to above. I attach no importance to the general references 
to the privileges of members in paras. 6 and 16 and to the advantage of members 
in para. 19. As appears from paras. 16 and 19, such privileges were to be defined 
by bye-laws, and, as appears from para. 19, such bye-laws require the sanction 
of the Privy Council in order to be effective, and while they are to be “ for the 
regulation, government and advantage of the institute, its members and 
property ”, they must not be repugnant to the charter. I cannot regard these 
provisions in regard to privileges as adding to the objects of the institute a 
distinct or collateral object in the shape of conferring privileges on members, 
and I think they should be construed as referring to privileges of an incidental 
description. As to the phrase “ for the regulation, government and advantage 
of the institute, its members and property ”’, I do not think it can fairly be 
construed as authorising bye-laws for the advantage of the members as distinct 
from the institute of which they are members. Moreover, inasmuch as the 
privileges and advantage of members referred to in these paragraphs depend 
on the bye-laws, and bye-laws can only be made or altered with the sanction of 
the Privy Council, I think that the argument based on paras. 6, 16 and 19 must 
be judged by reference to the existing bye-laws and not by reference to the 
possible effect of future bye-laws. Accordingly, I cannot agree with the Lands 
Tribunal that there is anything in any of these paragraphs of the charter to 
defeat the appellant institute’s claim. 

I turn now to the bye-laws, with which I can deal quite briefly. Numbers 
47 and 48 headed “ Privileges of Members ” show the modest character of the 
privileges enjoyed by the members under the bye-laws now in force. They are 
(No. 47) to have notice of and attend and speak, but, unless a corporate member, 
not to vote, at all general and special general meetings, and (No. 48) to receive 
a copy of the current issue of the journal of the institute. Importance was 
attached by the Lands Tribunal to No. 50 headed “ Professional Conduct of 
Corporate Members when engaged in an advisory or consultative capacity ”’, 
and the tribunal held that this bye-law, in conjunction with paras. 7 (d), 15, 16 
and 19 of the charter, defeated the claim to exemption. I have already expressed. 
my dissent from the tribunal’s views as to the effect of these paragraphs of the 
charter. I also dissent from the tribunal’s view as to the effect of bye-law 50. 
I cannot see that this bye-law does anything more than require members to 
whom it applies to observe disciplinary rules laid down with a view to ensuring 
that they do not bring discredit on other members of the institute. While such 
rules are to the advantage of members of the association, the securing of such 
advantage, though in a sense one of the society’s objects, is to be regarded as 
merely ancillary to the real object of the society. (See per Rommr, Tid s5e10 
Institution of Civil Engineers v. Inland Revenue Comrs. (1), [1932] 1 K.B. at 
p. 173.) 

We were referred to a number of other provisions in the bye-laws. I do not 
propose to go over them in detail, but will content myself with saying ie I 
can see nothing in any of those provisions which is in any way inconsistent 
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with the conclusion that the appellant institute is instituted for purposes of A 


science exclusively within the meaning of the Act of 1843, construed in the light 
of the authorities to which I have referred, or which provides any material 
ground for distinguishing the case of this institute, so far as the scientific nature 
of its purposes is concerned, from that of the Institution of Civil Engineers. 


Accordingly, I would allow this appeal. 


BIRKETT, L.J.: On July 8, 1953, a local valuation court for North- 
West London determined that the premises occupied by the Institute of Fuel 
at 18, Devonshire Street, London, should be inserted in the valuation list for the 
Metropolitan Borough of St. Marylebone with a gross value of £365 and a rateable 
value of £301. Previously, the premises of the institute had not been assessed 
to rates at all. The institute appealed against this determination to the Lands 
Tribunal on the ground that the premises in question belonged to the institute, 
which is a society instituted for the purposes of science exclusively, within the 
meaning of the Scientific Societies Act, 1843, and had been duly certified under 
s. 2 of that Act to be entitled to the benefits of the Act, and until July 8, 1953, 
had enjoyed them. The Lands Tribunal affirmed the determination of the local 
valuation court. 

The only question in the present appeal from the decision of the Lands Tribunal 
is whether the Institute of Fuel is instituted exclusively for the purposes of science 
within the meaning of the Act of 1843. That question is to be answered in the 
present appeal by finding out what are the purposes of the institute as defined 
in its royal charter and its bye-laws made under the provisions of the charter. 
The decision of the Court of Appeal in Battersea Metropolitan Borough v. British 
Iron & Steel Research Assocn. (4) makes it quite clear that in general, to use the 
words of Jenks, J. ([1949] 1 K.B. at p. 452), “‘a claim to exemption must 
stand or fall by reference simply to the society’s authorised purposes...” 

The objects and purposes for which the institute was founded are set out in 
para. 7 of the royal charter. It has never been contended that the institute 
was not founded for the purposes of science at all; the contention of the respon- 
dents has been, and is, that it was not instituted for the purposes of science 
exclusively. To this end, counsel for the respondents examined the provisions 
of the charter in some detail. He submitted that para. 7 (a) of the charter 
disclosed two purposes, the one admittedly a purpose of science in the words 
: To ane ae and develop the general advancement of the various 

ranches of fuel technology as an end in itself ”’, 
haere aperntiee BY and the other not a purpose of 


‘“ and as a means of furthering the more scientific and economic utilisation 
of fuel of all kinds for industrial, commercial, public, agricultural, domestic 
transport and/or other purposes, and to promote, assist, finance and support 
such industrial and scientific research, investigation, and experimental 
work in the economical treatment, and application of fuel as the institute 
may consider likely to conduce to those ends, and to the benefit of the 

community at large.” 


It is not easy to say with precision what those last 

designed to cover. It was submitted on behalf of the Dit eet ener inte 
para. 7 (a) disclosed one object only, and that object was exclusively scientific 
to advance the science of fuel technology and to make the Baris GE sci tific 
research more widely available. For the respondents it was said that an mere : 
tion of the charter revealed three purposes at least for which the neuen : 
insti vated : (a) To encourage and stimulate study and research in orde ‘th t fuel 
of al! kinds should be the better adapted for public use (b) To ss Tue 
of fuel of all kinds to make better use of the fuel they employed in ee ee teat 
and commercial undertakings by following the advice of the Tastienie’ Taal 
given as a result of the scientific investigation. (c) To create a hades of penaate 
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with high professional standards and recognised status to act as skilled advisers 
in the science of using fuel of all kinds to its maximum efficiency. 

In my opinion, the second part of para. 7 (a) of the charter discloses a purpose 
that cannot be said to be a purpose of science exclusively. The purpose of science 
set out in the earlier part of the paragraph is to be applied to the means of 
causing fuel of all kinds to be used more widely in every kind of commercial 
undertaking and to be used more scientifically and economically. The industrial 
and scientific research, investigation and experimental work which the institute 
is to finance and assist is to be such as the institute may consider likely to 
conduce to the purpose thus expressed. No doubt this is a most laudable 
purpose, and the fuel-consuming public will have the benefit of it. The question 
in this appeal, however, is not whether the purposes of the institute are laudable, 
but whether they are exclusively scientific. Parliament has recently emphasised 
the great importance of technology in the life of the nation, and has granted very 
large sums of money for the scientific study of the practical and industrial arts. 
It is necessary, however, to observe that this appeal is not concerned with 
the great importance of technology (which nobody doubts), nor with the support 
which ought to be given to its advancement, but with the rather mundane 
question whether the Institute of Fuel qualifies to be relieved of the payment 
of rates on its premises because its purposes are exclusively scientific. 

I am of the opinion that the second part of para. 7 (a) of the charter discloses 
a purpose more properly described as a commercial purpose or a social purpose 
rather than a scientific purpose. It is quite true that by para. 5 of the charter 
it is provided that 


“ The institute shall not carry on any trade or business or engage in any 
transaction with a view to the pecuniary gain or profit of the members 
thereof.” 


It is, however, quite plain from bye-law 50 that it is contemplated that members 
of the institute will be engaged by clients in an advisory or consultative capacity, 
and the more extensive use of fuel of all kinds by the public cannot fail to be of 
advantage to the members by increasing their opportunities of serving clients 
in such capacities. By para. 19 of the charter the members of the institute at a 
special general meeting shall have power to make bye-laws 


“. .. as to them shall seem requisite and convenient for the regulation, 


government and advantage of the institute, its members and property, and 
for the furtherance of the objects and purposes of the institute...” 


This paragraph, too, would seem to contemplate the advantage of the members 
as a distinct consideration which the members of the institute in special general 
meeting assembled were empowered and entitled to consider. ats 
In these circumstances, it seems difficult to say that the objects of the institute 
were for purposes of science exclusively. ‘The members were fuel technologists, 
and naturally interested in the use of fuel of all kinds by the public generally, 
and while, no doubt, the scientific research was essential to the production of the 
more economical and efficient commodity with which the institute was concerned, 
the wide use of the commodity by the public was a distinct object of the members. 
In document 17*, a pamphlet which explains the purposes of the institute, 
it is stated that the funds for acquiring the premises of the institute were raised 
“from individual and collective members and from supporting interests 
amongst the firms and other organisations with which members are 
associated...” 
This, it seems to me, lends some colour to the view which I have stated that the 
second part of para. 7 (a) is in some. degree, at least, a commercial purpose as 
distinct from a scientific one. ‘The Lands Tribunal made no decision on the 


* The document annexed to the Case and marked “‘ B”’, entitled ‘‘ The Institute 
of Fuel”’, 
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construction of para. 7 (a) of the charter which was contended for by bas 
respondents, but, in my opinion, the paragraph does disclose a purpose tha 
cannot be described as exclusively scientific. 

I think, however, that there is another ground on which the respondents 
succeed. Paragraph 7 (d) of the charter sets out a further distinct object of the 
institute in these words: 


“To uphold the status of members of the institute by holding or pre- 
scribing examinations for candidates for election and by requiring standards 
- of knowledge and experience which can be approved.” 


Paragraph 15 of the charter provides for the use of certain initials which certain 
classes of members may use and certain descriptions which they may apply to 
themselves. Paragraph 16 provides for the qualifications of members and for the 
obligations of members, including the liability to expulsion or suspension to be 
determined by the bye-laws which can be made by virtue of para. 19 of the 
charter. The only bye-law relied on by the respondents was bye-law 50, which 
is headed: ‘‘ Professional conduct of corporate members when engaged in an 
advisory or consultative capacity,” and deals with the professional conduct of 
members and has no concern with the scientific attainments of the member at 
all. Reading paras. 7 (d), 15, 16 and 19, and bye-law 50 together, it seems 
plain that a distinct and avowed object of the institute was to establish and 
uphold the professional status of fuel technologists who should have become 
members of the institute, and cannot be classed as a purpose of science in any 
way whatever. 

I regard it as a matter of importance that para. 7 (d) does set out separately 
and distinctly this particular object of the institute. It is perfectly reasonable 
to suppose that the founders of the institute were well aware of the great 
advantages which the institute could confer on the members in their professional 
capacity, and were anxious to see those advantages made real. If the purpose 
of the founders was merely to secure that nobody should be a member of the 
institute unless he had reached a certain standard in the science of fuel technology, 
it would have been a simple thing to have said so. The founders, however, 
went out of their way to set out quite clearly this particular provision as a 
separate object, and I find it impossible to say that it was a purpose of science. 
The same point, I think, was in the mind of Lorp MAcnaGureEn in his speech 
in Inland Revenue Comrs. v. Forrest (3). That was a case under s. 11 of the 
Customs and Inland Revenue Act, 1885, and the exemption from duty in s. 11 (3) 
was in favour of “‘ property which . . . shall be legally appropriated and applied 
for . .. the promotion of . . . science’. Lorp Watson said (15 App. Cas. at 
p. 348): 

“In order to bring a society within s. 1 of the Act of 1843, two statutory 
requisites must concur. The society must be one instituted exclusively 
for purposes of science, literature, or the fine arts; and it must also be 
supported, in whole or in part, by annual voluntary contributions. I do 
not think the legislature intended that fixed yearly payments which indi- 
viduals agree to make in consideration of their being admitted to a society 
and allowed to share in its management (there being a legal obligation to 
make such payments as long as their membership continues), should be 
regarded as voluntary contributions within the meaning of the Act. But 
the contrary was decided, after some hesitation, and to that cir 
the difficulties subsequently encountered in construing the exemption 
With the Pain Tangeags ok a gaat Then not suficiont complianes 
* ; at a society be established chiefly 
for the purpose of promoting science, literature, or the fine arts. 
other of these must be its exclusive object; so that an institution which 


also contemplated some other, though altogether subsidi : 
not claim the benefit of the exemption.” - idiary object, could 


cumstance 
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A Lorp MacnaGuteENn said (ibid., at p. 354): 





es 


“ Probably the founders of the society were not insensible of the 
advantages which such an institution was likely to confer upon its members 
in their professional capacity. That would have been a formidable objection 
if the language of the Act of 1885 had been the same as that of the Act of 
1843. But under the Act of 1885, in the case of a scientific institution, 
the only question is whether the property sought to be charged is legally 
appropriated and applied for the promotion of science. If it is, it seems to 
me that the exemption must hold good, although the institution to which the 
property belongs may serve another purpose as well.” 


In Institution of Civil Engineers v. Inland Revenue Comrs. (1) Romer, L.J., 
said ([1932] 1 K.B. at p. 175): 


“ LorpD MAcnaGHTEN, indeed, intimated that if the language of the Act 
of 1885 had been the same as that of the Act of 1843, the fact that the 
founders of the society were not insensible of the advantages which such 
an institution was likely to confer upon its members in their professional 
capacity would have been a formidable objection. But he did not have to 
consider, and did not consider in fact, the question whether such an objec- 
tion would have been successful. In my opinion, however, it necessarily 
follows, from what he and Lorp Watson did decide, that the word 
“exclusively ’ or ‘ solely ’ would have made no difference. It had been argued 
for the appellants in that case that when the charter and the by-laws of the 
institution were looked at, it appeared that the main, the primary, object 
of the institution was to promote the interests of the profession of engineers, 
and not to increase scientific knowledge. For the purpose of dealing with 
this argument, Lorp Watson considered in detail the charter and the by- 
laws, and, having done so, said this (15 App. Cas. at p. 350): ‘The mere 
fact that membership is confined to those who are actively engaged, and 
have attained some degree of eminence, in the profession, does not militate 
against the object of the institution being the advancement of engineering 
science; because they are really the only persons possessing the knowledge 
and practical experience requisite for the efficient promotion of that object ’; 
and a little later (ibid., at p. 351): ‘I do not doubt that membership is 
accompanied with a certain amount of prestige which may prove to be of 
service to the member in his professional career; but I believe that the 
same result would attend membership of any society which effectively pro- 
moted a branch of science intimately connected with the profession or 
business in which the member was engaged.’ In conclusion he said (ibid., 
at p. 352): ‘I have accordingly come to the conclusion that the income of 
the institution is, in fact, applied, not for the professional ends of individuals, 
but for “‘ the promotion of science ”’ in the proper sense of the words; and 
in that view, I entertain no doubt that such income is “‘ legally appropriated ” 
within the meaning of the Act, because the purposes to which it is applied 


999 


are the same with those prescribed by the charter of incorporation ’. 


It is not contended in this case that the primary purpose of the institute is 
to advance the interests of the members; it is not to be denied that member- 
ship of a scientific institution must necessarily add to the prestige of the members ; 
but what is said is that the founders of the institute were careful to include in 
the charter a distinct and separate object, not as something concomitant or 
incidental to the real object of the society, not as something which would be the 
means to the end of carrying into effect the main object, but as an end and object 
in itself. The “ upholding of the status ” of members of the institute was not, 
in my opinion, an incidental consequence of the way in which the institute 
promoted and fostered science, but was a clearly stated object of the institute, 
and, although it might be regarded as a subsidiary object, it was, nevertheless, 
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aim of the institute that it was instituted for the 


je hich defeats the cl 
vse ati I would dismiss the appeal and uphold the 


purposes of science exclusively. 
decision of the Lands Tribunal. 


Appeal dismissed. Leave to appeal to the House of Lords granted. 
Solicitors: Philip Conway, Thomas & Co. (for the appellant); Sharpe, Pritchard 


& Co. (for the respondents). 
[Reported by F. GUTTMAN, Esq@., Barrister-at-Law. | 


RUSHOLME AND BOLTON AND ROBERTS HADFIELD, LTD. 
v. 8S. G. READ & CO. (LONDON), LTD. 


(MANCHESTER ASSIZES (Pearce, J.), December 16, 17, 20, 1954.) 

Sale of Goods—Contract—‘‘ Subject to confirmation and payment” by confirming 
house—Confirmation by confirming house—Cancellation of original orders 
—Whether confirming house liable as principal. 

By a document, described as indent No. 14, W. Ltd., an Australian 
company, ordered goods from the plaintiffs through their Australian agents, 
subject to confirmation and payment by 8. & Co., Ltd., the defendants, 
a confirming house carrying on business in London. Subsequently the 
defendants confirmed to the plaintiffs in writing by a document described 
as Order No... . /Letter ..., which purported to be an order for the goods 
and contained the words ‘‘ Purchase by [S. & Co., Ltd.], holders of Purchase 
Tax No. ..., of goods as stock intended for exportation ’. The document 
set out the names and addresses of the plaintiffs and defendants and gave 
details of quality, quantity and price, and mentioned a time and place for 
delivery. The document contained nothing to show that it referred to any 
other transaction except the words at the bottom “‘ In confirmation of your 
agents’ indent No. 14’. There was a second contract in relation to which 
the documents were not materially different. The Australian company 
cancelled the orders. In an action by the plaintiffs against the defendants, 
who refused to accept the goods, for damages for breach of contract, 

Held: by their “confirmation” the defendants assumed the liability 
of a principal buyer as between themselves and the plaintiffs, and the - 
indent was not the real contract; accordingly, the defendants were liable 
to the plaintiffs in damages for breach of contract. 


[ As to Liability of an Agent as Principal, see 1 HatsBpury’s Laws (3rd Edn.) 
229, para. 517; and for cases on the subject, see 1 Digustr 620, 2457 et seq.] 
‘Cases referred to: 
(1) Chapman v. Smith, [1907] 2 Ch. 97; 76 L.J.Ch. 394; 96 L.T. 662; 1 Digest . 
632, 2549. 
(2) Brandt (H.O.) & Co. v. Morris (H.N.) & Co., Litd., [1917] 2 K.B. 784; 
87 L.J.K.B. 101; 117 L.T. 196; 1 Digest 631, 2542. 
(3) Gadd v. Houghton, (1876), 1 Ex.D. 357; 46 L.J.Q.B. 71; 35 L.T. 222. 
1 Digest 631, 2546. 
(4) Thomson v. Davenport, (1829), 9 B. & C. 78; 7 L.J.O.S.K.B. 134: 109 
E.R. 30; 1 Digest 576, 2179. 
(5) Miller, Gibb & Co. v. Smith & Tyrer, Ltd., [1917] 2 K.B. 141; 86 L.J.K.B 
1259; 116 L.T. 753; 1 Digest 637, 25865. ee. 
(6) Abdul Karim Basma v. Weekes, [1950] 2 All E.R. 146 
Se v. Weekes, [1950] A.C. 441; 2nd Digest Supp. 
( iggins v. Senior, (1841), 8 M. & W. 834; abs P 
1278; 1 Digest 639, 2599. nh ieloh td ae Leg 


(8) Hornby v. Lacy, (1817), 6 M. & S. 166; 105 E.R. 1205; 1 Digest 280, 123. 


; sub nom. Basma 
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(9) Gabriel (Thomas) & Sons v. Churchill & Sim, [1914] 3 K.B. 1272; 84 
L.J.K.B. 233; 111 L.T. 933; 1 Digest 280, 127. 

Action. 

The plaintiffs who were textile manufacturers sued the defendants who were 
a confirming house for damages for breach of two contracts. 

A document dated May 29, 1951, described as indent No. 14, purporting to 
be an order by Wembley Wear Proprietary, Ltd., of Sydney, Australia, for 
five thousand yards of shirting material was given to the plaintiffs through 
their Australian agents. The indent contained the following words 


“ Terms—confirmation and payment by [the defendants] ”’. 


By a document, described as Order No. ... /Letter ..., dated June 6, 1951, 
the defendants purported to order five thousand yards of shirting material 
from the plaintiffs. The order contained the same details as indent No. 14, as 
respects price, quality, and quantity, and mentioned a time and place for delivery. 
The order contained the words 


“ Purchase by [the defendants], holders of Purchase Tax No. Central... , 
of goods as stock intended for exportation ”’, 


but contained nothing to show that it was referable to any other transaction, 
except that towards the bottom of the document there appeared the words 
“In confirmation of your agents’ indent No. 14”. A footnote stated, inter 
alia 
“ This order must be delivered within the specified time. Any extension or 
alteration in delivery or price must be notified for our written confirmation ”’. 


The order of June 6, 1951, was accepted by the plaintiffs who wrote on June 7, 
1951, to the defendants 


“* We thank you for the above order for Wembley Wear, Ltd. of Sydney 
and have pleasure in confirming same.” 


The letter then set out the terms of the order. 

The documents and circumstances of the second contract, which was also 
for five thousand yards of shirting material, and the indent to which it referred, 
were not different in any material particular from those previously mentioned. 

Wembley Wear Proprietary, Ltd. cancelled the orders. The defendants 
refused to accept the goods and the plaintiffs brought this action. The amount 
of the damages was agreed. The question at issue was whether the defendants 
were liable in contract to the plaintiffs. 


J. D. Cantley, Q.C., and W. D. T. Hodgson for the plaintiffs. 


R. H. Mais for the defendants. 
Cur. adv. vult. 


Dec. 20. PEARCE, J., read the following judgment in which, after stating 
the facts, he continued: It is plain therefore that the transaction was this. 
The Australian company arranged with the plaintiffs’ Australian agents that they 
should buy certain goods on certain terms “ subject to confirmation and payment 
by ” the defendants. The defendants then confirmed this arrangement in a 
letter in which they purported to order the goods as principals and to become 
liable as such on the contract. This order was accepted by the plaintiffs, who 
proceeded with the manufacture of the goods. 

Owing to a trade recession before the delivery date the Australian company 
cancelled both orders and the defendants refused to accept delivery. The parties 
and their solicitors have co-operated very sensibly in efforts to minimise the 
damage and to obtain payment from the Australian company. Unfortunately, 
they have been unsuccessful, and this action has been brought to decide which 
of two innocent parties shall bear the loss oceasioned by the defaulting 


Australian company. 
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I am satisfied by the evidence of the plaintiffs’ director (who seemed to be 
honest and reliable) that he would not have accepted this order without the 
interposition of an English confirming house, that he took no interest in the 
financial stability of the Australian company, that he made inquiries as to that 
of the defendants and found it satisfactory and that he relied on that fact in 
this transaction. Had he not had the order from the defendants he would not 
have agreed to supply the goods. He regarded the indent from the Australian 
company, not as a contract but as an expression of a desire to purchase the goods. 
He understood the indent to have been accepted as an indent and not as an order 
by his Australian agents, and -the fact that the indents were signed by the 
respective parties to be merely an indication of a genuine desire to buy, and 
not to be an indication that a firm order was being made subject to conditions 
precedent. Where a confirming house confirms a contract, his view is that he 
is entitled to look to the confirming house personally to see that the contract 


is carried out. 

The evidence of the defendants’ director, Mr. Read, was in my view unreliable 
and I do not accept it. In spite of his denial in the witness-box I consider 
that his true view of the transaction is contained in two letters which he wrote 
to the Australian company after the cancellation. In a letter of Sept. 28, 1951, 


he said: 


“These orders are sent to us for confirmation and they have been con- 
firmed on our official order sheet which, of course, creates a liability as far 
as we are concerned, and the manufacturers can, of course, hold us 
responsible. Although we do not raise any particular objection to you 
corresponding direct we feel that it would be better if you had instructed 
us, and in any case we think that in your letters you should have referred 
to the confirmation which we sent to these various people on your behalf.” 


In a letter of Nov. 28, 1951, the defendants write: 


“On receiving an indent from overseas we confirm the same to the 
manufacturer on an official order sheet, which order sheet is sent out to 
comply with the various regulations applying to the export of goods from 
the United Kingdom, including purchase tax certificate number which 
permits us to handle the goods without having to pay British purchase tax 
and obtain a refund on shipment. The terms with overseas clients are 
arranged previously and we would point out that in reference to your good 
selves the terms are . . . payment against irrevocable letter of credit opened 
in our favour. Normally such credits should be opened when the indent 
is sent, but it is our usual procedure with established accounts to cable for 
the credit when the goods are ready for shipment, and by so doing avoid 
clients establishing several credits and the necessary expense involved ” 


The view of the parties themselves as to what liability they were incurring 
is not a deciding factor where, as here, the transaction was in documents. In 
cases of ambiguity, however, some weight may properly be given to it as part 
of the surrounding circumstances. 

In Chapman v. Smith (1), PARKER, J., said ([1907] 2 Ch. at p. 103): 


‘My attention was called to a great many authorities bearing on the 
question whether a person expressed to contract as agent, either for a 
named or an unnamed principal, can himself be personally liable on the 
contract. Having come to the conclusion that this question is in each case 
a question of construction having regard to the surrounding circumstances 
I need not consider these authorities in detail.” 


There is no authority that deals with the position and liability of a confirming 
house. Both from the documents and the surrounding circumstances it appears 
to me that its functions are wider than those of a bank which has an irrevocable 


H? 


Manchester Ass.] RUSHOLME, LTD. ». S. G. READ, LTD. (Pearce, J.) 183 


credit and pays against a delivery (after iv c 
for quantity) but has no liability ih me ae SES aaa 

_The fact that a person is agent and is so known to be does not itself prevent 
his incurring personal liability. Whether he does so is to be determined by the 
nature and terms of the contract and the surrounding circumstances. Where 
he contracts on behalf of a foreign principal there is a presumption that he is 
meurring a personal liability, unless a contrary intention appears. The Shing 
presumption arises when he signs in his own name without qualification. 

In H. O. Brandt & Co. v. H. N. Morris & Co., Ltd. (2), Scrurron, L.J., said 
([1917] 2 K.B. at p. 796): ie 


“ Later, in Gadd v. Houghton (3), which may perhaps be called the leading 
case, MELLISH, L.J., states the same principle (1 Ex.D. at p. 360)—‘ As is 
said in the note to Thomson v. Davenport (4), when a man signs a contract 
in his own name he is prima facie a contracting party and liable, and there 
must be something very strong on the face of the instrument to show that 
the liability does not attach to him’. When I find in this contract the 
words * We have this day bought from you’ and the signature ‘H. O. 
Brandt & Co.’, in my view something very strong is needed to show that 
Brandt & Co. have not contracted personally.” 


And later in the same case, Scrutrron, L.J., adds ([1917] 2 K.B. at p. 797): 


“The other fact which I take into account is that Messrs. Sayles 
Bleacheries are foreigners, and while I think that one cannot at the present 
day attach the importance which used to be attached forty or fifty years 
ago to the fact that the supposed principal is a foreigner, it is still a matter 
to be taken into account in deciding whether the person said to be an English 
agent has or has not made himself personally liable.” 


Counsel for the defendants stresses the dissenting judgment of Nevriiz, J., 
in that case, and the case of Miller, Gibb & Co. v. Smith & Tyrer, Ltd. (5). The 
latter case, however, was cited to the court in H. O. Brandt & Co. v. H. N. 
Morris & Co., Lid. (2), and it appears to me that the judgment of Scrutron, L.J., 
which I have quoted, correctly sets out the law. 

In Abdul Karim Basma v. Weekes (6), Lorp ReEtrp, delivering the judgment of 
the Board, clearly affirms Higgins v. Senior (7), and says ([1950] 2 All E.R. at 
p. 152): 

“An agent who contracts in his own name does not cease to be con- 
tractually bound because it is proved that the other party knew, when the 
contract was made, that he was acting as agent.” 


Counsel for the defendants in his careful and ingenious argument contends 
as follows. The contract sued on is not the real contract. The real contract 
was the contract (sometimes called the indent) directly between the plaintiffs 
and the Australian company. The contract sued on incorporates the indent by 
reference. When one regards both those documents one sees that there was a, 
firm contract of sale in the indent (which was headed as an order and of which 
copies were signed by both parties to it) made between the Australian company 
and the plaintiffs through their Australian agents- subject to two conditions 
precedent, namely, confirmation and payment by the defendants. ‘Those 
conditions precedent were fulfilled by the confirmation and the defendants’ 
agreement to pay. But this was only an agreement to pay on delivery. It 
imports no other liability and if goods are refused even at the last moment, 
so that there is no delivery, the defendants have no obligation to pay. At 
most the defendants, like a del credere agent, guarantee the solvency of the buyer. 
A del credere agent is only liable in respect of an ascertained sum or certain sum 
due as a debt from the buyer to the seller; he is not the person with whom the 
seller is entitled to litigate disputes arising out of the contract and ascertain 
what is due on it. At best, therefore, the defendants have no liability at all; 
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at worst they are not liable until judgment has been obtained against the 

n company. ae 
ae Re think ine analogy of a del credere agent helps. The exact limits of 
his liability have not been defined. Lorp MANSFIELD took the view that he was 
liable to the seller in the first instance, but this view was corrected later, and as 
the law now stands the agent is a guarantor of the buyer’s solvency. It would 
seem that he is a guarantor to the seller of any mischief arising from the buyer's 
insolvency once that mischief has been quantified (see Hornby v. Lacy (8) and 
Thomas Gabriel & Sons v. Churchill & Sim (9)). If the defendants’ liability were 
similar to that of a del credere agent, they would not be liable until the plaintiffs 
had litigated with the defendants and quantified their damages in such litigation, 
and this action would not now lie. 

I do not think, however, that the defendants’ liability is limited to that of a 
del credere agent. I do not accept the view that the real contract is the indent 
between the Australian company and the plaintiffs through their agent. If that 
were so the Australian company would have had a contractual duty to do all 
in their power to procure the performance of the condition precedent, namely, 
that a confirming house should confirm and make arrangements to pay. On 
the view that I take of the documents and surrounding circumstances there was 
no such contractual duty. I think that if either party had taken no steps to 
implement the indent, the other party might well have considered himself to 
have been badly treated. But I think that either party to the indent would 
have been surprised to be told that it constituted a breach of contract. 

In my opinion the words “ confirmation and payment by [the defendants] ” 
meant that a confirmation such as the order now sued on was to be issued by 
the defendants and that financial liability was to be assumed by the defendants. 

I see no reason why “ payment ” should be restricted to payment on delivery 
and should exclude other payments such as payments due for breach of contract. 
Such a restriction would make the defendants’ intervention less onerous, but 
also far less valuable. It would leave the English merchant completely un- 
protected against cancellation at the last moment. It would be less than the 
protection given by a del credere agent. I do not believe that was the com- 
mercial intention of the parties. 

I see no reason to doubt that the document means what it says, namely, that 
the defendants are assuming the liability of a principal buyer as between them- 
selves and the plaintiffs. It would have been easy for the defendants to put a 
different wording in the document had the intention been otherwise. The 
defendants at first claimed that their wording ‘‘ Purchase by S. G. Read & Co. 
(London) Ltd.’’ was inserted on the compulsion of the Board of Trade as a 
condition of the holding by the defendants of a purchase tax certificate, but in 
cross-examination Mr. Read had to admit that this was not so. He could have 
set out in terms that they were purchasing only as agents, but he said that 
that was omitted because it was obvious. I do not accept that explanation. 

In my opinion the document on which the plaintiffs sue was the true contract 
between the parties. It was intended by the parties to impose and by its terms 
does impose a liability on the defendants in respect of the performance of the 
contract. 

I find nothing to counteract the presumption that the defendants incurred 
personal liability. The documents and the surrounding circumstances support 
the presumption. 

The plaintiffs are entitled to judgment for £1,110 and costs. 

ep Judgment for the intiffs. 
. Solicitors ; Knott & Castle, Manchester (for the plaintifts), H : AS pe 
(for the defendants). 


| Reported by M. DeNntsE CHORLTON, Barrister-at-Law.] 
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Re HARRISON’S SHARE UNDER A SETTLEMENT. 
HARRISON v. HARRISON AND OTHERS. 
Re ROPNER’S SETTLEMENT TRUSTS. ROPNER v. ROPNER 
AND OTHERS. 


ae or AppEAL (Jenkins and Hodson, L.JJ ., and Vaisey, J.), December | 
1, 1954. 


Judgment—Order—Recall by judge—Chancery Division. 

Although the order of a judge dates from the day of its being pronounced 
it can always be withdrawn, or altered or modified by him until it is drawn 
up, passed and entered. In the meantime it is provisionally effective, and 
can be treated as a subsisting order in cases where the justice of the case 
requires it and the right of withdrawal will not be prevented or prejudiced 
thereby. 

An application was made to the Chancery Division of the High Court 
for approval of a scheme varying the trusts of a settlement on behalf of 
infants and unborn and unascertained persons. Following a decision of the 
Court of Appeal in a similar case, a judge in chambers made an order 
approving the scheme. Before the order was perfected, the House of Lords 
reversed the decision of the Court of Appeal and held that the court had no 
jurisdiction to make an order sanctioning variations in trusts in such cases. 
The judge thereupon recalled his order, adjourned the case into court for 
further argument and there dismissed the summons. On appeal, 

Held: a judge was entitled so to recall the order on his own initiative, 
whether the order was originally made in chambers or in open court, and 
notwithstanding any consequential inequality in relation to other similar 
orders already perfected, and in the present case it was right that the order 
should have been recalled. 

Re Thomas ({1911] 2 Ch. 389) approved. 

Millensted v. Grosvenor House (Park Lane), Ltd. ([1937] 1 All E.R. 736) 
followed. : 

Dictum of Lorp Westsury, L.C., in Re Risca Coal & Iron Co., Ex p. 
Hookey (1862) (4 De G. F. & J. at p. 458) distinguished. 

Decision of Roxpures, J. ({1954] 2 All E.R. 453) affirmed. 


Cases referred to: 

(1) Re Downshire’s Settled Estates, Re Chapman’s Settlement Trusts, Re 
Blackwell’s Settlement Trusts, [1953] 1 All E.R. 103; [1953] Ch. 218; 
on appeal, H.L. sub nom. Chapman v. Chapman, [1954] 1 All E.R. 798; 
[1954] A.C. 429; 3rd Digest Supp. 

(2) Chapman v. Chapman, [1954] 1 All E.R. 798; [1954] A.C. 429. 

(3) Re Yates’ Settlement Trusts, [1954] 1 All E.R. 619. 

(4) Re Thomas, [1911] 2 Ch. 389, 396; 105 L.T. 59; Digest (Practice) 736,. 
3176. 

(5) Re Risca Coal & Iron Oo., Ex p. Hookey, (1862), 4 De G. F. & J. 456; 
31 L.J.Ch. 429; 6 L.T. 567; 45 E.R. 1261; Digest (Practice) 709, 
3039. : 

(6) Re Australian Direct Steam Navigation Co., Miller's Case, (1876), 3 Ch.D. 
661; affd., (1877), 5 Ch.D. 70; 9 Digest 453, 2943. 

(7) Re St. Nazaire Co., (1879), 12 Ch.D. 88, 91; 41 L.T. 110; Digest (Practice) 
815, 3759. 

(8) Re Roberts, [1887] W.N. 231; Digest (Practice) 815, 3761. 

(9) Re Eyton (Adam), Ltd., Ex p. Charlesworth, (1887), 36 Ch.D. 299; 57 
L.J.Ch. 127; Digest (Practice) 815, 3760. 

(10) Re Suffield & Watts, Ex p. Brown, (1888), 20 Q.B.D. 693, 697; 58 L.T. 

911; Digest (Practice) 815, 3762. 
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(11) Preston Banking Co. v. Allsup (William) & Sons, [1895] 1 Ch. 141, 144; 
64 L.J.Ch. 196; 71 L.T. 708; Digest (Practice) 815, 3764. 
(12) Millensted v. Grosvenor House (Park Lane), Ltd., [1937] 1 All Hi Reslous 
[1937] 1 K.B. 717; 106 L.J.K.B. 221; 156 L.T. 383; Digest Supp. 
(13) Moon Motors, Ltd. v. Kiuan Wou, [1952] 2 Lloyd’s Rep. 80. 
Appeal. 
The plaintiffs in two causes commenced. by originating summons appealed 
against orders of RoxBureH, J., dated May 28, 1954, and reported [1954] 2 All 
E.R. 453, recalling orders approving schemes varying the trusts of two settlements 
on behalf of infants and unborn and unascertained persons. After the orders 
had been made but before they had been drawn up and entered the House of 
Lords held in a similar case, Chapman v. Chapman (2), that the court had no 
jurisdiction to make such orders. Roxsureu, J., held that he had power on his 
own initiative to recall the orders and, as persons not parties to the application 
were affected, that it was his duty to do so, and he dismissed the originating 
summonses on which the orders had been made. 


Sir Hartley Shawcross, Q.C., Raymond Jennings, Q.C., and L. M. Jopling for 
the appellant tenant for life in the first appeal. 

J. M. Price for the trustees in the first appeal. 

F. G. King for the respondents interested in the income in the first appeal. 

Sir Hartley Shawcross, Q.C., and D, A. Ziegler for the appellant tenant for life 
in the second appeal. 

B. S. Tatham for certain infant beneficiaries in the second appeal. 

Cur. adv. vult. 


Dec. 21. JENKINS, L.J., read the following judgment of the court: In 
each of these two cases an application by originating summons for sanction on 
behalf of infant, and unborn, and unascertained persons of a scheme making 
variations in the trusts of a settlement came before Roxpures, J., in chambers 
on Mar. 1, 1954. According to the decisions of this court in Re Downshire’s 
Settled Estates and Re Blackwell’s Settlement Trusts (1), the variations sought 
were such as the court would have jurisdiction to sanction if satisfied that they 
were for the benefit of the infant unborn and unascertained persons interested 
or potentially interested under the trusts. 

There was, however, then pending before the House of Lords the case of 
Chapman v. Chapman (2), and, as it appeared to Roxsurau, J., that the decision 
in that case might impair or destroy the authority of the Downshire and Blackwell 
cases (1), he adjourned the two summonses with a view to dealing with them 
after and in the light of the expected decision in Chapman v. Chapman (2). On 
the following day, however, Roxsuran, J., saw a report of the case of Re Yates’ 
Settlement Trusts (3) in which this court had held (though in somewhat special 
circumstances) that a similar application should not have been adjourned, as 
Harman, J., had adjourned it, pending the decision of the House of aes in 
Chapman v. Chapman (2), but should have been heard and determined in the 
ordinary course. 

Roxsureu, J., regarded the decision in Re Yates’ Settlement Trusts (3) as 
applicable to the two summonses now in question. He accordingly caused 
them to be restored to his list and sanctioned both schemes by orders orall 
pronounced in chambers on Mar. 15 and Mar. 17 respectively. On the assumpti s 
that the Downshire and Blackwell cases (1) were authoritative these orders sue, 
at the dates on which he pronounced them, orders which he could proper! ie 

On Mar. 25, 1954, the House of Lords pronounced their decision in Oh oe 
v. Chapman (2), and the effect of that decision was to destroy the auth Hii 
the Downshire and Blackwell cases (1) and to make it ] pee ie 
Meme cS ao. Ke 1t clear that the court’s 
j rusts did not extend to the sanctioning of variations in t 
re ss those which Roxsureu, J., had orally sanctioned on Mar. 15 ae ak 

, 1954. At the date of the House of Lords’ decision, these orders had not a 
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been entered, or im other words had not been perfected as formal acts of the 

court. In these circumstances Roxpurcu, J., directed the registrar not to 

— oot pan eae fe orders, and caused the summonses 
> court for further argument. 

At this further hearing the parties found it impossible to contend that the 
schemes could properly be sanctioned by fresh orders then made, in view of the 
House of Lords’ decision in Chapman v. Chapman (2). But all parties joined in 
contending that the learned judge ought not to recall or vary the orders of 
Mar. 15 and Mar. 17, and that these orders should be perfected in the terms in 
which they were orally pronounced as orders bearing the dates on which they 
were respectively so pronounced. Roxsureu, J., rejected this contention, 
recalled the two unperfected orders, and by two further orders both dated 
May 28, 1954, dismissed the summonses. From such dismissal the plaintiffs in 
both cases now appeal to this court, with the support of all other parties, and 
they ask for relief by way of declaration or direction to lead to the perfecting 
of the orders as orally pronounced by Roxzures, J., in the first instance. 

The submissions in support of the appeals are to the effect :—First, that in 
general an order is made once and for all at the time when it is orally pronounced, 
and cannot thereafter be discharged or varied otherwise than on appeal. Second- 
ly, that by way of exception to this general rule a judge may have a limited 
discretionary power of varying or discharging an order orally pronounced by 
him at any time before it is perfected by entry, but any such power is confined 
to cases of manifest error or omission or, in other words, cases broadly speaking 
comparable to those in which an order can be corrected after entry under R.S.C., 
Ord. 28, r. 11. Thirdly, that in any case a judge should not vary or discharge 
an order between oral pronouncement and entry on his own initiative, as distinct 
from doing so on the application of one or other of the parties. Fourthly, that, 
if and so far as there is any such discretionary power, the learned judge should not 
have exercised it as he did in these two cases. Fifthly, that for the purposes of 
the foregoing submissions there is no valid distinction between an order orally 
pronounced in chambers (as were the two orders now under consideration) and 
one so pronounced in open court. 

We accept the last of these submissions, and agree that nothing turns on the 
fact that the two orally pronounced orders with which we are concerned were 
pronounced in chambers, while those substituted for them were made in open 
court. But we reject the limitations sought to be placed by the first three sub- 
missions on the power of a judge to recall his own order at any time before it has 
been perfected by entry. So far as the limitations involved in the first and second 
submissions are concerned, these seem to us to be plainly inconsistent with 
practice and the weight of authority, but it has been argued that, if the practice 
is wrong, it is not too late for the court to say so, and that the authorities are 
founded, on obiter dicta which are later in date than an authority which ought 
to be followed and which was not brought to the notice of the court in the later 
cases. 

We take the first three submissions together, for in our opinion it can make no 
difference to the answer to the question whether a judge can recall his own order 
before it can be perfected that in one case his attention has been drawn to some 
relevant consideration of law or fact by one of the parties to the matter under 
consideration, whereas in another case he has made the discovery for himself 
by his own diligence or even by accident. It is true that the cases cited to the 
court have all been cases in which a judge has varied his order after application 
had been made by one of the parties either for that purpose or at any rate in 
such a way as to give an incidental opportunity for revision, but those cases 
would naturally be more common than cases in which a judge might act on his 
own initiative. In the cases under consideration there was no opposition and 
it was in the interest of no one to ask the judge to recall his order. These three 
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submissions would, we think, if accepted, produce an unworkable result. Few 
judgments are reversed and it would be unfortunate if once the words of a is 
ment were pronounced there were no locus poenitentiae. The appellants make 
a nominal concession to meet this difficulty by saying that the Judge retains 
seisin of the matter so long as the parties are before him, but that, once the 
parties have left the court and the next case has been called, it is too late because 
the parties may have already acted on his oral judgment. Our answer to this is 
that, although the judgment dates from the day of its pronouncement, it is not 
perfected until drawn up, passed and entered, and anyone who acts on it before- 
hand must take such risk as there is that it will not be drawn in the form in which 
it was heard to be pronounced. 

We think that an order pronounced by the judge can always be withdrawn, 
or altered or modified, by him until it is drawn up, passed and entered. In'the 
meantime it is provisionally effective, and can be treated as a subsisting order 
in cases where the justice of the case requires it, and the right of withdrawal 
would not be thereby prevented or prejudiced. For example, the granting of 
an injunction, though open to review, would generally operate immediately, 
i.e., aS soon as the relevant words are spoken. But an order which could only be 
treated as operative at the expense of making it, in effect, irrevocable, e.g., an 
order for the payment of money, cannot be treated as operative until it has 
been passed and entered. Where the nature of the case requires it, the process 
of passing and entering can be accelerated by the judge’s direction, and this is 
often done in the Chancery Division. 

A reported example is the case of Re Thomas (4). In that case a contract for 
the sale of land required the approval of the court, and it was argued that all 
that was required by the contract was that the receiver should apply for and 
endeavour to obtain the approbation of the court to the contract. That require- 
ment, it was contended, was satisfied when the master expressed his approbation 
and, from that moment, the purchaser’s rights crystallised and the contract 
became binding. 

This argument was rejected in no uncertain terms by WARRINGTON, J., who 
said ([1911] 2 Ch. at p. 395): 


* Now, is the matter open ? The purchaser says that all that was provided 
for by this contract was that the receiver should apply for, and endeavour 
to obtain, the approbation of the Chancery Division to this contract, and in 
case such approbation could not ultimately be obtained the agreement 
should be void; and he says that that provision is satisfied when the master 
has said ‘I approve of this contract ’, whether that approval is recorded in 
the form of a note, or whether it is made in the form of an order or not. As 
a matter of fact the master here purported to make an order, and I think 
it was necessary that he should make an order, because at that moment 
the order for sale with the approbation of the judge was a conditional order. 
He could make it because he had jurisdiction to do so under R.8.C., Ord. 51, 
r. 1. He intended to make an order. What is it that renders an order finally 
effective so that there is no longer any possibility of going back from it ? 
Tt seems to me that it is the passing and entering of the order. It isthe every- 
day practice that, until an order is passed and entered, the matter can be 
brought before the judge, and if a mistake has been made it can be put right. 
But the matter does not rest there. This was an order made by the judge 
in chambers, that is to say, in this particular case made by the master as 
the deputy of the judge. It is the right of any party interested to adjourn 
a question from the judge’s deputy to the judge himself.” 


Then after some further discussion of the question of ad 


; journment to the j 
the learned judge said this (ibid., at p. 396): Berek 


“ T think that is the correct way of dealing with the matter for the reason 


a 
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that, until the order is finally passed and entered, it leaves open an oppor- 
tunity of reviewing and re-considering what has been done.”’ 


The authority mainly relied on by the appellants is the decision of Lorp 
WEstBouRY, L.C., sitting in the Chancery Division in Re Risca Coal & Iron Co., 
Ex p. Hookey (5). No doubt a literal reading of the language used by the Lord 
Chancellor supports the appellants’ contention that no order can be varied 
by the judge who pronounced it, even before it has been passed and entered. 
In that case Lorp WeEstBury said at the beginning of his judgment (4 De G. 
F. & J. at p. 457): 


“I have very little doubt how this question ought to be determined. It 
has been urged upon me that I must construe the word ‘ made’ as it occurs 
in the particular section of this Act of Parliament as equivalent to ‘ orally 
pronounced ’.”’ 


Then a little further on he said (ibid., at p. 458): 


“ But I am willing to take the question which I have to determine without 
any special regard to the policy of this particular statute, and it is fairer 
to the appellant himself so to take it, than to pray in aid the general intent 
of the Act. I regard it as a question of very considerable importance. If 
I permitted any doubt to be entertained upon it, the extent of that doubt 
it is scarcely possible to foresee. It might bring the whole of the computation 
of the periods of time defined by the orders or by the statutes into a great 
degree of inconvenient uncertainty. It is better, therefore, to abide by one 
certain and positive rule, and I have not the least doubt that that rule is to 
be derived from the uniform principle and practice of the court that has 
been abided by without any variation, and which has always determined 
the date of its orders. An order of the Court of Chancery, however long a 
time may elapse in the ministerial duty of drawing up that order and 
committing it to paper, is made to bear date on the day when it is pronounced 
by the court. That date appears in the document in which the order is re- 
corded, and the principle, therefore, involves of necessity this consequence, 
that the order must be accepted for all purposes as having been made on 
the day on which it is dated . . . The greatest possible confusion would 
arise were it otherwise. In fact, all persons dating their rights from the time 
of the order being pronounced would be thrown into a state of most in- 
convenient uncertainty, if they could not exhibit to another court, or produce 
for the purpose of any legal inquiry the order containing the directions of 
the court with the date, in the certainty that that date will be accepted 
as the time when the order is made . . . The principle which makes the order, 
whenever drawn up and entered, to bear date on the date when it is pro- 
nounced by the court, I hold to be one in perfect conformity with the 
whole theory of judicial procedure. The theory of judicial procedure is that 
the cogent and binding effect of the order begins immediately from the time 
when the order is pronounced by the lips of the judge, and if that could be ~ 
done physically which legally is supposed to be done, and which one would 
desire to be done if it were possible, every order would be completed on the 
spot, written out by the judicial officer and in curia before the court rises, 
and delivered to the parties. That is the unquestionable theory of judicial 
procedure, and in conformity with that theory that is the time when the 
order is ‘made’, for the two words must be considered as equivalent and 
capable of being substituted the one for the other. The mere defining of the 
words of the court by writing and reducing them into a form in which they 
can be evidence is a ministerial operation which, according to the true 
theory, succeeds the delivery of the order by the judge, and must be in 
point of fact nothing in the world more than the physical embodiment on the 
spot by the court of the words which the judge has used.” 
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It must be remembered, however, that the only decision in the case was that, 
for the purpose of computing the time allowed for appealing, an order was 
“made ” at the time when it was pronounced, and although the Lord Chancellor 
based this conclusion on the principle that an order took effect from the date of 
its pronouncement, and was at pains to point out that in an ideal system every 
order would be completed on the spot, it does not seem to us to involve the 
proposition contended for, that, after the words have passed his lips and before 
the order is perfected, a judge who has in his belief delivered an erroneous 
judgment has no power to recall it. 

This course was taken by Str GEorGE JEsSEL, M.R., in Re Australian Direct 
Steam Navigation Co., Miller’s Case (6). It is said that this might well have been 
by consent of the parties but if jurisdiction was in question this would not affect 
the validity of the authority. It is to be observed that in this case the learned 
Master of the Rolls, after he had given an oral judgment and before the final 
order was made and perfected, considered other material to which his attention 
had not previously been drawn. The same learned judge later referred to 
Miller’s Case (6) in Re St. Nazaire Co. (7), in these words (12 Ch.D. at p. 91): 


“In Miller’s Case (6) no order had been drawn up. A judge can always 
re-consider his decision until the order has been drawn up.” 


In Re Roberts (8) Kay, J., regarded himself as free where an order had not been 
drawn up, whether it were an order made in chambers or in court, to stay the 
drawing up of the order and re-hear the matter before making a final order. He 
acted accordingly. 

The case of Re Adam Eyton, Ltd., Ex p. Charlesworth (9), contains conflicting 
dicta of Fry, L.J. (36 Ch.D. at p. 301), and Corron, L.J. (ibid.), on this topic, 
but the appellant is entitled to say that the judgment of the Court of Appeal 
treated as an effective order an earlier order than the one on appeal although 
the earlier one had not been drawn up. This case, therefore, lends some support 
to the argument of the appellants. In Re Suffield & Watts, Ex p. Brown (10) 
the order had been perfected but Fry, L.J., repeating his earlier dictum in 
Re Adam Eyton’s case (9), said (20 Q.B.D. at p. 697): 


“ Re St. Nazaire Co. (7) shows that, when an order or judgment of the 
High Court has once been perfected, the court has no jurisdiction to alter it. 
So long as the order has not been perfected the judge has a power of re- 
considering the matter, but, when once the order has been completed, the 
jurisdiction of the judge over it has come to an end.” 


In Preston Banking Co. v. William Allsup & Sons (11) A. L. Smrru, L.J. ([1895] 
1 Ch. at p. 144) expressly assented to what Fry, L.J., had said in Re Suffield & 
Watts (10), and also referred to the St. Nazaire case (7) in support of the proposi- 
tion. In Millensted v. Grosvenor House (Park Lane), Ltd. (12), the trial judge, after 
delivering his oral judgment and before it had been drawn up, reduced the amount 
of damages awarded from £50 to £35. The Court of Appeal upheld the order 
Farwext, J., said ([1937] 1 All E.R. at p. 740): , 


“It is now well settled that, until an order made by a judge has been 
perfected, by being passed and entered, there is no final order, and, con- 
sequently, the judge may, at any time until the order is so perfected, vary 


or alter the order which he had intended to make: R 
ries Nang gt : Re Suffield & Watts, 


In the more recent case of Moon Motors Lid. v. Ki 
: - Vv. AAvuan Wow (13) ([1952] 2 
Lloyd’s Rep. at p. 85) the same principle was applied b 
: th 
appeal from a county court judge. Tt 


The appellants’ fourth submission, to the effect that, 


if there is a discreti 
power to recall an unperfected order, the learned judge was wrong in niet. 
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that discretion in these two cases, is based mainly on the contention that in- 
equality of treatment between litigants is likely to result in cases such as this, 
owing to the variation in time between the pronouncement of orders and the’ 
“ministerial duty ” of drawing them up and “ committing them to paper”. 
We were told that other orders in similar cases orally pronounced before the 
decision of the House of Lords but not perfected by the time that decision was 
made known have nevertheless been allowed to proceed to completion by entry, 
and to take effect accordingly. It was also submitted that, as the orders orally 
pronounced in the present two cases were at the time of their pronouncement 
orders proper to be made according to the authorities as they then stood, and 
the learned judge was then well aware of the possibility that these authorities 
might be displaced by the expected decision of the House of Lords in Chapman v. 
Chapman (2), the subsequent realisation of that possibility did not suffice to 
justify the learned judge in going back on the decision he had previously reached 
and orally pronounced without any misapprehension of fact or law. 

As to the argument based on inequality in the treatment of litigants, the 
question for this court is whether Roxsurcu, J., was justified in recalling the 
two orders with which we are concerned, and not whether some other judge 
ought to have recalled other similar orders. Inequality is, moreover, inevitable 
in all cases falling within a given field of law where the House of Lords arrives 
at a decision to the effect that the law in that field is not as hitherto understood. 
Cases determined before the House of Lords’ decision go one way, and cases 
determined after it go the other, whether the date of determination is taken 
as being the date when the order is orally pronounced or the date when the order 
is perfected. Whichever date is taken, the result must necessarily depend on 
circumstances purely accidental, whether they relate to the state of the lists 
or the state of business in the Scrivenery Department, or the length of time for 
which the House of Lords find it necessary to reserve their decision. 


Moreover, while it so happened that, in the two cases now before the court, 
it was claimed to be in the interests of all parties that the orders should go in 
the form in which they were orally pronounced, there might equally well be a 
case in which the interests of all parties demanded that a fresh order should 
be made on the basis of the law as declared by some supervening decision of the 
House of Lords before the original order was perfected. To take by way of 
example an imaginary inversion of the two instant cases, if the decisions of this 
court in the Downshire and Blackwell cases (1) had imposed some restriction 
on the jurisdiction of the court to vary trusts, and if Roxpureu, J., following 
these cases, had by his orders as orally pronounced refused to sanction the 
schemes proposed in the two cases now under appeal on the ground that he had 
no jurisdiction to do so, and if before those orders were perfected the House of 
Lords’ decision in Chapman v. Chapman (2) had supervened with a pronounce- 
ment to the effect that there was no jurisdiction in law for any such restriction, 
we find it difficult to suppose that it would not have been contended on behalf. 
of all parties that Roxpureu, J., should recall his two unperfected orders, and 
proceed to consider the two applications on their merits in accordance with the 
law as laid down by the House of Lords. But if the appellants are right, it must 
follow that, in the hypothetical circumstances, RoxBurGH, J., would have been 
constrained to say in effect: ‘‘ It is true that the House of Lords’ decision shows 
me to have been wrong in refusing these applications in limine, and that the 
orders which [ orally pronounced before that decision was made known will, when 
drawn up, passed and entered in accordance with the language I then used, be 
plainly at variance with that decision. Nevertheless, I am irretrievably bound 
by what I then said. The orders must therefore proceed to completion, wrong 
as they are now known to be, and you must be put to the expense of taking 
them to the Court of Appeal, who will certainly reverse them, and either proceed 
to hear you on the merits, or, more probably, remit the applications to me in 
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order that I may do so.” We venture to think that, in the hypothetical cireum- 
stances we have stated, it would be more reasonable, and better for the parties, 
- if the learned judge could say: ‘* The orders which I orally pronounced are now 
shown by the House of Lords’ decision to have been wrong. But they are not yet 
perfected. I will therefore recall them and re-hear the two applications on their 
merits.” It is also pertinent to consider the position which would arise in a 
contested case in which a decision of the House of Lords, made known after the 
oral pronouncement of the judge’s order but before its completion by entry, 
showed the order as orally pronounced to have been founded on a misconception 
as to the law. If the appellants are right, then, no matter how clearly it might 
appear from the House of Lords’ decision that the judge’s order as orally 
pronounced was erroneous, such order would have to proceed to completion 
and the dissatisfied party would be faced with the necessity of appealing as the 
only means, short of agreement, which might or might not be possible, of putting 
the matter right. We cannot think that this would be a desirable state of affairs. 

It is important to remember that, in the ordinary way, the recall of an un- 
perfected order results in a re-hearing at which all parties can present such 
further arguments as they may be advised having regard to the matter, whatever 
it may be, which is sought to cast doubt on the correctness of the order as orally 
pronounced. But in the present cases the parties found it impossible to contend 
that the schemes were such as could properly be sanctioned by the court since 
the decision of the House of Lords in Chapman v. Chapman (2), and accordingly 
did not avail themselves of the re-hearing offered by Roxsureu, J. This 
appears from the last paragraph of his judgment, where he said ([1954] 2 All E.R. 
at p. 457): 

‘“‘T should have proceeded to re-hear the cases, but nobody wishes me to 
do so, because the result is a foregone conclusion.” 


As to the argument to the effect that the orders orally pronounced by the 
learned judge were proper orders at the time of their pronouncement and should 
therefore be allowed to stand, this seems to us to be based on the erroneous 
supposition that Chapman v. Chapman (2) altered the law, whereas in truth 
that decision merely declared the law as it always was, and showed it to have 
been theretofore misapprehended in the courts below. 

The law having been declared by the House of Lords in Chapman v. Chapman 
(2), before RoxBurGH, J.’s orders were perfected, in terms which clearly indicated 
that those orders ought not to have been made, and this having come to the 


learned judge’s knowledge, it was in our opinion right that he should recall ° 


the orders orally pronounced by him notwithstanding the fact that, at the time 
when they were pronounced, they appeared to be correct according to the 
authorities as they then stood. When a judge has pronounced judgment he 
_ retains control over the case until the order giving effect to his judgment is 


formally completed. This control must be used in accordance with his discretion 


exercised judicially and not capriciously. The learned judge in these two cases 
exercised his discretion judicially in recalling his original orders, and there is in 
our opinion no ground for disturbing the orders finall 

therefore, should be dismissed. ya 


ee 4 Appeals dismissed. 
Solicitors: T'heodore Goddard & Co. (in the first appeal); Tamplin pode 


Flux, agents for Darling, Heslop & Forster, Darlington (in the second appeal) 
[Reported by F. A. Amrxs, Esq., Barrister-at-Law.] 
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NOTE. 
SCAPPATICCI v. ATTORNEY-GENERAL. 


Betecnc; DIVORCE AND ApmirALty Drviston (Willmer, J -), December 13, 
54. 





Legitimation—Legitimatio per subsequens matrimonium—Domicil of father at 
date of marriage—Domicil of choice—Death of father—Statements made by 
father to petitioner—Admissibility—Legitimacy Act, 1926 (16 & 17 Geo. 5 
c. 60), s. 1 (1). 

Domicil—Change of domicil—Declarations as to intention—Petition for declara- 
tion of legitimacy—Legitimatio per subsequens matrimonium—Domicil 
of father at date of marriage—Death of father—Statements made by father 
to petitioner—Admissibility. 


[ As to Legitimation by Subsequent Marriage, see 3 Hatspury’s Laws 
(3rd Edn.) 93, para. 147; and for cases on the subject, see 3 DigEst 372-374, 
131-142; and as to the Admission of Evidence of Declarations by a Deceased on 
Legitimacy Petitions, see 3 Hatspury’s Laws (3rd Edn.) 101, para. 157 note (i). 

As to Evidence of Intention as to Change of Domicil, see 7 HaLsBuRY’s LAws 
(3rd Edn.) 20, para. 36; and for cases on the subject, see 11 DicEst (Repl.) 337, 
95, 96. 

For the Legitimacy Act, 1926, s. 1 (1), see 2 Hatspury’s STATUTES (2nd Edn.) 
493. 

For the Matrimonial Causes Act, 1950, s. 17 (2), see 29 Hatspury’s STATUTES 
(2nd Edn.) 404.] 


Cases referred to: 


(1) Re Davy, [1935] P. 1; sub nom. Davy v. A.-G., 103 L.J.P. 115; 151 L.T. 
562; Digest Supp. 
(2) Battle v. A.-G., [1949] P. 358; [1949] L.J.R. 1015; 2nd Digest Supp. 


Petition under the Matrimonial Causes Act, 1950, s. 17 (2), for a declaration 
of legitimacy. 

In 1900 Gaetano Scappaticci came from Italy to England. He thereafter lived 
and worked in London continuously (except for certain holidays which he spent in 
Italy) until 1910. The petitioner was born on July 18, 1910, and his birth was 
recorded by an entry in the register of births in the sub-district of Shoreditch 
Northwest made on July 26, 1910, in which his name was entered as John 
Antonio and that of his mother as Mary Cabella. The mother did not sign her 
name in the entry but made her mark. 

On Oct. 22, 1910, an entry was made in the register of marriages of a marriage 
solemnised at St. Peters Italian Church in the district of Holborn between one 
Gaetano Scappaticci and Maria Cabrelli. The wife did not sign her name but 
made her mark at the foot of the entry. In 1910 or 1911, Gaetano Scappaticci 
returned to Italy with his wife and the petitioner. 

The wife died on Noy. 12, 1936, in Italy. Gaetano Scappaticci never returned 
to England, except for a holiday in 1949, and died on June 2, 1950, in Italy. 

By his petition dated Apr. 10, 1952, the petitioner alleged: 


“3. That the petitioner is the natural child of Maria Scappaticci who 
at the time of his said birth was Maria Cabrelli, spinster, and who in the... 
birth certificate is described as Mary Cabella, and of Gaetano Scappaticci, 
a bachelor. That neither the said Maria Cabrelli nor the said Gaetano 
Scappaticci was lawfully married at the date of birth of the petitioner. 

“4. That the said Maria Cabrelli and the said Gaetano Scappaticci were 
lawfully married on Oct. 22, 1910, at St. Peters Italian Church in the 
district of Holborn in the county of London. 
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“5. That the said Gaetano Scappaticci was at the date of the said 
marriage domiciled in England. 

“6. That in the alternative at that date the said Gaetano Scappaticcl 
was domiciled in Italy and that by the law of Italy an illegitimate person 1s 
legitimated by the subsequent marriage of his parents. ; 

““g That the said Maria Scappaticci died on Nov. 12, 1936, and the said 
Gaetano Scappaticci died on June 2, 1950. 

“The petitioner therefore prays that the court will decree and declare 
(i) that the said Gaetano Scappaticci and the said Maria Scappaticel were 
lawfully married on Oct. 22, 1910... (ii) that by the said marriage the 
petitioner became legitimated as from Jan. 1, 1927, for the purposes of the 
Legitimacy Act, 1926...” 


On Sept. 15, 1952, an appearance was entered on behalf of the Attorney- 
General. On Oct. 2, 1952, Mr. Registrar PEREIRA ordered that the petition should 
be served on the brother and three sisters, all resident in Italy, of Gaetano 
Scappaticci. = 

The petitioner abandoned his claim based on para. 6 of his petition since 
Italian law required, for legitimation by subsequent marriage, certain formalities, 
such as registration, which had not been carried out in the present case. 

The petitioner sought to establish that Mary Cabella and Maria Cabrelli 
were one and the same person, and that Gaetano Scappaticci had at the date 
of the marriage on Oct. 22, 1910, acquired a domicil of choice in England, so 
that the petitioner had become thereby legitimated in accordance with the 
provisions of the Legitimacy Act, 1926, s. 1 (1). The only evidence available 
on the question of domicil was certain statements made to the petitioner by 
Gaetano Scappaticci to the effect that he greatly admired England and but for 
his aged parents he would never have returned to Italy. The petitioner now 
sought to give oral evidence of these statements. Counsel for the Attorney- 
yeneral raised the question of the admissibility of this evidence. The case is 
reported only on this question, 


H. E. L. McCreery for the petitioner. The issue of domicil is ancillary to the 
question of establishing legitimacy, and the question whether a petitioner’s 
father had acquired a domicil of choice in England involves considering what was 
his state of mind at the relevant time. Statements made by him are after his 


death the best evidence of his state of mind. Counsel referred to and cited . 


passages from the judgments in Re Davy (1) ([1935] P. at p. 15) and Battle v. 
A.-G. (2) ([1949] P. at p. 360). 


Colin Duncan for the Attorney-General. Although there is authority for 
admitting on a question of paternity evidence which would otherwise be in- 
admissible as hearsay, there is no authority for admitting it on an issue of domicil. 
The admission of evidence of statements made by the deceased in his lifetime in 
support of his having acquired a domicil of choice was not covered by authority, 
and there might be other evidence, such as the length of time the deceased had 
been in the country, what property he had in the country he was said to have 
adopted and how far he had severed his connections with the country of his 
domicil of origin. Nevertheless, although the admission of hearsay evidence of 
this character has so far been limited to declarations bearing on the question 
whether one man was the father of another, the Attorney-General does not 


object to the admission of the evidence in this case, if the court thinks fit to 
receive it. 


WILLMER, J.: I propose to admit the evidence. It seems to me that on 
a raatter such as domicil, where the state of mind of the deceased person is the 
crucial question, that which he may have said in his lifetime is certainly excellent 
if not the best, evidence, as to what his state of mind was. There is authority 
in the cases which have been cited to me for a relaxation of the rules relating 
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to hearsay in cases of this character, though the authority is not, it is true, 
direct authority for the admissibility of this particular type of evidence. I 
think, as this question has now arisen in relation to an issue of domicil, that the 
relaxation of the rule allowed in Re Davy (1) and in Battle v. A.-G. (2) ought to 
be extended sufficiently to enable the evidence in the present case to be received. 


Evidence admitted accordingly. 

[At the conclusion of the hearing His Lorpsutp held that the petitioner had 

failed to establish that Gaetano Scappaticci had acquired a domicil of choice in 
England at the date of the marriage, and dismissed the petition. ] 


Solicitors: Cunliffe & Airy (for the petitioner); T'reaswry Solicitor. 
[Reported by A. T. Hooranan, Esq., Barrister-at-Law.] 


CHELSEA ESTATES INVESTMENT TRUST CO., LTD. v. 
MARCHE AND OTHERS. 


[CHanceRy Division (Upjohn, J.), December 15, 16, 17, 21, 1954.] 


Mortgage—Redemption—Lease mortgaged by legal charge—Mortgagee obtained 
relief against forfeiture of lease on default of mortgagor—Order giving 
relief granted new lease for full residue of term—Whether new lease subject 
to mortgagor’s right of redemption—Law of Property Act, 1925 (15 & 16 
Geo. 5 c. 20), s. 146 (4). 

Landlord and Tenant—Lease—F orfeiture—Relief—Relief to mortgagee—W hether 
new lease subject to mortgagor’s right to redeem. 

By a lease dated Apr. 18, 1952, the landlords granted premises to M. for 
a term of years expiring on June 24, 2010. By a deed dated Jan. 27, 1953, 
M. assigned the residue of the term to the plaintiffs who on the same day 
executed a registered legal charge of that date in favour of M. to secure re- 
payment of a principal sum and payment of interest. The plaintiffs failed 
to pay the rent, and the landlords obtained an order for possession against 
them in default of appearance. The plaintiffs obtained an order granting 
them on conditions relief against forfeiture, but they did not fulfil the 
conditions and their application for relief was ultimately dismissed. Sub- 
sequently M. applied for relief under s. 146 (4) of the Law of Property Act, 
1925, and on Apr. 29, 1954, it was ordered that “‘ the premises . . . do vest 
in [M.] for all the residue of the term expiring on June 24, 2010...” The 
plaintiffs brought an action against M. to redeem the premises comprised 
in the legal charge. 

Held: (i) the order of Apr. 29, 1954, operated as a grant of a new lease 
to M. for a term of years expiring on June 24, 2010, on the same terms as the 
original lease dated Apr. 18, 1952, and did not constitute an assignment of 
the original term. 

(ii) the new lease so vested in M. must be regarded as a substituted 
security in his hands, and was subject to any right to redeem the registered 
charge dated Jan. 27, 1953, subsisting in the plaintiffs. 

Dicta of Str RicHarp HENN CoLiins, M.R., and Romer, L.J., in Re Biss 
({1903] 2 Ch. at pp. 56, 62) and dictum of VaucHan Witi1aMs, L.J., in 
Ewart v. Fryer ({1901] 1 Ch. at p. 512) applied. 
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[ As to the Equity of Redemption, see 23 HALsBuRY’s eae i Edn.) 
300, para. 452; and for cases on the subject, see 35 DicEst 343, 85 , seq. i: 
As to Relief against Forfeiture for Non-payment of Rent, see 20 Bet. 
Laws (2nd Edn.) 264-267, paras. 297-299; and for cases on the subject, see 

31 Dicest (Repl.) 534-537, 6592-6612.] 


Cases referred to: 

(1) Ewart v. Fryer, [1901] 1 Ch. 499; 70 L.J.Ch. 138; 83 L.T. 551; affd. 
H.L. sub nom. Fryer v. Ewart, [1902] A.C. 187; 71 L.J.Ch. 433; sub 
nom. Watney, Combe, Reid & Co. v. Ewart, 86 L.T. 242; 31 Digest 
Repl.) 552, 6724. 

(2) pee v. Nash, Field & Co., [1903] 2 K.B. 304; 72 L.J.K.B. 630; 89 
L.T. 112; 31 Digest (Repl.) 553, 6733. = 

(3) Nelson v. Hannam, [1942] 2 All E.R. 680; [1943] Ch. 59; 112 L.J.Ch. 57; 
168 L.T. 146; 2nd Digest Supp. 

(4) Re Biss, [1903] 2 Ch. 40; 72 L.J.Ch. 473; 88 L.T. 403; 35 Digest 311, 573. 

(5) Rushworth’s Case, (1676), Freem. Ch. 13; 22 E.R. 1026; 35 Digest 310, 
671. 

(6) Palmer v. Young, (1684), 1 Vern. 276 (23 E.R. 468); 1 Eq. Cas. Abr. 380 
(21 E.R. 1116); 43 Digest 632, 709. 

(7) Featherstonhaugh v. Fenwick, (1810), 17 Ves. 298; 34 E.R. 115; 30 Digest 
(Repl.) 436, 791. 

(8) Nesbitt v. Tredennick, (1808), 1 Ball. & B. 29; 43 Digest 635, 733 7. 

(9) Rakestraw v. Brewer, (1729), 2 P. Wms. 511 (24 E.R. 839); Mos. 189 
(25 E.R. 342); 2 Eq. Cas. Abr. 162, 601 (22 E.R. 138, 505); 35 Digest 
oll ave. 

(10) Grand Junction Canal v. Bates, [1954] 2 All E.R. 385; [1954] 2 Q.B. 160. 


Action. 

Chelsea Estates Investment Trust Co., Ltd., brought an action commenced 
by writ in which they claimed to redeem premises comprised in a legal charge 
dated Jan. 27, 1953. 

By a lease dated Apr. 18, 1952, the Prudential Assurance Co., Ltd., as landlords, 
demised to Peter Marche, the first defendant, the premises known as Nos. 35 
and 36 Princes Square, Bayswater, in the county of London from Apr. 15, 1952, 
to June 24, 1952, and thereafter for a term of fifty-eight years (expiring on June 
24, 2010) at a rent after June 24, 1952, of £400 per annum. The lease contained 
the usual proviso for forfeiture for non-payment of rent, and user of the premises 
was restricted to the carrying on of the business of a high-class hotel or boarding- 
house. The lease was registered as a good leasehold title in H.M. Land Registry 
on May 29, 1952. 

-On Jan. 27, 1953, the first defendant assigned the residue of the term of the 
lease to the plaintiffs, and Anthony Edward Coles, the principal shareholder 
in the plaintiff company, was joined as guarantor for the performance by the 
plaintiffs of the covenants in the lease. On the same day, the plaintiffs executed 
a deed of registered legal charge of even date whereby the premises were charged 
in favour of the first defendant to secure repayment of £4,500 together with 
interest. Both the assignment and legal charge were registered at the Land 
Registry on Mar. 11, 1953. The plaintiffs entered into possession, but never 
paid any rent, and on May 13, 1953, the landlords issued a writ against the 
plaintiffs and the said Anthony Edward Coles for possession. On May 29, 1953, 
the landlords obtained in the Queen’s Bench Division judgment in default of 
appearance for possession of the premises, but never went into possession. 

On May 20, 1953, the first defendant issued a writ against the plaintiffs and 
the guarantor, the said Anthony Edward Coles, for repayment of the principal 
sum due under the legal charge and on July 17, 1953, obtained judgment in 
the Chancery Division against the said Anthony Edward Coles. 


——— <_< 
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On Mar. 16, 1954, the plaintiffs applied i i 
~. LO, ’ pplied in the landlords’ action for relief 
— forfeiture, and on Mar. 23, 1954, an order was made setting aside the 
judgment of May 29, 1953, and granting relief against forfeiture to the plaintiffs 
on eine as _ se payment of costs, payment of arrears of rent and other 
matters. e plaintiffs did not fulfil the conditions of 
application was dismissed. vs Sai 
On Apr. 14, 1954, the first defendant made an application in the landlords’ 
action for relief against forfeiture, under s. 146 (4) of the Law of Property Act 
1925, and on Apr. 29, 1954, an order was made in these terms: 


“The court doth pursuant to s. 146 of the Law of Property Act, 1925 
order that the two messuages and premises . . . comprised in a lease dated 
Apr. 18, 1952 . . . do vest in [the first defendant] for all the residue of the 
term expiring on June 24, 2010, granted by the said lease ...”’, 


the first defendant to pay the costs and arrears of rent. On July 10, 1954, the 
plaintiffs delivered up possession to the first defendant, who entered inte 
possession. On Oct. 4, 1954, the first defendant, as beneficial owner, entered 
into a contract with the second, third and fourth defendants to sell the property 
to them for a price in excess of the amount of the mortgage. By an order dated 
Oct. 6, 1954, the Chief Land Registrar ordered the register to be amended to 
give effect to the order dated Apr. 29, 1954, and that a caution be registered 
to safeguard the interest of the plaintiffs until disposal of the action. The first 
defendant was registered as proprietor of the premises and the registration of . 
the plaintiffs as proprietors and the registration of the legal charge were cancelled. 
On Aug. 9, 1954, the plaintiffs issued a writ against the first defendant claiming 
a declaration that they were entitled to redeem the premises comprised in the 
legal charge and redemption and other relief, and by amendment the other defen- 
dants, who were purchasers from the first defendant, were later added. 


P. Ingress Bell, Q.C., and I. OC. Duthie for the plaintiffs. 
Lionel Edwards, Q.C., Elson Rees, and T'. I. Payne for the first defendant. 
D. A. Thomas for the remaining defendants. 


UPJOHN, J. (having stated the facts, continued): The real question 
which I have to determine is, first, does the first defendant hold the demised 
premises free from mortgage or as a substituted security ? If he holds them free 
from the mortgage, cadit quaestio. If not, the question arises what are the 
rights and liabilities of the parties, having regard to the fact that the first defen- 
dant has entered into a contract of sale with the second, third and fourth 
defendants. 

With regard to the first point, it is put in two ways. It is said, first of all, 
that the order of Apr. 29, 1954, operates as a reassignment to the first defendant 
of the lease previously vested in the plaintiffs, and, of course, if that be right, 
it is the same lease throughout and must necessarily, therefore, be subject to the 
mortgage. On the other hand, it is said that the order was not an assignment — 
of the original lease, but that it created a new lease between the Prudential 
Assurance Co., Ltd., as landlords, and the first defendant as lessee. 

It is to be noted that the order was made pursuant to the Law of Property 
Act, 1925, s. 146, and the only sub-section of that section which is applicable 
to the case of an under-lessee is sub-s. (4). It is common ground that the proper 
way of giving effect to s. 146 (4) is by creating a new term in the under-lessee. 
That, I think, is plain from the whole framework of sub-s. (4), particularly the 


concluding words, 
“ . . but in no case shall any such under-lessee be entitled to require a 
lease to be granted to him for any longer term than he had under his original 
sub-lease ”’, 


and that view is confirmed by Ewart v. Fryer (1), and Serjeant v. Nash, 
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Field & Co. (2). If in fact the court ordered the lease to be assigned, then, 
there having been no appeal, that would I think bind me, even if made 
without jurisdiction; but at all events one approaches the construction of the 
order with this in mind, that the proper way of granting relief to an under-lessee 
is by way of new lease rather than under-lease. I do not read the relevant 
part of the order again. It is not happily expressed. In the first place, the term 
granted to the under-lessee is not the term which he had, viz., a term for one day 
less than the original term, but the whole of the original term. He was entitled 
to no more than one day less, but he did get the whole term. That is perhaps 
not very important; but it is also to be observed that nothing is said as to the 
terms on which the property is to be vested in him, but I think the words “ on 
the terms and conditions of the lease ’’ must be implied. Looking at this order 
and approaching it in the manner I have mentioned, I think it is reasonably 
clear that the order did not operate as an assignment, but operated as a grant 
of a lease expiring on June 24, 2010, on the terms and conditions of the original 
lease, so that the first defendant thereby again became in direct contractual 
relationship with the Prudential Assurance Company, the original lease having 
expired. Therefore, it seems to me that the first defendant must be treated as 
holding under a lease created by the order of Apr. 29, 1954. The question then 
is whether he holds that new lease free from the mortgage or subject to it. 

The law is, I think, not really in dispute. Where a lease which is in mortgage 
contains a right to renew it or an option to purchase a freehold reversion and those 
rights or options are exercised by the mortgagee, it is quite clear that the renewed 
term or the freehold reversion is held by the mortgagee as part of his security. 
That was made clear by the Court of Appeal in Nelson v. Hannam (3). In that 
case, LORD GREENE, M.R., said ([1942] 2 All E.R. at p- 685): 


The real truth of the matter, in my opinion, is this: a mortgagee who 
takes as part of his security an option to purchase the freehold is in principle 
in the same position as a mortgagee of a lease which contains an option 
to the lessee to renew. It is established by a number of old authorities, 
and, indeed, if I may say so at this time of day, at any rate, it would not 
require authority to establish the proposition, that, where pursuant to such a 
right to renew the mortgagee obtains the renewal, he must hold the renewed 
lease subject to the same equity of redemption as existed in relation to the 
original lease.”’ 


That does not directly cover this case. 

The general law is conveniently summed up in Re Biss (4). That case was not 
dealing with mortgages, but with the renewal of a lease which formed part of a 
trust estate; but both Str Richarp HENN Cottins, M.R., and Romer, L.J be 
dealt with the position of mortgagees. 

Str RicHarp Henn Corus, M.R., said ([1903] 2 Ch. at p. 56): 


‘“‘ But there is another elass of cases in which, as it seems to me, there is 
no presumption of law, but at most a rebuttable presumption of fact. In 
this class apparently are mortgagees; Rushworth’s case (5); joint tenants, 
Palmer v. Young (6); and partners, Featherstonhaugh v. Fenwick (2: 
Prima facie, a mortgagee cannot renew for himself : he cannot hold the 
accretion, any more than he can hold the term itself, free from the right to 
redeem; the reason here is analogous to that which governs the rights of 
tenants for life. But in this case the presumption is apparently rebuttable: 
end in Nesbitt v. Tredennick (8) Lorp Manners held it was rebutted He 
said ( 1 Ball. & B. at p. 47): ‘Here no part of Nesbitt’s conduct chee a 
contrivance, nor was he in possession: all that Nesbitt or Tredennick treated 


for, was a new lease, giving full opportunity to the plaintiffs, to dispose of 
their interests or to renew if they were enabled so to do ’.” 
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Romer, L.J., said ([1903] 2 Ch. at p. 62): 


“I will next deal with the cases decided as between mortgagor and 
mortgagee. Each of these owes a duty to the other in respect of the 
mort gaged property; and in case of one being able, by virtue of his position 
to obtain a renewal of a mortgaged lease, there are obvious grounds a 
it should be held against him, at any rate as a rule, that the renewed lease 
should be treated as engrafted on the old and as forming part of the mortgage 
security. In the case of a mortgagee renewing it was put as follows by 
the court in the case of Rakestraw v. Brewer (9) (2 P. Wms. at p. 513): 
‘This additional term comes from the old root, and is of the same nature 
subject to the same equity of redemption, else hardships might be brought 
upon mortgagors by the mortgagees getting such additional terms more 
easily, as being possessed of one not expired, and by that means worming 
out and oppressing a poor mortgagor ’.” 


In both those passages the court was dealing with the case where a mortgagee 
is able to renew not as of right, but where, on the expiry of the old lease, the 
mortgagee by virtue of his position was or might be favourably placed to obtain a 
renewal from the landlord. As Str RicHarpD HENN CoLLins pointed out, however, 
where the mortgagee is guilty of no contrivance, where he is not in possession 
and where, in the words of the old case of Nesbitt v. Tredennick (8), he has not 
“amused”? the mortgagor, “with hopes of his redeeming ”’, the mortgagee 
may be in a position to keep the new lease for himself; but one starts with this, 
that prima facie the mortgagee holds a new term as part of the old stock and 
subject of the mortgage. 

Counsel for the first defendant has forcibly pointed out here that the plaintiffs 
have never paid any rent or any interest. They did at one time repay £750 
of capital, but that is all that they have ever done in the way of payment under 
the lease and under the mortgage. They had every opportunity of getting 
relief from forfeiture. On Mar. 23, 1954, an order was made in their favour 
which could not be described as unduly onerous in any way, but they entirely 
failed to take advantage of that order. The first defendant only obtained 
the order of Apr. 29, 1954, vesting the premises in him when the plaintiffs had 
wholly failed to take advantage of the order which they had obtained and it 
stood dismissed. It is admitted by the plaintiffs here that there is no question 
of the first defendant having in any way abused his position or gone behind the 
backs of the plaintiffs in any way. He has behaved with perfect propriety, and 
gave every opportunity to the plaintiffs themselves to get relief, and it was 
only when they failed that he took steps. He was not, of course, at the relevant 
time in possession of the mortgaged premises. Counsel for the first defendant 
submits that really the matter rests on conscience and there is nothing whatever 
unconscionable in the first defendant claiming the lease for his own. He claimed 
it in the presence of the plaintiffs, who were parties to his application, and, 
indeed, they appealed to the judge in chambers. They had had their chance, 
and then it was open to the first defendant to step in and get a lease, and, therefore, 
it is said with much force that the lease granted to the first defendant ought to 
be treated as his own and not subject to the mortgage. 

Now whichever be the right view, certain anomalies, it seems to me, necessarily 
arise. If this new lease is not treated as part of the mortgage security, then I 
can see no reason in law why the first defendant should not keep his new lease 
and at the same time sue the plaintiffs for the whole mortgage money under 
the covenants in the mortgage, for the position in law can be no different from 
the case where the leasehold security has expired not by forfeiture, but by 
effluxion of time; that would seem to be a hardship on the plaintiffs. On the 
other hand, the anomalies certainly arise the other way if the plaintiffs are right. 
It is clear that the mortgagee receiving a new lease will remain liable on his 
covenants throughout the residue of the term, although he may be redeemed 
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by the mortgagor next day. If the mortgagor applied for relief, but was found 
to be quite unsuitable, because, for instance, he has used the demised premises 
as a brothel, and relief is refused on that ground, but a new lease is granted to 
the mortgagee, as happened in the recent case before me, Grand Junction Canal 
v. Bates (10), then, if the plaintiffs are right, the mortgagor being im a position 
to redeem the mortgage, the landlord, who has been compelled to grant a new 
lease to the mortgagee, finds that the wholly unsuitable mortgagor 1s agam in 
possession of the demised premises. That would seem strange. Hardship 
arises whichever way one looks at the matter, and the question of hardship 
seldom affords a true guide as to the proper principles to be applied. 

I think the matter is to be looked at in this way. At common law, if a lease 
was forfeited, that necessarily brought down with it all under-leases and much 
hardship to innocent persons was thereby caused. Thus it became the practice 
of the Court of Chancery to relieve against forfeiture for non-payment of rent, 
because the lease was looked on as mere security for the payment of rent; and 
statute carried that principle further*. I need not review the history of the 
statutes, which is too well known to require it. The relevant statutory provision 
is now embodied in the Law of Property Act, 1925, s. 146 (4). The whole object 
of the enactments was to relieve from the hardship of the common Jaw. Looked 
at in that way, it seems to me that in principle, where the lessee defaults and 
the under-lessee comes forward, he comes forward to protect his position and to 
protect what in substance is his under-lease. It is quite true that he gets a new 
lease, but the whole essence of the matter is that he is to be protected in substance 
in respect of his under-lease, as VAUGHAN WIxLiAMs, L.J., said in Ewart v. 
Fryer (1) ({1901] 1 Ch. at p. 512): 


‘‘ Now, in my judgment, s. 4 of the Conveyancing Act, 1892, was intended 
to protect a vested interest which the legislature thought ought to be 
protected. At law there is no privity between the under-lessee and the 
original lessor. The object of the statute was that protection should be given 
to the under-lessee.”’ 


So here, it seems to me, in substance the legislature intends that the mortgagee 
shall be protected, and he is protected by his being given a new lease, but it must 
necessarily be a lease substituted for the old, and, therefore, in the case of a 
mortgagor, it must be in my judgment a substituted security. 

Another way of regarding the matter is this. It seems to me that the ‘position 
is closely analogous to cases of the right to renew a lease or to purchase the free- 
hold reversion. Here, of course, there is no absolute and unqualified right, but 
everyone entering into a lease and an under-lease knows that there will be 
available to them the right of applying to the court to exercise a discretion in 
their favour on suitable terms where the lessee defaults. Accordingly, in my 
judgment, the lease created by the order of Apr. 29, 1954, must be treated as 
subject to the mortgage. 

That gives rise to the second point. As I have already mentioned, on Oct. 4 
1954, the first defendant entered into a contract to sell the demised premised 
to the remaining defendants, and he contracted confessedly not in the exercise 
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of his power of sale, which he could have done, notwithstanding the issue of the 
writ, but as absolute owner, he maintaining perfectly fairly, though in my 
judgment wrongly, that he was the absolute owner of the new lease granted to 
him. There was some argument before me, but, of course, counsel for the first 
defendant fairly admitted that, if he was wrong on the main point, as I have 
now held him to be, he could not resist an accounting of the proceeds of sale 
having sold at a substantial profit. There was some discussion this morning, 
and it seemed to me possible that there might be some ground for restraining 
him from proceeding with this particular contract, because he had entered into 
it not rightfully in exercise of his power of sale but wrongfully purporting to 
deny the plaintiffs’ title and to exercise his rights as absolute owner. The matter, 
however, does not call for decision, for counsel for the plaintiffs elected not to 
ask for any injunction to restrain the first defendant from proceeding with his 
contract. I shall make a declaration that the substituted lease is subject to 
the mortgage without prejudice to the question whether there is having regard 
to the contract a subsisting right to redeem and the register must be rectified 
in the appropriate manner. 

Declaration accordingly. 


Solicitors: Mark Lemon (for the plaintiffs); Scadding & Bodkin (for all 
defendants). 
[Reported by R. D. H. OsBornz, Esaq., Barrister-at-Law.] 


BROOME v. BROOME (EDMUNDSON cited). 


[PRoBATE, DIVORCE AND ADMIRALTY Division (Sachs, J.), December 6, 7, 8, 
15, 1954.] 


Discovery—Production of documents—Privilege—Production contrary to the 
public interest—Oral evidence of witness under subpoena—Application by 
Crown to set aside subpoena. 

In a defended suit for divorce the wife caused a subpoena ad testificandum 
to be served on a representative of the Soldiers’, Sailors’, and Airmen’s 
Families Association, and a subpoena duces tecum to be served on the 
Secretary of State for War to bring “‘ All letters received by, copies of letters 
sent by, and memoranda and records made by, the . . . Association,”’ 
concerning the parties. The Secretary of State issued a certificate in which 
he stated that in his opinion it was not in the public interest that the 
documents should be produced or the evidence of the representative given 
orally. At the hearing of the suit application was made on behalf of the 
Crown to set aside the subpoenas. 

Held: (i) Crown privilege from disclosure could attach to all documents, 
irrespective of where they originated or in whose custody they reposed, . 
provided that they had properly either emanated from, or come into the 
possession of, some servant or agent of the Crown; physical possession. of a 
document by the Crown normally enabled the Crown to claim privilege ; 
accordingly, Crown privilege attached to the documents in the present case 
(Duncan v. Cammell Laird & Co., Ltd., [1942] 1 All E.R. 587 and Ellis v. 
Home Office, [1953] 2 All E.R. 149 applied). 

(ii) even if it were within the competence of a Minister of the Crown to 
prevent a witness giving evidence on some set or class of facts, it was wrong 
to adopt a procedure which would prevent the witness giving any evidence 
of any sort; and, since the evidence of the 8.8.A.F.A. representative might 
be of facts which it was not against the public interest to disclose and since 
to set aside the subpoena ad testificandum would have prevented the witness 
giving evidence of any fact, the application to set aside that subpoena 


failed. 
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(iii) as it was not possible to ascertain from the wording of the certificate 
the nature of the evidence for which privilege was claimed, it would not be 
right to allow counsel for the Crown to listen to each question and to take 
objection if he desired (observations of Jenkins, L.J., in Ellis v. Home 

Office, [1953] 2 All E.R. at p. 161, distinguished). 

[Editorial Note. The claim of the Crown against the giving of evidence 
under the subpoena ad testificandum in the present case failed on a procedural 
question, but Sacus, J., referred to a passage in the opinion of Viscount SIMON 
in Duncan v. Cammell Laird & Co., Ltd. ({1942] 1 All E.R. at p. 595, letter H) 
where it was said that the principle of Crown privilege (i.e., the rule that the 
interests of the state must not be put in jeopardy by the production of documents 
whose publication would be contrary to the public interest) must also apply 
to exclude verbal evidence (see p. 205, letter C, post). The present case leaves 
open the question of substantive law whether this dictum ought to be applied 
either to the type of fact with which the court was concerned in the case of 
Duncan v. Cammell Laird & Co., Ltd., or to wider sets of fact such as those 
with which the court was concerned in the present case. 

As to Discovery by or against the Crown, see 10 Hatspury’s Laws (2nd 
Edn.) 352, para. 423; and for cases on the subject, see 18 Diarst 59-61, 161-176. 

As to Public Policy as a ground for Resisting Production of Documents, see 
10 Hatspury’s Laws (2nd Edn.) 397, para. 479; and for cases on the subject, 
see 18 DicEst 166-169, 1202-1223.] 


Cases referred to: 

(1) Duncan v. Cammell Laird & Co., Ltd., [1942] 1 All E.R. 587; [1942] 
A.C. 624; 111 L.J.K.B. 406; 166 L.T. 366; 2nd Digest Supp. 

(2) Ellis v. Home Office, [1953] 2 All E.R. 149; [1953] 2 Q.B. 135; 3rd Digest 
Supp. 

(3) Ankin v. London & North Eastern Ry. Co., [1930] 1 K.B. 527; 99 L.J.K.B. 
293; 142 L.T. 368; Digest Supp. 

(4) Moss v. Chesham U.D.C. (Jan. 16, 1945), Unreported. 

(5) McTaggart v. McTaggart, [1948] 2 All E.R. 754; [1949] P. 94; [1949] 
L.J.R. 82; 27 Digest (Repl.) 368, 3044. 

(6) Seep Mole, [1950] 2 All E.R. 328; [1951] P. 21; 27 Digest (Repl.) 368, 

46, 

(7) R. v. Baines, [1909] 1 K.B. 258; 78 L.J.K.B. 119; 100 L.T. 78-2721 

524; 11 Digest (Repl.) 575, 108. 


Petition for divorce. 

The wife, by petition dated Aug. 12, 1953, prayed that her marriage to the 
respondent might be dissolved. The parties were married in March, 1945, and 
there were two children of the marriage. The husband was a sergeant in the 
army and in 1949 was posted abroad. In March, 1951, the wife and the children 
joined the husband in Hong Kong, but returned to England in September, 1951. 
By her petition the wife alleged that the husband had treated her with cruelt 
and alleged, among other allegations: : 


* That on her arrival [in Hong Kong] the [wife] found that the [husband] 
had not applied for married quarters, and he took her to a filthy apartment 
of a standard far below his means; the [husband] failed to provide the 


[wife] with any help or assistance; kept her short of 
disgracefully towards her.” 1% of money and behaved 


The wife prayed accordingly, that the marria i i 
yea, ’ ge might be dissolved. 
husband by his answer dated Nov. 19, 1953, denied heehee of cite ae 


1954, the husband amended his answer by adding an allegation that the wife 


A 


P.D.A.] BROOME v. BROOME (Sacus, J.) 203 


2 cage Jontege and cross-praying for a divorce. The wife caused a 
subpoena duces tecum, dated Nov. 12, 1954, to be served t secret 
State for War, to bring eee a 


* All letters received by, copies of letters sent by, and memoranda and 
records made by, the Soldiers’, Sailors’, and Airmen’s Families Association 
concerning the [wife] and the [husband].”’ , 


By a certificate dated Nov. 29, 1954, the Secretary of State for War stated: 


me I have read the correspondence and notes covered by the subpoena 
issued to me dated Nov. 12, 1954, and I have considered the evidence which 
Mrs. . . . Allsop could give, as set out in a statement taken from her and 
submitted to the Treasury Solicitor by [the wife’s solicitors], and I am of 
opinion that it is not in the public interest that the documents should be 
produced or the evidence of Mrs. Allsop given orally.” 


When the suit came on for hearing counsel instructed by the Treasury Solicitor 
applied, before the opening of the case, to set aside both subpoenas, but at 
the request of Sacus, J., the argument was deferred until Mrs. Allsop was 
called to the witness-box. The report deals solely with the rulings of Sacus, J., 
on the claim of privilege made before the witness was sworn. 


P. R. Hollins for the wife. 
T. Dewar for the husband. 
Rodger Winn for the Treasury Solicitor. 
Cur. adv. vult. 


Dec. 15. SACHS, J., read a judgment in the course of which he said: 
It is convenient first to refer to the subpoena duces tecum. It was explained 
to me that the Soldiers’, Sailors’, and Airmen’s Families Association, which I 
will call by its usual abbreviation 8.S.A.F.A., is an association to which had 
been granted a charter of incorporation—and copies were in due course produced 
to me of its charter together with its rules, and its “‘ duties of office bearers ”’. 
Further, there was put before me, by consent of all concerned, the 8.S.A.F.A. 
handbook of May, 1952, which details the work and administration of the 
association, a pamphlet of January, 1953, entitled ‘‘ Welfare Notes for 
S.S.A.F.A. Overseas’, and pp. 75 to 80 of the Manual of Pay Duties—which 
has a section entitled ‘‘ Separation or estrangement between the soldier and 
his wife’. It being an integral part of the argument as put forward to me that 
S.S.A.F.A. was an independent body, and that neither the association itself nor 
its staff were employees of the Crown, it is convenient to state at the outset that 
the association’s independence is made clear by its charter. Its work is, of 
course, well known to be of magnificent assistance to members and ex-members 
of the atmed forces of the Crown and their families; and on pp. 21 to 22 of 
the handbook there is to be found a list of some twenty or thirty examples of the 
work of the association. Amongst these many examples figure “ family welfare 
and problems ” and “service family problems”. Other examples range from 
“apprenticeship fees’ to “ widows, grants to”’. In connection with “ family 
welfare and problems” S.S.A.F.A.’s function as regards matrimonial cases, 
which has the special object of effecting reconciliations, is set out at p. 15 of the 
handbook. , 

With the aid of this background information counsel for the Treasury Solicitor 
referred to the certificate by the Secretary of State for War dated Nov. 29, 1954, 
which stated, inter alia, that having read the correspondence and notes covered 
by the subpoena duces tecum addressed to him he was of the opinion that it 
was not in the public interest that the documents should be produced. In support 
of the claim for privilege counsel referred me to the well-known authorities 
Duncan v. Cammell Laird & Co., Ltd. (1), Ellis v. Home Office (2) and Ankin v. 
London & North Eastern Ry. Co. (3). In addition he assisted me by reading 
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considerable extracts from the argument of Mr. Comyns Carr, K.C., and Sir 
Valentine Holmes, K.C. respectively before LynsxEy, J., in Moss v. Chesham 
U.D.C. (4), together with the dicta of Lynskey, J., in the course of those argu- 
ments. The above decisions seem to make it clear that where documents are 
concerned the Crown privilege can attach irrespective of where a document 
originates or in whose custody it reposes—subject, however, to the points that 
all the decided cases relate to documents which have either emanated from or have 
come into the possession of some servant or agent of the Crown properly, and 
that physical possession of a document by the Crown normally of itself enables 
the Crown to claim privilege. Although it was not made entirely clear how the 
documents came into the possession of the War Office, it has of course been 
assumed by me that they had not been lodged with the Secretary of State for 
War solely for the purpose of a claim for Crown privilege being made, and on 
that footing I accordingly ruled that Crown privilege attached to them—and, 
indeed, counsel for the wife did not in the upshot argue to the contrary. 

Counsel for the Treasury Solicitor further argued that secondary evidence of 
the contents of the documents was not admissible on the ground that where it is 
contrary to the public interest for the document to be produced, then the privilege 
applies to secondary evidence, whether that evidence consists of a copy of the 
document or of oral evidence as to its contents. That point, however, did not 
arise in the present case, as no such secondary evidence was tendered. The 
authorities, however, appeared to support counsel’s argument in relation to 
documents sent in the normal course of communication by or to servants of 
the Crown or their agents: but I am not sure (in the absence of full information 
as to precisely how the Crown came to possess these particular documents) 
whether the rule as to secondary evidence would necessarily have applied 
here. The position where the Crown is a mere bailee may need further 
examination. One point, however, I should make plain—that counsel for the 
Treasury Solicitor disclaimed (as indeed was clearly right) any suggestion that a 
fact stated in a privileged document could not be put in evidence aliunde merely 
because it had been stated in a privileged document. : 

Then came the argument on the application to set aside the subpoena ad 
testificandum addressed to Mrs. Allsop. Counsel for the Treasury Solicitor 
adduced arguments of a far-reaching nature to support first the Secretary of 
State for War’s certificate which was in the following terms: 


“I have read the correspondence and notes covered by the subpoena 
issued to me dated Nov. 12, 1954, and I have considered the evidence which 
Mrs. . . . Allsop could give, as set out in a statement taken from her and 
submitted to the Treasury Solicitor by [the wife’s solicitors], and I am of 
opinion that it is not in the public interest that the documents should be 
produced or the evidence of Mrs. Allsop given orally,”’ 


and, secondly, his argument that a correct method of attaining the object aimed 
at by the certificate was to have the subpoena set aside. The substance of his 
argument was that Crown privilege attached not merely to documents, to 
secondary evidence as to the contents of those documents, and to evidence 
as to what occurred at any government-instigated inquiries (other than public 


in court by the witness. Counsel submitted that if, for example, the issue in 
a civil action was whether A stole money or goods from B, it would be competent 
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for a witness who saw the theft to give evidence to that effect. According to 
counsel the sole test whether the privilege attached was the opinion of a Minister 
that for the witness to give that piece of evidence was contrary to the public 
interest, an Opinion into which, he submitted, the court could make no inquiry. 
What may be compendiously described as “ privilege by unexaminable certifi- 
cate ’’ was thus asserted to be all-embracing. That being counsel’s submission 
as to the state of the law, he went on to submit that the correct procedure when 
a Minister of the Crown had given a certificate in the general form used in the 
present case was for the Crown to apply for the subpoena addressed to the 
* witness to be set aside. 

As regards the law relating to the powers of the Crown to prevent any and every 
witness giving evidence of facts which that witness had seen, counsel stated that 
he was unable to produce any authority as to a court acting after full argument 
(or even without full argument) on such a broad claim by the Crown. He 
relied, however, on a dictum in the speech of Viscount Simon, L.C., in Duncan 
v. Cammell Laird & Co., Ltd. (1), a case relating to the specification and other 
documents held by agents of the Crown touching the construction of, and the 
condition of, a ship of war—the submarine Thetis. There it was stated ([1942] 
1 All E.R. at p. 595): 


“ The present opinion is concerned only with the production of documents, 
but it seems to me that the same principle must also apply to the exclusion 
of verbal evidence which, if given, would jeopardise the interests of the 
community.” 

As regards the evidence of Mrs. Allsop, counsel stated that the desire of the Crown 
was to ensure that those works of 8.8.A.F.A. which were concerned with main- 
taining good relations between husband and wife, and which often took the form 
of attempts to reconcile them after troubles had arisen, should be given the 
same sort of protection from disclosure in court as the efforts of probation 
officers and others who come within the Court of Appeal decisions of McTaggart 
v. McTaggart (5) and Mole v. Mole (6). For the S.S.A.F.A. organisation it was, 
however, desired by the Minister of War that the protection from its efforts 
being the subject of evidence should apply whether or not the parties desired 
such protection, or even if both parties desired that the evidence be given. 
Counsel’s point was that the privilege in cases like Mole v. Mole (6) could be 
waived by the parties, whereas the Minister of War desired that there should be 
no chance of such a waiver. The head of public interest put forward was that 
of the maintenance of the morale of the armed forces. 

When, however, one had regard to the issues which were being contested in the 
present case, it was obvious that the case had so developed that the evidence of 
Mrs. Allsop might well be relevant to points which had arisen before there was any 
occasion for reconciliation between the parties. Thus there were disputes both as 
to what accommodation could have been secured by the husband at the time when 
his wife arrived in Hong Kong; as to whether or not the accommodation he m 
fact secured was reasonable accommodation in the circumstances; and as to 
matters relating to general conditions in Hong Kong. Until questions were 
put to the witness it was obviously impossible to tell whether or not they came 
within that area of 8.S.A.F.A. activities for which the Minister of War was 
stated to desire protection. An application to set aside the subpoena would, 
if granted, have prevented the witness even being sworn, and would certainly 
have prevented her having given evidence on any fact, whether or not it was 
one against the public interest to disclose. Further, any certificate in a “ blanket 
form ”’ which stopped a witness going into the witness-box seems contrary in 
principle to those portions of the decided cases which enjoin Ministers before 
giving a certificate as regards documents to examine each in turn the light of 
the issues arising in the case.* 


* See, 0.g., por JENKINS, L.J., in Hllis v. Home Office, [1953] 2 All H.R. at p. 160, lotter H. 
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In those circumstances it seemed to me that even if it was within the 
competence of a Minister of the Crown to prevent a witness giving evidence 
on some set of facts or class of facts, it was surely wrong to adopt a procedure 
which would prevent the witness giving any evidence whatsoever of any sort. 
Certainly nothing in R. v. Baines (7) assisted counsel, as the present subpoena 
did not refer to a witness who could give no relevant evidence, nor was the 
subpoena oppressive in any way. Accordingly, I ruled that the application to 
set aside the subpoena failed. 

Counsel then suggested that it might be left open to him to listen to each 
question in turn and take on that question such objection as might seem right. 
In that behalf he relied on a suggestion made by Jenxrns, L.J., in his judgment 
in Ellis v. Home Office (2) ([1953] 2 All E.R. at p. 161). That suggestion, however, 
relates to the waiver of privilege after that privilege has been established. In 
the present case the form of the certificate was not such as to enable the court to 
ascertain from its wording what really was the nature of the evidence for which 
privilege was being claimed, and I declined to allow counsel to adopt the suggested 
course unless he obtained some further certificate on which I could consider 
better whether the privilege arose and what it attached to. I offered him an 
adjournment for that purpose, or in case he wished to test my ruling on the 
subpoena by going to the Court of Appeal, but in all the circumstances he 
preferred not to be granted such an adjournment for either purpose. The result 
was that he ceased to have a locus standi in the case, but helpfully volunteered 
to and did remain as amicus curiae. 

As the claim to Crown privilege thus failed on an issue of procedure, it is not 
necessary for me to decide whether the privilege claimed exists or what is the 
correct procedure for claiming it; but the points having been developed in 
lucid and cogent argument on behalf of the Crown it seems right to say that at 
the stage when my ruling was given I had not been persuaded of the existence 
of the privilege in the terms in which it was submitted to me. 

No case having been found in the reports of such privilege having been thus 
successfully asserted by the Crown, and no text-book vouching for its existence 
having been cited, I feel that any court would consider carefully before corniceding 
to the Crown what would be in effect a general power wholly to suppress evidence 
from every source of facts merely on the unexaminable opinion of a Minister as 
to what that Minister regarded as the public interest. Whatever may be the 
position in other countries it would seem that this country has progressed 
for some considerable period without such a wide power having been thus 
asserted. In relation to the present case the claim involved the extension 
or development of Crown privilege in three separate directions, viz., (i) as to 
the all-embracing nature of the evidence privileged (for previous claims in this 
form have related only to documents) (ii) as to the persons affected (the claim 
referred to all witnesses, as opposed to classes of witnesses) and (ili) as to the 
heads of public interest (the head here asserted being maintenance of the morale 
of the forces). Before the claim of the Crown to such wide privilege were held to 
be valid in law, my inclination would have been to call for argument on certain 
further points. First, whether the development of Crown privilege on the 
grounds of public interest might not now be regarded by the courts in the same 
light as development of new heads of public policy invalidating contracts, and 
new heads of criminal charges against individuals of acting to the public mischief; 
the tendency in each of these matters being for the courts not to develop fresh 
heads but to leave that to the legislature. Secondly, if there is to be development 
it might be considered whether the development might not be circumscribed by 
reference to certain specific heads of public interest, such as the safety of the 
realm, international relations, and the prevention and detection of crime. 
(One cannot help noting that the steps which would extend the heads of public 


interest from ‘‘ maintaining the morale of the forces ” to “‘ maintaining general 
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public morale . and thence to “ maintaining the faith of the public in specific 
mstitutions serving it *’ are neither very large nor unduly illogical.) Thirdly, 
whether the present method for claiming privilege in relation to specific documents 
is necessarily apt for claiming privilege in relation to a witness who may be asked in 
the box to answer questions, the precise form of which cannot be ascertained until 
counsel has put those questions in the light of the course the case takes at the 
trial. Whilst the courts have never been slow to prevent improper disclosure 
of matters truly injurious to the vital interests of the realm, I doubt whether it 
can rightly be said that they in the past have found themselves unable or are 
now unable to prevent such improper disclosure of matters (at any rate in 
relation to the reasonably circumscribed matters indicated above) without 
the Crown being held to have so wide an area of privilege by unexaminable 
certificate as it now seeks to assert. © 
It is of obvious importance to ensure generally that claims of Crown privilege 
are not used unnecessarily to the detriment of the vital need of the courts to 
have the truth put before them; and the facts of the present case well illustrate 
how easily it can be sought unnecessarily, albeit in the utmost good faith, to 
make such a claim. When Mrs. Allsop was called she spoke of the way in which 
the wife was received at the quay at Hong Kong, of the sort of accommodation 
which was available for wives, of the suitability of certain accommodation which 
the husband had secured, and of the wife having a certain disability which made 
it the harder for her to bear intensely hot weather. On all those points her 
evidence was of assistance to the court; on none of them was there any apparent 
cause for any intervention in the name of Crown privilege. When the witness’s 
evidence began to verge on later matters which had been her concern in her 
capacity as conciliator it was easy to ensure that the principles laid down in 
Mole v. Mole (6) were applied. Indeed, counsel for the Treasury Solicitor in the 
upshot appeared readily to concede that nothing had happened which really 
called for intervention by the Crown, even if the privilege existed. The effect of 
the evidence which thus became available was as follows: that the husband and 
wife on their meeting on the quay were in tears of joy, and that there was nothing 
unfriendly in the reception of the wife on the part of the husband. Next, that 
the wife was taken to accommodation which had been approved as suitable by 
the commanding officer—although the accommodation to which she was taken 
was not Lytton House to which most of the other wives on the transport had 
gone. Lytton House it so happened had been one of the places where the husband 
tried to get accommodation, but he had been told that it was full. 
Rule accordingly. 
Solicitors: Barton & Hanning (for the wife); Rowley, Ashworth & Co., agents 
for Nash, Howett, Cocks & Clapp, Plymouth (for the husband); Treasury Solicitor. 
[Reported by A. T. Hootanan, Esq., Barrister-at-Law.] 


WRIGHT v. WALFORD. 


[Court or AppraL (Sir Raymond Evershed, M.R., Birkett and Romer, L.JJ.), 
December 14, 15, 16, 1954.] 


Rent Restriction—Possession—House required by landlord—‘‘ Not being a land- 
lord who has become landlord by purchasing the dwelling-house after Sept. 1, 
1939 ’—Purchase by sub-tenant in 1952—Surrender of tenancy of the whole 
house against grant of new tenancy of the part of the house occupied by tenant 
—Rent and Mortgage Interest Restrictions (Amendment) Act, 1933 (23 & 24 
Geo. 5 c. 32), Sch. 1, para. (h), as amended by Rent and Mortgage Interest 
Restrictions Act, 1939 (2 & 3 Geo. 6 c. 71), s. 3 (1) and Sch. 1. 

In 1940 the then landlord let to the defendant a dwelling-house consisting 
of a basement and three floors at a weekly rent of £1. In 1948 the defendant 
sub-let the two top floors to the plaintiff. In January, 1952, the plaintiff 
purchased the freehold of the dwelling-house, but continued to occupy 
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the two top floors as sub-tenant of the defendant. In July, 1952, the 
plaintiff gave to the defendant notice to quit the whole house, offering as 
alternative accommodation the part in fact occupied by the defendant, 
namely, the basement and ground floor. By an agreement made in Sep- 
tember, 1952, the defendant surrendered his tenancy of the whole house to 
the plaintiff and became a contractual tenant of the basement and the ground 
floor. In May, 1954, the plaintiff served on the defendant notice to quit the 
basement and ground floor. The plaintiff now claimed possession of the 
basement and the ground floor under Sch. 1, para. (h), to the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933, alleging that he, 
not being a landlord who had become landlord by purchasing the dwelling- 
house after Sept. 1, 1939, reasonably required the same for occupation as a 
residence for himself. 

Held: since the plaintiff had become the landlord of the defendant as 
result of purchasing the dwelling-house and had so remained without a 
break ever since, even though the incidents of the relationship between the 
plaintiff and the defendant had been varied by negotiation, the plaintiff 
was a landlord who had become a landlord by purchasing the dwelling-house 
within the meaning of para. (h) of Sch. 1 to the Act of 1933, and, therefore, 
was not entitled to recover possession under that paragraph. 

Dictum of Scort, L.J., in Fowle v. Bell ([1946] 2 All E.R. at p. 669) 
considered and the dictum of Dennin@, L.J., in Littlechild v. Holt ({1949] 
1 All E.R. at p. 937) distinguished and not applied. 

Appeal dismissed. 


[As to Landlord’s Right to Possession of a Dwelling-House for His Own 
Occupation under the Rent Restrictions Acts, see 20 Hatspury’s Laws (2nd 
Edn.) 332, para. 396; and for cases on the subject, see 31 Dicest (Repl.) 705, 706, 
7937-7948. 

For the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 15 (3), the Rent and Mortgage Interest Restrictions (Amendment) Act, 
1933, Sch. 1, para. (h), and the Rent and Mortgage Interest Restrictions Act, 1939, 
Sch. 1, see 13 HausBury’s StaturEs (2nd Edn.) 1019, 1060 and 1081.] 


Cases referred to: 
(1) Epps v. Rothnie, [1946] 1 All E.R. 146; [1945] K.B. 562; 114 L.J.K.B. 511; 
173 L.T. 353; 31 Digest (Repl.) 705, 7938. 
(2) Fowle v. Bell, [1946] 2 All E.R. 668; [1947] K.B. 242; [1947] L.J.R. 115; 
31 Digest (Repl.) 708, 7957. 
(3) Lnttlechild v. Holt, [1949] 1 All E.R. 933; [1950] 1 K.B. 1; [1949] L.J.R. 
1299; 31 Digest 707, 7953. 
(4) Cairns v. Piper, [1954] 2 All E.R. 611; [1954] 2 Q.B. 210. 
Appeal. 
The plaintiff appealed against an order of His Honour JupGE GLAZEBROOK 
sitting at Gravesend County Court, dated July 19, 1954. , 
In 1940, premises at 11 Darnley Street, Gravesend, were let to the defendant. 
The premises consisted of the basement and ground floor (having together five 
rooms) and the first and second floors (having together three rooms). In 1948 
the defendant sub-let the first and second floors to the plaintiff, but remained 
in occupation of the basement and ground floor. In J anuary, 1952, the 


plaintiff bought the premises from the then landlord, the defendant being- 


unable or unwilling to make the purchase. On July 16, 1952, the plaintiff sent 
to the defendant a notice to quit the premises, and by letter of the same da 

offered as alternative accommodation the two floors which the defendant ae 
in fact occupied, namely, the basement and ground floor. The defehibadt 
accepted that offer and by an agreement made on Sept. 30, 1952, the defendant 
surrendered his tenancy of the premises and entered into a nen contract i 
tenancy with the plaintiff in respect of the basement and ground floor pe 


A 
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notice to quit dated May 11, 1954, the plaintiff determined that tenancy. On 
May 26, 1954, the plaintiff instituted proceedings in the county court claiming 
against the defendant possession of the basement and ground floor and offering 
as alternative accommodation the two rooms and kitchen in the basement 
alternatively alleging that the basement and ground floor were reasonably 
required for occupation as a residence for himself, the plaintiff, and his family. 
At the hearing the plaintiff stated that he would be satisfied if he obtained 
possession of only one room on the ground floor and not the two rooms which he 
had claimed. 

The county court judge found (i) that the alternative accommodation offered 
was not reasonably suitable to the needs of the defendant and his family as 
regards extent and (ii) that the plaintiff had become landlord by purchasing 
the dwelling-house after Sept. 1, 1939, within the meaning of the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933, Sch. 1, para. (h), and 
that, therefore, the plaintiff’s claim failed. 

On the merits of the second issue, the county court judge found that the 
plaintiff would have been entitled to recover possession of one room on the 
ground floor, and that it would have been reasonable to have made such an 
order under s. 3 (1) of the Act of 1933. The plaintiff now appealed. 


R. E. Megarry for the plaintiff. 
G. Avgherinos for the defendant. 


SIR RAYMOND EVERSHED, M.R.: The question in this difficult case is 
whether or not the plaintiff is entitled to an order for possession against the 
defendant (the county court judge having intimated that he would exercise all 
the discretions which are relevant in the plaintiff’s favour), having regard to the 
provisions in the parenthesis in para. (h) of Sch. 1 to the Rent and Mortgage 
Interest Restrictions (Amendment) Act, 1933. The parenthesis is well known, 
and reads: 


“not being a landlord who has become landlord by purchasing the 
dwelling-house or any interest therein after [a particular date which may 
vary with the particular house].”’ 


Although on a first reading those few words in the parenthesis would not appear 
abstruse or involved, they have, none the less, given rise from time to time to 
questions which have been decided in this court. For example, it was held in 
Epps v. Rothnie (1) that the words did not apply where the tenant being sued 
had been granted his tenancy after the landlord had purchased the house, which 
had been vacant when the previous owner sold. In Fowle v. Bell (2) it was held 
in somewhat similar circumstances that, where at the date of the purchase the 
house was tenanted, but by a different tenant from the tenant who was the 
defendant in the suit, the parenthesis did not apply so as to give an added measure 
of protection to the tenant. A third case, Littlechild v. Holt (3) was more 
complicated. At the date of the hearing the person in the position of landlord 
was not the landlord who had acquired the premises; for the latter had died, and 
his position had been taken by his wife as his personal representative. Similarly, 
the tenant who was in fact in occupation at the date of the purchase, had also 
died, but his position had been taken by a relative in pursuance of the 
special privileges conferred on a certain class of relatives by the Increase of 
Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (1) (g). In the 
peculiar circumstances of that case, this court came to the conclusion that the 
protection which had belonged originally to the tenant at the time of the purchase 
persisted in the person of that tenant’s relative and availed against the former 
landlord’s widow. The last case in point of time was Cairns v. Piper (4) where the 
problem posed was: If the person being sued as tenant at the date of the writ 
had been a sub-tenant at the date of the purchase, how did that person stand as 


210 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


regards this parenthesis ? And this court said: That person does not get the 
rotection of the parenthesis. 

i Tt is not uncommon in regard to questions arising under the Rent Acts to find 

that that which appears at first sight plain, when applied to particular facts, 

gives rise to problems which are far from easy. The facts of the present case 

are different from any of those which I have mentioned. ; 

[His LoRDSHIP stated the facts and continued:] In 1952 the plaintiff was, 
without doubt, vis-a-vis the defendant subject to the disability of para. (h), 
and when he gave the defendant notice to quit in July, 1952, he offered alternative 
accommodation to the defendant. On a first reading of this legislation no one 
would think that a landlord could offer as alternative accommodation the same 
accommodation which the tenant was then occupying; but that that can be 
done is now accepted. The plaintiff, therefore, offered to the defendant the two 
floors which he then in fact occupied. The defendant thought that, having 
regard to the threat of proceedings, it was better for him to accept that offer. I 
have no doubt that he came to that conclusion on good advice and thereby 
avoided the expensive luxury of litigation. By agreement between the parties 
there was, therefore, an agreement on the defendant’s part to surrender the 
original ‘tenancy of the whole house. That was followed by a new contractual 
tenancy between the plaintiff and the defendant limited to the ground floor and 
basement. The plaintiff’s original sub-tenancy determined, of course, with the 
surrender of the head tenancy. The present proceedings were then started, the 
plaintiff seeking possession, having first validly determined the contractual 
tenancy, of the ground floor and basement. He is really asking for no more than 
one room only, but he says: “‘ I am now no longer in this matter subject to the 
special prohibition of the parenthesis, because our relationship is something 
quite new which has come into being by the voluntary act or acts of the parties 
since I, the landlord, purchased this house. Therefore, it is no more true to 
say of me that I have become your landlord by purchasing the dwelling-house 
than it would be if you, the defendant, had gone away altogether and I had 
granted a new tenancy to an entirely different person who had never been there 
before.” That is the problem, and it is plain that it is really in a small compass, 
although, having regard to the decided cases, it is not easy to keep it in its right 
perspective. I am bound, indeed, to make some references to those earlier 
cases. 

I preface my references to those cases with this observation, an observation 
which in other contexts has been made before. After a matter has come before 
the courts on the meaning of a phrase in an Act of Parliament there is a certain 
danger that the courts thereafter will be construing not the Act of Parliament 
and the words in it, but expositions of the Act of Parliament which find their 
place in judgments of the court. That is apt to be a dangerous process, 
because the expositions were made in reference to, and in a sense so as to be 
necessarily limited to, the particular facts of the particular cases in which they 
were pronounced, I need say no more than I have done about Epps v. Rothnie (1). 
In Fowle v. Bell (2), the argument, having regard to the facts which I have already 
stated, resolved itself into this question: Did the phrase “ not being a landlord 
who has become landlord ” mean merely “ become landlord of the premises ” ? 
If it meant that, then any tenant could pray in aid the restriction of the paren- 
thesis against a landlord who, in fact, had become landlord of the premises since 
the relevant date, even though the tenant came into possession much later than 
the purchase. That view, put forward by the tenant, was rejected by this court. 
In the course of his judgment Scorr, L.J., used this language, and having regard 


to the later citations of this passage it is obviously most i 
2 All E.R. at p. 669): y important ([1946] 


i. In considering the bracketed exception to para. (h), we must bear in 
mind that it is found in an enabling provision which confers jurisdiction on 
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the judge to order possession to be given to the landlord, and, therefore, if 
there be ambiguity in the exception, it ought to be construed in favour of 
the landlord and not against him. The phraseology seems to me necessarily 
to mean this, ‘ not being a landlord who, in relation to the tenant before the 
court, has become that tenant's landlord by purchasing the dwelling-house 
or any interest therein after ’ the given date. The exception so read would 
achieve what I cannot help thinking was the object of enacting it, namely 
to prevent an outsider buying a house occupied by a tenant, giving the 
ay notice to quit, and coming to the court for an order to get rid of 
im. 
Scort, L.J., also made reference (ibid., at p. 670) to the language of MacKinnon 
L.J., in Epps v. Rothnie (1) ({1946] 1 All E.R. at p- 148) to this effect, that if the 
contrary view prevailed, that is, if “the landlord ” meant ‘‘ the landlord of 
premises ”’, then it was a mere waste of words to put in the long formula ‘ not 
being a landlord who has become landlord.” 

The statement which I have read sufficed to decide the case of Fowle v. Bell (2). 
It need hardly be said, however, that such a case as the present was not in the 
mind of the learned lord justice, and when he said: ‘ The phraseology seems 
to me necessarily to mean this...” I do not think he was intending to give 
an exhaustive exposition of the exact scope and significance of this phrase for 
all purposes. If he was, it will be seen at once that a problem of some difficulty 
arises. What happens if the “sitting” tenant at the date of the purchase 
subsequently goes away, returns years later and then claims under a new 
contractual tenancy ? The question would then be whether or not he would have 
attached to him the privilege of para. (h). If the answer to that question were 
“yes”, it would, I think, be a very strange result, and would appear to have 
no sort of relation to what, agreeing with Scort, L.J., I assume has been the 
plain intention of the Act. But the exegesis of Scorr, L.J., does not decide 
that point: 

“The phraseology seems to me necessarily to mean this, ‘not being a 
landlord who, in relation to the tenant before the court, has become that 
tenant’s landlord by purchasing the dwelling-house .. .’.” 


It is impossible, I think, to read that phrase as conferring this exemption on a 
particular individual, however long might be his absence from the premises. 
That point impressed me so much in the plaintiff’s favour that I thought at 
first that the argument for the defendant would have to concede this rather 
peculiar anomaly: that if you said that “the landlord” must mean either the 
landlord of the premises or the landlord of a particular tenant, then if you chose 
the latter, you gave to a particular individual a special and quite irrational 
privilege. Counsel for the defendant did not accept that he was in that difficult 
position. Indeed, it was so clearly an irrational result that counsel for the 
plaintiff himself suggested that the word “ landlord ” should not in any case be. 
defined as meaning ‘‘ the landlord of a particular tenant ” (that is, the tenant 
before the court) but as the landlord of the tenant by virtue of a particular con- 
tractual or other relationship; the landlord, that is to say, who became landlord 
of the tenant before the court holding under his present title. That suggestion 
involves undoubtedly inserting words into the statute. It may sometimes be 
that the words inserted are in truth inherent in the word actually used, in this 
case the word “landlord”. But on the whole I have come to the conclusion 
that the insertion suggested by counsel for the plaintiff is not justified. I cannot 
find that we ought to put so elaborate a character on this simple phrase—even 
for the purpose of avoiding the anomalous consequence which follows from 
interpreting the word “ landlord ” as meaning “‘ landlord of the tenant ”’. 

I will now refer to Littlechild v. Holt (3). Plainly, as I read the judgments 
in that case (and I am fortified in that view by the circumstance that BIRKETT, J., 
one of the judges then sitting, has his own recollection of the matter) the most 
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important question was:—did the widow of Mr. Littlechild stand in pace 
position than her deceased husband, she having acquired the ee 
purchase, but because she was the widow, the administratrix, and the ee! 
of her late husband ? The court answered that question negatively by saying " 
she could be in no better position than Mr. Littlechild; putting it conversely, 
that Mr. Littlechild could not confer on his widow any greater right or title 
than he himself possessed. The judgments of Lorp GODDARD, C.J., who presided 
over the court, and Birkett, J., are, indeed, confined to that matter. There was, 
of course, asecond point. Mrs. Holt, the defendant, as I have said, had succeeded 
to the occupation of the house because she was the daughter of her late father, 
Mr. Mills, and, therefore, the court also had to decide how she stood in relation to 
this matter. Naturally enough Fowle v. Bell (2) and the language of Scort, L.J., 
were cited. It was said that Mrs. Holt was outside this formula of Scort, L.J.’s 
language. That formula “ not being a landlord who, in relation to the tenant 
before the court, has become that tenant’s landlord ” had no application 
in Mrs. Holt’s case, since when Mr. Littlechild purchased Mrs. Holt was not 
the tenant at all. My own view of Littlechild v. Holt (3) is that that second 
question was resolved in Mrs. Holt’s favour in this fashion. It was said that 
i? you look at the operative part of the Act of 1933 and the opening paragraph 
of Sch. 1, you find that it is there provided that ‘‘ A court shall... make... 
an order for the ejectment of a tenant ” if certain things happen; and it was 
said that the particular right which s. 12 (1) (g) of the Act of 1920 confers 
on certain relatives is done by an oblique method, since it merely provides 
something in the way of a definition. 

Section 12 (1) (g)*, says: 


““.. the expressions ‘tenant’ and ‘tenancy’ include sub-tenant and 
sub-tenancy, and the expression ‘ let ’ includes sub-let; and the expression 
‘tenant ’ includes the widow of a tenant who was residing with him at the 
time of his death, or, where a tenant .. . leaves no widow or is a woman, 
such member of the tenant’s family so residing as aforesaid as may be 
decided in default of agreement by the county court.” 


The result of that somewhat unusual method of enactment is not to confer 
affirmatively by statute a particular right on a named relative, but by definition 
to extend the meaning of the word “tenant”? to persons other than the one | 
individual; in other words, for the purpose of Littlechild v. Holt (3) the court 
proceeded, as I think, on the view that Mr. Mills and his daughter Mrs. Holt 
were indivisible and indistinguishable for all relevant purposes. Both were 
comprehended in the words “ the tenant ” for those purposes. But DENNING, 
L.J., went a good deal further, and alone of the members of the court dealt 
generally with the situation of a tenant claiming the protection of this 
parenthesis. He said ({1949] 1 All E.R. at p. 937): ‘For a landlord to be 
under the disability, three requisites are necessary.” I leave out the first, 
because nothing turns on that in the present case, and he continues: 


“Secondly, there must have been a contractual or statutory tenancy in 
existence at the time of the purchase which is still in existence today, but 
there need not be the same tenant there. It is the tenancy which is protected, 
whether it is a contractual tenancy which since the purchase has become a 
statutory tenancy, or whether it has been a statutory tenancy all the time. 
The protection is not lost by a contractual tenant assigning his interest 
to another, or by a member of the tenant’s family succeeding to a statutory 


tenancy, but it is lost when the tenancy expires and a new one is voluntarily 
created.” 


* Printed as amended by the Increase of Rent and Mortga I Re 
terest (Restrictions) 

Act, 1935, s. 1. The paragraph has recently b SEE , . 
and Rents Act, 1954, s. 42 (2). y been amended also by the Housing Repairs 
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Counsel for the plaintiff, naturally enough, fastened on that passage in the 
ES ial aa said that if that were to be treated as an 
elevant provisions of the Act, then the plaintiff 

must win the present case, because beyond a peradventure the “ tenancy ”’ 
which existed and which related the plaintiff to the defendant when the premises 
were purchased has since expired, and has given place to a new one voluntarily 
created, But once more, with all respect to DEnnine, L.J., I do not think he 
was intending to propound an exhaustive exposition of this parenthesis, and 
aie hams for him to do 80. Equally clear is it to my mind that 

é case like the present in mind, for the cases he cited in support of 
his last and vital sentence were Epps v. Rothnie (1) and Fowle v. Bell (2). There- 
fore, just as Scort, L.J.’s statement is not to be regarded as more than an 
exposition of the Act for the purposes of Fowle v. Bell (2), so I take the exposition 
of DENNING, L.J -» a8 No more than one equally appropriate for dealing with, 
but only with, Iittlechild v. Holt (3). If it went further, I, for my part, as at 
present advised, should not agree with it. I do not myself find it easy to accept 
the notion that when Parliament speaks of a landlord it means a landlord not 
of premises, not of a tenant, but of a “tenancy”. It seems (if I may say so 
with all respect to those who have in other places used the phrase) an unnatural 
use of language. If Dennrine, L.J., is right, according to the literal sense of his 
language, it seems to me that very curious results are produced. For, according 
to DrEnnina, L.J.’s phrase, if the tenant in possession under a contractual 
tenancy when the landlord purchased later assigned for value to someone else, 
then that someone else would get the protection of this paragraph. That seems 
to me to be no less irrational and contrary to the real intention of the statute 
than the other imaginary case put forward by counsel for the plaintiff. 

Having referred, therefore, to those two passages, the one of Scort, L.J - 
and the other of Drenninec, L.J., and finding neither is sufficient in terms to 
decide this case, or ought to be regarded by this court as binding us to decide it 
in a particular way, I now return to the facts of the present case and to the 
language of the Act of 1933 as it stands. I ask myself the question: Having 
regard to the facts which I have stated, is the plaintiff here a landlord who has 
become landlord (and that must mean here the tenant’s landlord) by purchasing 
the dwelling-house ? According to the common sense of the matter, I think the 
answer is that he is. As a result of his purchase he became in truth, as to 
the ground floor and the basement, the landlord of the defendant, and so he has 
remained without a break ever since. It is true that the precise character and 
incidents of the relationship have varied. There was a period when the defendant 
was a statutory tenant and when his tenancy comprehended other rooms, though 
he was not in personal enjoyment of those other rooms; and now a new tenancy 
has been created. But as regards the dwelling-house of which those two floors 
consist, the plaintiff became, as a result of the purchase, the defendant’s landlord © 
of that dwelling-house, and so he has remained consistently ever since. I think 
I am helped towards that conclusion by referring again to the Act of 1933. 
Paragraph (h) of Sch. 1 is to be read in conjunction with the opening words of 
the schedule which refer to the ejectment of a tenant. I begin by noting in 
para. (h) the words “ the dwelling-house is reasonably required by the landlord ”’, 
and I ask—Who is that ? Obviously the tenant’s landlord, the landlord of the 
tenant against whom the landlord has proceeded. Then comes the parenthesis 
“ (not being a landlord who has become ... )’’, and I interpret that as meaning 
“not being one who has become such by purchasing...”’. I notice the phrase is 
“has become ”’, not ‘‘ became ’”’. Applying the standards of common sense to 
the facts in the present case, I think, as I have said, that the plaintiff cannot 
avoid the result that he is a person who ‘ has become ”’ the defendant’s landlord 
by purchasing; for that is how it is that he both became, and also has remained, 
his landlord, although he has since by negotiation altered somewhat the precise 
incidents to the relationship between them. 
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Confining myself, therefore, to the limited circumstances of the present case, 
I conclude that the answer is that which the county court judge gave. I realise 
(and I mention it because counsel for the plaintiff very naturally and properly 
emphasised it) that the decision does create something of an anomaly between 
the case where a landlord, admittedly restricted by the parenthesis, proceeds 
for. possession and provides alternative accommodation elsewhere on the one 
hand, and the case where the landlord’s alternative accommodation consists 
of the precise accommodation which the tenant was in fact enjoying at the time 
ofthe proceedings. I have said that the idea that the latter is, or was regarded 
by Parliament as being, alternative accommodation seems to me to be, perhaps, 
one of the most surprising results of the legislation; but I think that somewhat 
remarkable result being now accepted, the anomaly has in consequence been 
created, Iam not, however, dismayed by it, because, so far as T can see, whatever 
attempts one makes to answer this problem, it is impossible to avoid some 
peculiar results. Nor, secondly, do I forget the passage in Scort, L.J.’s judgment 
that where there is ambiguity the court should tend to favour the landlord, since 
para. (h) of Sch. 1 was a provision for a landlord’s benefit. But the first thing is to 
try to see what the words mean when applied to the facts of the case, and having 
reached my conclusion on that process, I find no room for another view which 
would favour the landlord, particularly since, as I think, the alternative would 
inevitably involve considerable interpolations into the words Parliament has used 
of further words of explanation or definition. I desire, lastly, to make it clear that 
I have not forgotten the importance of the point that the defendant in any 
case has the protection of the county court judge’s discretion on the matter of 
reasonableness.* That, I think, is a highly impressive point, and I feel, if I 
may say so, that the result in the present case is rather hard for the landlord. 
A more reasonable sharing of this house, according to the judge, would have 
resulted from a yielding on the defendant’s part of one room to the plaintiff. 
Having regard to the changes in the families of both the parties, it may be that 
a certain amount of good neighbourliness and consideration can now be brought 
to bear so as to overcome the present difficulty. That, however, is another 
matter. ‘ 

It seems to me that, if a person was in occupation of a dwelling-house when 
the reversion of his tenancy was acquired by another, and if he has never 
ceased to occupy that dwelling-house as the tenant of that other, then it would 
offend against the sense and intention of Sch. 1, para. (h), and of the plain 
words used, to say: ‘‘ Since the precise relationship which governs the relation- 
ship of landlord and tenant has undergone a voluntary change, therefore you, 
the tenant, can no longer allege against the landlord that he has become your 
landlord by purchasing the dwelling-house.”” I have done little more than 
follow and expand the reasoning of the county court judge. He said, after 
reading the passage from DENNING, L.J.’s judgment: 


“Tf the words of the second requisite [‘‘ that there must have been a 
contractual or statutory tenancy which is still in existence today ’’] are 
accepted literally, the landlord here must succeed. But in Littlechild v. Holt 
(3) the tenant seeking protection was a person who had succeeded to the 
tenancy under s. 12 (1) (g) of the Act of 1920, and the reference to Epps 
v. Rothnie (1) and Fowle v. Bell (2) seems to me to indicate that the lord 
justice did not have in mind the circumstances that have arisen in the present 
case. Further, the lord justice says ‘ voluntarily created’, and, as I have 
elready indicated, I do not think the agreement of Sept. 30, 1952, was in a 
true sense voluntary. It would be strange if a tenant could put himself 
in a better position by incurring the costs of unnecessary litigation and 


eT a tn walatinn th tha alotn Pie on ee 
Le., in relation to the claim for possession bas 
ed on the offe i 
modation; see p. 209, letter B, ante. Petras te dR 


C.A.] WRIGHT v. WALFORD (Sm R. EVERSHED, M.R.) 215 


submitting to an order of the court. My conclusion is that it is the policy 
of the Acts to protect a tenant in the position of the defendant; that the 
words of the disabling phrase [in para. (h)] are clearly capable of being 
construed to protect him and that they ought to be construed accordingly.”’ 


My conclusion is the same. I would dismiss the appeal. 


BIRKETT, L.J.: Iagree. The only question with which we are concerned 
is whether or not, on the special facts of the present case, the plaintiff is a landlord 
who has become landlord by purchasing the dwelling-house after Sept. 1, 1939 
so as to place him under the disability of para. (h) of Sch. 1 to the Rent and 
Mortgage Interest Restrictions (Amendment) Act, 1933. I agree with Sm 
RAYMOND EVERSHED, M.R., that the county court judge dealt with this topic 
in the words which he has quoted, .and in particular in words which I desire to 
emphasise : 


‘““ My conclusion is that it is the policy of the Acts to protect a tenant in 
the position of the defendant; that the words of the disabling phrase [in 
para. (h)] are clearly capable of being construed to protect him, and that 
they ought to be construed accordingly.” 


In my experience no point arising under the Rent Acts is ever simple or easy; 
on the contrary, some of the most complicated and thorny problems arise under 
the provisions of these Acts, and one must simply do the best one can. [His 
LorpsuiP stated the facts and continued:] It appears to have been conceded 
that so far as the defendant’s contractual tenancy in the first instance was 
concerned, the disability that attached to para. (h) of Sch. 1 to the Act of 1933 
was binding on the plaintiff. Similarly, the same disability attached to the 
statutory tenancy which arose in consequence of the notice to quit served in 
July, 1952; but it is said, ‘‘ Because of the agreement made on Sept. 30, 1952, 
which is set out in the correspondence in detail, whereby the defendant sur- 
rendered the tenancy which was subsisting in July, 1952, and entered into this 
new tenancy for different rooms in the same house, the old disability under 
para. (h) of Sch. 1 thereby departed.” I gathered that counsel for the plaintiff’s 
sole point on this matter was that whilst the disability clearly attached before 
the moment when the defendant’s tenancy had been surrendered, and the new 
agreement had been entered into, yet the disability ceased from that moment 
and the plaintiff was no longer restricted by the disability. He relied strongly, 
as Str RAYMOND EVERSHED, M.R.., said, on Littlechild v. Holt (3). It is idle to 
say five years afterwards that I, as a member of that court, remember that case 
in great detail, but I do remember the case well. 

It is clear that there were two points in that case, a major and a minor 
point. The minor point concerned the position of Mrs. Holt. Was she a tenant, 
and was she protected, or was she not ? I think her counsel said that, by reason 
of s. 12 (1) (g) of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, as amended™*, she stood in the shoes of her father as the sitting tenant 
and was similarly protected; that is to say, that she could not be evicted because 
of the disabling provision in para. (h) of Sch. 1 to the Act of 1933. In reply, 
counsel for Mrs. Littlechild said that Mr. Littlechild was within the exception 
of that paragraph as against Mr. Mills, the original tenant, but that Mrs. Holt’s 
tenancy was a separate tenancy. On that point Lorp Gopparp, C.J., who 
' delivered the leading judgment, said ([1949] 1 All E.R. at p. 935): 


“The question then arises whether or not Mrs. Holt was in the position 
of a protected person holding over after her father’s death. I think there 
is no doubt that she was. By the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, s. 12 (1) (g)*...‘... the expression ‘“ tenant ”’ 


* Amended by the Increase of Rent and Mortgage Interest (Restrictions) Act, 1935, 
s.1. The paragraph has recently been amended also by the Housing Repairs and Rents 


Act, 1954, s. 42 (2). 
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residing with him at the time ofhis <A 


includes the widow of a tenant who was 
n, such member of the 


death, or, where a tenant leaves no widow or is a woma : 
tenant’s family so residing as aforesaid as may be decided in default = 
agreement by the county court.’ Mrs. Holt has been found by the learne ; 
judge to be a member of the tenant’s family residing with him at the time o 
his death, and it is necessary that she should have resided there for six 
months. That also, we must assume, was found in her favour by the learned B 
judge.” a oe 

For the moment I pass over the judgment of DenninG, L.J. I said (ibid., 

at p. 937): 

“My Lord, in his judgment, stated clearly the position of Mrs. Holt, and . 
came to the conclusion, both on the construction of the Acts of Parliament C 
and on the findings of the learned county court judge, that she was a 
protected tenant.” 

DENNING, L.J., who dealt first of all in his judgment with the major question, 
referred to the matter of Mrs. Holt’s position in these words (ibid., at p. 937): 

“There was then a statutory tenancy in existence in the hands of Mr. 
Mills. That tenancy is still in existence today in the hands of his daughter, fp 
Mre. Holt, who, as a member of his family, succeeded to the tenancy. 

Mr. Littlechild was, therefore, subject to the disability, and his wife, as his 

successor, is in no better position than he. Therefore, the disability applies, 

and the landlord cannot get possession without giving alternative accom- 

modation.” 
The learned county court judge in Littlechild v. Holt (3) had taken the words in 
para. (h) literally and said that whatever might have been the position of Mr. 
Littlechild, who did undoubtedly purchase the premises, Mrs. Littlechild never 
bought the premises, and, therefore, she was not, and could not be, a landlord 
who had become landlord by purchase, and the court, dealing, as I have said, 
with the major problem, unanimously reversed that decision. 

The only difficulty about that case arises from the words in the judgment 
of Dennina, L.J., on which, naturally, counsel for the plaintiff placed great 
reliance. It is difficult, of course, for anyone to say what exactly was in the mind 
of a judge dealing with particular facts in a particular case when he gave utter- 
ance to certain words, but I speak with some confidence when I say for my 
own part I am sure DENNING, L.J., did not have in mind at that time the situation 
with which we have been confronted in the present case. Indeed, if the words » 
on which counsel for the plaintiff relied are looked at for a moment, I think 
that becomes plain (ibid., at p. 937): 

“Secondly, there must have been a contractual or statutory tenancy in 
‘existence at the time of the purchase which is still in existence today, but 
there need not be the same tenant there.” 


That was to apply to Mrs. Holt. We were dealing with a case where it had been H 
contended, on the one hand, that Mrs. Holt was a separate person altogether, 
and that hers was quite a separate tenancy, and, on the other hand, that she 
stood in the shoes of her fatHer under s. 12 (1) (g) of the Act of 1920. Then 
DENNING, L.J., proceeded (ibid., at p. 937): 


“Tt is the tenancy which is protected, whether it is a contractual tenancy 


which since the purchase has become a statutory tenancy, or whether it has i 
been a statutory tenancy all the time.” 


The learned lord justice went on in this rather, if I may say so with great respect 
controversial sentence: , 


“The protection is not lost by a contractual tenant assigning his interest 
to another, or by a member of the tenant’s family succeeding to a statutory 


tenancy, but it is lost when the tenancy expires and a new one is voluntaril 
created,” . 
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Then, as Str RaymMonp EversHep, M.R., has pointed out, the learned lord 
Justice in support of that contention referred to Epps v. Rothnie (1), where it was 
held that the disability does not apply to a person who buys with vacant 
possession and subsequently lets the house, and to Fowle v. Bell (2), where a 
landlord, when the house became vacant, re-let to a new tenant. I cannot 
think the very special facts of the present case were present to Dennina, L.J.’s 
mind when he made those observations. , 

I think it must be clearly faced, as counsel for the plaintiff said, that there 
was in the present case a surrender of the existing tenancy, and the creation of 
a new tenancy in the terms of the letter of Sept. 30, 1952; but I am by no means 
satisfied on the facts that, therefore, the disabling provision of para. (h) is re- 
moved, and I think myself I would like to adopt exactly what Str RayMonp 
EVERSHED, M.R.., said with regard to that matter. If on the facts of the present 
case anyone was to ask how this plaintiff became the landlord of this defendant 
the answer is that he obviously became the landlord because he bought the 
premises. It is true there has been an adjustment which has been the subject 
of agreement, and it is true that the defendant surrendered the tenancy which 
formerly existed between them with regard to certain rooms and took on other 
rooms in the same building which had been purchased by the landlord. I 
think if the question is asked: Did the plaintiff become landlord by purchase ? 
the answer is “ yes’’. I think the words “‘ has become ”’ refer to a past event. 
The words “ who has become the landlord ”’ relate to the present. The plaintiff 
may have purchased two years ago, but he is the landlord today in consequence 
of that purchase; thus he has become the landlord by purchase. I see clearly 
the strength of counsel for the plaintiff’s contention, namely, that though the 
plaintiff certainly was the landlord by purchase with regard to the original 
contractual tenancy, and certainly was the landlord by purchase in the case of 
the statutory tenancy which came into existence after the notice to quit in July, 
1952, the moment that statutory tenancy was ended, and the new contractual 
tenancy was brought into being between the parties in September, 1952, a new 
state of affairs was created and the disabling provision of para. (h) no longer 
applied. I still take the view, however, that the county court judge was right 
in his decision. After examining all the facts in the present case, and bearing 
in mind what Denninc, L.J., had said ({1949] 2 All E.R. at p. 937), the county 
court judge expressed the view which I think has much to support it: 


“that the lord justice did not have in mind the circumstances that have 
arisen in the present case . . . My conclusion is that it is the policy of the 
Acts to protect a tenant in the position of the defendant; that the words 
of the disabling phrase [in para. (h)] are clearly capable of being construed 
to protect him, and they ought to be construed accordingly.” 


It clearly was the intention of Parliament when the rent restrictions legislation 
was first introduced, and as it was later developed, to say: ‘‘ In certain circum~- 
stances the landlord may obtain possession if he can show that the premises 
are reasonably required by him, but we will absolutely bar a man from saying: 
‘I am the landlord, and I do want the premises for my own possession, but | 
have only recently bought the premises and put myself in the position so that 
I can turn that tenant out’.” Paragraph (h) provided an additional protection 
to tenants, and I think, on the special facts in the present case, the protection 
ought to be given to the defendant, as the county court judge decided. In 
answer to the question—Is the plaintiff a landlord who has become landlord by 
purchase since 1939 ?—I would say—‘‘ In my opinion, he is ”—and I would 
dismiss the appeal. 


ROMER, L.J.: I agree. I am satisfied, after the elaborate and able 


argument which has been addressed to us, that the word “landlord” which 
appears in parenthesis in para. (h) of Sch. 1 to the Rent and Mortgage Interest 
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Restrictions (Amendment) Act, 1933, is related to “tenant ” and not to 
“tenancy ”. In the first place, I think the conception of “ landlord of a tenancy ”’ 
is extremely unusual, and I, personally, have never met it in practice. That 
being so, one would assume that the word was intended to be used in its ordinary 
meaning and that it should be read as meaning either “ landlord of premises ”’ 
or “landlord of a tenant”. ‘‘ Landlord of premises ”’ is not the construction 
it has received from the courts, and that leaves, therefore, only “landlord of a 
tenant ’’; and that that is what is meant is plain, I think, from the words which 
introduce Sch. 1 to the Act of 1933 and which refer to the ejectment of a tenant. 
So I conclude that ‘not being a landlord who has become landlord ” means 
who has become “landlord of the tenant”’. That is the view of the matter 
which was taken by Scort, L.J., in Fowle v. Bell (2) in the passage ([1946] 2 All 
E.R. at p. 669) to which Str RAayMonD EVERSHED, M.R., has referred, and also 
by Bucxni11, L.J., who said in the course of his judgment in that case ([1946] 
2 All E.R. at p. 670): : 

‘“T think there are two possible interpretations of these words. One is 
‘not being a landlord who has become landlord of the dwelling-house,’ 
and the other ‘ not being a landlord who has become landlord of the present 
tenant by purchasing the dwelling-house ’.” 

SomERVELL, L.J. (ibid., at p. 671), placed this construction on the phrase, saying 
that it was restricted to cases in which the tenant sought to be evicted was a 
sitting tenant at the time of the purchase. 

Those ways of looking at the matter are fatal to the plaintiff, and his counsel 
sought to add to the definition given by BucKknit1, L.J. (which was approved 
and adopted by Sincteton, L.J., in Cairns v. Piper (4) [1954] 2 All E.R. at 
p. 614) the words ““who has become landlord of the present tenant holding 
under his present title’. Counsel sought to introduce that addition to BucKNILL, 
L.J.’s definition in order, as he said, to avoid certain anomalies which he pointed 
out might arise out of the alternative accommodation provision. For my part, 
I do not think there is any justification for adding those words, and I am not 
prepared to do so. I think that the definition which has been given and which, 
if applied to the present case, affords protection to the defendant should be 
adopted, and that the appeal consequently fails. 

Appeal dismissed. 


B 


Solicitors: Harold Tuffee & Son, Gravesend (for the plaintiff); Hatten, Winnett - 


& Holland, Gravesend (for the defendant). 
[Reported by F. Guttman, Esq., Barrister-at-Law.] 


DANIELS v. FORD MOTOR CO., LTD. 


ane or ArpeaL (Denning, Morris and Parker, L.JJ.), December 17, 20 

54.] j 

Factory—Protection of eyes—Obligation to provide goggles—Hxtent of statutory 
duty—Suitable goggles provided but liable to misting—Eye injured while 

eee! misty goggles—Factories Act, 1937 (1 Edw. 8 & 1 Geo. 6 c. 67), 

s. 49. 

The plaintiff was employed by the defendants in a process to which s. 49 
of the Factories Act, 1937, applied. That section requires that ‘ suitable 
goggles . . . shall . . . be provided to protect the eyes of the persons 
employed’. Goggles of the types best adapted to the process at which 
the plaintiff worked were made available by the defendants for their 
employees, The goggles selected and worn by the plaintiff had a tendenc 
to mist over while being worn. At the material time the goggles worn b the 
pleintiff did mist over and he pulled them away from his eyes sufficient! 
far to enable him to clear away the misting; at that moment a fra ah! 
of metal hit his right eye and caused injury. The plaintiff claimed pal e 
for breach of statutory duty under s. 49 of the Factories Act, 1937. oa 


A 
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Held: the obligation on the defendants under s. 49 of the Act of 1937 
was to provide goggles which were suitable and would protect the wearer’s 
eyes, but was not an absolute obligation to protect the wearer’s eyes; on 
the facts, the defendants had provided the plaintiff with suitable goggles 
and were not in breach of their duty under the section, and, therefore, the 
plaintiff was not entitled to recover damages. 

Appeal allowed. 


[ For the Factories Act, 1937, s. 49, see 9 HALsBURY’s STATUTES (2nd Edn.) 
1039. 

For a note of cases on the Protection of Eyes Regulations, 1938 (S.R. & O. 
1938 No. 654), see 8 Hauspury’s Statutory InstRuMEnts 187.] 


Case referred to: 
(1) Galashiels Gas Co., Lid. v. O'Donnell or Millar, [1949] 1 All E.R. 319; 
[1949] A.C. 275; 1949 S.C. (H.L.) 31; [1949] L.J.R. 540; 113 J.P. 144; 
2nd Digest Supp. 


Appeal. 

The defendants appealed against an order of FINNEMORE, J., dated Oct. 28, 
1954, whereby he gave judgment for the plaintiff and awarded him damages 
on the ground of a breach by the defendants of their statutory duty under 
s. 49 of the Factories Act, 1937. 

The facts appear in the judgment of ParKeEr, L.J. 


F. W. Beney, Q.C., and B. Caulfield for the defendants. 
Marven Everett, Q.C., and D. P. Croom-Johnson for the plaintiff. 


PARKER, L.J.: This is an appeal by the defendants, the Ford Motor Co., 
Ltd., from a judgment of Finnemorg, J., given on Oct. 28, 1954, awarding the 
plaintiff, Mr. Daniels, who was employed by the defendants, damages for an 
eye injury which he suffered while at work. He was working at the time in what 
is called the ‘‘ knockout ’’ department of the defendants’ factory at Dagenham 
where castings are brought along conveyor belts in moulds and have to be 
knocked out. The plaintiff and the others working in that department were 
engaged in the process of fettling, a process in which there is a well-known 
risk of injury to the eye, not merely from sand and dust but from fragments 
of metal flying. It is one of the processes to which s. 49 of the Factories Act, 
1937, applies*, and accordingly it was the duty of the defendants to provide the 
plaintiff (to use the words of the statute) with * suitable goggles . . . to protect 
the eyes”. On the day of the accident the plaintiff was wearing goggles of a 
type which were referred to throughout the evidence as the “red” goggles . 
and which were attached by an elastic band to the back of the head. They 
were apt (as indeed all goggles are, to a greater or less extent) to mist over, 
either from perspiration from the wearer or from condensation of the outside 
atmosphere, or, indeed, as one of the witnesses said, from the wearer’s breath. 
While he was at work on this day the plaintiff’s goggles misted over, he pulled 
them an inch or two away from the nose sufficiently to insert a finger and thumb 
and clean the lenses. On this occasion, although the goggles at the time they 
were pulled away must still have afforded some ninety per cent. protection 
and although the plaintiff’s hands were holding the goggles and cleaning the 
lenses, a bit of metal, presumably knocked. off by a fellow worker, most un- 
fortunately hit the plaintiff’s right eye, causing injury, which happily proved 
not to be serious. 

The position as to these goggles is stated by the learned judge in this way, 
and is abundantly borne out by the evidence, 














* The fettling of metal castings involving the removal of metal when carried out by 
means of hand tools or other portable tools is one of the processes to which the 
Factories Act, 1937, s. 49, is applied by the Protection of Eyes Regulations, 1938 


(S.R. & O. 1938 No. 654). 


220 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 
“T think the fair result of the evidence, first of all, is this—and I think 

it ought to be said—that there is no doubt at all that the defendants ae 
given very careful consideration to this problem. They have considere 
all kinds of goggles. They have had various kinds on display. They offer 
to their workmen different sorts, so that each man, within reasonable limits, 
éan make his own choice. Everybody knows that men can be extremely 
fussy about goggles. Not only have the men had a measure of choice, but 
obviously from the evidence of Mr. Thomas—nobody challenged it, or wished 
to challenge it—inquiries have been made and tests have been made and a 
considerable amount of attention and experiment has been given to this 
matter by the defendants to try to produce a perfect set of goggles. The 
result of it all is that so far nobody has produced, so far as I can see, a 
perfect set of goggles.” 

Mr. Thomas, who had been the safety officer of the defendants for some eleven 

years, was a witness who clearly impressed the learned judge, and the learned 

judge went on to say this: 


‘Mr, Thomas summarised admirably all the points which had to be con- 
sidered, whether you should use Triplex safety glass or whether you should 
use Perspex, whether the sides should be opaque, such as aluminium with 
holes in it or gauze, or Perspex again, and points for and against these goggles 
were paraded before me. I think the result is that whatever pair of goggles 
in fact you adopt there are advantages and there are disadvantages. It - 
may well be that, in the result, the red pair of goggles, which the defendants 
say are still preferred, in spite of the other models they have had produced, 
by the great majority of their men who work in the foundry, are as good 
and as useful a pair as has been produced.” 


As I have said, one of the disadvantages of these red goggles is that they are 
apt to mist over rather more than other goggles. On the other hand, they 
have marked advantages over other goggles which can be obtained, certainly 
for fettling. One of the matters, apparently, that weighed with the defendants 
was that if there were only gauze at the sides or openings which would allow 
considerable ventilation, there would be a grave disadvantage in that it would 
not afford adequate protection from flying metal. The learned judge, however, 
while at pains to point out that no sort of blame attached to the defendants, 
held that they were in breach of their statutory duty in that these goggles 
had to be rubbed clean from time to time and when this was being done they 
did not (as, indeed, this accident shows) afford full protection to the eyes. In 
other words, he has decided this case quite irrespective of any negligence or 
blame on the part of the defendants but merely on the basis that the duty 
imposed by s. 49 is an absolute duty. 

It would indeed be a surprising result if employers who provided the most 
well-adapted goggles which the wit of man has so far produced should be guilty 
not only of a criminal offence but of a breach of a statutory duty. However, 
counsel for the plaintiff, quite rightly, does not shrink from that and points 
out that in many cases that result follows in dealing with other sections of the 
Act, and he instances in particular the case of Galashiels Gas Co., Ltd. v. O’ Donnell 
or Millar (1). Speaking for myself, I do not think that the words of s. 49 drive 
one to such a drastic conclusion. The word “suitable” in that section as 
counsel for the defendants has pointed out, cannot mean “‘ perfect *5 = Suitable * 
1s not apt to mean any such thing. It is a matter that can be comparative ; 
something may be more suitable than something else. I think that in its context 
it must mean, well-adapted for the process under consideration (because there 
are a number of different processes, involving different risks, albeit all to the 
eyes) and well-adapted for the wearer in that they must fit him. If one stops 
there, I think that the argument would be quite untenable; but the words chat 
follow must be read: the goggles are to be “ suitable . . . to protect the eyes ”’, 


A 
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It has been urged (and I think this is what influenced the learned judge) that that 
phrase is equivalent to and should be read as “ suitable goggles to ensure the 
protection of the eyes ’’, or “ suitable goggles that will protect the eyes’. Again 
I see no reason to read the phrase as a whole in any such sense. It seems to me 
that the words “to protect the eyes” are merely describing the end which is 
sought to be achieved by the provision of the goggles and are not to be read as 
equivalent to ensuring protection. In other words, while the obligation to 
provide suitable goggles is quite clearly an absolute obligation, there is no 
absolute obligation that the goggles so provided shall ensure protection. In 
that respect the words are quite different from the words used in other sections 
of the Act which have been used to impose an absolute obligation—words such 
as “‘ shall be securely fenced ”’, in s. 14. 

Counsel for the plaintiff raised before this court a second point. He said that 
if he is wrong and the section should be read as meaning that the duty is complied 
with if goggles which are well adapted for the process in question are provided, 
yet even so the defendants failed to provide such goggles in this case. It seems 
to me that the difficulty in his way there is the finding of the learned judge to 
which I have referred, which can be abundantly supported by the evidence, 
that in this case no blame at all attached to the defendants. The argument 
was really to this effect, that the fettling process on which the plaintiff was 
engaged was, in this case, of such a nature that the work was particularly 
strenuous and that in those circumstances goggles should be provided, whatever 
other disadvantages they had, which were properly ventilated. As I have said, 
it seems to me that the learned judge has in fact found in this case that the 
defendants were in no way to blame, and I see no reason for interfering with that 
finding. In those circumstances, I would allow this appeal. 


MORRIS, L.J.: I have reached the same conclusion; but as I have formed 
a view different from that entertained by the learned judge I would just state 
my reasons in a few sentences. 
The question involves a consideration of the words that have been used in 
s. 49 of the Factories Act, 1937, and in particular the words 


“suitable goggles . . . shall . . . be provided to protect the eyes of the 
persons employed in the process.” 


That is the only wording which we have to consider and not any alternative 
wording that might possibly have been used, such as that “ goggles shall be 
provided which will protect the eyes of the persons employed in the process ”. 
It seems clear from the evidence in this case that it does on occasion happen 
that there is either condensation caused by the atmosphere or that, as a result 
of the perspiration of the wearer of goggles, there may be misting of the goggles. 
To that extent there may be a criticism of the goggles which the defendants 
provided, but a criticism only in this limited sense, that, as the defendants 
themselves acknowledge, the goggles are not perfect goggles for the reason that 
such misting does at times occur. The learned judge summarised the way in 
which the matter was put by the defendants in these sentences: 


‘On the other side it is said ‘ Well, in the sense that suitable goggles 
mean perfect goggles, then these goggles are not perfect, because there are 
times when the wearer has to do this cleaning. It is a very short time indeed. 
If he does it carefully with a piece of rag and uses his hands sensibly he can 
still protect his eyes, because at that moment, of course, he has got two 
hands and he has not got to look at his work or carry out any operation, 
and you ought to construe the word “suitable” in a reasonable sense as 
meaning goggles which are suited to this kind of work, which are suited to 
the man who wears them, and the mere fact that from time to time he 
removes them altogether is something which does not prevent them being 
still described as ‘‘ suitable.” ’ ”’. 
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In that passage various points are indicated. It has been said by the pega 
that the occurrence that gave rise to this litigation was an extraor inary 
mischance. It has further been said that when somebody finds occasion to id 
goggles because of misting, it could be done merely by withdrawing the goggles 
a short distance from the brow, by pulling the elastic, and that the clearing 
could be done while protecting the eyes completely with the two hands which 
are then free for that operation. 
The learned judge at a later part of his judgment said this: 

‘“Now, can it be said—this is the whole point—that if goggles are 
provided, however excellently they are designed (and I say not a word 
against them) which, owing to the particular kind of work which was being 
done by the plaintiff, had to be removed sometimes, thereby leaving the - 
eyes unprotected, could those goggles be said, within the meaning of 8. 49, 
to be suitable goggles to protect the eyes of the person, in this case the 
plaintiff, employed in the process to which the section has been applied 
by the regulations* ?”’. 

I quote that sentence because the learned judge is saying that he has not a word 
against the design of these goggles. He uses the words 

‘however excellently they are designed (and I say not a word against 
them)”’. 

It seems to me that on the learned judge’s finding the goggles, if remaining 
over the wearer’s eyes after misting, were still goggles that would protect the 
eyes of the wearer although he could not continue to do his work as he would 
wish to do it while that misting remained. Because of the lay-out and planning 
of the work there might in this case have been some difficulties in withdrawing 


D 


E 


some distance from the work in order to clear the goggles, but the goggles as © 


goggles, according to the learned judge’s finding, remained goggles that would 
protect the eyes. The learned judge really held that the goggles supplied to the 
plaintiff were goggles that fitted him; they were goggles that were suitable 
when worn to protect the eyes; and, subject only to the question of misting, 
they were goggles that were suited to the kind of work. It seems to me that the 
question becomes ultimately a question of fact whether in this case the goggles 
supplied to the plaintiff were goggles that were suitable to protect the eyes in 
the process on which he was employed; and, on the learned judge’s findings, 
notwithstanding that some misting could and did occur, I do not think it was 
shown that there was a breach of this section. I would allow the appeal. 


DENNING, L.J.: I agree with both the judgments of my Lords and have 


nothing to add. Appeal allowed. 
Solicitors: A. H. Wyeth & Co. (for the defendants); Pattinson & Brewer 
(for the plaintiff). [Reported by Putrpra Price, Barrister-at-Law.] 


Re COCHRANE’S SETTLEMENT TRUSTS. SHAW v. 
COCHRANE AND OTHERS. 


[Cuancery Division (Harman, J.), December 16, 17, 1954.] 


Settlement—Construction—Beneficial interests—Gap in limitations—No pro- 
vision for events that happened—Whether gap remediable by construction. 

By a post-nuptial settlement dated Aug. 17, 1898, certain assets called 

“ the wife’s part” and further assets called “the husband’s part ’ were 

vested in trustees on trust to invest the same and pay the income thereof 

to the wife for life “‘ so long as she shall continue to reside with the husband ” 

and after her death “ or the prior determination of the trust in her favour ” 

to the husband for life if then living and from and after the decease of the 

survivor of them in trust for their issue as they should jointly appoint and in 


* Protection of Eyes Regulations, 1938 (S.R. & O. 1938 No. 654). 
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default of such appointment as the survivor should appoint and in default 
of such appointment for all their children who should attain the age of 
twenty-one in equal shares. There was issue of the marriage two daughters 
who attained the age of twenty-one. The wife, during the subsistence of the 
marriage, ceased to reside with the husband and her interest thereupon 
ceased. The husband died in January, 1953, his wife surviving him. Ona 
summons to determine whether on the husband’s death the children of the 
marriage became entitled to the income during the life of the wife, 

Held: although there was clearly an omission by the draftsman of the 
settlement in that there was no limitation to cover the events that had 
happened, viz., the cesser of both interests during the life of the survivor 
of the spouses, it was impossible to fill the gap by reading in a trust in favour 
of the children because it could not be said with certainty what was the 
trust which had been omitted, having regard particularly to the fact that 
during the life of the wife her power of appointment as the survivor still 
remained and she could by the exercise of that power alter the beneficial 
interests in remainder: during the remainder of her life there were resulting 
trusts in favour of the estate of the husband and in favour of the wife of 
the income of their respective parts of the trust fund. 

Re Akeroyd’s Settlement ([1893] 3 Ch. 363) distinguished. 


[ Editorial Note. This case may be contrasted with two recent cases, each 
of which related to a will: Re Smith ([1947] 2 All E.R. 708), and Re Follett ({[1954] 
3 All E.R. 478). In both those cases, the court found that it was a necessary 
implication from the context that certain trusts were intended to have been 
included by the testator. The obstacle to a similar implication in the present 
case is that there is no sufficient indication what should be implied, however 
much it may be thought that, had the matter been considered, the settlor 
would have provided that the children should take equally. The interests of 
the children in remainder could not be accelerated as in Re Akeroyd’s Settlement 
([1893] 3 Ch. 363), because those interests were subject to the exercise of the 
widow’s power of appointment. 

As to the Implication of Beneficial Interests in Settlements, see 29 
Hatspury’s Laws (2nd Edn.) 600, para. 871; and for cases on the subject, 
see 40 Dicrst 562, 1010 et seq.] 

Cases referred to: 

(1) Re Akeroyd’s Settlement, [1893] 3 Ch. 363; 63 L.J.Ch. 32; 69 L.T. 474; 
5 Digest 670, 5941. 

(2) Re Tredwell, [1891] 2 Ch. 640; 60 L.J.Ch. 657; 65 L.T. 399; 44 Digest 
1175, 10,162. 

(3) Lill v. Lill, (1857), as reported in 23 Beav. 446; 53 E.R. 175; 44 Digest 
776, 6336. 

(4) Re Master’s Settlement, [1911] 1 Ch. 321; 80 L.J.Ch. 190; 103 L.T. 899; 
37 Digest 476, 749. 

(5) Re Sassoon, [1933] Ch. 858; 102 L.J:Ch. 374; 149 L.T. 217; affd. H.L., 
(1934), 104 L.J.Ch. 24; 152 L.T. 217; sub nom. Inland Revenue 
Comrs. v. Raphael, [1935] A.C. 96; Digest Supp. 

(6) Re Laing, [1912] 2 Ch. 386; 81 L.J.Ch. 686; 107 L.T. 822; 44 Digest 
507, 3259. 

Adjourned Summons. 

The sole surviving trustee of the post-nuptial settlement hereinafter mentioned 
applied to the court by originating summons to determine whether following 
the death of Walter John Basil Cochrane (‘‘ thé husband ”’) on Jan. 29, 1953, 
the income of the trust fund subject to his marriage settlement dated. Aug. 17 
1898, vested during the life of the wife, Emily Maude Cochrane, in the children 
of the marriage, or whether after the death of the husband and until the death of 
the wife, there was a resulting trust in favour of each spouse of the income 
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of his or her part of the fund. By a post-nuptial settlement dated Aug. 17, 1898, 
and made between the husband of the first part, the wife of the second part and 
the husband and John Franklin, as trustees, of the third part, assets amounting 
in value to £1,150, known as “the wife’s part ’’ and further assets valued at 
£4,100, known as “ the husband’s part ” were vested in the trustees on trust to 
invest the same and pay the income thereof 


“to the wife during her life so long as she shall continue to reside with 
the husband and shall remain faithful to him, and from and after the decease 
of the wife or the prior determination of the trust in her favour as hereinbefore 
mentioned upon trust to pay the income ” 


to the husband (if then living) during his life, ‘‘ and from and after the decease 
of the survivor of them,” the husband and wife, in trust for their issue 


‘“as they shall by deed or will jointly appoint and in default of such 
appointment as the survivor of them shall by deed or will appoint and in 
default of such appointment for all the children who being male shall attain 
the age of twenty-one or being female shall attain that age or marry under 
it, in equal shares...” ; 


There was issue of the marriage two daughters, the first defendant, Elaine 
Emily Cochrane, who attained the age of twenty-one, and Eleanor Cochrane 
who died a spinster and intestate in April, 1942, also having attained the age of 
twenty-one. The wife, after the birth of the two children of the marriage, 
ceased to reside with the husband, who died on Jan. 29, 1953. The wife then 
re-married and was, as Emily Maude Theobald, the fourth defendant to the 
summons. The plaintiff, Herbert Alfred Shaw, was, at the date of the summons, 
the sole trustee of the settlement. The second and third defendants, together 
with the first defendant, were the personal representatives of the husband. 


J. A. Plowman, Q.C., for the plaintiff. 

P. W. EH. Taylor for the first defendant. 

T.J. R. Barnes (with him I. L. R. Romer) for the second and third defendants. 
M. Browne for the fourth defendant. 


HARMAN, J.: This is a summons arising out of a post-nuptial settlement 
dated Aug. 17, 1898, the parties to which were Walter John Basil Cochrane of the 
first part, his wife, now Emily Maude Theobald, the fourth defendant, of the 


second part, and the husband and John Franklin of the third part as trustees. — 


The plaintiff is now the sole trustee of that settlement, and the settled property 
now consists of certain freeholds and leaseholds which stand in his name. The 
first defendant, Elaine Emily Cochrane, is the only surviving child of the 
marriage; the second and third defendants are, together with the first defendant, 
the personal representatives of the husband. There was issue of the marriage 
one other daughter, Eleanor, who died a spinster and intestate in 1942 having 
attained the age of twenty-one. She has no personal representatives, and 
any property falling to her would go as to half to her father and half to her 
mother. 

The settlement was in an unusual form. It recited pre-nuptial articles 
under which certain property had been put into the hands of the wife, 
although still an infant. It further recited that she had now attained the age 
of twenty-one and had asked her husband to make the settlement, and that in 
consideration of that settlement by him she brought in certain assets amounting 
to £1,150 which were called the wife’s part. The husband’s settled property 
amounting to £4,100 was called the husband’s part. Both parts were vested 
in the trustees on certain trusts to invest, and to pay the income to the wife 
during her life so long as she should continue to reside with the husband and 


should remain faithful to him. That is a very curious limitation. Then, after 
the decease of the wife 


s ‘ 


B 


C 
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. or the prior determination of the trusts in her favour as hereinbefore 
mentioned upon trust to pay the income ” 


to the husband (if then living) during his life. The wife, many years ago, did 
cease to reside with the husband, the limitation in her favour thereupon came to 
an end, and until his death in J. anuary, 1953, the husband received the income. 
The question I have to determine is, what happens to the trust fund, or the 
Income thereof on the death of the husband? The settlement is silent on 
that matter: after the limitation to the husband during his life it provides 
that from and after the decease of the survivor of the husband and wife the 
fund should be held in trust for their issue as they should jointly appoint, and 
in default as the survivor should by deed or will appoint, and in default of 
appointment for all the children who should attain the age of twenty-one equally. 
On the face of the deed there is no further limitation until after the death of the 
survivor of the husband and wife. The draftsman has omitted to provide, as 
is usual in a marriage settlement, for life interests successively to the spouses 
with remainders over after the death of the survivor, but has limited the 
period of the wife’s interest to that during which she should reside with the 
husband. She has forfeited her interest by leaving him, and, he having died 
and she still being alive, there is a gap in the limitations. On the one hand, 
it is said that that gap can be filled by construction, because one can see on 
looking at the deed what limitation ought to be there and, that if that is sufficient- 
ly clear, then without rectification it can be inserted. The other view is that this 
is an oversight, that no provision has been made and, therefore, until the wife’s 
death there is a resulting trust for each spouse of his or her part. 

It is a rather startling proposition that one can by construction fill up a gap 
of this sort, but there is the authority of the Court of Appeal for it in Re Akeroyd’s 
Settlement (1). In that case there was a marriage settlement in which the income 
was limited to the wife for life with remainder to her husband until he should 
become bankrupt with a limitation over to their issue after the decease of the 
survivor. The husband became bankrupt and his wife pre-deceased him. The 
question was: Was there a gap ? It was held that the limitation over had taken 
effect, and that the income of the trust fund between the death of the wife and 
the death of the husband belonged to the children. Linpiey, L.J., after reciting 
the limitations for the husband and wife, said ([1893] 3 Ch. at p. 366): 


“‘ That is intelligible enough. Then there is a trust in remainder which 
does not fit all the events upon which his interest [i.e., the husband’s interest] 
is to cease. The gift over is confined to his death, and after the decease of 
the survivor of the husband and wife . . . then to the children. Then there 
are clauses of advancement by the trustee with the consent of the husband. 
I confess that, without knowing anything at all about the events which have 
happened, about the date of his liquidation, the circumstances of his 
discharge, and when these interests fell into possession, but looking only 
at the recitals and at the operative part of the deed, it does appear to me to 
be as plain as can be, that the real intention of the parties was that this 
property was to go to the children upon the determination of the life interest 
of their parents. I cannot doubt that for a moment. I do not call that 
guessing. The intention is plain; but by a piece of bad drafting the 
draftsman has failed to give full effect to that plain intention, because in the 
gift over he has confined it to one of the events instead of putting in some 
general words which would cover the whole; but that particular kind of 
flaw does not require a suit to rectify the instrument. The mistake can be 
corrected by construction provided the intention is clear and plain from the 


document itself.” 
Loves, L.J. (ibid., at p. 367) also thought it was plain that the settlor intended 


“to make a gift over on the determination by death or by bankruptcy. 
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I cannot help thinking that this is the clear intention which is to be found 
upon this particular clause.” 
Then he said it could be tested by seeing what would happen if there were a 
resulting trust, the husband being bankrupt. The income would all go to his 
creditors, which was the very thing the settlement was intended to prevent. 
A. L. Smrra, L.J., concurred and cited LINDLEY, L.J. [in Re Tredwell (2) [1891] 
2 Ch. at p. 655] in these terms ([1893] 3 Ch. at p. 368): 
_ “it is necessary ‘to see something in the will [and the same is true 
of a settlement,] which convinces the mind that the testator must have meant 
that these legacies ’, the equivalent to the gift over ia this case, ‘ should be 
paid at some time or other different from what he has said ’”’. : 


So then I am to be convinced that the draftsman on the face of it clearly intended 
the interests of the children to come into operation on the cesser of the interests 
of their parents. In other words, I am to read the words ‘‘ from and after the 
decease of the survivor of them”, the husband and wife, as “‘ subject to the 
several interests of them”, the husband and wife, and there is no doubt that 
“after the death of A.” has in a good many circumstances been construed as 
meaning ‘subject to A.’s interest’. The case of Lill v. Lill (3) is a good 
instance of that. 

Is it clear here not only that something has been left out but also what it is 
that ought to be supplied ? The second is much the more difficult matter to 
decide. One can see that the limitations over do not marry with the prior 
trusts, and that it should have been obvious to the draftsman that the event 
which in fact has happened might happen. But is it clear that the gift over 
should, so to speak, be accelerated ? I do not think it is clear on this particular 
settlement, and I base my decision on this, that I cannot see clearly what it is 
that would have been written in. There is a power for the spouses jointly to 
appoint to issue and there is a power for the survivor to appoint. It is clear 
and conceded that the fourth defendant, notwithstanding that she forfeited 
her interest in her husband’s lifetime, still has for the rest of her life, following 
her husband’s death, power to dispose of the fund as the survivor of the two, 
either by deed or by will. That power clearly did not cease with the cesser of 
her interest, so that she could alter the beneficial interests by appointing not to 
the children but in favour of grandchildren or by making an unequal division 
between her daughters, and it seems to me in the face of that that it is impossible 
to say that the interest vested in the children at the date of the cesser of the 
husband’s interest. It was in fact admitted before me that the fund could not 
be distributed so long as the power of appointment in the survivor of the two 
spouses was outstanding, and that alone seems to me to show that it is not 
true to say that the remainder should vest until the event has happened which is 
stated to be the event in the deed, viz., the death of the survivor of the husband 
and wife. 

The result is that the draftsman has failed to provide for the event which has 
sl eomten Though this is the last resort to which the law has recourse when the 
so anenncaetemey bee te -: Ca vad he has set out to dispose of, yet 
of the survivor of the s eeseoTRe es oy eat Shae ae binges death 

pouses. The income will be divisible according to the 
proportion one part bears to the other or if the parts have become intermixed 
then in proportion to their respective values as recited in the settlement. 


4 Declaration accordingly. 
Solicitors: Preston, Lane-Claypon & O’Kelly (for the plaintiff } 
( ; Gibson & 
Weidon, agents for Bellamy-Knights & Griffin, Shoreh f A 
third and fourth defendants). ai emailer ec 


[Reported by Puttippa Price, Barrister-at-Law.] 
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A PORTMAN BUILDING SOCIETY v. GALLWEY AND ANOTHER. 
(CuanceRY Division (Wynn-Parry, J.), November 2, 1954.] 


Company—Receiver—Appointment of corporate body—Payments to mortgagee 
by receiver—Acknowledgment of mortgagor’s indebtedness—Companies 
Act, 1929 (19 & 20 Geo. 5 c. 23), s. 306—Law of Property Act, 1925 (15 & 
16 Geo. 5 c. 20), s. 109 (2), s. 109 (8). ° 
Limitation of Action—Acknowledgment—Mortgage—Payments made to mortgagee 
by receiver appointed under a different mortgage—Receiver’s appointment 
contrary to Companies Act, 1929 (19 & 20 Geo. 5 c. 23), s. 306. 
In February, 1936, the mortgagors, a limited company, mortgaged their 
¢ _ leasehold premises to T., Ltd. and by the mortgage deed a firm of solicitors 
was immediately appointed receivers of the rents and profits of the premises. 
On Sept. 28, 1936, the mortgagors mortgaged the premises to the plaintiffs, 
and the first defendant and one 8S. joined in the mortgage as sureties for the 
repayment of the principal and interest thereby secured. By a deed of 
the same date made between T., Ltd., the mortgagors and the plaintiffs, the 
PD mortgage of February, 1936, was postponed to the mortgage of September, 
1936. In July, 1938, T., Ltd., in exercise of powers conferred by the mortgage 
of February, 1936, appointed T.G.I., Ltd. receivers in place of the solicitors, 
and in 1941 appointed another limited company, H., Ltd., receivers in 
place of T.G.I., Ltd. By virtue of s. 109 of the Law of Property Act, 1925, 
the receivers would, if duly appointed, have been the agents of the 
E  mortgagors. In November, 1939, the mortgagors made default in payment 
of sums secured by the mortgage of September, 1936, and the plaintiffs’ 
power of sale accordingly became exercisable in February, 1940, and all 
sums secured by the mortgage became payable by the sureties: In February, 
1949, the mortgagors were dissolved under the Companies Act, 1948, s. 353. 
On Mar. 27, 1953, a writ was issued by the plaintiffs against the first 
F defendant and the second defendant as the personal representative of S. 
who had died, claiming payment by them as sureties of all moneys due 
under the mortgage of September, 1936. The defendants pleaded the 
Limitation Act, 1939, dnd in reply the plaintiffs pleaded that up to and 
including 1948 payments had been made to them by the receivers as agents 
for the mortgagors on account of moneys owing under the mortgage of 
G September, 1936. The deed of postponement of 1936 was not pleaded. 
Held: (i) the payments made to the plaintiffs by the solicitors after the 
appointments of the limited companies as receivers must be taken to have 
been directed by the receivers and, assuming that the appointments were 
valid, the defendants (as sureties for the mortgagors) could not maintain 
that on the pleadings the payments ought not to be regarded as payments 
| H to the plaintiffs on behalf of the mortgagors in respect of the mortgage of 
September, 1936, because, even though the receivers were appointed under 
the mortgage of February, 1936, and were subject to the provisions of 
s. 109 (8) of the Law of Property Act, 1925, for the application of the moneys 
towards repayment of that mortgage, the receivers were agents of the 
mortgagors by virtue of s. 109 (2) of the Act of 1925; but 
I (ii) as at the relevant dates a limited company was disqualified from 
becoming a receiver of the property of another limited company by virtue 
of s. 306 of the Companies Act, 1929, the purported appointments aici Geli 
Ltd., and of H., Ltd., as receivers were a nullity and failed to create any 
contractual relation between those companies as receivers and the mortgagors 
and, accordingly, the payments made to the plaintiffs by the solicitors 
on the direction of T.G.I., Ltd. and of H., Ltd. were not made by agents 
of the mortgagors and did not defeat the defence under the Limitation 


Act, 1939, which, therefore, succeeded. 
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[ For the Companies Act, 1948, 8. 366, which has superseded s. 306 of the 
Companies Act, 1929, see 3 HALSBURY’S STATUTES (2nd Edn.) 735. maa : 
For the Law of Property Act, 1925, s. 109, see 20 HALSBURY S STATUTE 
aaa eee Act, 1939, s. 23, which provides for the fresh accrual of 
a right of action on acknowledgment or part payment, see 13 HatsBury's 

SraruTeEs (2nd Edn.) 1184.] 


' Action. 

‘The plaintiffs as mortgagees under a mortgage dated Sept. 28, 1936, sued the 
defendants respectively as surety and as the personal representative of a deceased 
surety for the repayment of moneys due under the mortgage from the mortgagors, 
S.G. Properties, Ltd., a company which had been dissolved. The only defence 
pleaded was that the claim was barred by the Limitation Act, 1939. The 
plaintiffs in their reply relied on the fact that receivers appointed under a prior 
mortgage, and their successors, had, from time to time up to and including 
1948, made payments to them as mortgagees in respect of moneys due under 
the mortgage of September, 1936. 

The relevant facts appear in the judgment. 


Denys B. Buckley for the plaintiffs. 
J. G. Monroe for the first defendant. 
R. B.S. Instone for the second defendant. 


WYNN-PARRY, J.: In this action the plaintiffs, as mortgagees under a 
mortgage dated Sept. 28, 1936, sue the two defendants as sureties, or, in the 
case of the second defendant, as representing the estate of a deceased surety, 
they having guaranteed the payment of moneys due under the mortgage by the 
mortgagor company, 8.G. Properties, Ltd. 

At the date of that mortgage, there was in existence a prior mortgage on the 
same property dated Feb. 25, 1936, in favour of a company called Tudor Invest- 
ment Trust, Ltd. Under that document, provision was made for the immediate 
appointment of a receiver, and in fact a firm of solicitors, Messrs. Shirley Woolmer 
& Co., as they then were, were appointed and acted as receivers. The evidence 
shows that it was part of the bargain represented by, the mortgage of Sept. 28, 
1936, that the prior mortgage should be postponed and, indeed, by a document 
of even date with the mortgage, the prior mortgage was postponed so as to rank 
after the mortgage in favour of the plaintiffs. Messrs. Shirley Woolmer & Co. 
acted as receivers under the mortgage of Feb. 25, 1936, until July 27, 1938, when, 
by a deed of that date made between the Tudor Investment Trust, Ltd., Messrs. 
Shirley Woolmer & Co. and the Temple General Investment Co., Ltd., which 
recited that Messrs. Shirley Woolmer & Co. were desirous of being discharged 
and the mortgagees were desirous of appointing the Temple General Investment 
Co., Ltd., as receivers in their place, it was provided by cl. 1: 


‘ The mortgagees [Tudor Investment Trust, Ltd.] in exercise of the powers 
conferred on them by the principal deed [of Feb. 25, 1936] or by statute 
or otherwise hereby appoint the receiver to be receiver of the rents and profits 


and income of the premises comprised in the principal deed in the place of 
the solicitors.” 


By cl. 3 the mortgagees released the solicitors from the provisions of the principal 
deed, which included their appointment as receivers, and from all moneys 
received or which ought to have been received pursuant to the provisions therein 
contained. By cl. 4 they gave to the solicitors a complete and full indemnity. — 
The new receivers, Temple General Investment Co., Ltd., continued to act 
until Aug. 11, 1941, when, by a deed of that date, they were removed and a 
company called Hallingbury Trust, Ltd., were appointed receivers in their place. 
Throughout the whole of the material period, the actual collection of money 


F 


G 


continued to be made by Messrs. Shirley Woolmer & Co., and a partner in that 
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firm, Mr. Storrs, gave evidence before me to the effect that, in each case, his 
firm collected the rents as solicitors and agents for the limited company in 
question. This procedure continued down to and, indeed, subsequent to Feb. 15, 
1949, when the mortgagors, S.G. Properties, Ltd., were dissolved pursuant to 
the Companies Act, 1948, s, 353. I ought then to add that the mortgagors 
made default in payment of the monthly sums reserved and made payable by 
the mortgage of Sept. 28, 1936, in November, 1939, and accordingly, under the 
provisions of that mortgage, the mortgagees’ power of sale became exercisable 
and the moneys owing to the plaintiffs from the two defendants as sureties 
became due and payable in February, 1940. 

The two defendants plead the Limitation Act, 1939, and prima facie that is 
a good plea. It is met by the reply delivered by the plaintiffs to the two defences 
which is to the effect that, as a result of the relevant documents to which I have 
referred, Hallingbury Trust, Ltd., became and remained until Feb. 15, 1949— 
the date of the dissolution of the company—the agents of the mortgagors. 
The reply shows, and the evidence confirms, that payments were made to the 
plaintiffs by Messrs. Shirley Woolmer & Co. or their successors almost down to 
the present time, and it is pleaded that Hallingbury Trust, Ltd., as agents for 
the mortgagors, paid or procured to be paid to the plaintiffs those moneys. 

Now, two points are taken by counsel for the second defendant. The first 
is that the deed of Sept. 28, 1936, postponing the prior mortgage is not pleaded 
and that therefore the plaintiffs are not entitled to rely on the fact of post- 
ponement, and accordingly that the payments which the receivers made must 
be taken not to have been in accordance with the Law of Property Act, 1925, 
s. 109 (8), which applied, as they were receivers of the income under that Act, 
and required them to make payments in accordance with the document [i.e. 
the mortgage of Feb. 25, 1936] in right of which they were appointed. Counsel 
says that those wrongful payments cannot be attributed to the mortgagors. 
To that counsel for the plaintiff replies, and in my view with force, that the 
receivers must be taken to have directed the payments by Messrs. Shirley 
Woolmer & Co., and as the receivers were, by virtue of s. 109 (2) of the Act of 
1925, throughout the agents of the mortgagors, it does not lie in the mouths 
either of the mortgagors or of the sureties to question what they did. Therefore, 
whether or not the court is apprised of the deed postponing the prior mortgage 
is immaterial. I think that the point is well taken, and, therefore, I do not 
accept the first submission of counsel for the second defendant. But he has 
another and, to my mind, much more formidable submission. He draws attention 
to the fact that under the Companies Act, 1929, s. 306, re-enacted substantially by 
the Companies Act, 1948, s. 366, a body corporate is not qualified for appointment 
as receiver of the property of a company. In 1936, s. 306 of the Act of 1929 
applied and that section was slightly different in form from s. 366 of the Act of 
1948 because it was necessary to make an exception in 1929 as regards bodies 
corporate which had been appointed receivers prior to Aug. 3, 1928. Section, 
306 is divided into two sub-sections, sub-s. (1) containing the disqualification, 
and sub-s. (2) dealing with the exception. At the end of sub-s. (2) it is provided 


that 


“subject as aforesaid any body corporate which acts as receiver as 
aforesaid shall be liable to a fine not exceeding £100.” 


On the basis of that section it is submitted that the appointment first of the 
Temple General Investment Co., Ltd., and, secondly, the second company, 
Hallingbury Trust, Ltd., was a nullity and that therefore it must follow that the 
plea on which the plaintiffs rely, that Hallingbury Trust, Ltd., became and 
remained until Feb. 15, 1949, the agent of the mortgagors, is not sustained. 
It was urged on me by counsel for the plaintiffs that I should recognise that in 
fact the parties proceeded all through on the basis that whatever defect in law 
there might be in the appointment of the Temple General Investment Co., 
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Ltd., they were receivers and they should therefore 


Ltd., and Hallingbury Trust, 
ortgagors for whom Messrs. Shirley Woolmer & Co. 


be treated as agents of the m 


acted as agents. rt 
I must, I think, proceed strictly on the basis of the pleadings. The point 1s 


purely a point of law which is taken by counsel for the second defendant and, 
therefore, if I come to the conclusion in his favour that the effect of his point 1s 
to destroy the plea that Hallingbury Trust, Ltd., became and remained the 
agent of the mortgagors, then the plaintiffs ought not to succeed. The point 1s 
a very short one. The language of s. 306 is: 
“A body corporate shall not be qualified for appointment as receiver of 
the property of a company.” 

In my view, the language is perfectly clear and it is intended to prevent, and has 
the effect of preventing, a body corporate from being the receiver of the property 
of a company. It has, in my view, the effect of making it ultra vires any body 
corporate to act as receiver, and it follows, in my judgment, that any attempt 
to appoint a body corporate as receiver of the property of a company must be 
a nullity and must fail to create any contractual relations between the body 
corporate in question and the company over whose property it purports to be 
appointed receiver. 

The evidence of Mr. Storrs is that, from the time when his firm ceased to act 
as receivers, his firm acted as solicitors and agents first for the Temple General 
Investment Co., Ltd., and, secondly, for the Hallingbury Trust, Ltd., but I 
cannot conclude from that, as counsel for the plaintiffs would have me conclude, 
that they went on acting as agents for the mortgagors to collect and hand over 
the money to the plaintiffs. It may be that on differently drafted pleadings 
the point might be taken, and I say nothing as to what might have been the 
outcome; but, on the case as it is presented, I do not see that that point is open. 
The sole point put forward in the reply is that the Hallingbury Trust, Ltd., were, 
throughout the material period of the dissolution, the agents of the mortgagors 
as receivers, and, in my view, I am forced, for the reasons which I have given, 
by the language of the Companies Act, 1929, s. 306 (1), to hold to the contrary. 

For these short reasons, therefore, I come to the conclusion, not without 
the reluctance which the court usually feels on a successful plea of the Limitation 
Act, 1939, that the plea in this case is successfully taken by each of the defendants, 
and that therefore I must dismiss the action with costs. 


Judgment for the defendants. 

Solicitors: Hewlett & Co. (for the plaintiffs); Lewis Lloyd & Co. (for the first 
defendant); Edwin E. Clark & Son (for the second defendant). 

[Reported by R. D. H. OsBorne, EsqQ., Barrister-at-Law.] 


FISHBURN v. FISHBURN. 


[ProBatE, Divorck anp ApMmrIRALTy Diviston (Willmer, J -), December 8, 9 
10, 13, 1954.) “_ 


Divorce—Desertion—Continuance of desertion—Determination of deserted spouse 
not to take back deserting spouse—Deserting spouse deprived of locus poeni- 
tentiae and prevented from attempting reconciliation. 

The parties were married in 1919. In 1946 the husband started going 
out alone on Sunday afternoons and evenings but would not tell the wife 
where he went. She also found stains on his handkerchiefs which appeared 
to her to be caused by lipstick. In January, 1947, she intercepted two 
letters written to her husband by another woman, and in consequence she 
withdrew from the matrimonial bedroom but the parties continued to live 
as one household. On June 18, 1949, the husband ceased to make an 
weekly allowance to the wife. On about July 9, 1949, the wife ceased rf 
perform any wifely duties for the husband. On July 19, 1949, the wife 


P.D.A.] FISHBURN v. FISHBURN 231 


caused a summons to be issued against the husband on her complaint that 
he had wilfully neglected to provide reasonable maintenance for her. On 
Aug. 9, 1949, the complaint was heard and the case adjourned. On Sept. 2, 
1949, the husband threw the wife’s clothes out of his room which he there- 
after kept locked against her. On Nov. 3, 1949, the wife’s complaint was 
dismissed. Shortly afterwards the wife fitted a Yale lock to her room to 
keep the husband out and to prevent him eating his meals in there, telling 
him that if he would not have her she would not have him. In 1952 the 
wife was forced to give up work. On Dec. 4, 1952, she caused a summons 
to be issued against the husband on her complaint that he had deserted 
her and had wilfully neglected to provide reasonable maintenance for her. 
On Jan. 1, 1953, the complaints were heard and dismissed. 

On Nov. 13, 1954, the husband filed a petition for divorce on the ground 
of the wife’s desertion. By her answer the wife denied desertion and cross- 
prayed for a divorce on the ground of the husband’s desertion. 

Held: (i) on the facts the husband’s conduct in 1946 and 1947 had 
justified the wife in withdrawing from the marriage bed in 1947; thereafter 
the husband had made no attempt to effect a reconciliation but had in fact 
made it as clear as he could that he wanted no more to do with her; 
accordingly, he was not able to show that during the three years preceding 
the presentation of his petition, the wife was separated from him without 
his consent and his petition should be dismissed. 

(ii) although the wife was justified in withdrawing from the matrimonial 
bed in 1947, the withdrawal so justified was no more than temporary. 

Observations of Daviss, J., in Forbes v. Forbes ({1954] 3 All E.R. at 
p- 466) applied. 

(iii) on the facts, the wife had promptly evinced a firm and decisive 
determination that the husband should not return to her, thereby depriving 
him of any locus poenitentiae and preventing him from attempting a 
reconciliation, and accordingly her cross-prayer should also be dismissed, 

Barnett v. Barnett ({1954] 3 All E.R. 689) followed and applied. 

Church v. Church ({1952] 2 All E.R. 441) distinguished. 


[ As to Refusal by Petitioner to Resume Conjugal Relations, see 10 HALSBURY’S 
Laws (2nd Edn.) 657, para. 967; and for cases on the subject, see 27 DicEst 
(Repl.) 347-350, 2877-2896.] 

Cases referred to: 
(1) Hopes v. Hopes, [1948] 2 All E.R. 920; [1949] P. 227; [1949] L.J.R. 104; 
113 J.P. 10; 27 Digest (Repl.) 340, 2878. 
(2) Lang v. Lang, [1954] 3 All E.R. 571. 
(3) Baker v. Baker, [1953] 2 All E.R. 1199; [1954] P. 33; 117 J.P. 556; 
3rd Digest Supp. 
) Forbes v. Forbes, [1954] 3 All E.R. 461. 
) Barnett v. Barnett, [1954] 3 All E.R. 689. ry 
) Church v. Church, [1952] 2 All E.R. 441; [1952] P. 313; 3rd Digest Supp. 
) Pratt v. Pratt, [1939] 3 All E.R. 437; [1939] A.C. 417; 108 Lid Pe Die 
161 L.T. 49; 27 Digest (Repl.) 349, 2895. 
(8) Cohen v. Cohen, [1940] 2 All E.R. 331; [1940] A.C. 631; 109 L.J.P. 53; 
163 L.T. 183; 27 Digest (Repl.) 362, 2996. 
(9) Harriman v. Harriman, [1909] P. 123; 78 LJP. 62; 100-L.T, 557; 
73 J.P. 193; 27 Digest (Repl.) 363, 3005. 

Petition for divorce by the husband. 

The parties were married on May 8, 1919, and there were two children of the 
marriage, one born in 1921 and the other born in 1925. The husband was formerly 
in the lighthouse service which he left in about 1940, since when the parties had 
resided at a house in Abbey Wood, a house purchased by them through a building 
society and registered in the names of both of them. In 1938 the wife found a 


(4 
(5 
(6 
(7 
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contraceptive appliance in the husband’s pocket, which made her suspicious as 
the husband did not use such a thing with the wife. In 1946 the husband 
started going out alone on Sunday afternoons and evenings and refused to say 
where he had been. The wife also found stains on his handkerchiefs which 
appeared to her to be caused by lipstick. In January, 1947, the wife, as a Jesh 
of her suspicions of her husband’s conduct, intercepted two of the husband's 
letters from another woman, B. The wife thereupon withdrew from the matri- 
monial bedroom, but the parties continued to live as one household. On May 10, 
1948, there was a quarrel during which the husband struck the wife; the husband 
was charged with assault and bound over to keep the peace. At the end of 1948 
or the beginning of 1949 the husband reduced from £3 to £2 10s. the weekly 
allowance which he paid to the wife. On June 18, 1949, he ceased to pay her 
any weekly allowance. On July 2, 1949, the wife went away for a week’s holiday 
and on her return she ceased to perform any wifely duties for the husband. 
On July 19, 1949, the wife caused a summons to be issued under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, complaining 
that he had wilfully neglected to provide reasonable maintenance for her. On 
Aug. 9, 1949, the complaint was heard by the magistrate sitting at Woolwich. 
Both parties gave evidence and the case was adjourned. Negotiations then 
took place as to the amount to be paid to the wife but no agreement could be 
reached and the husband in fact made no further payment. On Sept. 2, 1949, 
the husband threw the wife’s clothes out of his room which he thereafter kept 
locked against her. On Nov. 3, 1949, the hearing of the wife’s complaint was 
resumed and the complaint was dismissed. Shortly afterwards the wife fitted 
a Yale lock to her own door for the express purpose of keeping the husband out 
and of preventing him eating his meals in her room, telling him that if he would 
not have her she would not have him. In 1952 the husband instituted proceedings 
in the Woolwich County Court under the Married Women’s Property Act, 1882, 
s. 17, in respect of the house, and the court made an order by consent that the 
legal estate was vested in both parties as joint tenants and that both parties 
should be at liberty to continue to occupy the parts of the house that each was 
then occupying. Shortly afterwards the wife was forced to give up work, and 
had not been able to work since. On Dec. 4, 1952, the wife caused summonses 
to be issued against the husband, complaining that he had deserted her and had 
wilfully neglected to provide reasonable maintenance for her. On Jan. 1, 1953, 
the complaints were heard and dismissed. On Nov. 13, 1954, the husband filed 
a petition for divorce on the ground of desertion, alleging that after he had left 
the lighthouse service, the wife, without cause, on numerous occasions accused 
him of associating with other women and also quarrelled with him concerning 
money; that she had moved her bedding into a separate room from that occupied 
by him, and that at a date in June or J uly, 1949, she had ceased to cook or clean 
for him or to look after him in any way, and had ever since lived separate and 
apart from him. By her answer as amended the wife alleged (i) that the separa- 
tion between the parties was consensual, (ii) that she had just cause for living 
separate and apart from him, (iii) that the husband had by his conduct driven 
her away and that he was, therefore, the deserting party. 

At the conclusion of the hearing of the evidence the wife sought and was 
granted leave to amend her answer by adding a cross-prayer for dissolution. 

Ei. J. R. Crowther for the husband. 

James Miskin for the wife. 


WILLMER, J.: It should be stated at once that both the parties reside 
and have for many years resided, in the same house. The legal estate in that 
hous® has been declared by a consent judgment of the county court to be vested 
in both of them as joint tenants. Although they live, and have lived for many 
years, under the same roof, I find as a fact, and indeed it is the case of both 
sides, that since the autumn of 1949 at least they have lived completely separate 


C . 


H 
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and apart, having no common life and each keeping to his or her own part of 
the house. In those circumstances, it seems to me that the test laid down by 
DENNING, LJ -. In Hopes v. Hopes (1) namely, that they were living as two 
households, is abundantly satisfied. [His Lorpsure stated the facts and 
continued:] The final separation between the parties came in 1949. The 
sequence ofevents which led up to this is, of course, a matter of crucial importance, 
and it has been the subject of a considerable conflict of evidence. For the moment 
it is sufficient to say, without dealing’ with the chronological sequence, first, 
that the husband reduced, and then stopped altogether, the payment of any 
housekeeping allowance; secondly, the wife stopped cooking for the husband 
or performing any other household duties; thirdly, the husband threw the 
wife’s clothes out of his bedroom, where hitherto they had been kept; fourthly, 
both the husband and the wife took to locking the doors of their respective 
rooms and keeping them locked against each other, each denying the other 
ACCESS 5 and lastly, the wife issued on July 19, 1949, a summons for wilful neglect 
to maintain. [His Lorpsurp considered the evidence and continued:] It is 
necessary to consider the allegation of desertion which each party makes against 
the other. So far as the husband is concerned, he admitted in cross-examination 
that for years he has hated his wife like poison and has long since lost any desire 
to live with her. I appreciate that, as was pointed out by the Privy Council 
in Lang v. Lang (2), desire is by no means the same thing as intention, and that 
it is intention only which is material in considering a charge of desertion. I 
mention the husband’s freely admitted desire because in the present case it 
appears to me on the facts that desire and intention go hand in hand. I am 
satisfied that the husband’s behaviour in 1946 and early 1947—his staying out 
every Sunday afternoon and evening, and refusing to give any reason; and 
the discovery of stains resembling lipstick on his handkerchiefs, as to which I 
substantially accept the wife’s evidence—gave her grounds for suspecting that 
the husband was carrying on some sort of association with another woman. The 
discovery of the contraceptive in 1938 was not of particular significance, and in 
view of the fact that it was followed by eight years of normal marital relations, 
could not by itself be relied on by the wife as an excuse for withdrawing in 1947. 
The incident does, however, have this significance: that it gave the wife some 
additional ground for suspecting the husband’s behaviour in 1946 and 1947. 
When this behaviour was followed by the interception of the two letters from the 
woman B., for which neither at the time nor in evidence in this court was the 
husband able to offer any credible explanation, the wife had, in my judgment, 
abundant justification for withdrawing from the husband’s bedroom. I think 
there is some force in the comment made by counsel for the wife that no attempt 
was made by the husband to obtain the evidence of the woman B., nor that 
of the husband’s sister, who it is said was the real (and perfectly innocent) cause 
of the husband’s Sunday afternoon outings. 

I pause here to remark that I am only concerned at the moment with the wife’s 
withdrawal from the marriage bed. It was part of the wife’s case, as put forward 
in the further and better particulars of the answer, that her later withdrawal 
from cohabitation was, in part at least, justifiable on the ground of a reasonable 
belief on her part that her husband had been guilty of adultery; and some 
argument was addressed to me on this point, in the course of which Baker v. 
Baker (3) was cited. If this argument had been pressed, I should have felt some 
difficulty in acceding to it, in view of the fact that no actual charge of adultery 
has ever been put forward, and that at no time during the eight years which have 
elapsed does the wife appear ever to have investigated the matter. Her belief 
in the husband’s adultery may have been reasonable enough, in view of all the 
suspicious circumstances, in 1947; but it does not follow that it continued to 
be reasonable during the three years immediately preceding the presentation of 
the answer, having regard to the wife’s total absence of effort during all this time 
to ascertain the true facts. In this connection I would respectfully adopt the 
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“In my judgment, the fact that a petitioner has not chosen to bring 
and does not now make a charge of adultery may well be a most relevant 
matter for consideration when the court is asked to find that the petitioner 
on reasonable grounds believes, and has believed for three years preceding 
the presentation of the petition, that the respondent had committed B 


adultery.” 


For these reasons I regard the wife’s reasonable suspicions in January, 1947, 
as no more than justification for her temporary withdrawal from the husband’s 
bed. 

But what followed ? The husband does not appear ever to have invited -her 
to return. Nor is there any evidence that he sought at any time to make amends, (¢ 
or to convince the wife of his innocence. He was content to allow relations 
with his wife to deteriorate still further, and in 1948 was found guilty of assaulting 
her. The culmination came in June, 1949, when he ceased to support her, for 
no sufficient reason that I have been able to find. When the wife issued her 
summons he expressed his willingness in court to pay her, but, in fact, has never 
done so: on the contrary, he made it clear that he was only prepared to pay J) 
her on terms that she should withdraw and live elsewhere. Finally, he threw 
her clothes out of his room, which had been the matrimonial bedroom, and took 
to keeping the door locked against her, thereby making it as clear as he could 
that he wanted no more to do with her. That was five years ago, and since that 
date there is no evidence to show that he ever altered his mind, that he ever 
made any offer of amends, or indeed, that he ever tried to approach the wife, 
except to the extent that, according to the wife’s evidence, he persisted for a 
time in trying to take his meals into her room. In those circumstances, it appears 
to me hopeless for the husband to contend now that during the three years 
immediately preceding the presentation of the petition his wife was separated 
from him without his consent. At the best he made it abundantly clear by his 
conduct that he never intended in any circumstances to have the wife back; pf 
at the worst, he himself was guilty of expulsive conduct. In neither case could 
his petition succeed. 

As I am now also concerned with the wife’s cross-charge of desertion, it is 
necessary for me to resolve that question. I would say at once that, in my 
judgment, the proper inference to be drawn from the husband’s conduct is that 
he expelled his wife, and that it was he who by his conduct brought the eohabita- rel 
tiontoanend. I find accordingly that the de facto separation between the parties, 
which has subsisted since the autumn of 1949, was in fact initially brought 
about by an act of desertion on the part of the husband, for which at no time since 
has he sought to make amends. What then of the wife’s cross-prayer for relief ? 
The question is whether she can satisfy me that the separation initiated by the . 
husband’s act of desertion continued to be without her consent during the H 
statutory period, having regard to the fact that shortly after the husband left 
she locked him out of her room, and at the same time told him that if he would 
not have her she would not have him. On behalf of the husband it is contended 
that those facts beaks indistinguishable from the facts in Barnett v. Barnett (5), 
recently before Sacus, J ” and that the wife’s cross-prayer must accordingly 
fail. In that case the wife, who had been deserted by her husband, changed 
the lock on her front door immediately after his departure for the express 
te Pee ean te aay ; and when he did shortly afterwards 
clear to him thas she eeRLribe pists ee < pegaunniens Caro fi areas 

) | receive him back. In such circumstances, 
SACHS, J., held that the wife could not set up that the desertion of the husband 
continued over the period during which she had evinced to him a firm and 
decisive determination that he should not return to her. 


On behalf of the wife it was contended that the facts in the present case are 
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distinguishable from those in Barnett v. Barnett (5). It was said that the inference 
as to the wife’s intention which might otherwise be drawn from the fact of her 
locking her door was rebutted by evidence which she gave to the effect that in 
certain conditions she would have been prepared to return to her husband ; 
that the act of locking her door, in the circumstances of the present case, was 
no more than her natural reaction to her husband’s behaviour in expelling her 
from his room; and, therefore, it affords no evidence of any intention on her part 
to bring the cohabitation to an end, On the contrary, it was argued that the 
wife in the present case, having been expelled, was to be regarded in law as 
being in the same position as if she had gone to live elsewhere, in which case it 
would have been natural to keep her door locked against the husband, just 
as much as against anyone else, until some move was made by the husband to 
approach her. On the wife’s side reliance was placed on a decision of my own in 
Church v. Church (6). In that case the husband, who had been deserted by 
his wife in 1946, committed adultery in 1949 and wrote a letter to his wife 
informing her of this adultery, and stating that he never intended to return to 
her, and invited her to bring divorce proceedings against him. The wife took 
no action. The husband then took proceedings on the ground of the wife’s 
desertion. It was argued on behalf of the wife that when the husband com- 
municated to her his irrevocable intention never to have her back the separation 
was no longer without his consent, and he could, therefore, no longer allege 
desertion. I held, however, that in the absence of any approach by the wife, 
whose state of mind was quite unaffected by hearing of the husband’s adultery, 
there was nothing to stop the wife’s desertion from continuing to run. In the 
present case it has been argued on behalf of the wife that the decision in Church 
v. Church (6), whereby it was held that the husband who, having committed 
adultery, communicated to his wife his intention not to have her back, was not 
debarred from asserting that his wife’s desertion continued, should apply in the 
case of the wife here, notwithstanding the fact that by locking her door she was, 
inferentially at least, communicating to her husband her intention never to 
receive him back. 

In Barnett v. Barnett (5) Sacus, J., clearly had some difficulty in reconciling 
what I had said in Church v. Church (6) with various dicta of members of the 
House of Lords in Pratt v. Pratt (7) and Cohen v. Cohen (8) and with the decision 
of the Court of Appeal in Harriman v. Harriman (9). It may well be that in 
Church v. Church (6) I used words which went beyond what was necessary for 
the case, and which conflicted with what was said by the House of Lords and the 
Court of Appeal in the cases referred to. Be that as it may, I do not think that 
the present case is governed by the decision in Church v. Church (6). It seems 
to me to be clearly distinguishable. In the first place, there is no question in 
this case of adultery on the part of the deserting spouse. Secondly, in Church 
v. Church (6) the deserted husband’s intention not to receive his wife back 
was not communicated to her until a considerable time after the wife’s desertton 
—in fact, the three years’ period had already nearly elapsed. Over the intervening 
period the deserting wife’s unshakable determination never to return had already 
been made apparent. In the present case, on the other hand, the wife’s act in 
locking her door against the husband followed so swiftly after his act of desertion 
as not to afford him any reasonable locus poenitentiae. Thirdly, the deserted 
husband’s communication to his wife in Church v. Church (6) did nothing to 
prevent the wife from making overtures, however belated, for a reconciliation ; 
whereas in the present case the act of the wife in locking her door, and keeping 
it locked against her husband, effectively prevented him thereafter from approach- 
ing her by the most suitable method reasonably open to him. Indeed, on 
the wife’s own evidence it can be put even higher against her, for she said that 
she only did it to prevent him taking his meals in her room, which it may well 
be thought might have provided him with most suitable opportunities to make 
overtures for a reconciliation. I have come to the conclusion that it is impossible 
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to distinguish the present case from Barnett v. Barnett (5). The act of the wife in 
fitting a Yale lock to her door could only have been directed against the husband, 
in the same way as the wife’s act in changing the lock in that case was clearly 
directed against the husband. What the wife in the present case did in fitting 
the lock must be taken in conjunction with what, on her own evidence, she 
said to the husband at the time. Both by her act and by her words this wife 
evinced to her husband a firm and decisive determination that he should not 
return to her. Having evinced that determination in advance, and having, as 
it were, put it out of the husband’s power, had he been so minded, to return to 
her, it seems to me that she is, in law, in the same position as she would have 
been if he had made a bona fide approach for reconciliation which she rejected. 

In the result, I am satisfied that neither of these parties is entitled to the relief 
prayed for. It may seem unfortunate that a marriage which has so palpably 
broken down, and which for many years now has been a marriage in name only, 
should not be dissolved; but I am satisfied that my decision is in full accord 
with the realities of the case. The one thing that has been abundantly clear 
throughout the hearing of the present case is that neither party at any time 
within the three years immediately preceding the institution of the suit ever 
had the slightest desire or intention of resuming cohabitation with the other. 
There is one other matter to which I should briefly refer. It was suggested by 
counsel for the wife, before he had been instructed to ask leave to amend his 
answer by including a cross-prayer for relief, that the consent judgment obtained 
in the county court in 1952 constituted evidence that from that time onwards, 
at any rate, the separation was consensual, on the ground that each of the parties 
then consented to the other continuing to occupy such respective part of the 
premises as was then occupied. I find it impossible to construe the terms of 
this judgment as a consent to continued separation. It seems to me to do no 
more than provide that neither party should seek to evict the other, and otherwise 
to leave the position precisely as it was before. I wish to make it clear, therefore, 
that I do not found my decision on any inference to be drawn from the terms 
of the consent judgment in the county court proceedings. 


Prayer and cross-prayer rejected : 


Solicitors: H. LE. Thomas & Co. (for the husband); L. H. Whitlamsmith (for 
the wife). [Reported by A. T. HooLanan, Esq., Barrister-at-Law.]} 


KURUMA SON OF KANIU v. REGINAM. 


[Privy Councin (Lord Goddard, C.J., Lord Oaksey and Mr. L. M. D. de Silva), 

December 7, 8, 1954, January 11, 1955.] 

Criminal Law—Evidence—Admissibility—Relevant to matters in issue— Whether 
court concerned with method of obtaining evidence. 

Tn considering whether evidence is admissible, the test is whether it is 
relevant to the matters in issue, and, if it is relevant, the court is not 
concerned with the method by which it was obtained (dictum of CROMPTON, 
A IF in hk. v. Leatham (1861) (8 Cox C.C. at p. 501) approved) or with the 
question whether that method was tortious but excusable; this principle 
however, does not qualify the rule that a confession can only be received 
in evidence if it is voluntary. 

There is no difference in principle for this purpose between a criminal case 
and a civil case. 

Per CuRIAM: it may well be that where an indictment alleges that an 
offence was committed at a particular place and no issue is raised thereon 
at the trial the court may take judicial notice that the place is where the 
indictment Says that it is or may apply the maxim omnia praesumuntur 
rite esse acta (see p. 238, letter I, post). 

Appeal dismissed, 


C 
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A  [Asto the Admissibility of Evide ai rs 
yee re 600) nce obtained wrongfully, see 13 HatsBury’s 
Cases referred to: 
(1) Saleh Mohamed v. Regem, (1951), Unreported. 
(2) R. v. Leatham, (1861), 3 E. & E. 658; 8 Cox C.C. 498; 30 L.J.Q.B. 205; 
3L.T. 777; 25 J.P. 468; 121 E.R. 589; 14 Digest 244, 2343. 
(3) Lloyd v. Mostyn, (1842), 10 M. & W. 478; 12 L.J.Ex. 1; 152 E.R. 558; 
22 Digest (Repl.) 238, 2329. ° 
(4) Calcraft v. Guest, [1898] 1 Q.B. 759; 67 L.J.Q.B. 505; 78 L.T. 283; 22 
Digest 211, 1976. , 
(5) Noor Mohamed v. Regem, [1949] 1 All E.R. 365; [1949] A.C. 182; 2nd 
Digest Supp. 
C (6) Harris v. Public Prosecutions Director, [1952] 1 All E.R. 1044; [1952] 
A.C. 694; 116 J.P. 248; 3rd Digest Supp. 
(7) H.M. Advocate v. Turnbull, 1951 8.C. (J.) 96; [1951] S.L.T. 409. 
(8) eta v. Rattray, (1897), 25 R. (Ct. of Sess.) 315; 35 S.L.R. 294; 5 S.L.T. 
45. 
(9) Lawrie v. Muir, 1950 S.C. (J.) 19; 2nd Digest Supp. 
D (10) Fairley v. Fishmongers of London, 1951 8.C. (J.) 14; 2nd Digest Supp. 
(11) Elias v. Pasmore, [1934] 2 K.B. 164; 103 L.J.K.B. 223; 150 L.T. 438; 
98 J.P. 92; Digest Supp. 
(12) Olmstead v. United States, (1928), 277 U.S. 438. 
(13) R. v. Thompson, [1893] 2 Q.B. 12; 62 L.J.M.C. 93; 69 L.T. 22; 57 J.P. 
312; 14 Digest 412, 4314. 


Appeal against conviction. 

Appeal by special leave in forma pauperis from an order of the Court of 
Appeal for Eastern Africa, dated Mar. 27, 1954, dismissing an appeal by the 
appellant, Kuruma Son of Kaniu, against his conviction on Feb. 11, 1954, by 
a Court of Emergency Assize of the Supreme Court of Kenya at Nairobi, whereby 

F he was convicted of being in unlawful possession of two rounds of ammunition, 
contrary to the Emergency Regulations, 1952, reg. 8a (1) (b), of the Colony 
and Protectorate of Kenya, and was sentenced to death. The facts appear in 
the judgment. 


W. D. Collard for the appellant. 
D. A. Grant for the Crown. 


Gs Dee. 8, 1954. Their Lordships dismissed the appeal. 


Jan. 11, 1955. LORD GODDARD, C.J.: This is an appeal by special 
leave from a judgment of the Court of Appeal for Eastern Africa dismissing an 
appeal from a conviction by an Emergency Court of Assize in Kenya whereby 
the appellant was convicted of being in unlawful possession of two rounds of 
ammunition contrary to reg. 8A (1) (b) of the Emergency Regulations, 1952, 

H of the said colony and sentenced to death. The ground on which leave had 

been obtained was that the evidence proving that the appellant was in possession 
of the ammunition had been illegally obtained and should not have been admitted. 
Before detailing the facts it will be convenient to recite reg. 29 of the Emergency 
Regulations, as it was this that formed the ground on which the objection was 
taken. Omitting words immaterial for the present case it is in these terms: 

I ““ Any police officer of or above the rank of assistant inspector may... 
with or without assistance and using force if necessary .. . (b) stop and 
search . . . any individual, whether in a public place or not, if he suspects 
that any evidence of the commission of an offence against these regulations 
is likely to be found on such .. . individual, and he may seize any evidence 
so found.” 

On the day in question the appellant, hitherto a man of good character, had 
leave of absence from the European farmer by whom he was employed to visit 


E 
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his reserve. About 10 a.m. he started off on his bicycle along a main road os A 
which he knew there was a road block where he would be liable to be stoppe 

and searched. This was not the only way to his reserve; he could have ner 

by another route where he would not have encountered a road block. et : 
block he was stopped and Police Constable Ogwang examined his pape w uc 
were in order and then ran his hands over the outside of the appellant's clothing. 
According to his evidence, believing that he felt in the fob pocket of the appellant s B 
shorts what seemed to be a pocket knife and ammunition, he blew his whistle 

to summon a superior officer, Rattan Singh. Neither of these police officers 
were of or above the rank of assistant inspector. They said that the appellant was 
taken by them to an enclosure where he was made to take off his shorts, which 
were then shaken and a pocket knife and two rounds fell out. He was then taken 

to the police station and charged with the offence. The two rounds were marked € 
and were subsequently produced in evidence, and it is only right to say that they 
differed from those which the police officers then had as part of their equipment. 
The appellant all along denied that he was carrying these rounds and at the 
trial also denied that he had had a pocket knife on him. The police said they 
had returned the knife to him after he was in custody. No explanation was 
given of this remarkable action on their part, nor was the knife produced at the D 
trial nor any reason given for its absence. It is also to be observed that three 
other persons, two police officers and one civilian, were said to have been present 
when the appellant was searched, and one of them indeed was said to have 
actually picked up the two rounds after they had fallen from the appellant’s 
shorts. Their Lordships think it was most unfortunate, considering the grave 
character of the offence charged, which carries a capital penalty, that these }} 
important witnesses were not called by the prosecution: it was not suggested 
that they were not available. The assessors were all in favour of an acquittal, 
but the magistrate overruled them and convicted the appellant. 

The first matter to which their Lordships desire to call attention is that the 
offence was alleged to have been committed at Chania Bridge in Thika in the 
Central Province. Thika was declared to be a Special Area by the Special EF 
Areas (No. 13) Order, 1953. By the Emergency Regulations, 1952, reg. 22n, 
which was added by the Emergency Amendment (No. 2) Regulation, 1953, it 
is provided that it is the duty of any person in a special area to stop and submit 
to search by an authorised officer, which means, by reg. 224, a police officer. If, 
therefore, Chania Bridge was in Thika, as the indictment alleged, it would 
appear that the action of the policeman was regular as permitted by law. No @ 
point seems to have been taken on this matter at the Assize Court. In the 
Court of Appeal it was taken but that court said that, as no evidence had been 
given on the subject beyond the evidence of the constable who said he was on 
duty at Chania road block near Thika, it had not been proved that the offence 
was committed in a Special Area, and that it was too late for the Crown to rely 
onit. They referred to Saleh Mohamed v. Regem (1) as disapproving a dictum of H 
the Supreme Court of Kenya that a magistrate was entitled to have judicial 
knowledge of the location of all the towns and villages in Kenya. A report 
of that case was not before the Board and their Lordships have no wish to criticise 
a decision that they have not read, but, with all respect to the Court of Appeal, 
it appears to them that this was, perhaps, an unduly narrow view to take. They 
think jt may well be that, when an indictment alleges that a particular offence ] 
was committed at a particular place and no challenge or issue is raised at the 
trial on that point, the court may assume, or at least take judicial knowledge, 
that the place is situate where the indictment states it is or that the maxim 
omni praesumuntur rite esse acta would apply. However, the Board will 
proceed to deal with the case on the footing that there was no power in any 
police officer under the rank of assistant inspector to search the appellant. 
As it was a direct result of the search that the ammunition was found on the 
appellant, it is submitted that the evidence was illegally obtained and, therefore, 
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could not be given, or that the court was bound to ignore it. The proposition 
must be put in this alternative manner because it appears that no objection 
was taken when the witnesses were giving their evidence, but a submission to 
this effect was made at the close of the case for the prosecution. 

In their Lordships’ opinion, the test to be applied in considering whether 
evidence is admissible is whether it is relevant to the matters in issue. If it is 
it is admissible and the court is not concerned with how the evidence was obt ained. 
While this proposition may not have been stated in so many words in any English 
case, there are decisions which support it and, in their Lordships’ opinion, it is 
plainly right in principle. In R. v. Leatham (2), an information for penalties 
under the Corrupt Practices Prevention Act, 1854, objection was taken to the 
production of a letter written by the defendant because its existence only 
became known by answers he had given to the commissioners who held the 
inquiry under the Act, which provided that answers before that tribunal should 
not be admissible in evidence against him. The Court of Queen’s Bench held that, 
though the defendant’s answers could not be used against him, yet if a clue was 
thereby given to other evidence, in that case the letter, which would prove the 
case, it was admissible. Crompton, J., said (8 Cox C.C. at p. 501): 


“It matters not how you get it; if you steal it even, it would be 
admissible.” 


Lloyd v. Mostyn (3) was an action on a bond. The person in whose possession 
it was objected to produce it on the ground of privilege. The plaintiff’s attorney, 
however, had got a copy of it and, notice to produce the original being proved, 
the court admitted the copy as secondary evidence. To the same effect was 
Calcraft v. Guest (4). There can be no difference in principle for this purpose 
between a civil and a criminal case. No doubt in a criminal case the judge 
always has a discretion to disallow evidence if the strict rules of admissibility 
would operate unfairly against an accused. This was emphasised in the case 
before this Board of Noor Mohamed v. Regem (5) ({[1949] 1 All E.R. at p. 370), 
and in the recent case in the House of Lords of Harris v. Public Prosecutions 
Director (6) ({1952] 1 All E.R. at p. 1048, per Viscount Son). If, for instance, 
some admission of some piece of evidence, e.g., a document, had been obtained 
from a defendant by a trick, no doubt the judge might properly rule it out. 
It was this discretion that lay at the root of the ruling of Lorp GUTHRIE in 
H.M. Advocate v. Turnbull (7). The other cases from Scotland to which their 
Lordships’ atténtion was drawn, Rattray v. Rattray (8), Lawrie v. Muir (9) and 
Fairley v. Fishmongers of London (10), all support the view that, if the evidence 
is relevant, it is admissible and the court is not concerned with how it is obtained. 
No doubt their Lordships in the Court of Justiciary appear at least to some 
extent to consider the question from the point of view whether the alleged 
illegality in the obtaining of the evidence could properly be excused, and it is 
true that Horripcr, J., in Elias v. Pasmore (11) used that expression. It is 
to be observed, however, that what the learned judge was there concerned with 
was an action of trespass and he held that the trespass was excused. In their 
Lordships’ opinion, when it is a question of the admission of evidence strictly 
it is not whether the method by which it was obtained is tortious but excusable, 
but whether what has been obtained is relevant to the issue being tried. Their 
Lordships are not now concerned with whether an action for assault would 
lie against the police officers and express no opinion on that point. Certain 
decisions of the Supreme Court of the United States of America were also cited 
in argument. Their Lordships do not think it necessary to examine them in 
detail. Suffice it to say that there appears to be considerable difference of 
opinion among the judges both in the State and Federal Courts whether 
or not the rejection of evidence obtained by illegal means depends on certain 
articles in the American Constitution. At any rate, in Olmstead v. United States 
(12), the majority of the Supreme Court were clearly of opinion that the common 
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law did not reject relevant evidence on that ground. It is right, however, that 
it should be stated that the rule with regard to the admission of confessions, 
whether it be regarded as an exception to the general rule or not, 18 & rule of sah 
which their Lordships are not qualifying in any degree whatsoever. The rule 
is that a confession can only be admitted if it is voluntary and, therefore, one 
obtained by threats or promises held out by a person in authority is not to be 
admitted. It is only necessary to refer to R. v. Thompson (13), where the law 
was fully reviewed by the Court for Crown Cases Reserved. 

As they announced at the conclusion of the arguments, their Lordships 
have no doubt that the evidence to which objection has been taken was properly 
admitted. The ground on which leave to appeal was given therefore fails, and 
they have humbly advised Her Majesty to dismiss the appeal. Their Lordships 
indicated when they announced their decision that there were matters of fact 
in the case which caused them some uneasiness, though they did not consider 
they were of a nature which, according to the settled practice of the Board, 
would entitle them to tender other humble advice. But they thought it right 
to call them to the attention of the Secretary of State and, accordingly, they 
say no more about them. 


Appeal dismissed. 


Solicitors: Gaster & Turner (for the appellant); Charles Russell & Oo. (for 


the Crown). 
[Reported by G. A. Kipner, Esq., Barrister-at-Law.] 


SIMMONS v. PENNINGTON & SON (a firm). 


[Court oF APPEAL (Denning, Hodson and Parker, L.JJ.), November 26, 29, 
1954.] 


Solicitor—Negligence—Sale of land by client—Requisition answered in accordance 
with general conveyancing practice—Purchaser thereby enabled to refuse to 
complete and to recover deposit—Opportunity for re-sale pending trial of 
action for return of deposit—Advice against re-sale—Premises subsequently 
damaged by fire—Remoteness of damage. 

Premises, of which the plaintiff had been the owner since 1922, were 
subject to a covenant restricting their use to that of a private dwelling-house, 
but had in fact been used continuously for business purposes since before 
1922 without any complaint being made. In 1948 the plaintiff sold the 
premises by auction to B., who paid a deposit. The particulars of sale 
described the premises as “‘ valuable and commanding freehold corner shop 
premises ”’, and there were special conditions of sale of which condition 7 

provided that the property was sold subject to the restrictive covenants 
as to user and other matters contained in a certain deed, being the deed 
which had imposed the particular covenant restricting user to that of a 
private dwelling-house, so far as the covenants were subsisting and capable 
of taking effect. The special conditions stated that a copy of the restrictive 
covenants might be inspected at the offices of the vendor’s solicitors, 
but did not further define the exact nature of the particular covenants. 
In answer to a requisition on title whether the property was subject to 
restrictive covenants the defendants, who were acting as solicitors for the 
plaintiff, replied “ Yes. See Special Condition 7. There appear to have 
been breaches of the covenant as to user but no notice of breach has been 
56 rved”’. The purchaser refused to complete and recovered his deposit 
in an action brought by him for the purpose against the plaintiff. In 1949 
while the action was pending, opportunity arose to sell the premises pe 
another purchaser, but the plaintiff was advised by the defendants through 
their managing clerk not to sell during the pendency of the proceedings, 
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and accordingly did not sell. Subsequently the premises were severely 
damaged by fire at a time when they were not insured against that risk 
the plaintiff having allowed the*insurance to lapse. In an action by the 
plaintiff against the defendants for damages for negligence as his solicitors, 

Held: (1) as the reply given by the defendants to the requisition on title 
was in accordance with the general conveyancing practice which had 
prevailed for a long time, the defendants were not negligent, although the 
answer enabled the purchaser to refuse to complete the contract, because 
that consequence could not reasonably have been foreseen at the time when 
the requisition was answered. 

(ii) even if the advice given by the defendants in 1949 against selling 
the premises was negligent, yet the damage to the premises by fire was too 
remote and the plaintiff’s claim to recover this damage failed. 

Appeal dismissed. 


[ As to the Negligence of a Solicitor in Non-Contentious Matters, see 31 
Hatspury’s Laws (2nd Edn.) 134, para. 181; and for cases on the subject, 
see 42 Dicrst 105, 997 et seq.] 


Cases referred to: 
(1) Fletcher & Son v. Jubb, Booth & Helliwell, [1920] 1 K.B. 275; 89 L.J.K.B. 
236; 122 L.T. 258; 42 Digest 97, 894. 
(2) Purves v. Landell, (1845), 12 Cl. & Fin. 91; 8 E.R. 1332; 42 Digest 92, 
838, 
(3) Adam Bell v. Strathern & Blair, (1954), 104 L.Jo. 618. 
(4) Cooke v. Falconer’s Representatives, (1850), 13 Dunlop (C. of S.) 


Appeal. 

The plaintiff appealed against an order of Harman, J., dated June 25, 1954, 
dismissing an action brought by the plaintiff against the defendants, Pennington 
& Son, for damages for negligence as his solicitors in, in effect, so answering 
requisitions made by the purchaser under a contract by the plaintiff for the sale 
of land as to enable the purchaser to call off the sale, and for negligently advising 
the plaintiff, pending an action for the return of the deposit, not to re-sell the 
premises. 

The plaintiff was the owner of certain shop property in Forest Gate, which 
he had bought in or about 1922. The title to the premises included a conveyance 
of 1870 which contained restrictive covenants prohibiting the use of the premises 
otherwise than as a private dwelling-house. When the plaintiff bought the 
premises they had been converted into shop premises and were being and were 
thereafter always used as shop premises without any complaint about that user 
being made. 

In 1948 the plaintiff offered the premises for sale by auction. The particulars 
of sale described the premises as “‘ valuable and commanding freehold corner 
shop premises ”’, and there were special conditions of sale, of which one, inserted 
on the advice of the defendants, was in the following terms: 


“7, This property is sold subject to the restrictive covenants as to user 
and other matters contained in a deed dated Sept. 29, 1870, and made 
between [J.G.] of the one part and [G.E.W.] of the other part so far as the 
same are still subsisting and capable of taking effect, and the purchaser shall 
in the conveyance to him covenant to observe the same so far as aforesaid 
and to indemnify the vendor in respect thereof. A copy of the said restrictive 
covenants may be inspected at the offices of the vendor’s solicitors at any 
time during business hours or at the auction room and the purchaser whether 
he inspects the same or not shall be deemed to purchase with full notice 


thereof.’’ 


A purchaser bought the premises at the auction, signed a contract and paid 
a deposit of £900 to stakeholders. The purchaser had known the premises for 
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twenty-seven years and knew them to have been shop premises for all that time. A 
The plaintiff instructed the defendants to act as his solicitors and to complete 
the sale. The purchaser’s requisitions on tf€le included the following: 


‘“‘ (14) Is the property, or any part thereof, subject to any covenant or 
agreement restrictive of the user or enjoyment thereof or otherwise ? 
Tf so, has the same been duly observed or performed ? ” B 


The answer returned by the defendants to the purchaser’s solicitors was: 


“Yes, See Special Condition 7. There appear to have been breaches 
of the covenant as to user but no notice of breach has been served.” 


The purchaser’s solicitors then wrote to the defendants stating that the 
purchaser had not been informed before the sale that there was a restrictive © 
covenant which restricted the use of the property to that of a private dwelling- 
house, and that the purchaser was not prepared to complete, and requesting 
that the stakeholders should be instructed to return the deposit. Later, the 
purchaser brought an action against the plaintiff for the return of the deposit. 

In 1949 while the action was pending there arose an opportunity to sell the 
premises to another purchaser, but the defendants by their managing clerk J 
advised against selling the property while the action was pending. Acting on 
this advice the plaintiff did not sell the property. Subsequently there was a 
fire at the premises which caused great damage at a time when the premises 
were not insured, the plaintiff not having renewed the insurance policy since the 
auction sale in 1948. 

In 1951 the action for return of the deposit was tried before Romer, J., who 
held that the purchaser was entitled to recover his deposit and this decision was 
affirmed on appeal. 

The plaintiff then brought the present action against the defendants for 
damages for negligence as his solicitors, both in answering the requisition on 
title and in advising him against a sale of the premises in 1949. In relation to 
the alleged negligence in answering the requisition the plaintiff averred that by 
the answer the defendants represented, expressly or impliedly, that the restrictive 
covenant was or might be enforceable. The damages claimed for the alleged 
negligence in advising against sale included the loss by reason of the damage 
by fire when the premises were not insured. 

At the trial Harman, J., held (i) that the defendants were not negligent in 
regard to the answer to the requisition and (ii) that the defendants were negligent 
in the advice which they gave regarding the sale of the property pending the 
action for the return of the deposit, but that the damage, i.e., the damage resulting 
from the fire, was too remote since it was attributable to the plaintiff’s omission 
to insure the property, which omission the defendants could not reasonably be 
expected to have foreseen. 


Melford Stevenson, Q.C., and J. 7’. Molony for the plaintiff. H 
Gerald Gardiner, Q.C., and P. M. O’Connor for the defendants. 


DENNING, L.J., stated the facts and continued: The action for the return 
of the deposit came to.trial in 1951 before Romsmr, J., and then it went to 
the Court of Appeal. Both courts held that the purchaser was entitled to recover 
his deposit. The reason was because of the answer which the plaintiff’s solicitors 
gave to the requisition. It was wrong, the courts said, for the solicitors to 
answer “‘ Yes ”’, because that meant there was a restrictive covenant. It was 
also wrong, the courts said, to say: ‘‘ There appear to have been breaches of 
the covenant’, because that meant that the covenant was still subsistin 
Both courts said that the answer to the requisition was plain and unambi a) 
It meant that the property, although sold as shop premises, was still cabin a 
a covenant forbidding it to be used except as a private awaiting noted It 
showed that the vendor was not going to make a good title. It was ecuivalant to 
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a repudiation or a refusal to perform his part of the bargain, and the purchaser 
on that account was entitled to call off the contract. That appears, I think 
most distinctly from the judgments of Sr; RayMonp EVERSHED, M.R., and of 
BrrEeEtt, L.J., in the Court of Appeal. The Master of the Rolls said the answer 
to the requisition provided the purchaser 


“with a heaven-sent opportunity to resile from a bargain of which he had 
already repented and he embraced that opportunity with alacrity .. . he 
undoubtedly took advantage of the rigour of the game and the loss must fall 
upon the vendor.” 


So the answer to the requisition was a fatal mistake. It enabled the purchaser 
at once to get out of his bargain. He was entitled to cancel the contract forthwith 
and did so. 

The plaintiff, naturally, blames his solicitors for, what has happened. He 
says: “‘I instructed you to carry this contract through for me. Instead of doing 
so, you repudiated it and lost me the contract. It is all very well for you to say 
that you did not mean to repudiate it, but everyone knows that, for a statement 
to be a repudiation, it must be clear and unequivocal, evincing an intention 
no longer to be bound by the contract. If you made such a statement on my 
behalf you must have been negligent.” 

I find it very difficult to give a satisfactory answer to this argument, but I 
know that there must be one; for I am quite satisfied that the solicitors were not 
negligent. Let any lawyer put himself in their position. They knew that there 
were some old restrictions on these premises which had not been enforced for 
years. The restrictions were in all probability obsolete, but the solicitors could 
not assert categorically that they were obsolete. It would obviously not be 
right for solicitors, without full investigation, to commit the vendor to a warranty 
that the restrictions were obsolete. So they guarded their client by putting a 
special condition in the contract saying that he sold the preperty subject to the 
restrictions so far as they were still subsisting and capable of taking effect: 
and when it came to the answer to the requisition, they tried to protect their 
client by saying the same thing over again or, rather, what they thought was the 
same thing. It was, in the words of the very experienced managing clerk who 
dealt with it, a “stock requisition’, and he answered in the ‘“‘ stock form ’”’. 
He answered it in the way in which, Harman, J., said, such questions had been 
answered from the time of the memory of man, or at all events for a long time. 
But by ill luck the courts held that the words which the solicitors used, instead 
of protecting their clients, amounted to a repudiation of the contract. That was, 
in my view, not the solicitors’ fault. It was not a thing which could reasonably 
have been anticipated to flow from the answer to the requisition. The solicitors 
acted in accordance with the general practice of conveyancers. No ill con- 
sequences had ever been known to flow from an answer in this form. Now that 
the case has gone adversely to the plaintiff, we can see that it was a mistake, 
but it is so easy to be wise after the event. One has to try to put oneself in ° 
the position of the solicitors at the time and see whether they failed to come up 
to a reasonable standard of care and skill such as is rightfully required of an 
ordinary prudent solicitor. It seems to me, applying that test, that it is impossible 
to say that these solicitors were guilty of a breach of duty to their client. It 
was one of those misadventures and misfortunes which do sometimes happen 
even in the best-conducted businesses. I think that Harman, J., was right in 
holding the solicitors were not guilty of negligence in regard to the answer to 
the requisition. 

The next point is as to the advice which the solicitors gave to their client 
advising him that he should not sell pending the action. The judge has found 
that the solicitors were negligent in giving that advice, because the action only 
affected the deposit. Neither side was at that time insisting on the sale or 
asking for specific performance. If the solicitors had thought about the matter 
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for ten minutes, they would have realised there was no objection to the sale. 
I do not propose to say anything on the question of negligence because, in a 
judgment, the plaintiffs claim on this point fails because the damage is too remo 
The market price did not go down at all and no damage would have been sustaine 
if the property had been insured. The trouble was that the property was ee 
insured against damage or loss by fire, and that was the fault of the plaint 
himself. He had the whole insurance entirely in his own hands, and the loss was 
due to his own omission to insure. The ordinary prudent course for owners of 
property is to insure against fire, and the plaintiff did not follow it. The solicitors 
could not reasonably be expected to foresee that damage by fire would fall on 
the plaintiff. It was not, to use the phrase of ASQUITH, L.J.*, a thing which was 
‘on the cards ”’. 

The result is that I am in complete agreement with the judgment of HARMAN, J., 
on both points and I would dismiss the appeal. 


HODSON, L.J.: I agree. The gist of the plaintiff’s action on the first 
point was that he had lost the benefit of his bargain for the sale of his property 
by reason of the negligence of the experienced managing clerk employed by the 
solicitors who were doing the work for him. The particular act of negligence 
relied on is the giving by the clerk of an answer to a requisition, which had the 
effect, as this court has held, of making the vendor say to the purchaser that he 
was forcing on him a property essentially different from that which was 
advertised. Reference to the advertisement shows that the property in question 
was advertised as “‘ freehold corner shop premises ’’. The answer to the requisi- 
tion: 

‘‘Ts the property, or any part thereof, subject to any covenant or 

agreement restrictive of the user or enjoyment thereof or otherwise ? If so, 
has the same been duly observed or performed ? ” 


was : 
“Yes. See Special Condition 7. There appear to have been breaches 
of the covenant as to user but no notice of breach has been served.”’ 


There being a covenant against user of the premises except for the purpose of a 
private dwelling-house, that was the answer which the managing clerk naturally 
gave, and he drew attention to the special conditions in the catalogue which, 
if followed up, would have shown the purchaser the existence of the restrictive 
covenant. Admittedly, in answering the question in what was described as the 
usual way, the managing clerk had not in mind, nor, until long after this action 
started, had anybody else in mind that he was putting forward a description of 
the property which was not the same but vitally different from the description 
of the property advertised for sale. That is the force of the plaintiff’s case. 
He says that the defendants ought to have been alive to this and to have stated 
that the restrictive covenant was obsolete, as admitted on both sides at the 
hearing before Romsr, J. 


HarMan, J., has considered this matter and I think it worth while to read 
what he said. 


“Was [the managing clerk] negligent in putting his answer in that way 
even though he did not mean to do so ? If he did it by carelessness it may 
well be negligence on his part. I cannot see that there was any negligence 
at all. He answered in a way which, although unfortunate in form, was in 
substance a way in which such questions have been answered from the time 
of memory of man.” 


I should imagine the learned judge was drawing on his own experience as a 


practitioner in the Chancery Court. He went on: 


‘‘ Both the experienced Chancery counsel who represented the plaintiff 
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thought he should succeed and that this pretext of the purchaser would 
not be held valid. That turned out to be wrong, but if the managing clerk was 
wrong, he was wrong in very good company and everyone knows that it is 
not every piece of wrong advice which a lawyer gives which is held in our 
law to be negligente.”’ 


Both the learned counsel referred to gave evidence in this case and they thought 
the opinion expressed by Romer, J., that this inconsistency defeated the plaintiff 
was wrong. They advised an appeal but a division of this court took a different 
view from theirs. In those circumstances, it would be a remarkable thing if a 
solicitors’ managing clerk who had produced that result, which was ultimately 
found to be wrong, should be held to be negligent within the ordinary principles 
of the law of negligence. It is said that Harman, J., misdirected himself on the 
matter, but I cannot accept that. What he said was: 


“I do not think I need deal at any great length with the question of a 
solicitor’s liability for negligence. It is the same as anybody else’s liability. 
Having regard to the degree of skill held out to the public by solicitors, does 
the conduct of the solicitor fall short of the standard which the public has 
been led to expect of the solicitor ? ” 


I think that that direction was right and consistent with authority. To my 
mind, the strongest way in which the plaintiff’s case could be put is that this is 
not a case of negligent advice, which is the subject-matter of most of the decisions 
on solicitors’ negligence, but that it is really a case of misdescription of a piece 
of property by a professional man. It is said that if a solicitor acting for a vendor 
misdescribes the property, he must, having regard to the professional skill which 
a solicitor is expected to exercise, be regarded as negligent. I have in mind, 
in considering the direction which Harman, J., gave to himself, the language 
of Scrurton, L.J., in Fletcher & Son v. Jubb, Booth & Helliwell (1), where he 
said ({1920] 1 K.B. at p. 280): 


“...it would be extremely difficult to define the exact limit by which the 
skill and diligence which a solicitor undertakes to furnish in the conduct 
of a case is bounded, or to trace precisely the dividing line between that 
reasonable skill and diligence which appears to satisfy his undertaking, and 
that crassa negligentia, or lata culpa mentioned in some of the cases, for 
which he is undoubtedly responsible. It is a question of degree and there is 
a border-land within which it is difficult to say whether a breach of duty has 
or has not been committed.” 


“Crass” and other adjectives attached to “ negligence ”’ are no longer used. 
The learned judge did not limit himself in any way. He did not direct himself 
by that adjective, although he did quote a passage from a decision in the House 
of Lords in Purves v. Landell (2) in which it appears. He had also before him a 
Scottish case, Adam Bell v. Strathern & Blair (3), in which a number of the ° 
authorities were brought together, and in particular there was a passage which 
seems to me to be applicable to this case although it has not any direct reference 
to professional advice but rather to other professional activities: 


““In Cooke v. Falconer’s Representatives (4), 1850, 13 D., page 157, LoRD 
FuLLEerton at page 172 said: ‘A professional man does not warrant that 
what he does will certainly have the effect which is expected from it... 
He warrants only that he shall bestow on the matter committed to him 
the skill generally possessed by his brethren in the profession. It is not 
enough in order to recover damages from a professional man to show that 
something which was committed to him to do has not had the effect which 
was expected from it: he must show an act of gross ignorance such as could 
not have been committed by any other ordinarily informed member of the 
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T have no hesitation myself in coming to the conclusion on this evidence that the 
learned judge came to a right conclusion on this part of the case. 

On the second question, I agree with what my Lord has said as to the remote- 
ness of the damage claimed and I have very little to add. It is unnecessary to 
go further and consider whether in any event the learned judge was right in 
finding negligence against the solicitors in view of we fact that during the 
pendency of the litigation in question the defendant s managing clerk had 
advised the plaintiff not to sell the property. I think, in fairness to the managing 
clerk, it might be well to set out his reasons for giving that advice. The first 
reason was: 

‘“‘T thought the status quo should be maintained, as there was a pending 
action, until the action was decided.” 


That may not be a very good reason, but it is a_very natural reaction of a 
solicitor to give such advice to his client when an action which concerns a 
particular subject-matter is before the court. To continue with his answer: 


‘* A second reason was that in the defence we were claiming forfeiture of 
the deposit and I thought that the court might order, if they decided that 
there was a binding contract, that the purchaser should have an opportunity 
of completing the purchase instead of forfeiting his deposit.” 


There seems to be some force, at any rate, in that reason, although it is 
perfectly true no doubt that, if the managing clerk had thought the matter 
over deeply or considered it with his principals or with counsel, he would 
have appreciated that if the property had been in fact disposed of there could 
be no question of specific performance of the contract. The third reason he gave 
was this: 


“There was another reason, that in the defence we were asking the court 
for a declaration that we were entitled to re-sell, and I thought that if we 
were asking the court to say that we were entitled to re-sell we should not 
re-sell until the court said we could.” 


It is unnecessary to express any conclusion about that matter and I for my 
part am not prepared, in those circumstances, nor is it necessary to do so, to 
criticise the learned judge’s finding on it. I have drawn attention to the answers 
which the solicitors gave which show, at any rate, that there was something 
to be said for the view that there was no negligence on that part of the matter. 
I agree that the appeal fails. 


PARKER, L.J.: I agree that the appeal should be dismissed. The first 

_ ground on which it is said the defendants were negligent is based on the answer 
given by their managing clerk to requisition (14). That requisition and the 
answer to it have already been read, but it is to be observed that nowhere in the © 
answer is there a plain statement, as it is said there should have been, that any 
restrictions as to user were obsolete and unenforceable. On the contrary, it 
has been held by this court that the words are plain and unambiguous and 
amount to a statement that the restrictions are living restrictions of which there 
have been breaches and that, accordingly, the statement in the answer amounts 
to arepudiation, in that it was being stated that property of a different description 
was being sold from that advertised in the particulars. In those circumstances 
the plaintiff says, in effect: ‘I employed you, the defendants, to carry through 
the transaction. I did not employ you to repudiate it, and your statement giving 
rse to this repudiation was a mis-statement made with no conceivable excuse 
and you have fallen short of your duty to exercise reasonable skill’, In the 
light of after-events that argument is a very attractive one, but at the same time 
I have no doubt that it fails. _ To state affirmatively that the covenants were 
obsolete and unenforceable was something the defendants’ managing clerk was 
not called on to do. That was a matter for the purchaser to satisfy himself 
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about. Indeed, if the managing clerk had taken on himself to state that the 
restrictions were obsolete and it turned out that he was wrong in some respect, 
it might well be said that he was negligent for having taken on himself something 
which it was not part of his duty to do, What it really comes to is this. It is 
said that he should have used some more negative words such as “‘ there appears 
to have been a user inconsistent with the covenant, assuming it is not obsolete, 
but no notice of breach has been served ’’; in other words, some words which 
fell short of affirming that the restrictions were living restrictions. For my part 
I am quite satisfied that at the time when that answer was made no one, whether 
solicitor or counsel, could reasonably be expected to foresee the difficulties 
which might follow according to whether one formula was used rather than 
another. 

So far as the second question is concerned, I find it unnecessary to go into the 
question whether the advice given by the defendants’ managing clerk was given 
negligently, because it has not been shown, as it must be shown before damage 
can be recovered, that it was, to use the phrase used by AsquiTu, L.J., “‘ on 
the cards ’’** not merely that a fire might result but that a fire might result at 
a time when the plaintiff was uninsured. 

For these reasons, in my opinion the appeal should be dismissed. 


Appeal dismissed. 


Solicitors: Cree, Godfrey & Wood, agents for Preston & Redman, Bournemouth 
(for the plaintiff); Hewitt, Woollacott d& Chown (for the defendants). 
[Reported by Pururppa Price, Barrister-at-Law.] 


R. v. ONUFREJCZYK. 


[Court or CriminaL APPEAL (Lord Goddard, C.J., Cassels and Sellers, JJ.), 
January 11, 1955.] 


Criminal Law—Murder—Corpus delicti—Body of murdered man not found— 
Proof by circumstantial evidence. 

On a charge of murder the corpus delicti may be proved by such circum- 

stantial evidence as leaves open no other rational hypothesis than murder. 


The appellant, a Pole, and one S. owned a farm in partnership. Their 
farming venture was a failure. The appellant was in need of money and S. 
wanted to break off his relationship with the appellant. The last occasion 
when 8. was seen alive by anyone other than the appellant was on Dec. 14, 
1953, when S. took a horse to the local blacksmith to be shod. Thereafter 
S. disappeared completely and his body was never found. When the 
appellant was called to give an account of the disappearance he told a story 
of the departure of S. which was improbable and was inconsistent with a 
prior account given by the appellant to a sheriff’s officer who had gone 
to the farm on Dec. 18, 1953. The appellant wrote contemporary letters 
explicable only on the footing that he never expected 8. to return and put 
forward a proposition to one P. which, if carried out, would have involved 
S. being impersonated. Further the appellant endeavoured to persuade the 
blacksmith to say that S. had taken the horse to be shod on Dec. 17. Minute 
amounts of the blood of 8. were found on the walls and ceiling of the kitchen 
in the house occupied by the appellant and S. The appellant was charged 
with the murder of 8., the case for the prosecution being that he was 
murdered before Dec. 17, 1953. 

Held: (i) on a criminal charge the fact that the murdered man was killed, 
like any other fact, can be proved by circumstantial evidence, being ab seins 
which leads only to that one conclusion of fact, although no body is found. 





* See Victoria Laundry (Windsor), Ltd. v. Newman Industries, Ltd. ({1949] 1 All E.R. 
at p. 1003, letter C). 
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(ii) in the present case there was evidence from which the jury could hai 
that S. was dead, and, if he was dead, the circumstances of the case ers 
to the fact that his death was not a natural death, and accordingly, 7 
jury having been warned that the circumstantial evidence must be so a 
as to convince them that the facts could not be accounted for on any ot = 
rational hypothesis than murder, a corpus delicti had been established an 
the jury were entitled to find that the appellant murdered 5. 
R. v. Horry ({1952] N.Z.L.R. 111) applied. 
Appeal dismissed. 
[ As to Proof of the Corpus Delicti, see 9 HatsBury’s Laws (2nd Edn.) 183, 
para. 268; and for cases on the subject, see 14 Diausr 432-435, 4562-4586.] 


Cases referred to: 
(1) Evans v. Evans, (1790), 1 Hag. Con. 35; 161 E.R. 466; 14 Digest 432, 
4562. 
(2) R. v. Horry, [1952] N.Z.L.R. 111; 3rd Digest Supp. 


Appeal against conviction. 

The appellant, Michael Onufrejezyk, was convicted on Dec. 1, 1954, before 
OuivER, J., sitting with a jury at Swansea Assizes, of the murder of Stanislaw 
Sykut and was sentenced to death. 


Elwyn Jones, Q.C., and T. J. Jones for the appellant. 
H. Edmund Davies, Q.C., W. L. Mars-Jones and Esyr Lewis for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court: The 
appellant, who is a Pole and who has been in this country since 1947, was convicted 
before OxttvEer, J., at the last assizes for Swansea of the murder of another 
Pole, Sykut, his partner. 

The principal question that has been argued, the trial having lasted for some 
twelve days and having been summed up with meticulous care by the learned 
judge who analysed the evidence in what I may describe as a masterly fashion, 
is whether there was proof of what the law calls a corpus delicti. In this case 
the remarkable fact, which has remained remarkable and unexplained, is that 
the body of this man, who was last seen so far as anybody knows on Dee. 14, 
1953, has completely disappeared and there is no trace whatever either of him, 
or of his clothes, or of his ashes. It has been submitted to us that the law is 
that, unless the body can be found or an account can be given of the death, 
there is no proof of a corpus delicti. Corpus delicti means, first, that a crime 
has been committed, that is to say that the man is dead, and that his death 
has been caused by a crime. As Str Wriu1am Scorr (later Lorp Srowxt1) 
pointed out a great many years ago in a matrimonial case (Evans v. Evans (1), 
1 Hag. Con. at p. 105), one does not begin to inquire whether the prisoner is 
guilty of the crime until one has established that a crime has been committed. 

There is, apparently, no reported case in English law where a man has been 
convicted of murder and there has been no trace of the body at all. But it is, 
we think, clear that the fact of death can be proved, like any other fact can 
be proved, by circumstantial evidence, that is to say, by evidence of facts 
which lead to one conclusion, provided that the jury are satisfied and are 
warned that the evidence must lead to one conclusion only. 

OLIVER, J., began and ended his summing-up to the jury with a direction, 
which he said was as clear a direction as he could give, and which he took from 
eae is Pe was before the New Zealand Court of Appeal in 1951. 

case which OLIvEr, J., took as stating the law is this: 


“At the trial of a person charged with murder, the fact of death is 
provable by circumstantial evidence, notwithstanding that neither the 
body nor any trace of the body has been found and that the accused has 
made no confession of any participation in the crime. Before he can be 
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convicted, the fact of death should be proved by such circumstances as render 
the commission of the crime morally certain and leave no ground for reason- 
able doubt: the circumstantial evidence should be so cogent and compelling 


as to convince a jury that upon no rational hypothesis other than murder 
can the facts be aceounted for.” 


Speaking for myself, I entirely agree with that as a statement of law except 
that I would not use the words “ morally certain’; I would say “ such circum- 
stances as render the commission of the crime certain”, | myself think that it 
is always a pity in dealing with matters of evidence to use epithets either for the 
purpose of increasing its value or decreasing its value; and when one talks 
about cases in the books and somebody using the expression “a high degree 
of certainty ” or “strong evidence ” and words of that sort, they really add 
nothing to what the law requires. The law requires a case to be proved, and the 
jury are warned and told that they have to be satisfied on the evidence that 
the crime is proved and that the prisoner is guilty of the crime; and they should 
be told that if, when they have heard the evidence, they are not satisfied, if 
they do not feel sure that the crime has been committed or that the prisoner 
has committed the crime, then their verdict should be not guilty. One should 
leave out of account, if one can, any expression such as “ giving the prisoner 
the benefit of the doubt ”. It is not a question of giving the benefit of the doubt; 
if the jury are left with any degree of doubt that the prisoner is guilty, then 
the case has not been proved. 

OLIVER, J., having read that statement of the law to the jury, said: 


“ It is indeed a grave step to find a murder proved when there is no body, 
but it is not the law, and I do not believe it has ever been the law; it is 
certainly not the law today that if a body can be got rid of so that no trace 
of it can be found, a murderer who has done so is not to be convicted. 
That is not the law. But, of course, the burden of proving everything against 
the man is upon the Crown. There is no burden on him to disprove anything. 
I think the most helpful way I can bring this to your minds is to say this. 
If Onufrejezyk had not given evidence at all in this case, and all you had 
was the case for the Crown, would you be satisfied with that case unanswered, 
the case for the Crown ? If you would, then you will proceed. But if you 
were, for instance, to come to the conclusion that the case for the Crown 
standing uncontradicted was not good enough—suppose you took that view 
—then you need not go on to consider Onufrejezyk’s explanation; there 
is no burden upon him.” 


A little later on, before he turned to the details of this remarkable case, he 
said this: 


“If [Sykut] did not die by natural causes, he was killed. Members of 
the jury, if he was killed his body was concealed or destroyed and has not 
been found. If he is dead and was killed and the body was destroyed or . 
concealed he was murdered, was he not ? That is the point. I want you to 
apply your minds to that set of circumstances and decide for yourselves 
whether in the light of these facts, and many more to which I shall have 
to draw your attention, you can say you are satisfied that no rational 
hypothesis except that he is dead, dead by violence, is open. If you are 
driven to that conclusion that would be a verdict of murder; but if you 
think that would be going too far and that you could not safely say that no 
rational explanation of his death except murder could be conceived, why 
then it will mean you have a doubt about it and you will acquit him.” 


I do not think that counsel for the appellant, for whose assistance in this case 
and for whose forceful and temporate argument the court is much indebted, 
would quarrel with that direction of the learned judge which seems to me as 
ample and as fair to the appellant as it is possible to conceive. 
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Srr Marruew Hae, who was writing at the end of the seventeenth century, 
says in his PLEAS OF THE CROWN, vol. 2, at p. 290: 


‘““T would never convict any person of murder or manslaughter, unre the 
fact were proved to be done, or at least the body found dead ... 


He says that you must prove the fact of the murder, or at least that the body 
has been found. He does not say, and it is very often quoted as though he had 
said, that you cannot convict a man of murder unless you can produce the 
body. One has to remember, I think, especially as there have been dicta of other 
judges in the earlier part of the last century going down to the middle of the 
century which give some colour to the idea that the court will always require 
in the case of murder or manslaughter the production of the body, that the 
circumstances of these days are different from what they were when Sir MATTHEW 
HALE wrote. When Str MatrHew Hate wrote, there was no police force; 
there was nothing except a watchman in a town and a parish constable, who 
might have been an old infirm man of seventy or eighty years, in the country. 
There was no telegraph. There were no motor cars. There was no aliens’ 
legislation such as we now know. There was no means of seeing that aliens 
were registered and did not get out of the country without permission once 
they were here, and matters of that sort. It would be, therefore, a strong thing 
indeed were any court to lay down that, without production of the body, or 
accounting for it by somebody who had seen it or seen the murder committed 
or something of that sort, a murderer could not be convicted. 

The case against the appellant was that he and Sykut had a farm. The farm 
was a failure, and the appellant had come to the end of his resources. He was 
in dire need of money; of that there cannot be any doubt, and his own letters 
show it. He was trying to borrow money from this person and that person, 
that relation and that near friend, and failed every time. He had actually got 
to the point when he was obviously considering fraud, because he was hoping 
to get a valuer who would over-value the farm so that he might be able to raise 
more money on mortgage from his bank. Meanwhile, Sykut wanted to break 
off his association with the appellant. There was a suggestion that Sykut 
should be paid out. Sykut had invested his money in the farm and was willing 
to sell his share in the farm for £700 if he could get it from the appellant, and, 
if not, Sykut said that the farm had to be put up for sale. They had been to 
Mr. Roberts, a solicitor of Llandilo, and their difficulties had been discussed 
before him. There was evidence, which I do not think, speaking for myself, 
was anything like so strong or convincing in pointing towards murder as a 
great deal of the other evidence, that these men had quarrelled; but we come to 
Dec. 14, 1953, by which date no conclusion had been reached between these 
two men about the sale of the farm. The appellant at this time may or may not 
have had any money beyond perhaps a few shillings or a few pounds, but it 
seems clear that he had nothing at all to enable him to pay out his partner. 
The appellant was very anxious to avoid the sale by auction and wanted td 
get the whole farm because, I suppose, he thought if he had the whole of it he 
could make a satisfactory business out of it. 

On Dee. 14, Sykut disappeared, so far as is known, not only from Carmarthen- 
shire, not only from England but, so far as is known, from the face of the earth. 
Letters came from Poland from his wife after his complete disappearance when 
there would have been ample time for him to have got back to Poland and 
got in touch with his friends, which would seem to show that he had not got 
back to Poland, and the last person who is known to have seen him is the 
appellant. 

The appellant's activities after Dec. 14 were certainly very remarkable. There 
was evidence, and very strong evidence, that on Dec. 18 he must have posted 
a letter to a Polish woman living not very far away not later than a quarter to 
five or, it may have been, five o’clock. He said in that letter: 
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os My case is already completed, but I must if only for a few hours pop 
in to London to take from my acquaintances money.. I gave my partner 
the gross [i.e., the larger part] of the money because I borrowed for a few 
weeks, only I must sell what is possible. So beg you very much to help me 
in this matter and I will be very grateful, at the moment this is all for now, 
the rest we talk over when Mrs. comes over. Beg you to inquire whether 
it is possible to sell the poultry alive before the holidays, as I must have 
at least part of the money to begin something and may be some of the 
eattle. Hand kisses, expecting as soon as possible to see you because my 
partner is leaving for fourteen days and might change his mind. Please 
don’t wait a moment because it might be too late.” 


There he is saying that he has fixed up matters with his partner, that he has paid 
him most of the money and is expecting him to go away for a few days. What 
we know is that the appellant went up to London and was trying by every means 
in his power to borrow money from relatives there to enable him to pay off his 
partner. He was getting a woman, who came and gave evidence and evidently 
impressed the learned judge, to forge (there is no other word for it, though 
she may not have known she was forging) documents purporting to be agreements, 
and so forth, and then adding a signature to them purporting to be Sykut’s, 
and giving all sorts of contradictory accounts. When he had to give an account 
of how his partner disappeared, he told the sort of story you may see ina magazine, 
or a detective story, or a story by the late Phillips Oppenheim, of how a large, 
dark car, sometimes described as black and sometimes as green, had arrived 
at this lonely farm at 7.30 at night, finding its way up a dreadful rocky path; 
there were three men, one of whom had a revolver, and the unfortunate Sykut 
was put into that car at the point of the revolver and driven away. A story 
like that was told and yet, remarkably enough, on Dec. 18, a sheriff’s officer 
had gone to the farm before seven o’clock at night to levy an execution. The 
execution was against the appellant alone, and when the officer came to the 
place where the business was carried on he naturally asked, as he had to see 
that he was not levying on partnership property: ‘‘ Where is Mr. Sykut ?” 
He was told: ‘“‘ Oh, Sykut has gone to a doctor at Llandilo”’. He never went 
to a doctor at Llandilo according to the evidence that was given, but at 7.30 
that night he was supposed to be kidnapped and taken to London. Then the 


appellant said in his evidence to the court that he was expecting his partner - 


back at the farm, and yet all the letters which he is writing then seem to say 
that his partner had gone to Poland and that he was not going to see him back. 
He was writing letters that can only be explained on the footing that he knew 
perfectly well that his partner could never turn up again. One of the matters 
of the greatest possible importance is that, when the appellant was in London 
and telling all sorts of contradictory stories to the people from whom he was 
trying to borrow money, he made two remarkable proposals. First, he asked 
Mrs. Pokora, with whom he was evidently on terms of close friendship, to send 


him sham registered letters, that is to say, to get registered envelopes, to put 


sheets of paper in them and to send them to him, purporting to send him two 
hundred pounds. Another more remarkable thing was that he actually asked 
that the husband of this lady should come down and should go with him to see a 
solicitor at Llandilo and should impersonate his partner. Could he have done 
that, would he have dared to do that, if he had thought there was the smallest 
chance of his partner appearing again, although the appellant said in his evidence 
in court that he did expect his partner to come back again, his partner who had 
new clothes and other property and left everything behind, if the appellant’s 
story is true ? His partner went off with these people, whether he was going to 
Poland or somewhere else, leaving his clothes, and never came back or made 
any attempt to get back. Indeed, the appellant said that he knew one of the 
men, Jablonski, which I daresay is as good as any other name if you are using 
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a Polish name, arranged to meet his partner at Paddington station at three 
o’clock, on which day does not matter, and that Jablonski’s account was that 
he went there and waited until three o’clock and. nobody came. Later, so it 
was said, he met them at a Polish club and there this document was signed, 
and the signature said by the prosecution to be a forgery was affixed in the 
presence of Mr. Jablonski and another gentleman. _ There was nobody called 
from the Polish club to say that these people ever existed at all. 

I do not propose to go all through the evidence that was called, but there was 
a very remarkable piece of evidence which cannot possibly be accounted for in 
any other way than that the appellant was deliberately trying to manufacture 
evidence with regard to the life of Sykut, and that was the local blacksmith’s 
evidence. On Dec. 14, the last day on which anyone saw Sykut alive, a horse 
from the farm had been taken by the appellant to the blacksmith for shoeing, 
and had been fetched by Sykut on the same day. The blacksmith had charged 
17s. 6d. for shoeing the horse. The blacksmith’s evidence was perfectly: clear 
about that. He said there was no doubt in his mind at all about it; whether he 
referred to his book, [ do not know, but I think he did. At the end of December, 
when the police were beginning to make inquiries, the appellant visited the 
blacksmith and paid him the money, and then he tried to persuade the black- 
smith to say that it was on Dec. 17 that Sykut went there to take the horse away. 
The case for the prosecution was that Sykut was dead by the 17th, that he 
was killed either on or immediately after the 14th. That was the last day any- 
body had seen that unhappy man alive, and here is the appellant, at the end of 
December, when the police had begun to make inquiries, trying to get a man 
whose evidence on one point was vital, to give untrue evidence as to the date on 
which Sykut fetched the horse. If the blacksmith’s evidence was true, the 
appellant was trying to get him to say something untrue. 

Those are all matters which were from time to time pointed out to the jury 
by the learned judge and on which they had the advantage of hearing counsel 
on both sides. It is perfectly true that the learned judge did not point out 
to the jury all the matters. Moreover a judge does very often say to a jury— 
“It is very remarkable that such a point has not been proved, and if it could 
be, it ought to have been proved.’ The case for the prosecution -was:— 
This man has disappeared. He has completely gone from the ken of mankind. 
It is impossible to believe that he is alive now. I suppose it would have 
been possible for him to have got out of the country and become immured 
behind what is sometimes called the Iron Curtain; but here you have facts 
which point irresistibly towards the appellant being the person who knows 
and who disposed of that man in one form or another. It may be that it 
would be desirable to emphasise to the jury that the first thing to which 
they must apply their minds is: Was a murder committed ? Speaking 
for myself, I think that the way the learned judge put it in the two passages 
which I have read did sufficiently direct the attention of the jury to the fact 
that they had to be satisfied of that, and, if they were satisfied of the death, 
and the violent death, of this man, they need not go any further. It is, no doubt, 
true that the prosecution relied considerably on certain minute spots of blood 
which were found in the kitchen when it was scientifically examined, spots so 
small that they might easily have escaped the attention of somebody who was 
trying to wash or wipe up blood. The appellant did not deny that the blood 
which was found, although it was a minute quantity, on the wall of the kitchen 
and, I think, on the ceiling of the kitchen, was the blood of his partner. He 
said that its presence there was due to the fact that his partner had cut his 
hand in the field with, I think, one of the tractors, and on coming in must have 
shaken his hand and shaken off some blood. That, of course, was a possibility 
and it was put to the jury. It was also a possibility that Sykut was disposed 
of in the kitchen, but there is no evidence that he was and, a matter which has 
been very properly stressed by counsel for the appellant, there is no evidence 
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here how Sykut met his death. This court is of opinion, however, that there 
was evidence on which the jury could infer that he met his death, that he was 
dead ; and, if he was dead, the circumstances of the case point to the fact that 
his death was not a natural death. Then, if that establishes, as it would, a corpus 
delicti, the evidence was such that the jury were entitled to find that the 
appellant murdered his partner. 
For these reasons, we have been unable to find any misdirection by the learned 
judge or anything in the summing-up which would justify us in saying that the 
case was not properly presented to the jury. We have come to the conclusion 
that there was evidence on which the jury were entitled to find that the appellant’s 
partner was murdered and that the appellant was the murderer. Accordingly, 
this appeal is dismissed. 

Appeal dismissed. 


Solicitors: Porter & Glasbrook, Llandilo, Carmarthenshire (for the appellant); 
Director of Public Prosecutions (for the Crown). 
[Reported by G. A. Kipnzr, Esq., Barrister-at-Law.] 


BULL v. BULL. 


[Court or AprEAL (Denning, Hodson and Parker, L.JJ.), November 25, 26, 
December 20, 1954.] 


Tenancy in Common—Arising by way of resulting trust on purchase of freehold 
house—Beneficial interests in proceeds of sale—Occupation of portions of 
house by beneficiaries—Action for possession by one beneficiary against 
the other. 

In 1949 the plaintiff and his mother, the defendant, together purchased 
a freehold house, the plaintiff contributing a larger part of the purchase price 
than the defendant and the conveyance being taken in his name. The 
money contributed by the defendant was not intended to be a gift from 
her to the plaintiff, and the defendant accordingly became entitled to an 
equitable interest proportionate to her contribution. The parties lived 
together in the house until April, 1953, when the plaintiff married and it was 
arranged that the defendant should occupy two rooms and that the plaintiff 
and his wife should occupy the rest of the house. Subsequently differences 
arose between the parties and the plaintiff brought an action for possession 
of the rooms occupied by the defendant. 

Held: as the effect of the purchase of the house in 1949 was that the 
plaintiff and the defendant became beneficial tenants in common of the 
proceeds of sale of the property which was subjected to the statutory trust 
for sale, the defendant had a right to participate in the enjoyment of the 
property until it was sold, and the plaintiff’s action for possession failed. 

Per Curtam: the answer to the question what is to happen if, in such 
circumstances as those of the present case, the two equitable tenants in 
common disagree is that the property may be sold in exercise of the statutory 
trusts for sale, for which purpose there must be two trustees for sale to 
enable a good receipt to be given for the price; if the trustees wish to sell 
with vacant possession and the assent of one tenant in common is withheld 
the only course open is to apply to the court under s. 30 of the Law of 
Property Act, 1925 (see p. 256, letter D, post). 

Appeal dismissed. 

[ Editorial Note. The decision in this case is of particular interest not only 
because of the passages in the judgment of DENNING, L.J., with whom the other 
members of the court agreed, which indicate what the appropriate course of 
action in other cases may be, with which Hopson, L.J., and, it seems, PARKER, 
L.J., agree, but also because of the view expressed by DENNING, L.J., that the 
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statutory trusts for sale under s. 35 of the Law of Property Act, 1925, would 
arise in circumstances such as those of the present case. Section 34 of that 
Act, except for sub-s. (1), does not apply where land is conveyed for a legal 
estate after 1925 to one person and there is no express creation of undivided 
shares. Sub-section (1) of that section does not expressly create statutory 
trusts in such circumstances but forbids the arising of a tenancy in common 
of a legal estate, and s. 36 (4) of the Settled Land Act, 1925, is similarly expressed. 
Neither states positively that a trust for sale shall be created. The decision 
in the present case seems to have been reached on the basis that the legislation 
in fact creates a statutory trust for sale in the circumstances, and thus ensures 
that the legal position accords with the general scheme of the real property 
legislation of 1925. Harman, J., came to a similar conclusion in the case of 
partnership property in Re Rayleigh Weir Stadium ({1954] 2 All E.R. 283). 

In applying the views expressed by the court regarding the appropriate remedy 
if there is disagreement between beneficiaries, their observations are not, it is 
thought, intended to comprehend all courses, but to relate to difficulties such 
as were presented by the particular circumstances of the present case; the 
court was not, for example, here considering the possibilities of partition under 
s. 28 (3) of the Law of Property Act, 1925. 

For the Law of Property Act, 1925, s. 14, s. 35, see 20 HatsBury’s STaTUTES 
(2nd Edn.) 457, 491.] 


Cases referred to: 

(1) Jacobs v. Seward, (1872), L.R. 5 H.L. 464; 41 L.J.C.P. 221; 27 L.T. 185; 
36 J.P. 771; 43 Digest 391, 146. a, 

(2) Cowper v. Cowper (Earl), (1734), 2 P. Wms. 720 (24 E.R. 930); on appeal 
(1736), 2 P. Wms. 755 n. (24 E.R. 942); 43 Digest 626, 661. 

(3) Re Warren, [1932] 1 Ch. 42; 101 L.J.Ch. 85; 146 L.T. 224; Digest Supp. 

(4) Re Buchanan-Wollaston’s Conveyance, [1939] 2 All E.R. 302; [1939] 
Ch. 738; 108 L.J.Ch. 281; 160 L.T. 399; Digest Supp. 

(5) Re Hyde’s Conveyance, (Feb. 1, 1952), Unreported; 102 L.Jo. 58. 

Appeal. 

The plaintiff appealed against an order of His Honour Jupce REGINALD 
CuaRK, Q.C., at Ilford County Court, dated J uly 28, 1954, whereby he dismissed 
the plaintiff’s claim to evict the defendant from the premises known as 101, 
Rishden Gardens, Ilford. 

The facts appear in the judgment of Dennrna, L.J. 


F. Burrows for the plaintiff. 
L. B. Schapiro for the defendant. Cur. adv. vult. 


Dec. 20. DENNING, L.J., read the following judgment: This is a most 
unfortunate dispute between mother and son. The son is now about thirty years 
of age and he has always lived with his mother. They have lived in several 
different houses, and, since 1949, the house has been 101, Rishden Gardens, 
Ilford. This house was bought partly with her money and partly with his, 
but the son seems to have provided the greater part and the conveyance was 
taken in his name. In April, 1953, the son married and it was arranged that his 
mother should have two rooms in the house and that he and his wife would 
have the rest. Soon afterwards, however, differences arose between the mother 
and her daughter-in-law with the result that the son told his mother to leave 
the house. She has not, she says, been able to find other accommodation suitable 
to her needs and so she has not left. She is still there. The son has, therefore, 
brought these proceedings to evict her. In answer to the claim the mother says 
that, although the house stands in her son’s name, she herself contributed quite 
a lot of money towards it, and that in these circumstances he cannot evict her 


or, at any rate, cannot evict her without paying her the amount which she put 
into it, 
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The judge has found that the mother did contribute a substantial amount 
towards the house and that she did not intend to make a gift of that money to 
her son. There was, therefore, no presumption of advancement but a resulting 
trust in her favour. Furthermore, the judge has found that, when the house 
was bought, it was the intention of both mother and son that the house, although 
taken in the son’s name, should be a home for them both. The judge has held 
that in these circumstances the son cannot turn the mother out now as if she 
were a trespasser; and that his only remedy is by application to a court of 
equity. The son appeals to this court. 

Similar circumstances must often arise in families, but strangely enough there 
is no authority on the point. The son is, of course, the legal owner of the house; 
but the mother and son are, I think, equitable tenants in common. Each is 
entitled in equity to an undivided share in the house, the share of each being in 
proportion to his or her contribution. The rights of equitable tenants in common 
as between themselves have never, so far as I know, been defined; but there is 
plenty of authority about the rights of legal owners in common. Each of them 
is entitled to the possession of the land and to the use and enjoyment of it in a 
proper manner. Neither can turn out the other; but if one of them should take 
more than his proper share the injured party can bring an action for an account. 
If one of them should go so far as to oust the other he is guilty of a trespass 
(see Jacobs v. Seward (1)). Such being the rights of legal tenants in common, I 
think that the rights of equitable owners in common are the same, save only for 
such differences as are necessarily consequent on the interest being equitable and 
not legal. It is well known that equity follows the law; and it does so in these 
cases about tenants in common as in others. 

In support of this view I would refer to the words used by Str JosEPH JEKYLL, 
M.R., over two hundred years ago in Cowper v. Earl Cowper (2) (2 P. Wms. at 
p. 753): 


“The law is clear, and courts of equity ought to follow it in their judg- 
ments concerning titles to equitable estates; otherwise great uncertainty _ 
and confusion would ensue ;... ”’ ‘ 


I realise that since 1925 there has been no such thing as a legal tenancy in common 
(see s. 1 (6) of the Law of Property Act, 1925). All tenancies in common now 
are equitable only and take effect behind a trust for sale (see s. 36 (4) of the 
Settled Land Act, 1925). Nevertheless until a sale takes place these equitable 
tenants in common have the same right to enjoy the land as legal tenants used 
to have. Their position was well stated by Mauauam, J., in Re Warren (3) 
({1932] 1 Ch. at p. 47): 


‘‘There is no doubt that, since the coming into force of the Law of 
Property Act, 1925, the position of undivided owners is different from what 
it was before. That Act, for the purpose of simplifying the law, has intro- 
duced provisions for undivided shares, and has made partition actions 
unnecessary and obsolete. But in substance the beneficial interests of the | 
undivided owners in regard to enjoyment so long as the land remains unsold 
have not been altered, and it is true to say that the ordinary layman 
possessed of an undivided share in land would be quite unaware of any 
alteration in his rights as the result of the Act.” 


My conclusion, therefore, is that, when there are two equitable tenants in 
common, then, until the property is sold, each of them is entitled concurrently 
with the other to the possession of the land and to the use and enjoyment of it 
in a proper manner; and that neither of them is entitled to evict the other. 
The question may be asked: what is to happen when the two disagree, as 
they have done here ? The answer is that the house must then be sold and the 
proceeds divided between mother and son in the proper proportions. The son 
is the legal owner and he holds it on the statutory trusts for sale. He cannot 
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at the present moment sell the house because he cannot give a valid receipt 
for the proceeds. It needs two trustees to give a receipt (see 8. 14 of the Trustee 
Act, 1925). The son could get over this difficulty by appointing another trustee 
(under s. 36 (6) of the Trustee Act, 1925) who would agree with him to sell the 
house. The two trustees would, no doubt, have to consider the mother’s wishes, 
but as the son appears to have made the greater contribution he could in theory 
override her wishes about a sale: see s. 26 (3) of the Law of Property Act, 1925. 
The difficulty of the two trustees would be a practical difficulty because, so long 
as the mother is there, they could not sell with vacant possession. The mother 
is entitled to rely on her equitable interest as tenant in common which is 
preserved by two sections of the Law of Property Act, 1925. The first is s. 14 
which says that the Act 


“. . . shall not prejudicially affect the interest of any person in possession 
or in actual occupation of land to which he may be entitled in right of such 
possession or occupation.” 


The second is s. 35 which says that the trust for sale is 


“. . . subject to such . . . provisions, as may be requisite for giving 
effect to the rights of the persons . . . interested in the land... ” 


In this case the mother is in possession and in actual occupation as equitable 
co-owner and by virtue of that interest cannot be evicted by the trustees except 
with her consent. Ifthe trustees wished in these circumstances to sell with vacant 
possession the only thing they could do would be to apply to the court under s. 30 
of the Law of Property Act, 1925, on the ground that the mother’s consent could 
not be obtained. The court could then make such order as it thought fit and 
this would include, I think, an order to turn the mother out if it was right and 
proper for such an order to be made (compare Re Buchanan-Wollaston’s Con- 
veyance (4), and Re Hyde’s Conveyance (5)*). 

My conclusion is, therefore, that the son, although he is the legal owner of the 
house, has no right to turn his mother out. She has an equitable interest which 
entitles her to remain in the house as tenant in common with him until the house 
is sold. If they disagree the house should be sold and the proceeds divided 
between them in the proper proportions; but he cannot at his will turn her out 
into the street. The house cannot be sold with vacant possession unless she 
consents. If she unreasonably refuses her consent, the son, by taking proper 
steps, can obtain an order for sale from the court and in aid of it the court 
can order the mother to go; but the court would only make such an order if it 
was satisfied that it was right and proper to do so and on such terms as to alterna- 
tive accommodation as it thought right to impose. I find myself, therefore, in 
agreement with the learned judge and I would dismiss this appeal. 


HODSON, L.J.: I agree. 


PARKER, L.J.: I also agree and have nothing to add. 
Appeal dismissed. 


Solicitors: Canter, Hellyar & Co. (for the plaintiff); Daybell, Court-Cooper & 
Co., Ilford (for the defendant). 


[Reported by Puitrepa PrIcE, Barrister-at-Law.] 


* Referred to (1952) 102 L.Jo. 58. 
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A Re A SOLICITOR. 


[QUEEN’s Bencu Division (Gerrard, J.), January 11, 1955.] 


Solicitor—Costs—‘‘ Contentious business” or non-contentious business—Lump 

sum or detailed bill—Lump sum bill submitted for costs incurred before 

B commencement of proceedings—Solicitors’ Remuneration Order, 1883, 
art. 2 (c) and Sch. 2, as substituted by the Solicitors’ Remuneration Order, 
1953 (S.I. 1953 No. 117), art. 2. 

Statute—Order made under statutory power—Scope of order limited by scope of 
power—Repeal of statute—Superseding enactment conferring similar power 
not so limited—Original order saved—Scope of original order not extended. 
In March, 1953, a client sought the advice of a firm of solicitors (‘‘ the 

first solicitors ’’) with regard to matrimonial difficulties which had caused 
her to live apart from her husband. On their advice inquiry agents were 
employed, a petition for judicial separation was prepared and costs were 
incurred in preparation for the filing of the petition which they had advised 
her to have ready if she decided to institute proceedings. At the same time 
the first solicitors advised the client on offers of financial provision made to 
D her by her husband. The client withdrew her instructions from the first 
solicitors in July, 1953, before the petition had been filed and instructed a 
second firm. A petition in substantially the same form as that originally 
drafted was eventually filed by the second firm in December, 1953. In 
September, 1953, the first solicitors delivered a lump sum bill which con- 
tained a detailed description of the work that they had done. The client 
E applied for and obtained from a master an order for the delivery of an itemised 
bill of costs. On appeal, the court, at the request of the parties, considered the 
appeal first on the footing that the lump sum bill was in respect of non- 
contentious business only. 
Held: (i) assuming that the whole of the business to which the lamp sum 
bill related was non-contentious business within art. 2 (c) of the Solicitors’ Re- 
F muneration Order, 1883, the lump sum bill was a good bill and in accordance 
with Sch. 2 to that order as substituted by the Solicitors’ Remuneration Order, 
1953, notwithstanding that the latter order had revoked the Solicitors’ 
Remuneration (Gross Sum) Order, 1934 (under which a gross or lump sum 
could be charged in lieu of detailed charges) and did not expressly enact 
that a gross sum could be charged or that a lump sum bill could be delivered; 
G but 
(ii) the scope of non-contentious business to which art. 2 (c) of the Solicitors’ 
Remuneration Order, 1883, applied was limited by the words “and not 
being otherwise contentious business ”’ in s. 2 of the Solicitors Remuneration 
Act, 1881, under which the order was made, although those words did not 
appear in art. 2 (c) of the order nor in the definition of non-contentious 
H business in s. 81 (1) of the Solicitors Act, 1932, which had repealed and super- . 
seded the Act of 1881 but contained savings under which the order of 1883 
continued to have effect; and 
(iii) as the. business to which the lump sum bill related was in part 
contentious, because it comprised the collection of information and the 
taking of all steps, even to the engrossment of a petition for judicial separa- 
I tion, necessary to launch proceedings against the husband, the delivery of 
a lump sum bill was not justified in the present case by the provisions of 
Sch. 2 to the order of 1883, as amended, and accordingly the client was 
entitled to an itemised bill. 
Re R. P. Morgan & Co. ([1915] 1 Ch. 182) not followed. 


[ Editorial Note. The whole of the work to which the lump sum bill of 
costs in the present case related was business which, if it were non-contentious 
business, would be within the scope of the Solicitors’ Remuneration Order, 
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1953, as that order applies to business transacted on or after Mar. 1, 1953. A 


* The result of the present case which is important to the legal Seip oe ri 
that, if business is wholly non-contentious, a lump sum bill oe be de ivere 
for the fair and reasonable amount under Sch. 2 to the Solicitors Remuneration 
Order, 1883. The client’s remedy, if he wishes to question the amount, is, 
in accordance with Sch. 2 to that order, to require the solicitor to obtain a 
certificate of the reasonableness of the amount from the Law Society or to have 
the bill taxed by the court. The certificate cannot be required if the lump sum 
bill has been paid or taxed. ae ; 

For the Solicitors Act, 1932, s. 56, s. 82 (2), see 24 HatsBuRyY’s STATUTES 
(2nd Edn.) 49, 73. > | 
For the Solicitors’ Remuneration Order, 1883, and the Solicitors’ Remuneration 
Order, 1953, see 20 HALSBURY’s STATUTORY INSTRUMENTS 195, 209.] 
Cases referred to: 
(1) Duffett v. McEvoy, (1885), 10 App. Cas. 300; 42 Digest 138 o. 
(2) Re Merchant Taylors’ Co., (1885), 30 Ch.D. 28; 54 L.J.Ch. 867; 52 L.T. 
775; 42 Digest 241, 2732. 
(3) Pécheries Ostendaises (Soc. Anon.) v. Merchants’ Marine Insurance Co., 
[1928] 1 K.B. 750; 97 L.J.K.B. 445; 138 L.T. 532; Digest Supp. 
(4) Frankenburg v. Famous Lasky Film Service, Ltd., [1931] 1 Ch. 428; 100 
L.J.K.B. 187; 144 L.T. 534; Digest (Practice) 948, 4878. 
(5) Re Morgan (R. P.) & Co., [1915] 1 Ch. 182; 84 L.J.Ch. 249; 112 L.T. 239; 
42 Digest 256, 2879. ; 


Appeal by solicitors from an order of Master Harwoop for the delivery of a 
detailed bill of costs to a former client. The appeal was heard by GERRARD, J., 
in chambers, but the judgment was delivered in open court. The facts and 
history of the case appear from the judgment. 


Sir Hartley Shawcross, Q.C., and Colin Duncan for the solicitors. 
Maurice Lyell, Q.C., for the client. 
Cur. adv. vult. 


Jan. 11. GERRARD, J., read the following judgment: The client and her 
husband lived in South Africa for some years until February, 1953, when, because 
of difficulties which had arisen between them, she left that country. She 
arrived in England towards the end of the next month, and almost immediately 
sought the advice of the solicitors, to whom I shall refer as the first solicitors, 
about her matrimonial troubles. They advised her that it would be in her 
interest to have ready a petition for judicial separation, so that in the event of 
her deciding to institute proceedings, it could be filed at short notice, and served 
on the husband on one of his periodical visits to this country. 

' The first solicitors took a proof of evidence from the client, employed inquiry 
agents to watch the husband, and consulted counsel. On June 3, 1953, counsel 
settled a draft petition praying a judicial separation, the custody of the children 
of the marriage, alimony pending suit, and permanent alimony for the client and 
the children. That draft petition was based on certain allegations of cruelty. 
After the client had, with the first solicitors, considered counsel’s draft, it was 
decided that certain amendments were necessary. On July 9, 1953, counsel 
re-drafted the petition. In the re-draft, certain allegations of adultery, based 
in part on the agents’ inquiry, were added. The client approved the re-draft, 
and the document was engrossed by the first solicitors in order that proceedings 
might be launched at any moment if the client gave instructions for that to be 
done. Contemporaneously with these matters, the first solicitors were advising 
the client on offers of financial provision made to her on her husband’s behalf. 

On July 14, 1953, she decided to terminate the retainer of the first solicitors, 
and retained another firm of solicitors, to whom I shall refer as the second 
solicitors. They conducted negotiations with the husband’s advisers with 
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regard to financial provision for the client, and also employed inquiry agents 
to watch the husband. In December, 1953, the client decided to file the petition 
for judicial separation. The engrossment of the amended draft petition settled 
by counsel was treated as a draft and considered by the client under the guidance 
of the second solicitors. Very minor alterations were made in three of the first 
twenty-eight paragraphs, and a further allegation of adultery alleged to have 
taken place in London in October, 1953, was added. The prayer was amended 
by praying for the discretion of the court to be exercised in the client’s favour. 

The petition in its final form was filed on Dec. 23, 1953; service was effected 
on the husband on Dec. 26, 1953, when he was visiting this country. The 
husband entered appearance under protest, objecting to the jurisdiction of the 
court. I understand that recently the question of jurisdiction was decided in 
the client’s favour. On Sept. 3, 1953, the first solicitors delivered to the client a 
document containing a very detailed description of the work they had done on 
her behalf. The document contained a statement of their disbursements. It 
was not an itemised bill of costs in the traditional form; it was a lump sum bill 
which the first solicitors maintained complies with the Solicitors’ Remuneration 
Order, 1953 (S.I. 1953 No. 117). The client was advised by the second solicitors to 
challenge the first solicitors’ right to present a bill in that form, and in due 
course sought and obtained an order from Master Harwoop that the first solicitors 
should deliver a bill of costs. That order was made on Dec. 16, 1953. 

The first solicitors appealed from this order, and the appeal came before me 
on Feb. 10, 1954, for the first time. I was asked to decide two points: (i) whether, 
having regard to the Solicitors’ Remuneration Order, 1953, the document was 
a good bill, and (ii) whether, having regard to that order, the court can compel 
the delivery of a traditional itemised bill of costs. At the hearing of the appeal, 
I was not asked to consider the terms of the document of Sept. 3, 1953; I 
was asked to deal with the matter on the agreed footing that its contents related 
solely to non-contentious business, falling within the Solicitors’ Remuneration 
Order, 1953, which deals solely with that form of business. 

After hearing argument on that agreed footing, I was about to deliver judgment 
in chambers in favour of the first solicitors when I was asked by counsel for the 
first solicitors if I would reserve judgment and-deliver my judgment in court, 
so that the matter might be reported, as the first solicitors and the Law Society, 
who were interested in the matter, regarded the case as of great importance 
to all solicitors. I agreed to adopt this course. When I had prepared my judg- 
ment on the agreed footing, my attention was drawn to some of the work 
described in the document of Sept. 3, 1953. It occurred to me as at any rate 
possible that some of the business to which the document refers was not non- 
contentious business, and if that were so, my judgment would be given on a 
wrong, though agreed basis. This was a situation which I did not relish, and 
I asked the parties to appear before me again. I informed counsel that although 
I had not come to any conclusion about the matter, I did not think it was by 
any means certain that the agreed basis was correct. I then learned for the 
first time that a petition had in fact been filed shortly after the hearing before 
the master. After some discussion between counsel, it was agreed that I should 
be furnished with the history of the case on affidavit, and that I should be asked 
to consider whether the whole of the business to which the document of Sept. 3, 
1953, relates was in fact non-contentious business, it being conceded that if any 
part was not, the document could not come within the Solicitors’ Remuneration 
Order, 1953. _I heard the argument on this part of the case on Nov. 24, 1954. 
I was asked to agree, and rightly or wrongly I did agree, that I would include 
in my judgment, whatever the result of the appeal, my reasons for the eee 
which I had already indicated, viz., that, assuming the whole of the business 
referred to in the document of Sept. 3, 1953, to be non-contentious business, 
the document would be a good bill, and the order of the master could not be 


supported. 
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I think it would be convenient if I give those reasons first. The decision of the 
matter involves a consideration of Solicitors’ Remuneration Orders -prior to 
that of 1953. Ihave to start with the order of 1883, but because of the prema tet 
Tam making in this part of my judgment, I need not refer to the parts of ae or A 
defining the business it covers; I can go straight to para. (c) of art. 2. ough 
to mention here, to avoid confusion, that nobody seems quite sure whether it is 
right to call the order the order of 1882 or the order of 1883*. It is in fact called 
by both titles. Paragraph (ec) of art. 2 of the order readst: 

‘““ In respect of business not hereinbefore provided for, connected with any 
‘transaction, the remuneration for which, if completed, is hereinbefore, or in 
Sch. 1 hereto, prescribed, but which is not, in fact, completed, and in 
respect of settlements, mining leases or licences, or agreements therefor, 
re-conveyances, transfers of mortgage, or further charges, not provided for 
hereinbefore or in Sch. 1 hereto, assignments of leases not by way of purchase 
or mortgage, and in respect of all other deeds or documents, and of all 
other business the remuneration for which is not hereinbefore, or in Sch. 1 
hereto, prescribed, the remuneration is to be regulated according to the 
present system as altered by Sch. 2 hereto.” 


I draw attention to the words “ according to the present system’. They relate 
to traditional detailed solicitors’ charges. 
Schedule 2 reads: 


‘Such fees for instructions as, having regard to the care and labour 
required, the number and length of the papers to be perused, and the other 
circumstances ... the allowance shall be...” 


I need not read any more of that. 

The Solicitors’ Remuneration Act General Order, 1920 (S.R. & O. 1920 No. 
1015), is the next material order, but I need not quote from it because it was, 
with variations not material to the present issue, re-enacted by the Solicitors’ 
Remuneration (Gross Sum) Order, 1934 (S.R. & O. 1934 No. 548). That order 
provides; 

(1) Without prejudice to the power possessed by the court under the 
Solicitors Act, 1932, or otherwise or to the powers conferred upon the 
solicitor or the party chargeable with the bill under s. 66 of the Solicitors 
Act, 1932, the remuneration of a solicitor in respect of all business regulated 
by cl. 2 (c) of the General Order of 1883 as amended by any subsequent 
General Order may at the option of the solicitor be by a gross sum in lieu 
of by detailed charges: provided that within six months after delivery of a 
charge made under this order whether it has been paid or not the client 
may require that a detailed bill of charges shall be delivered and the 
solicitor shall thereupon comply with the requisition and any bill so delivered 
shall be subject to taxation as if the provisions of this order with respect 
to the regulation of remuneration by gross sum had not been made.” 


The significant features of the orders of 1920 and 1934 are (i) a charge by 
way of gross sum may be made; (ii) the client may, within a limited time, 
require that a detailed bill of charges shall be delivered and that any bill so 


delivered shall be subject to taxation in the ordinary way, as if no gross sum 
charge were permissible. The order of 1934 was revoked by art. 8 of the 





* The full title of the order as printed in S.R. & O. Revised, 1948, is “* General Order, 
dated August 1882, made in pursuance of the Solicitors Remuneration Act, 1881 (44 & 45 
Vict. c. 44)”. It took effect from and after Dec. 31, 1882, and consequently was often 
called the ‘ Solicitors’ Remuneration Order, 1883 ”, That title was authorised as its 
description by the Solicitors’ Remuneration Order, 1944 (S.R. & O. 1944 No. 203), art. 
1 (2) and accordingly is used in this report. 


t The text as here printed is the text without the amendments made by the Solicitors’ 
Remuneration Order, 1953, and the extract from Sch. 2 is from the schedule before 
the substitution of a new schedule by the order of 1953. 


B 


D 


E 


G 


I 
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A Solicitors’ Remuneration Order, 1953, and by art. 2 of the order of 1953 for the 
words according to the present system as altered by Sch. 2 hereto ” contained 
in para. (c) of art. 2 of the order of 1883 there were substituted the words “ in 
accordance with Sch. 2 hereto ”’. 

It is contended on behalf of the first solicitors that this new schedule is intended 
to make two significant changes in the law with regard to solicitors’ remuneration 
for non-contentious business. The first is that a solicitors’ remuneration is to be 
such sum as may be fair and reasonable’ having regard to all the circumstances 
of the case and in particular to certain criteria laid down in the schedule. It is, 
I think, clear that in relation to business within the scope of Sch. 2 the principles 
of remuneration have changed and the schedule has substituted a more realistic 
method of ascertaining what the work done is really worth. About the sub- 
stitution of these new principles of remuneration there is indeed no issue. Tt is 
with regard to the second alleged change that the dispute arises. It is contended 
for the first solicitors that although Sch. 2 of the order of 1953 makes no specific 
reference to charging by way of a gross or lump sum and revokes the Solicitors’ 
Remuneration (Gross Sum) Order, 1934, it still enables a solicitor to deliver 
a lump sum bill in relation to business within its scope, and that in place of the 

D protection given to the client by the orders of 1920 and 1934 under which he could 
call for a detailed bill of charges and have it taxed, a new method of protecting 
the client who receives a lump sum bill has been provided by the order of 1953. 

In Sch. 2 to the Solicitors’ Remuneration Order, 1883, as originally enacted 
reference is made to “ fees”’. In Sch. 2 to the Solicitors’ Remuneration Order, 
1883, as substituted by the Solicitors Remuneration Order, 1953, appear the 
words “such sum ”’, “‘the sum charged ’’, “a fair and reasonable sum ”’, “ the 
sum so certified ’ and “‘ the reasonableness of his charge ’’. It seems to me that 
these words clearly visualise the charging of a lump sum. 

The arguments put forward on behalf of the client were, as I understand them, 
these: prior to the Solicitors’ Remuneration Act General Order, 1920, it was a 
fundamental principle that a bill had to be in a form which would enable the 
client to take it to an independent solicitor and obtain advice on it; as it was 
put in Duffett v. McEvoy (1) (10 App. Cas. at p. 302) to “enable the party 
to judge of the goodness of the items’. It was argued that although the gross 
sum orders of 1920 and 1934 gave a right to a solicitor to charge by a lump sum, 
the fundamental principle was preserved because the client could, at his option 
require a detailed bill of charges and, if, on advice he was not satisfied of the 
goodness of the charges, he could have the bill taxed. Now it is said, that the 
client is not given by the order of 1953 any express right to require the delivery 
of a detailed bill, and as there are no express words giving a solicitor a right to 
charge by way of a lump sum, the wording of the order is not sufficiently strong 
to allow a lump sum charge to be made or to take away the ancient right of a 
client to have a detailed bill. Therefore, it is said, the document of Sept. 3, 
1953, is not a good bill. ‘ 

It is true that the Sch. 2 substituted by the order of 1953 does not enable th 

‘client to call for a detailed bill; but it would be a very odd thing if the order 
were intended to deprive a solicitor of a right which he has enjoyed since 1920. 
The mere oddity of that situation is not, however, the test of the effect of the 
order. I think it is clear that taking the schedule as a whole, the “ present 
system ” referred to in the order of 1883 has plainly been substituted by a new 
system, and the new system involves a liberty to charge by way of a lump sum 
and gives a new form of protection to the client, the sufficiency of which can 
only be judged in the course of time. The right of the client to have the bill 
taxed is not affected, and the client may require the solicitor to obtain a certificate 
from the Law Society certifying that the sum charged is fair and reasonable, 
or, if it is not, what is a fair and reasonable sum, and the sum so certified, if 
less than that charged, shall, in the absence of taxation, be the sum payable. 
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Further, before the solicitor brings proceedings to recover costs on his bill, he 
must, unless the costs have been taxed, have drawn the attention of the client 
in writing to his right to require the solicitor to obtain such a certificate from the 
Law Society as I have mentioned and to the provisions of the Solicitors Acts, 
1932 to 1950, with regard to taxation of costs, and, if the taxing master allows 
less than one-half of the amount charged, he must bring the facts of the case 
to the attention of the Law Society. It seems to me that the order of 1953 
has not deprived a solicitor of the right to make a lump sum charge and that its 
object is to effect what one may perhaps call a further ‘‘ modernising ”’ of solicitors’ 
charges in a process which began with the gross sum order of 1920. On any 
taxation of a bill delivered under the Sch. 2 substituted by the order of 1953, 
the taxing master will no doubt require evidence to satisfy himself that the 
charge of the solicitors is fair and reasonable, and will not, I imagine, be 
hampered by the absence of a long traditional itemised bill of costs. The 
solicitor may be hampered if he has not kept careful records of the work done. 
So if the business for which the first solicitors seek to charge in the document 
of Sept. 3, 1953, is wholly non-contentious business, in my view the order 
of the master cannot be supported. 

I now turn to deal with the second aspect of the matter. As I have indicated, 
it is submitted on behalf of the client that the document of Sept. 3, 1953, relates 
in part to contentious business, and it is common ground that if that submission 
is correct, the first solicitors have not delivered a “ good bill” under the order 
of 1953. In order to discover the sorts of business to which that order relates 
it is necessary to go back to the Solicitors Remuneration Act, 1881. It is 
entitled: 


‘An Act for making better provision respecting the remuneration of 
solicitors in conveyancing and other non-contentious business.” 


By s. 2, certain persons were empowered to make general orders prescribing and 
regulating the remuneration of solicitors in respect of certain classes of business. 
After setting out the persons entitled to make orders, the section read: 


ae 


- may from time to time make any such general order as to them 
seems fit for prescribing and regulating the remuneration of solicitors in 
respect of business connected with sales, purchases, leases, mortgages, 
settlements, and other matters of conyeyancing, and in respect of other 
business not being business in any action, or transacted in any court, or in 
a chambers of any judge or master, and not being otherwise contentious 
yusiness ...”’ 


then there follow words which give power to revoke or alter any orders that are 
made. Those classes may be briefly described as (a) business connected with 


matters of conveyancing and (b) all other business of a non-contentious nature. 


The business comprised in class (b) appears to me to consist of two kinds: 
(i) business which is not business in any action or transacted in any court or in 
the chambers of any judge or master, and (ii) other business which is not for 
any other reason contentious business. In Re Merchant Taylors’ Co. (2) Corron 
L.J., used these words (30 Ch.D. at p- 36): , 


‘Under the Act I think it clear that what was meant was business other 


than conveyancing business, not being business ‘in chambers or other 
contentious business... ”’ 


Clearly the section confined the power to make orders to the regulation of 
re nuneration for those sorts of business the nature of which is defined by eliminat 
ing every kind of contentious business, z 
It is convenient next to consider the orders made under the section. The first 
was the Solicitors’ Remuneration Order, 1883. Article 2 of the ards does not 
exactly copy the wording of s. 2 of the Act; it omits the words “and not being 
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otherwise contentious business’, This seems to me a curious state of affairs. 
It is only in art. 4 of the order that there is a reference to contentious business, 
and that is in order to provide that the prescribed remuneration for matters 
of conveyancing business is not to include any business of a contentious character 
or any proceedings in any court. What is the effect, if any, of the omission 
from the order of the words in s. 2 of the Act ? If one looks only at the order, 
ignoring matters of conveyancing, there would appear to be one test of whether 
business falls within art. 2: is the work done business in any action or transacted 
in the court of any judge or master ? If it is, it does not fall within the order; 
if it is not, then it does. This hardly seems to keep in line with the power to 
make orders, given by s. 2, and it is not consistent with that part of art. 4 of the 
order to which I have referred. The words there used, like s. 2 of the Act, 
clearly visualise business of a contentious character outside as well as inside 
proceedings in a court. The words of the order cannot govern the Act, but the 
Act does govern the order. I cannot hold that what is not business in an action 
or transacted in any court or in the chambers of any judge or master must be 
non-contentious business; that would not march with s. 2 of the Act. Whatever 
difficulties there may be in interpreting the order, it cannot alter my obligation 
to ask of the work done by the first solicitors: was it contentious business within 
the meaning of those words in the Act? If it was, then the order cannot be 
applicable. 

So far, I have dealt with the order of 1883 and considered matters as I think 
they stood under the Act of 1881; but the Solicitors Act, 1932, a consolidating 
Act, has to be considered. Bys. 56 of that Act, there is substituted for the power, 
to make orders given by s. 2 of the Act of 1881 a new power to make orders 
regulating the remuneration of solicitors in respect of non-contentious business. 
By s. 82 (2) of the Act of 1932, it is provided, in effect, that the order of 1883 
is to be treated as an order under and for the purposes of the corresponding 
provisions of the Act of 1932, viz., for this purpose s. 56 of that Act. So the 
order of 1883 was given a new lease of life, and, indeed, the order of 1953 is 
merely an amendment of it made pursuant to s. 56 of the Act of 1932. 

A definition of non-contentious business appears in s. 81 of the Act of 1932. 
It is of what I may call the “ including ”’ sort; it merely names some of the more 
obvious forms of non-contentious business as being included within that term. 
There is also a definition of contentious business of the same sort, naming obvious 
forms of contentious business. It does not seem to me that these forms of 
definition, or the fact that the order of 1953 was made pursuant to s. 56 of the 
Act of 1932, should cause me to change the conclusion I have previously expressed, 
that there may be contentious business which is not business in any action or 
transacted in any court or in the chambers of any judge or master. Indeed, 
that distinction is still recognised in art. 4 of the order-of 1883 as it stands 
amended today. 

The first solicitors, as I have said, did their work relating to this matter befor 
the filing of the petition. The matter had passed out of their hands for some 
months by the time the petition was filed. Were they engaged in contentious 
or non-contentious business ? I have reached a conclusion after considerable 
hesitation. I was referred to certain authorities, but I agree with counsels’ 
view that they do not greatly assist me in this matter; I shall have to refer to 
some authorities, but they will appear in their proper context at a later stage. 
I think it of assistance to consider the position which would have arisen if there 
had been one firm of solicitors acting throughout. As the petition has now been 
filed, it appears to me that in the event of an order being made in the pending 
proceedings, either by agreement or after the hearing of the petition, that the 
husband should pay the wife’s taxed party and party, or solicitor and client, 
costs, the costs to which the client will be entitled will have to be ascertained by 
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reference to R.S.C., Ord. 65, and Appendix N. By r. 66 (3) of the Matrimonial 
Causes Rules, 1950 (S.I. 1950 No. 1940), it is provided that: 


“In any cause or matter to which these rules apply the costs allowed 
to solicitors and the taxation of such costs shall, except where these rules 
otherwise provide, be in accordance with the provisions of Ore. 65 of the 
‘Rules of the Supreme Court so far as the same are applicable. 


The pending proceedings in the present case are a cause or matter to which the 
rules of 1950 apply and no question of exception arises. R.S.C., Ord. 65, r. 8, 
provides that: 


‘“ In causes and matters commenced after these rules come into operation, 
solicitors shall be entitled to charge and be allowed the fees set forth in the 
column headed ‘lower scale’ in Appendix N in all causes and matters, 
and no higher fees shall be allowed in any case, except such as are by this 
order otherwise provided for; and in causes and matters pending at the time 
when these rules come into operation, to which the higher scale of costs 
previously in force was applicable, the same scale shall continue to be 
applied.” 

Rule 9 provides for costs being allowed on the higher scale on special grounds, 
and there are other rules governing the amounts which may be allowed on 
taxation. On any taxation on such an order as I have visualised, I think it is 
clear that some of the work done by the first solicitors, and to which the document 
of Sept. 3, 1953 relates, would have to be dealt with under item 72 and item 82 
in Appendix N, subject to the discretionary powers of a taxing master under 
Ord. 65 to increase the items. 

In the petition, allegations are relied on which have their origin in work 
done by the first solicitors. Had there been one firm of solicitors acting through- 
out, that work would have had to be itemised in their bill of costs for the purpose 
of ascertaining the amount of costs payable by the husband under the order. 
A taxing master may, under Ord. 65, allow costs in respect of work done before 
the filing of a petition if, in his opinion, they have been properly incurred in 
obtaining materials proving of use and service in the proceedings. The authority 
for that is Pécheries Ostendaises (Soc. Anon.) v. Merchants’ Marine Insurance 
Co. (3), and Frankenburg v. Famous Lasky Film Service, Ltd. (4). Although 
there has been a change of solicitors, in my judgment if an order for the payment 
by the husband of the client’s taxed costs is made, the second solicitors will 
have to include in their bill for taxation appropriate items in respect of the work 
done by the first solicitors on the basis of which a substantial portion of the 
petition is founded. For, if such an order is made, the client has a right to recover 

.from the husband all her proper costs of the proceedings, including those relating 


to work done on her behalf by the first solicitors. As there is a cause or matter, . 


that is a basis on which a taxation must proceed. Then by the rules, the costs 
may relate back to work done when there was no cause or matter. 

The difficulty in the dispute arises from the fact that at the date of the termina- 
tion of the first solicitors’ retainer, and indeed at the date at which this matter 
came before the master, the petition had not been filed, there was then no cause 
ormatter. I understand counsel for the client to contend that these circumstances 
are immaterial, and that, as on any taxation in the pending proceedings, items 
in respect of the work done by the first solicitors will fall to be dealt with under 
Ord. 65, Appendix N, those items can never have had the quality of non- 
contentious business. He also contended that because items are to be found in 


Appendix N which would cover work done by the first solicitors, that work 
could not be non-contentious business. 


Counsel for the first solicitors submitted that 
no contention, and that there must be at lea 
there can be a contention, and therefore before 


when they were acting there was 
st two parties contending before 


there can be contentious business. - 


I 


Q.B.D.] Re A SOLICITOR (Grrrarp, J.) 265 


He pointed out that there is no evidence that the husband or his advisers had 
knowledge of the fact that inquiries and preparations were being made by the 
first solicitors with the object of launching the petition if it were thought 
expedient. He further argued that the business in which the first solicitors 
were engaged could not be contentious business because there was then no filed 
petition, and that Ord. 65 could have no relevance to the first solicitors’ costs, 
because it deals solely with the costs when there is a cause or matter, and there 
was none at the date when the retainer ended, and they became entitled to demand 
their costs. 

It seems to me that the test of whether business is contentious or not must 
be capable of being applied at the date when the solicitors were entitled to 
present their bill. The client might in July, 1953, have decided, after the first 
solicitors had done all their work, to drop the idea of taking proceedings, or she 
might have said: ‘I will return to South Africa and see what the law of South 
Africa can secure for me’. In either of these events, the first solicitors would 
have been entitled to ask for their costs, and to proceed to recover them. Clearly 
the test of whether they would then have been entitled to remuneration on a 
contentious or non-contentious basis should not be a guess whether the client 
would take proceedings at some date in the future. Further, it does not seem 
to me possible to say merely because she might at some date file a petition and 
thereafter obtain an order for costs, which then must be taxed under Ord. 65, 
or merely because appropriate items appear in Appendix N, that solicitors 
seeking remuneration at a period when it was quite unknown whether a petition 
would ever be filed must demand their costs on the basis of Ord. 65, which 
only applies, even by relation back, when there is a cause or matter. So I am 
unable to accept the contention of counsel for the client, but as I have said 
earlier, I am also unable to take the view that there cannot be contentious 
business outside the business in actual proceedings. 

It is no doubt right that when the first solicitors were acting, the charges the 
client was minded to make against the husband had not been communicated 
to him or his advisers, nor so far as I am aware had any intention to make the 
charges been communicated to him or them, and there was then no contention 
between the parties in the sense in which counsel for the first solicitors used 
that word. I do not think, however, that I have to ask myself if there was 
then a contention in that sense. I think that I have to ask myself what was the 
nature of the business on which the first solicitors were then engaged, and to 
decide on its proper description. It was the collection of information and the 
taking of all steps, even to the engrossment of a petition, necessary to launch 
proceedings hostile to the husband at the moment the client gave the word, 
the background to this work being that differences between the client and her 
husband had resulted in her leaving the matrimonial home and South Africa 
at his suggestion. It seems to me that it is impossible without doing violence 
to language to describe that business as non-contentious. I hold that the 
document of Sept. 3, 1953, related in part to contentious business, and the 
appeal therefore fails. . . 

I ought to add that it would appear that the conclusion I have arrived at is 
not consistent with the decision of NEvILuE, J., in Re R. P. Morgan & Co. (5), 
but having carefully considered the argument addressed to me, and paid all due 
attention to that decision, I have felt bound to come to the conclusion I have 
already expressed. ae 

Appeal dismissed. 

Solicitors: Bull & Bull (for the solicitors); Forsyte, Kerman & Phillips (for 


the client). 
[Reported by A. P. Prinarr, Msq., Barrister-at-Law.] 


266 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 

A 
CHAN KAU alias CHAN KAI v. REGINAM. 

[Privy Councit (Lord Oaksey, Lord Tucker and Mr. L. M. D. de Silva), 
November 23, 24, 25, 1954, January 11, 1955.] 


Criminal Law—Murder—Self-defence or provocation—Burden of proof—With- 
drawal of defence of provocation from jury. B 
Where murder is charged and the evidence discloses a possible defence 

of self-defence or of provocation, the burden of proof remains throughout 

‘on the prosecution and it is not at any time on the accused for him to 

establish either defence. 

H.M. Advocate v. Doherty ({1954] S.L.T. 169) and- Latour v. Regem 

([1951] 1 D.L.R. 834) approved. ; 
Direction of Bosanquarr) J, in Rv v. Smith (1837) (8 OC. & EP. ab paleo) ee 

disapproved. 

Appeal allowed. 
[ As to Burden of Proof in Criminal Cases, see 9 HatsBury’s Laws (2nd Edn.) 
182, para. 266; and for cases on the subject, see 14 Diasst 429, 4543 et seq. ] 





Cases referred to: D 

(1) Woolmington v. Public Prosecutions Director, [1935] A.C. 462; 104 L.J.K.B. 
433; 153 L.T. 232; Digest Supp. 

(2) Mancini v. Public Prosecutions Director, [1941] 3 All E.R. 272; ° [1942] 
A.C. 1; 111 L.J.K.B. 84; 165 L.T. 353; 2nd Digest Supp. 

(3) H.M. Advocate v. Doherty, [1954] S.L.T. 169; 1954 8.C. (J.) 1. 

(4) Latour v. Regem, [1951] 1 D.L.R. 834; [1951] S.C.R. 19; 98 Can. C.C. E 
258; 11 C.R. 1; 2nd Digest Supp. 

(5) R. v. Smith, (1837), 8 C. & P. 160; 173 E.R. 441; 15 Digest 783, 8408. 

(6) Teper v. Reginam, [1952] 2 All E.R. 447; [1952] A.C. 480; 116 J.P. 502; 
3rd Digest Supp. 


Appeal against conviction of murder. 
Appeal by special leave in forma pauperis against a judgment of the Supreme RF 


Court of Hong Kong (Appellate Division) dated Mar. 5, 1954, dismissing the 


appellant’s appeal against his conviction of the murder of Chan Fook by the 
Supreme Court of Hong Kong (Rrxcg, J., sitting with a mixed jury) on Dee. 23, 
1953. The facts appear in the judgment. 


Dingle Foot, Q.C., and C. I. Poole for the appellant. G 
D. A. Grant for the Crown. 


Nov. 25, 1954. Their Lordships allowed the appeal. 


Jan. 11, 1955. LORD TUCKER: On Dec. 23, 1953, the appellant was 
convicted of the murder of one Chan Fook on J uly 23, 1953, after a trial before _ 
ReeEce, J., and a mixed jury in the Supreme Court of Hong Kong, His appeal 
to the Appellate Division of the Supreme Court was dismissed on Mar. 5, 1954, 
He now appeals in forma pauperis to Her Majesty in Council by special leave 


granted on June 24, 1954. 


Among those employed at the Naval Dockyard at Stonecutters Island were 
two rival groups led respectively by two men called Mak Hei and Ho Kai, and 
prior to July 23, 1953, there had been trouble between members of these groups 
with the result that the Mak Hei group decided to attack the Ho Kai group as 
they left Ho Kai’s house at the conclusion of a party which was taking place 
there that evening. Chan Fook was one of those attending the party and he 
wus killed after leaving the house in the course of incidents arising out of the 
attack by Mak Hei’s group. There is no dispute that his death was due to one 
or more violent blows with a weapon, sometimes described as a chopper and 
sometimes called a knife, wielded by the appellant. The appellant was not 
normally a member of either of the two rival groups. He was employed by - 
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Mak Hei at a teahouse on Diamond Hill where Mak Hei carried on a business in 
addition to his employment at Stonecutters Island. 

The case for the prosecution was that. although not a regular member of the 
Mak Hei group, the appellant, on the evening in question, joined with Mak Hei 
and other members of his group knowing that they intended to attack the Ho 
Kai group and that thereafter he actively assisted them in their unlawful enter- 
prise, in the course of which he killed Chan Fook. 

The case for the defence was that at no time was the appellant taking any 
part in the unlawful expedition or the attack. Certain creditors of Mak Hei 
who had been introduced by the appellant were pressing for payment of their 
accounts for goods supplied to the teahouse and causing trouble. Accordingly, 
the appellant went to see Mak Hei on the evening of July 23 and told him that 
some of the creditors were threatening to remove the Frigidaire from the teahouse 
if their accounts were not paid. Mak Hei tried to put him off by saying that he 
was busy and going to a fight. The appellant went with him, not in order to 
take part in the fight, but for the purpose of pressing Mak Hei to pay his creditors. 
When the fight began Chan Fook mistook the appellant for one of his assailants 
and attacked him. The ‘appellant endeavoured to escape and picked up a 
knife from a nearby stall with which he struck Chan Fook in self-defence or, 
alternatively, under such provocation as would reduce the crime to manslaughter. 
Such in outline was the defence sworn to by the appellant, but it will be necessary 
later to set out verbatim that part of his evidence which dealt with the events 
immediately leading up to the blow which he struck. . 

This evidence differed materially from a statement which the appellant had 
made to the police on July 23, 1953, which, even allowing for difficulties of 
language and translation, the jury might well have thought amounted to an 
admission by the appellant that he had knowingly joined in Mak Hei’s party for 
the purpose of assisting in the attack. On a proper direction they might, 
accordingly, have altogether rejected the appellant’s sworn testimony, but he 
was entitled to have his defence as given in evidence fairly put before the jury 
and it was the judge’s duty to direct the jury on the law applicable to the case 
on that basis. 

The appellant now submits that the defence of provocation was wrongly 
withdrawn from the jury and that there was misdirection with regard to the 
defence of self-defence. 

Before dealing with these two separate aspects of the case, their Lordships 
think it desirable to state—and this was agreed by counsel for the Crown— 
that in cases where the evidence discloses a possible defence of self-defence the 
onus remains throughout on the prosecution to establish that the accused is 
guilty of the crime of murder and the onus is never on the accused to establish 
this defence any more than it is for him to establish provocation or any other 
defence apart from that of insanity. Since the decisions of the House of Lords 
in Woolmington v.+Public Prosecutions Director (1) and Mancini v. Public 
Prosecutions Director (2), it is clear that the rule with regard to the onus of 
proof in cases of murder and manslaughter is of general application and permits 
of no exceptions, save only in the case of insanity, which is not strictly a defence. 
It has been expressly so decided in the case of self-defence in Scotland and 
Canada; cf. H.M. Advocate v. Doherty (3) and Latour v. Regem (4). It is un- 
fortunate that in ARCHBOLD’S CRIMINAL PLEADING, EVIDENCE AND PRACTICE 
(33rd Edn.), at p. 942, para. 1649, a passage is quoted from the summing-up 
in the case of R. v. Smith (5), where, dealing with self-defence, these words 


occur (8 C. & P. at p. 162): 


“ Before a person can avail himself of that defence, he must satisfy the 
jury that that defence was necessary...” 


This actual passage was quoted by the trial judge in the course of his summing-up 
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in the present case. It clearly needs some modification in the light of modern 

s1ons. f 
as now to the two matters relied on in the present appeal. The ae 
of provocation was expressly withdrawn from the jury who were febearges 3 
directed—in response to a question from their foreman—that the only possible 
verdicts were guilty of murder or not guilty. The appellant’s defence as given 
in evidence at the trial has already been outlined. It is now necessary to set 
out the vital passages verbatim, since withdrawal of the issue of provocation 
from the jury must be judged on a view of the evidence most favourable to the 
appellant. After describing the circumstances in which he came to be on the 
scene with Mak Hei and saying that Mak Hei had told him to go and tell a 
group of people not to start fighting as there was a policeman in sight, he said 
that, before he got to them, they had already started fighting and he saw three 
or four persons setting on another. The questions and answers then proceed 
as follows: 


‘“ @.—Did you see anybody holding anything ? A.—Yes I did. Q.—What 
did you see ? A.—TI could not tell what it was but I saw something wrapped 
in newspaper. Q.—Then what happened ? A.—Then this man ran and 
the other people ran after him. This person ran and the other people ran 
after him. Q.—Who do you mean by ‘this person’? A.—The person 
from the opposite party. Q.—Did you know him? A.—No. Q.—And 
what happened ? A.—When this person was about near the Kong Wah 
Café, he turned around and fought with the group of pursuers. I then went 
up to these people and said, ‘ Policeman, So Wing’. The several people 
stopped setting upon this person. I wanted to go. This person came up 
and grabbed me with both of his hands. (In the manner as demonstrated 
by the witness in the box—gripped by the chest.) Then he held me with 
his left hand and hit me with his right hand (demonstrates). Q.—When 
he hit you, did you notice whether he was injured or not ? A.—Yes, I think 
he was suffering from minor injuries. RxExEcr, J.: You think ? A.—No; 
he had a little quantity of blood on his person. Q.—What happened then ? 
A.—He kept on beating me and I wanted to give him an explanation. I 
said, ‘You hit the wrong man. I have nothing to do with it’. At that 
time this man was really ferocious and so I had to resist. I had a chance 
and I freed myself from him. I started to run. He ran after me and hit 
my back. Well, I was acting on good intention to go up and tell the people 
not to set upon him but, when he hit me, I felt that I was very angry. I 
ran up to a stall which I have said to be a candy stall but which I now say isa 
bread stall and, at that moment, I was haywire. He was taller and bigger 
than I am and I had to resort to something in my resistance. I did not 

' know that there was a knife in that place. As a matter of fact, I tried to 
get a pole or a bottle or things like that. I was given no chance for con- 
sideration and I picked up a knife blindly. This man squatted and was 
looking for something. I continued to run and he ran after me into the 
street. He hit my head at the back. Q.—With what did he hit you ? 
A.—I don’t know what it was but it was wooden. Q.—Did you see the 
object ? A.—I did not. Q.—And then what happened ? A.—I wanted 
to run but I was out of breath and, besides, I had flinching pains in both 
my loins. I was still beaten by him then, so I turned around (in a manner 
as demonstrated) and did this (demonstrates). I could not remember 
whether I struck once or twice. Then T ran along Sai Yeung Choi St.” 


On this evidence, and assuming his presence at the scene of action to have 
been innocent, their Lordships are of opinion that there was a case with regard 
to provocation fit to be left to the jury, whose function it was, having regard 
to all the circumstances of the case, to weigh in the scale the nature of the weapon 
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used as against the degree of provocation received, and that, accordingly, the 
verdict of guilty of murder cannot stand. 

With regard to self-defence, although the learned judge gave correct and 
ample directions in general terms at the beginning and end of his summing-up 
as to the onus of proof, when he came to deal with the defence of self-defence 
he quoted the passage referred to above from R. v. Smith (5) and added the words 
“he the accused must satisfy you that the defence was necessary ’’ with the 
result that the jury were not, in fact, adequately directed on this issue. It is 
also true that, when dealing with the evidence of the appellant, he omitted to 
mention his having been struck by Chan Fook with a wooden implement and 
treated it as an attack with fists only. He also spoke of him as having ‘‘ gone 
back ” after picking up the knife. The learned judge did, however, leave the 
issue of self-defence to the jury, and their Lordships think he was wise to do so. 
By their verdict the jury rejected it. 

In his appeal to the Appellate Division, the appellant made no complaint of 
the summing-up with regard to self-defence. 

The appeal court disposed of the matters relied on in support of his appeal, 
of which the only one now remaining is that relating to provocation, in a judgment 
of six lines stating there was no substance in any of the grounds of appeal. 

Viewing the case as a whole, their Lordships do not consider that the jury’s 
rejection of the defence of self-defence amounted to a miscarriage of justice. 
It is difficult, if not impossible, to infer from the evidence, taking the most 
favourable view forthe defence, that the appellant’s life was ever seriously 
endangered so as to justify—as distinct from excuse—the use of such a weapon. 

Applying the test used in the case of Teper v. Reginam (6) in the judgment 
of the Board delivered by Lorp Normann, viz. ([1952] 2 All E.R. at p. 451): 


‘The test is whether on a fair consideration of the whole proceedings 
the Board must hold that there is a probability that the improper admission 
of hearsay evidence turned the scale against the appellant ” 


and substituting for the words “ improper admission of hearsay evidence ” the 
words * these misdirections ”’, their Lordships have no hesitation in answering 
the question posed in the negative. 

In the result, their Lordships have, for the reasons stated above, humbly 
advised Her Majesty that the appeal should be allowed and the verdict of 
guilty of murder set aside and the case remitted to the Appellate Division of 
the Supreme Court of Hong Kong with a direction to record a verdict of guilty 
of manslaughter and to pass sentence accordingly. 

Appeal allowed. 


Solicitors: Hy. S. L. Polak & Co. (for the appellant); Charles Russell & Co. 


(for the Crown). 
[Reported by G. A. KipnER, Esq., Barrister-at-Law.] 
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R. v. JUDGE FRASER HARRISON, Hx parte LAW SOCIETY. 


[QuEEN’s Bencu Division (Lord Goddard, C.J., Cassels and Sellers, JJ.), 
January 13, 1955.] 

Legal Aid—Costs—Charge on property recovered for deficiency of costs—Nil 
contribution of assisted person—Whether any enforceable charge—Legal 
Aid and Advice Act, 1949 (12 & 13 Geo. 6 c. 51), s. 3 (4)—Legal Aid 
(General) Regulations, 1950 (S.I. 1950 No. 1359), reg. 19 (1), (2). 

‘An infant suing by his next friend was granted a civil aid certificate, and 
the contribution was assessed at nil. The infant recovered by way of 
settlement in High Court proceedings £500 without costs, which sum was: 
transferred to the county court. The plaintiff's costs having been taxed 
pursuant to’ the Legal Aid and Advice Act, 1949, Sch. 3, the Law Society 
applied to the county court judge for the payment out of the sum in court 
of £134 14s. 9d., part of the taxed costs, being the amount paid out of the 
legal aid fund on account of the assisted person to his counsel and solicitors. 
The county court judge refused the application. On a motion for mandamus, 

Held: section 3 (4) of the Legal Aid and Advice Act, 1949, applied where a 
legally assisted person’s contribution was assessed at nil in the same way 
as it applied where the contribution was assessed at a substantive amount, 
and the £500 recovered for the infant being accordingly charged for the 
benefit of the legal aid fund with the £134 14s. 9d., the order of mandamus 
should issue. 


[ For the Legal Aid and Advice Act, 1949, s. 3 (4), see 18 HatsBurRyY’s STATUTES 
(2nd Edn.) 537. 

For the Legal Aid (General) Regulations, 1950, reg. 19 (1), (2), see 5 HALSBURY’s 
STATUTORY INSTRUMENTS 219.] 


Motion for mandamus. 

Motion on behalf of the Law Society for an order of mandamus directing His 
Honour JuDGE FRAsER Harrison of the Liverpool County Court to make an 
order for payment out of the fund in court of the sum of £134 14s. 9d. to the 
Law Society’s No. 7 (North Western) Legal Aid Area, being the net liability 
of the legal aid fund on an assisted person’s account in proceedings in which 
property was recovered for the assisted person pursuant to s. 3 (4)* of the 
Legal Aid and Advice Act, 1949. 

On Feb. 13, 1952, the Liverpool Local Committee in Legal Aid Area No. 7 
of the Law Society granted a civil aid certificate to one J oseph Jones, an infant, 
for an action by his father and next friend for damages for personal injury 
sustained by him by the negligence and breach of statutory duty of Ferroconcrete 
(Lancashire), Ltd. The contribution of the assisted person was assessed at nil. 
On June 17, 1953, the action came before GuLyn-JonEs, J., at the Liverpool 
Assizes, and was settled on the defendants’ undertaking to pay into court the 
sum of £500 without costs, which sum was ordered to be and was transferred 
to the Liverpool County Court there to be invested, applied or otherwise dealt 
with for the benefit of the assisted person in such manner as the county court 
in its discretion should think fit. When the terms of the settlement were brought 
to the notice of the trial judge with a view to their being approved by him he 
intimated that the assisted person seemed to have no case on the basis of the 
evidence which had been brought out, and that, if the case had gone on, he would 
have had to find in favour of the defendants, and that he regarded any payment 
by the defendants as an ex gratia payment. The trial judge added: 


“I gather that the defendants have not offered to pay any costs. We 





* By s. 3 (5) of the Legal Aid and Advice Act, 1949, the term « property recovered 


or preserved for any person” includes his rights under any compromise arrived at 
in order to bring proceedings to an end. 


A 


G 
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A must leave the legal aid fund to deal with the next friend. I make the usual 
order for taxation of costs... only as between solicitor and client.” 


The order as drawn up read: 


“on the defendants undertaking to pay into court the sum of £500... 

It is ordered that on such payment into court being made all further 

B proceedings herein be stayed, and that such sum be transferred to the 

Liverpool County Court there to be. invested applied or otherwise dealt 

with for the benefit of the . . . infant plaintiff in such manner as the said 

county court in its discretion shall think fit. And it is ordered that the 

plaintiff’s costs be taxed as between solicitor and client in accordance 
with the Legal Aid and Advice Act, 1949, Sch. 3.” 


C The costs incurred by the legal aid fund on behalf of the assisted person were 
taxed at £153 6s. 6d. and the Law Society paid on account of the assisted person 
to his counsel and solicitors sums totalling £134 14s. 9d. 

On Apr. 28, 1954, the applicants applied in the Liverpool County Court for 
an order for the payment out of the fund in court of the sum of £134 14s. 9d. 
On June 15, 1954, the county court judge refused the application on the 
ground that Giyn-Jonzs, J., had directed that the legal aid fund should deal 
with the next friend as regards costs, and that he could not deal with the matter 
because he could not decide on anything done by the trial judge to whom the 
application should be made. The applicants now applied for an order of 
mandamus. Notice of motion was served on the county court judge and the 
assisted person. Neither of them filed evidence, or took any other part in 

E the proceedings. At the hearing counsel for the applicants drew the attention 
of the court to a doubt which had arisen whether on the construction of s. 3 (4) 
of the Act of 1949 the legal aid fund was entitled to enforce a charge on recovered 
property where the assisted person had to make no contribution to the costs 
of the proceedings. 


Gerald Gardiner, Q.C., and J. S. Watson for the applicants. 
The respondent did not appear. 


LORD GODDARD, C.J., stated the facts and continued: The applicants 
rightly say: ‘“‘ We want the costs we have been put to on behalf of the infant 
plaintiff out of the sum of money which has been paid into court and we are 
bound to ask for it because we are dealing with public money; the legal aid 

G fund is public money and the Legal Aid and Advice Act, 1949, puts a duty 
on us”. They refer to the Legal Aid and Advice Act, 1949, s. 3 (4), which 
provides: 


F 


“Except so far as regulations otherwise provide, any sums remaining 
unpaid on account of a person’s contribution to the legal aid fund in respect 
of any proceedings and, if the total contribution is less than the net liability 

H of that fund on his account, a sum equal to the deficiency shall be a first . 
charge for the benefit of the legal aid fund on any property (wherever 
situate) which is recovered or preserved for him in the proceedings.” 


Take a simple case: a man gets a certificate to enable him to bring proceedings 
and we will say that his contribution is assessed at £50. He proceeds with his 
action, he recovers judgment for £500 and he gets costs, but he can only recover 
the party and party costs against the defendant. Then the applicants could 
say: ‘‘ We have on your behalf paid out costs exceeding that sum; we have 
expended a sum of £75’, which may represent solicitor and client costs, “ and, 
therefore, we shall want out of the damages the difference between the £50 and 
the £75 we have had to pay.” That is the way it would work in the ordinary 
case. In the present case there is the difference that the contribution was, 
what is called, a nil contribution, that is to say, the infant, or his next friend, 
was not ordered to make any contribution towards the costs. We think it would 
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be a very narrow construction to place on this sub-section to say that, if there A 


is a nil contribution, then, although the person may recover heavy damages, 
no part of those damages is to go towards paying his costs. By means of the 
civil aid certificate, the infant managed to recover the substantial sum of £500. 
It would be very unfortunate if the court felt bound to construe s. 3 (4) as saying, 
that, if his contribution was nil, his damages were not to be subject to a charge 
for the present or any costs. 

The only other statutory provision that is material is the Legal Aid (General) 
Regulations, 1950, reg. 19 (2) which provides: 

“The Law Society may enforce any such charge* in any manner which 

would be available if the charge had been given inter partes.” 


The applicants endeavoured to enforce their charge by applying to the county 
court judge to order payment out of court to them of the amount of the costs 
which they had incurred. The county court judge refused to make the order be- 
cause he was informed of some interlocutory observation which GLYN-JONES, J., 
apparently made when the parties were before him in his private room. He said 
something about: ‘‘ There will have to be costs ”’ or ‘‘ The costs will be looked 
after between the Law Society and the next friend”. His attention was not 
directed to the statute or the regulations and of course the learned judge did not 
make an order with regard to costs. The learned judge was not intending to 
do anything which would override the provisions of the Act of Parliament and 
regulations. He simply made no order whatever with regard to costs. 

It seems, therefore, that the only question is whether or not this court can 
construe s. 3 (4) as applying not only to the case where there is a difference 
between the amount of the contribution and the costs incurred, but also to the 
case where there is no contribution. The court thinks that it is obvious that 
that was the intention of the legislature and, therefore, we think that this 
order must go. 


CASSELS, J.: I agree. 


SELLERS, J.: With regard to the construction of s. 3 (4) the assessment 
of the contribution might be very small, say £5 or £10 and I see no difference 
between the position of recovery of costs in those circumstances and where the 
assessment is nil, I agree with my Lord’s construction of this sub-section. 


Order of mandamus granted. 


Solicitors: Hempsons, agents for Herbert J. Davis, Berthen & Munro, Liverpool 
(for the applicants). 


| Reported by F. Guttman, Esg@., Barrister-at-Law.] 
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DENTON URBAN DISTRICT COUNCIL v. BURSTED 
PROPERTIES, LTD. 


[QUEEN’s BencH Division (Lord Goddard, C.J., Cassels and Lynskey, JJ.) 
January 14, 1955.] 


Public Health—Paving and dra ining of yards and passages—Path giving access 
to a house—Whether included in ‘“ passage giving access to a house °— 
Public Health Act, 1936 (26 Geo. 5 &: 1 Edw. 8 ce. 49), s. 56 (1). 

B., Ltd. owned a dwelling-house, access to which from the street was 
by means of a path running through the front garden to the front door and 
thence round the house to the back door. The path was made of asphalt, 
but was not so made as to allow of the satisfactory drainage of its surface 
or subsoil to a proper outfall. The local authority served a notice on the 
company under the Public Health Act, 1936, s. 56 (1), requiring the company 
to “ flag, asphalt or pave ”’ the path. ; 

Held: the words “ passage giving access to a house ” in s. 56 (1) of the 
Act of 1936 did not include a path in an owner’s garden giving access from 
his front gate to the door of his house; and, therefore, the notice was not 
justified by the terms of s. 56 (1) and the appeal must be dismissed. 

Appeal dismissed. 


[ For the Public Health Act, 1936, s. 56, see 19 HALsBURY’s STATUTES (2nd 
Edn.) 353.] 


Case Stated. 

This case was an appeal by Denton Urban District Council from a decision 
of Lancaster Quarter Sessions. Bursted Properties, Ltd., the respondents on 
the appeal to the High Court, owned 1 Fairbourne Road, Denton, Lancashire, 
an occupied dwelling-house. An asphalt path ran through the small front 
garden from the footpath of the street to the front door of the house (a distance 
of about sixteen feet) and thence round the side of the house to the back door. 
-On Dec. 14, 1953, the council, purporting to act under the Public Health Act, 
1936, s. 56, served notice on the company requiring them to flag, asphalt or pave 
the path. The company appealed under s. 290 of the Public Health Act, 1936, 
to a court of summary jurisdiction and contended, inter alia, that the notice 
was not justified by the terms of s. 56. On Jan. 22, 1954, the court dismissed 
the appeal. The company then appealed to the Lancaster Quarter Sessions. 
On Mar. 12, 1954, on the hearing of the appeal, the following facts were found. 
The path was made of asphalt, but was not so formed, flagged, asphalted or 
paved and was not provided with such works on, above or below its surface, as 
to allow of the satisfactory drainage of its surface or subsoil to a proper outfall. 
The path provided the only access from the street to the front door and thence 
to the back door of the house. The part of the path between the gate and the 
front door traversed a garden which extended on both sides to a width of about 
thirty feet at its widest point, and on each side of this part of the path were 
beds about two feet wide containing small shrubs. Paths similar to the path 
were normally described as ‘“‘ paths ” and not “ passages ”’. 

Quarter sessions found that the path was not a “ passage giving access to a 
house ” within the meaning of s. 56 (1) of the Public Health Act, 1936, and that 
the notice was not, therefore, justified by the terms of that sub-section. 


The council now appealed. 


W. D. T. Hodgson for the council. 
L. J. Solley for the company. 


LORD GODDARD, C.J.: This is a Case Stated by quarter sessions for 
the County of Lancaster before whom an appeal came in these circumstances. 
Under s. 56 of the Public Health Act, 1936, it is provided: 
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* (1) If any court or yard*appurtenant to, or any passage giving access 
to, a house is not so formed, flagged, asphalted, or paved, or is not provided 
with such works on, above, or below its surface, as to allow of the satisfactory 
drainage of its surface or subsoil to a proper outfall, the local authority 
may by notice require the owner of the house to execute all such works as 
may be necessary to remedy the defect ...” ; 

Then, if a notice is served on the owner and he desires to dispute it, he can 
appeal to a court of summary jurisdiction and from that court there is an appeal 
to quarter sessions.* Then, if quarter sessions state a Case it can come to this 
court. It is rather a long chain of court proceedings to decide a comparatively 
small point, but the point is of some importance because it would appear that the 
appellants, the Denton Urban District Council, are serving notices on several 
owners of small properties in front of which there are gardens, i.e., small enclosures 
between the public highway and the front doors. 

What the council have done in this case is to regard the way a person goes 
through his front garden to his front door as a passage, and they have served 
notice on the company to flag, asphalt or pave this passage. The justices held 
that it was a passage. On appeal, quarter sessions set out all the facts and said 
that, in their opinion, it was not a passage. Among other things they say: 


‘“ Paths similar to the said path are normally described as ‘ paths ’ and not 
y 
as ‘ passages ’.”’ 


Tn fact, as [ say, it is a path over the little front garden of this house. Section 
56 (1) says: 
“If any court or yard appurtenant to, or any passage giving access to, 
a house is not so formed...” 


If there is a court or yard appurtenant to a house, it is within the curtilage ; 
it is what would pass with the grant of the house and its appurtenances. 

It has not been suggested here, and counsel for the council does not contend, 
that “a court or a yard’ would include a garden and there is no reason why it 
should. Ifa court or yard where cars may be washed is appurtenant to a house 
it is, no doubt, very desirable that the water should be made to drain away, 
especially if the court or yard is flagged or made hard in some way. Different 
considerations might apply to a mere path, but these words are not, “ if any 
court or yard or passage appurtenant to a house ”; they are “ any passage 
giving access to a house”. I think that the section aims at a passage in the 
nature of a court. One knows perfectly well that in towns there are passages 
down which people go to get to houses. I do not think the word ‘ passage ” 
is apt in this context to describe what the council want to have paved in the 
present case, viz., the way a man may walk from his front gate to his front door 
and round the side of the house to the back door. At any rate, Iam not prepared 


to differ from the conclusion to which quarter sessions came and, therefore, I 
. . . 
would dismiss this appeal. 


CASSELS, J.: I agree, 


LYNSKEY, J.: I agree. 


Appeal dismissed. 


Solicitors : Sharpe, Pritchard & Co., agents for James Smith, Denton (for the 
council); Capel Cure & Clarke (for the company). 


[Reported by G. A. Krpner, Esa., Barrister-at-Law.} 
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A 
DAVIS CONTRACTORS, LTD. v. FAREHAM URBAN 


DISTRICT COUNCIL. 


neie ‘y APPEAL (Denning, Morris and Parker, L.JJ.), December 13, 14, 20 
54. er 


B Build ing Contract—Delay not due to fault of either party—Scarcity of labour— 
Buildings ultimately completed—Whether contractors entitled to sum in 
excess of contract price on quantum meruit. 

Contract—F rustration—Change of circumstances—Scarcity of labour to fulfil 
building contract. 
In July, 1946, D., Ltd., who were building contractors, agreed with the F. 

C council to build for them seventy-eight council houses within a period of 
eight months for a price fixed by the contract subject to certain adjustments. 
The parties contemplated that adequate supplies of labour would be 
available, and the contractors’ tender had been accompanied by a letter 
stating that the tender was subject to an adequate supply of labour being 
available. Owing to scarcity of skilled labour, however, the work of erecting 

D the houses took twenty-two months instead of eight months. On completion 
of the buildings the council paid to the contractors the adjusted contract 
price. The contractors claimed that by reason of the scarcity of labour 
the contract had been brought to an end and that they were entitled to 
recover a sum in excess of the adjusted contract price on the basis of a 
quantum meruit. 

E Held: an unexpected turn of events which renders the performance of a 
contract more onerous than the parties contemplated does not release the 
party adversely affected from the contract; in the present case the scarcity 
of labour, which was not due to the fault of either party, was not sufficient 
to justify a finding that the contract had been brought to an end when the 
expectations of the parties were not realised, and accordingly the contractors 

F had not been released from the terms of the contract as regards price and 
could not maintain a claim for payment on a quantum meruit. 

Bush v. Whitehaven Port & Town Trustees (1888) (2 Hudson’s B.C., 4th 
Edn., p. 122) explained and distinguished. 

British Movietonews, Ltd. v. London & District Cinemas, Ltd. ({1951] 
2 All E.R. 617) followed. 

G Per DENNING, L.J.: if, in the course of carrying out a contract, a situation 
fundamentally different from anything which the parties had in contempla- 
tion is brought about by the conduct of one of them, then, even though his 
conduct may not be a breach of contract, he will not be allowed to take 
advantage of the new situation to the detriment of the other party when 
it would be unjust to allow him to do so (see p. 278, letter D, post). 


H Appeal allowed. 


[ As to Variation of Building Price where Circumstances have Changed, see 
3 Harspury’s Laws (3rd Edn.) 435, para. 819; and as to the Implication of 
Conditions in Building Contracts where the Owner Prevents Completion, see ibid., 
450, para. 854; and for cases on the subject, see 7 Digest 370, 153 et seq.] 


I Cases referred to: 

(1) Bush v. Whitehaven Port & Town Trustees, (1888), 52 J.P. 392; 2 Hudson's 
B.C., 4th Edn., 122; affd. C.A. 2 Hudson’s B.C. 4th Edn. 130; 7 Digest 
392, 232. ya . 

(2) Sir Lindsay Parkinson & Co., Ltd. v. Works & Public Buildings Comrs., 
[1950] 1 All E.R. 208; [1949] 2 K.B. 632; 2nd Digest Supp. 

(3) New Zealand Shipping Co. v. Société des Ateliers et Chantiers de pl bikce. 
(1919] A.C. 1; 87 L.J.K.B. 746; 118 L.T. 731; 7 Digest 335, 20. 
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(4) Maritime National Fish, Ltd. . tee ieee Ltd., [1935] A.C. 524; 
104 L.J.P.C. 88; 153 L.T. 425; Digest Supp. 
(5) Jennings & Chapman, Ltd. v. Woodman, Matthews & Co., [1952] 2 T.L.R. 
409; 96 Sol. Jo. 561; 3rd Digest Supp. 
(6) Brewer Street Investments, Ltd. v. Barclay’s Woollen Co., Ltd., [1953] 2 All 
E.R. 1330; [1954] 1 Q.B. 428. 
(7) British Movietonews, Ltd. v. London & District Cinemas, Ltd., [1951] 2 
All E.R. 617; [1952] A.C. 166; 2nd Digest Supp. 
_ (8) F. A. Tamplin SS. Co., Lid. v. Anglo-Mexican Petroleum Products Co., 
Lid., [1916] 2 A.C. 397; 85 L.J.K.B. 1389; 115 L.T. 315; 12 Digest 
(Repl.) 687, 5284. 
(9) Metropolitan Water Board v. Dick, Kerr & Co., [1918] A.C. 119; 87 L.J.K.B. 
370; 117 L.T. 766; 82 J.P. 61; 12 Digest (Repl.) 456, 3410. 


Appeal. 
The Fareham Urban District Council appealed from a judgment of Lorp 


GopparD, C.J. (Special Paper), dated May 18, 1954, whereby he upheld an 
arbitrator’s award in favour of the contractors. 
‘The facts appear in the first judgment. 


H. L. Phillimore, Q.C., and Stephen Chapman for the council. 
C. B. Salmon, Q.C., and J. S. Daniel for the contractors. 
Cur. adv. vult. 


Dec. 20. The following judgments were read. 


DENNING, L.J.: In 1946 Davis Contractors, Ltd. agreed to build seventy- 
eight houses for the local urban district council at Fareham in Hampshire. 
The contract price was £92,425 8s. 4d., subject to adjustments. The houses 
were to be completed within eight months, but owing to an unforeseen shortage 
of labour the work took twenty-two months. This delay was due to an unexpected 
lag in demobilisation. It was not the fault of the contractors and they are not 
liable in damages for it. They go further, however, and say that, on account 
of the delay, they are entitled to more pay. They have already received the 
contract price which, after various adjustments, comes to £94,424 17s. 9d. 
They say, however, that, by reason of the delay, they are entitled to throw 
over the contract price and claim on a quantum meruit. The arbitrator has held 
that they are entitled to do this and has awarded them an extra £17,258 13s. 1d. 
The reason for the arbitrator’s decision is because he found that both parties 
entered into the contract on the basis that adequate supplies of labour and 
materials would be available at the times required so as to finish the work 
within eight months. It turned out that they were not available, with the 

_Tesult that the work was unavoidably extended from a period of eight months 
to one of twenty-two months. On account of this he found that the footing of the 


contract was so changed that it became void and the contractors were entitled — 


to a fair and reasonable price for the work they have done. 

There are two points in the case: first, whether this extra payment is justified 
by the wording of the contract; secondly, whether it is justified by the general 
law on the principle of Bush v. Whitehaven Port & Town Trustees (1). 

The arbitrator has made two awards: an original award in the form of a 
Special Case: and a supplemental award. The original award came before 
Lorp Gopparp, C.J., who decided in the contractors’ favour on the first point 
He thought that, on the wording of the contract, the contractors could then 
over the contract price and sue on a quantum meruit. It was unnecessary for 
him, therefore, to go into the second point. On an appeal from him ta this 
court, consisting of SOMERVELL, BIRKETT and Romer, L.JJ., this court differed 
from him on the first point. They thought that the wording of the contract 
was not sufficient to enable the contractors to throw over the contract price. 


H 


It was necessary, therefore, for the court to consider the second point: but, as the 
. > Fs 
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findings of the arbitrator were not sufficiently specific, they remitted the case 
to him for further findings. He has now made a supplemental award in which 
he decides under the general law that the footing of the contract was so changed 
that its provisions no longer apply. Both points have been canvassed afresh 
before us. We have thought it right to consider, not only the second point 
but also the first point: because, although this court gave a ruling on it, it as 
never embodied in a formal decision. 

First, then, the wording of the contract. When the contractors submitted 
their tender to the council, they attached to it a letter dated Mar. 18, 1946 
in which they said: 


* Our tender is subject to adequate supplies of material and labour being 
available as and when required to carry out the work within the time 
specified.” 


There is some little doubt whether that letter was incorporated in the final 
contract, because it was not included amongst the documents that were signed 
and exchanged. [His Lorpsuip then said that he approached the case on the 
footing that the condition contained in the letter of Mar. 18 was incorporated 
in the contract, and came to the conclusion that on the true construction thereof, 
the condition was referable only to the time of completion and not to the contract 
price and that, when supplies of labour were not available, the contractors were 
released only of their obligation as to time. His Lorpsurp continued:] Secondly, 
the application of Bush v. Whitehaven Trustees (1). The arbitrator decided 
in favour of the contractors because he thought the case came within the principle 
of Bush v. Whitehaven Trustees (1). We have, therefore, to consider what is 
the principle contained in that case. The facts were these: In 1886 Bush agreed 
with the trustees to build a water-main in the Lake District for £1,335. The 
contract was made in June and the work was to be done in the next four months, 
which were the dry summer months. Bush made his tender on that footing. 
The trustees were to give him possession of the site as and when required, but 
they failed to do so. The land was not all available until Oct. 6. The result 
was that the work had to be done in the wet winter months instead of the dry 
summer months. Bush claimed an extra payment on that account. His difficulty 
was that there was an express clause in the contract saying that, if the site was 
not made available in time, the contractor should be entitled to an extension 
of time but not to any increase of payment; but the courts got over that clause. 
The jury found that the conditions of the contract were so completely changed, 
in consequence of the defendants’ inability to hand over the site in the time 
required, as to make the special provisions of the contract inapplicable. On 
that finding it was held by this court that Bush was entitled to a further £600 
over and above the contract price. Lorp EsuEr, M.R., said (2 Hupson’s B.C., 


4th Edn., at p. 131) that 


“the condition of things had been so altered after the making of the 
original contract (they had been so greatly altered) that it was not reasonable, 
or right, or fair, or just to hold that the original contract was made with 
regard to those circumstances.” 


He held that in the new situation Bush had a claim for a fair remuneration 
for the work done, in other words, to a quantum meruit. 
The arbitrator thought that Bush’s case (1) applied here, because, just as in 
that case a summer contract was turned into a winter contract, so here an eight 
months’ contract was turned into a twenty-two months’ contract. The 
arbitrator said: 
“T find that the footing of the contract was so changed that it became 
void and the [contractors] are entitled to a fair and reasonable price for the 
work they have done,” 
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There is, however, a great difference between Bush’s case (1) and the present one. A 
The Whitehaven trustees there had themselves failed in their duty to deliver 
the site to the contractor. This failure on their part did not give rise to a claim 

for damages against them, as they had been careful to safeguard themselves 
against that, but it was a failure within their sphere of operations. It had 
created a fundamentally different situation in which it was unjust to hold the 
contractor bound by the contract price. He was, therefore, released from it B 
and allowed to sue on a quantum meruit. Likewise in the recent case of Sir 
Lindsay Parkinson & Co., Ltd. v. Works & Public Buildings Comrs. (2) the Com- 
missioners of Works, by ordering extra work to the tune of £1,000,000, themselves 
created a fundamentally different situation in which it was unjust to hold the 
contractors bound by the limitation of profit contained in the contract. The 
contractors were therefore released from that limit and allowed to sue on a C 
quantum meruit. It would not be correct to regard those cases as frustration 
cases. They are illustrations of a very old principle.laid down by Lorp CoKE 
long ago, that a man shall not be allowed to take advantage of a condition 
brought about by himself (see Cokr upon LirrLEeToNn, 206b, quoted in New 
Zealand Shipping Co. v. Société des Ateliers et Chantiers de France (3), per Lorp 
Fintay, L.C., [1919] A.C. at pp. 7, 8; see also Maritime National Fish, Ltd. D 
v. Ocean Trawlers, Ltd. (4)). In this connection the principle means this: that 

if, in the course of carrying out a contract, a situation fundamentally different 
from anything which the parties had in contemplation is brought about by the 
conduct of one of them, then, even though his conduct may not be a breach of 
contract, he will not be allowed to take advantage of the new situation to the 
detriment of the other party when it would be unjust to allow him to do so. E 
Recent illustrations of this principle are Jennings & Chapman, Ltd. v. Woodman, 
Matthews & Co. (5), and Brewer Street Investments, Ltd. v. Barclay’s Woollen Co., 
Ltd. (6). 

At one point in the argument counsel for the contractors tried to bring the 
present case within that principle. He suggested that the reason why labour 
was not available for this contract was because the council had licensed Ff 
or started much other work at the same time which had drawn away much 
labour from this work. The arbitrator, however, made no finding to this effect. 

On the contrary, he found that the trouble was 


“the national shortage of building labour at that time due to the un- 
avoidable and unforeseen lag in demobilisation.” 


That was not a thing for which the council were responsible. The case cannot, 
therefore, be brought within the principle of Bush v. Whitehaven Trustees Gl): 

This case then becomes simply one where, without the fault of either party, 
there has been an unexpected turn of events which renders the contract more 
onerous than the parties had contemplated. This is no ground for relieving 
the party of the obligation he has undertaken, That is made quite clear by the H 
decision of the House of Lords in British Movietonews, Ltd. v. London & District 
Cinemas, Ltd. (7). When an owner employs a builder to do work for a fixed sum, 
his whole object.is to secure himself against the unexpected difficulties which so 
often arise. We could seriously damage the sanctity of contracts if we allowed 
a builder to charge more simply because, without anyone's fault, the work took 
him much longer than he thought. I would allow the appeal accordingly. ] 


MORRIS, L.J.: When this appeal was before the court in July, 1954 
the court ordered that the Special Case be referred back to the arbitrator a 
that he might make further findings of fact for the information of the court 
releyant to the application of the principle in the case of Bush v. Whitehaven 
Trustees (1) and the contentions of the parties on that issue. The previous 
award was not in certain respects clear and the arbitrator was invited, if he 
intended his award to be a final award, to state his own conclusions in relation 


A 


G 
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to the contentions. The arbitrator made a supplemental award which is now 
before the court. The previous award which was stated in the form of a Special 
Case formulated two questions of law. The first was: 


‘* Whether the stipulation as to availability of labour and materials made 
in the [contractors’] letter of Mar. 18, 1946, became a term of contract,” 


The second was: 


“ Whether the [contractors] are entitled to be paid any sum in excess of 
£94,424 17s. 9d. already paid them.” 


If the answer to the first question was ‘“ Yes”, then the arbitrator awarded 
£17,651 13s. 1d. to be paid to the contractors. Ifthe answer to the first question 
was ‘‘ No ’”’, but to the second question it was “‘ Yes ’’, then he awarded the like 
sum to be paid to the contractors. If the answer to both questions was “‘ No ”’, 
then he awarded no further sum to the contractors. When the Special Case 
came before Lorp Gopparp, C.J., he answered the first question in the affirma- 
tive. He so answered the first question because he held that the contract was 
subject to a condition that adequate supplies of material and labour would 
be available. As they had not been available the contract ceased to operate 
and the contract price no longer held good. The work of erecting the houses 
had, however, continued, and continued with the concurrence of the council: 
the result of this was that the council impliedly promised to pay a reasonable 
sum. Being of this opinion the Lord Chief Justice accordingly answered the 
second question also in the affirmative. This was because the amount payable 
on a quantum meruit basis was found by the arbitrator to be an amount which 
exceeded the amount already paid by £17,651 13s. 1d. The contractors themselves 
agreed that a sum of £393 ought in fact to be deducted from this figure. The 
Lord Chief Justice did not uphold the suggested application of the principle in 
the case of Bush v. Whitehaven Trustees (1). He said: 


“Tt is not necessary to go as far as in Bush v. Whitehaven Trustees (1), 
a well-known case which has apparently been approved by the House of 
Lords as well as by the Court of Appeal. I do not think that it is necessary 
to go as far as that because I do not think that it is a destruction of the 
whole foundation of the contract.” 


When the appeal came before this court in July, 1954, the court consisted of 
SOMERVELL, Birkett and Romer, L.JJ. Having heard full arguments from 
both sides on all questions relating to the applicability and effect of the letter of 
Mar. 18, 1946, the court did not call for a reply from the council in regard to that 
part of the case. SomeErveELt, L.J., addressing learned counsel for the council 
said: 

‘Mr. Phillimore, on the first point, my brethren both take the view that 
the letter must be regarded as incorporated. I am not quite sure about it, 
but we all take the view that we do not want to’ hear you on the construction: © 
that is to say, assuming the letter was incorporated we accept your argument 
that these words do not give the contractors a right to claim the £17,000.” 


The court did not, however, reach the stage of giving judgment, for when passing 
on to consider whether the principle in Bush v. Whitehaven Trustees (1) applied, 
the court came to the view that the award did not sufficiently set out the 
arbitrator’s findings of fact referable to this issue. It was decided, therefore, to 
remit the award to the arbitrator, the parties having liberty to re-formulate their 
contentions. SOMERVELL, L.J., remarked: x One of the troubles here is that 
the law and the facts have got a little mixed up’. Announcing the decision of 
the court to remit the award to the arbitrator, SOMERVELL, Lidty said s 


“JT think we have made it clear, though we have not given our reasons, 
that we do not want to trouble the arbitrator further on the question of the 
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letter and its construction because we have had full argument about that. 
You both realise we have decided that ? ” 


The award was therefore remitted and a supplemental award has now been 
made and is before the court. The court is, however, now differently constituted 
and the matters previously argued have therefore been re-argued, and it becomes 
necessary for the court to arrive at independent conclusions. 

In the supplemental award the questions of law have been somewhat re- 
formulated. They are as follows: 


(1) Whether the stipulation as to the availability of labour and materials 
made in the [contractors’] letter of Mar. 18, 1946, became a term of 
contract; (2) whether the [contractors] are entitled to be paid any sum in 
excess of the £94,424 17s. 9d. already paid them, namely, on a quantum 
meruit, by reason of (a) the footing upon which the contract was made 
having been so changed in the course of its execution that its provisions 
no longer applied, or (b) an implied term in the contract that it ceases to 
bind in the circumstances as found. (3) Whether if the [contractors] became 
entitled to claim any sum in excess of that already paid to them by the 
[council] such a claim was barred by the conduct of the parties after the 
[contractors] had first intimated their intention to claim additional 
payment.” 


There are in effect two main issues to be considered when dealing with the 
questions of law which the award states for the opinion of the court. They are: 
A. Is the letter of Mar. 18, 1946, to be regarded as forming a part of the contractual 
documents and if so what is its meaning and effect ? B. Are the contractors 
in reliance on Bush v. Whitehaven Trustees (1) entitled to be paid a sum in excess 
of what they have already received ? I will set out my conclusions in regard to 
these two main issues. [His Lorpsurp then considered the question whether 
the letter of Mar. 18 was incorporated in the final contract and came to the 
conclusion that it was so incorporated. He then proceeded to deal with the con- 
struction of the condition contained in the letter and decided that when supplies 
of labour became inadequate the contractors were released from the time limit 
of eight months but the contract did not come to an end and the contract price 
held good. His Lorpsurp continued:] I pass now to B. It is important to 
have in mind the main findings of the arbitrator and the way in which they are 
expressed. Paragraph 4 (6) of the award is as follows: 


“ At the time of entering into the said agreement the [contractors] and 
the [council] anticipated that there would be available in the building 
industry a sufficient labour force and a sufficient supply of materials to enable 
the work specified in the agreement to be carried out substantially within 

- the time stipulated in the agreement ” ; 


and by para. (7) the arbitrator found: 


“The conditions in which the work had to be carried out were different 
from those anticipated by the [contractors] and the [council] in that ” 


they were different from those expected by the contractors and the council, and 


he sets out the various features. In the supplemental award there are the 
following findings :— 


“T find that both parties entered into the contract on the basis that 
adequate supplies of labour and materials would be available at the times 
required. (3) I find that adequate supplies of labour and material were not 
available at the times required and that as the duration of the work was 
unavoidably extended from a period of eight months to one of twent twa 
months the footing of the contract was removed, from which it follows 


that the [contractors] are entitled to be pai i 
$ paid a fair and reasone i 
for the work they have done,” : aa 


B 


F 
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The arbitrator also says: 


“I find that the footing of the contract was so changed that it became 


void and the [contractors] are entitled to a fair and reasonable price for the 
work they have done.” ; 


It is clear that some of these findings involve a blend of law and fact: but 
what the arbitrator is holding is, I think, reasonably plain. Some of the words 
which he uses need some consideration. ‘It is said that both parties entered into 
the contract on the ‘ basis” that adequate supplies of labour and materials 
would be available when required: it is said that the “ footing ” of the contract 
was so changed that the contract became void. It is manifest and it has been 
held by the arbitrator that the parties expected that labour and materials 
would be available: it is held that these expectations were not realised. In one 
sense, therefore, the basis on which the parties had proceeded no longer remained. 
But before it can result as a matter of law that a contract becomes at an end it 
must appear that the parties to the contract only intended to remain bound by 
their contract provided that some basis or footing continued to exist. If A, a 
builder, enters into a contract with B by which A promises to build a house for B 
within a period of twelve months for £X, it may well be that both A and B would 
confidently have believed that labour conditions would enable A to complete 
the building of the house within the contract period. In one sense that would 
be the basis or footing on which they would have proceeded. If unexpected 
labour difficulties occurred so that A became involved in much extra cost and 
asserted that the contract had ended and that B should on the basis of a quantum 
meruit pay an increased amount he would probably find that B could successfully 
say that there was no room for any implication that the contract should not 
continue to bind even though the builder for his part had run into difficulties. 
B might be sympathetic with A in his difficulties but would resist any suggestion 
that there had been any implication that in the event of any such difficulties 
occurring the contract would cease to have binding validity. 

In British Movietonews, Ltd. v. London & District Cinemas, Lid. (7), ViscouNT 
Smmon said ([1951] 2 All E.R. at p. 625): 


“If, on the other hand, a consideration of the terms of the contract. in 
the light of the circumstances existing when it was made, shows that they 
never agreed to be bound in a fundamentally different situation which has 
now unexpectedly emerged, the contract ceases to bind at that point— 
not because the court in its discretion thinks it just and reasonable to qualify 
the terms of the contract, but because on its true construction it does not 
apply in that situation.” 


Words of great importance in the section which I have just quoted are the words 
“never agreed to be bound’. Much to the same effect was a passage in the 
speech of Eart LoREBURN in Ff’. A. Tamplin S.S. Co., Ltd. v. Anglo-Mexican 
Petroleum Products Co., Ltd. (8) ({1916] 2 A.C. at p. 403): 


** But a court can and ought to examine the contract and the circumstances 
in which it was made, not of course to vary, but only to explain it, in 
order to see whether or not from the nature of it the parties must have made 
their bargain on the footing that a particular thing or state of things would 
continue to exist. And if they must have done so, then a term to that effect 
will be implied, though it be not expressed in the contract. In applying 
this rule it is manifest that such a term can rarely be implied except where 
the discontinuance is such as to upset altogether the purpose of the contract. 
Some delay or some change is very common in all human affairs, and it cannot 
be supposed that any bargain has been made on the tacit condition that such 
a thing will not happen in any degree . . . In most of the cases it is said that 
there was an implied condition in the contract which operated to release 
the parties from performing it, and in all of them I think that was at bottom 
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the principle upon which the court proceeded. It is in my opinion the true 
principle, for no court has an absolving power, but it can infer from the nature 
of the contract and the surrounding circumstances that a condition which is 
not expressed was a foundation on which the parties contracted.” 


In Bush v. Whitehaven Trustees (1) the plaintiff sent in his tender in the month 
of June and was given to understand that he was to begin at once and was to 
have four months in which to finish the work and his calculations were made on 
that footing. The contract contained certain express provisions in regard to the 
commencement of the work and the time for completion and there was a provision 
that non-delivery of the use of the site was not to vitiate or affect the contract. 
The defendants did not in fact make the site available until October. Instead 
of being summer work the work became winter work. The plaintiff claimed to 
treat the contract as at an end and to recover on a quantum meruit.. At the 
trial the jury answered in the affirmative the question: 


“Were the conditions of the contract so completely changed in con- 
sequence of the defendants’ inability to hand over the sites of the work as 
required as to make the special provisions of the contract inapplicable ? ” 


On the answers of the jury to the questions put to them the plaintiff succeeded. 
Lorp Esuer, M.R., in his judgment in the Court of Appeal said that there was 
evidence which entitled the jury to say that the new state of circumstances 
was so different from the former that it was wholly unreasonable and unjust to 
suppose that either party, if they had known the new state of circumstances, 
would have made the same contract in regard to them. Bush v. Whitehaven 
Trustees (1) was therefore a case in which it was shown and held that the parties 
had never agreed to be bound in the fundamentally new state of affairs: they 
must have made their bargain on the footing that the plaintiff would get on to 
the site in the month of June. 

In the present case, although both parties thought that labour and material 
would be available when required, I can see no warrant for holding that the 
contract was only to bind if labour and material were available when- required, 
The contractors raised the topic of the availability of labour and material in the 
covering letter. If, contrary to the view which I have expressed, the second 
paragraph of that letter brought it about that the contract came to an end when 
it happened that labour or material were not available when required, then the 
matters which I am now considering do not arise. But if the view that I earlier 
expressed is correct, then the contractors were providing for an extension of 
time and a freedom from penalties in the event of being held up by shortages 
of labour or material, and were therefore providing for a continuance of the 
contract in that eventuality. In my judgment, there are no circumstances in 
the present case similar to those in Bush v. Whitehaven Trustees (1) which show 
that conditions so completely changed as to make the special provisions of the 
contract inapplicable. In the present case the parties expected that the difficulties 
would not arise: but they envisaged the possibility that the difficulties might 
arise and in my view made a provision (by the terms of the covering letter) 
which would be applicable if the difficulties arose. There was no question of some 
unexpected emergence of a fundamentally new situation. The indications are 
therefore that they contemplated that the contract would be binding even though 
their expectations as to availability of labour and material might be disappointed 
The findings of the arbitrator do not show or establish that the contract would 
cease to bind if supplies of labour or material became, or over a long period 
remained, unavailable. Although the basis or footing of the contract was removed 
in the limited sense that the expectations of the parties were not realised, the 
facts found do not require an implication in the contract that it was to ey to 
ie irae! Repke re le ml Tealised. Such an implication is not 

) ‘ enoted by the conduct or actions of the 
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parties but on the contrary to be negatived. The contract provisions therefore 
did not cease to apply and the contractors are not entitled to be paid on the basis 
of a claim by way of quantum meruit. 

For these reasons, while I would answer the first question of law: “ Yes, 
but not so as to entitle the contractors to any of the sums now claimed ”’, I 
would answer the second question in the negative; the third question does not 
therefore arise. It follows that in my view the appeal succeeds. 


PARKER, L.J., dealt first with the question whether the letter of Mar. 18, 
1946, was incorporated in the contract and came to the conclusion that it did not 
form part of the final contract. His Lorpsuip said that if he were wrong in 
that view, he construed the condition contained in the letter as affording a 
shield against penalties for delay and not as releasing the contractors from their 
obligations under the contract. His Lorpsutp continued: It was further 
contended on behalf of the contractors—indeed this was counsel’s main point— 
that quite apart from any express term in the contract they were entitled to 
claim a quantum meruit based on the arbitrator’s finding that 


“the footing upon which the contract was made has been so changed in 
the course of its execution that its provisions no longer apply ”’: 


in other words, frustration. This is a finding of law or at any rate of mixed 
fact and law, and the real question for the court is whether the primary facts 
found entitle the arbitrator to make this finding. The council in asking the 
contractors to tender for completion in eight months and the contractors in 
tendering on that basis clearly anticipated that enough labour would be available, 
and indeed the arbitrator so finds. He further finds that a contractor can only 
hold a nucleus of foremen and leading hands and depended at the time on getting 
labour through the labour exchanges, and that in the present case the contractors 
were unable to get labour from the exchanges ‘“‘ due to the unavoidable and 
unforeseen lag in demobilisation”. Largely as a result of this he finds that the 
contract ceased to be substantially an eight months’ contract and became one 
of twenty-two months: 

The question, accordingly, for this court can be stated simply as follows, 
namely, whether in these circumstances the contractors’ inability to get skilled 
labour (the main cause of the delay) an inability not due to the fault of either 
party, is enough to justify a finding of frustration. In approaching this question 
it is important to bear in mind the warning expressed by Viscount SImon in 
British Movietonews, Ltd. v. London & District Cinemas, Ltd. (7), where he says 
([1951] 2 All E.R. at p. 625): 


“ The parties to an executory contract are often faced, in the course 
of carrying it out, with a turn of events which they did not at all anticipate— 
a wholly abnormal rise or fall in prices, a sudden depreciation of currency, 
an unexpected obstacle to execution, or the like. Yet this does not in itself - 
affect the bargain they have made.” 


It is no doubt for this reason that the supervening event is in general a 
‘“ catastrophic event’, per AsquitH, L.J., in Parkinson’s case (2), where he 


says ({[1950] 1 All E.R. at p. 227): 


“ Frustration cases differ from the present case, in so far as in many of 
them a catastrophic event is involved. A catastrophic event, caused by the 
act of neither party, intervenes, destroying some basic, though tacit, 
assumption on which the parties have contracted, and with that assumption 


destroying the contract itself.” 
It is also important to bear in mind the nature and conditions of the contract 
itself. Where, as here, the contract conditions provide for an extension of aa 
being granted for delay the ‘‘ catastrophic event ”’ must cause a delay so abnorma 
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as to fall outside what the parties could have contemplated in the clause: see A 
Metropolitan Water Board v. Dick, Kerr & Co. (9). 

Applying these considerations, I cannot find in the facts found by the arbitrator 
anything sufficient to justify his finding of law. Strong reliance was, however, 
placed on the decision in Bush v. Whitehaven Trustees (1) which, as CoHEN, L..J. 
in Parkinson’s case (2) pointed out, involved the implication of a term that the 
contractor should not be bound to complete the work if the assumed state of B 
affairs did not exist. Yet in that case there was no catastrophic event and the 
contract, as here, provided for what was to happen in the event of delay. It is, 
however, important to realise that the assumed state of affairs in that case was 
that the building owners, the defendants, should hand over the sites with reason- 
able despatch to enable the work to be completed substantially within the 
contract time. In the events which happened a summer contract was converted C 
by the action of the defendants into a winter contract, and the jury found that 
in consequence the conditions of the contract had so” completely changed as to 
make the special provisions of the contract inapplicable. It seems to me that 
where the assumed state of affairs ceases to exist by reason of the action of the 
defendants, as it did in that case, it is much easier to imply that the special 
exemption provisions, and indeed the whole contract, have ceased to be applicable. D 
It is quite another thing to imply such a term when the assumed state of affairs 
has ceased to exist through no fault of the defendants and without any 
catastrophic event. 

[ would allow the appeal and answer the first two questions in the award in 
the negative. 

Appeal allowed. Leave to appeal to the House of Lords granted. F 


Solicitors: Kingsford, Dorman & Co., agents for Blake, Lapthorn, Roberts &: 
Rea, Portsmouth (for the council); Blakeney & Marsden Popple (for the 
contractors). 


[Reported by Pxitipra Price, Barrister-at-Law.| 
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RICHARD THOMAS AND BALDWINS, LTD. v. CUMMINGS. 


(Hovusr or Lorps (Lord Oaksey, Lord Porter, Lord Reid, Lord Tucker and 

Lord Keith of Avonholm), October 18, 19, 20, 1954, January 20, 1955.] 

Pactory—Dangerous machinery—T ransmission machinery—Duty to fence— 

Machinery dismantled, guard removed and power cut off—‘ In motion ”— 

Movement by hand—Factories Act, 1937 (1 Edw. 8 & 1 Geo. 6c. 67), 8. 13 (1) 

s. 14 (1), s. 16. 

By the Factories Act, 1937, s. 16, “All fencing or other safeguards 
provided in pursuance of the foregoing provisions of this Part of this Act 
shall be . . . constantly maintained and kept in position while the parts 
required to be fenced or safeguarded are in motion or in use, except when 
any such parts are necessarily exposed for examination and for anys "os 
adjustment shown by such examination to be immediately necessary...” 

The respondent, a fitter employed by the appellants, was instructed to 
adjust the position of a face plate of a grinding machine so that two holes 
could be drilled in it. The machine, when in use in the ordinary way, was 
driven by belts passing over pulleys. The machine had been under repair 
for a considerable time, the motive power had been cut off and the cover 
enclosing the belts and pulleys had been removed, but the belts were 
still in position and the pulley on the machine was still geared to the face 
plate. The pulleys and belts were transmission machinery or dangerous 
machinery which was required normally to be fenced by s. 13 and s. 14 of the 
Act of 1937. In order to do his work the respondent had to pull one of the 
belts by hand so that the face plate could be turned round, and, while 
he was doing this, his hand was injured. On the question whether the 
appellants were in breach of their statutory duty to the respondent in that, 
at the time of the accident, the fencing was not maintained, 

Held: although the pulley and belt were being moved by hand at the 
time of the injury, yet, on the true construction of s. 16 of the Act of 1937, 
they were not “in motion” within the meaning of that section, which 
did not prohibit the removal of fencing for the purpose of repairing 
machinery, and, accordingly, the appeal must be allowed. 

Decision of the CourT oF APPEAL sub nom. Cummings v. Richard Thomas 
& Baldwins, Ltd. ({1953] 2 All E.R. 43) reversed. 


[ For the Factories Act, 1937, s. 13, s. 14 ands. 16, see 9 HALSBURY’S STATUTES 
(2nd Edn.) 1008, 1009, 1011.] 


Appeal. 

Appeal by the employers, Richard Thomas and Baldwins, Ltd., from an order 
of the Court of Appeal dated Apr. 24, 1953, and reported sub nom. Cummings v. 
Richard Thomas & Baldwins, Lid. [1953] 2 All E.R. 43, dismissing their appeal 
from an order of Pearson, J., at Swansea Assizes, dated Nov. 26, 1952. 

The facts appear in the opinion of Lorp OAKSEY. 


H. I. Nelson, Q.C., and T. G. Roche for the appellants. 
Marven Everett, Q.C., and R. Geraint Rees for the respondent. 


The House took time for consideration. 


’ 


Jan. 20. The following opinions were read. 


LORD OAKSEY: My Lords, this is an appeal from an order of the Court 
of Appeal affirming the judgment of Parson, J., in favour of the respondent 
for £325 and costs. The respondent’s claim was for damages for personal injuries 
sustained on Feb. 12, 1951, whilst working as a fitter in the appellants’ works 
at Ebbw Vale, Monmouthshire. At the time of the accident, the respondent 
was about fifty years of age and had been employed by the appellants for about 
fourteen years, for the last eight to ten years of which he had been employed 
as a fitter and at the time of the accident was earning about £10 per week. 
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In the appellants’ premises at Ebbw Vale is a machine known as a heat A 
grinding machine which is used for grinding large and small rollers employe 
in the rolling of steel sheet. The machine is about twenty-five feet long and is 
driven by an electric motor, whose motive power is transmitted from a pulley 
on the motor to a pulley on the machine by four belts riding in grooves in the 
pulleys. The distance between the centres of the two pulleys is three feet three 
inches, and the length of belting clear of the pulleys is two feet six inches. The B 
belts and pulleys are entirely enclosed by a metal casing bolted to the floor. 
Photographs were put in evidence which showed the construction of the 
machinery. Some time prior to the accident it was decided to fix a new drive 
to one of the rollers of the machine. This could not be done without stripping 
down the machine and removing the casing. All power was, therefore, cut off 
from the machine, the machine stripped down and the casing removed. The (© 
machine had been in this condition and incapable of use for a period of six 
weeks prior to the accident. - 

On Feb. 12, 1951, the respondent was instructed to drill two holes in the 
‘ face plate of the machine. This was part of the work connected with the proposed 
alterations to the machine. This work did not involve the restoration of motive 
power and at no time was there any motive power connected to the machine. D 
The respondent was assisted in his work by his mate, who was also a fitter, 
. and another man. After setting up a pneumatic drill on a fixed pillar beside 
the face plate, the respondent moved the face plate into position for drilling 
the first hole, by pulling on the belts connecting the motor with the machine. 
He then drilled the first hole. After that it was necessary to move the face 
plate 180 degrees to bring it into position for drillmg the second hole by again E 
pulling on the belt. The respondent did the pulling while his mate watched the 
face plate so as to tell the respondent when the face plate was in the right 
position. The respondent was pulling on the top side of the belt from left to 
right, i.e., away from the machine down towards the motor (which, of course, 
was not connected to any power or capable of working). He pulled several 
times (he did not know how often) without mishap but then, when he pulled FF 
again, his hand went too far and the fingers of his left hand became caught 
between the belt and the pulley wheel on the motor and the little finger of his 
left hand was injured, and had subsequently to be amputated above the proximal 
interphalangeal joint. The accident occurred because, instead of grasping the 
belt at the top (when he could have pulled for two feet six inches or so), he 
grasped it in the middle and started his pull from that point (which was, of course, ( 
nearer the bottom pulley) and did not remove his hand before it reached the 
bottom with the result that it was caught between the pulley and belt. 

The writ was issued on Jan. 4, 1952, and by it the respondent claimed damages 
for negligence and breach of statutory duty. The appellants’ premises were a 
factory within the meaning of the Factories Act, 1937, and the duties alleged 
to have been breached were those imposed by s. 13, s. 14 and s. 16 of that Act, H 
the material parts of which, and of s. 152, it is convenient to set out. 


* 13. Transmission machinery.—(1) Every part of the transmission 
machinery shall be securely fenced unless it is in such a position or of such 
construction as to be as safe to every person employed or working on the 
premises as it would be if securely fenced .. . 

“14. Other machinery.—(1) Every dangerous part of any machinery, 
other than prime movers and transmission machinery, shall be securely 
fenced unless it is in such 


safe to every person employed or working on the premises as it would be 
if securely fenced . . , F 

16. Construction and maintenance of fencing.—All fencing or other 
safeguards provided in pursuance of the foregoing provisions of this Part 
of this Act shall be of substantial construction, and constantly maintained 


A 
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and kept in position while the parts required to be fenced or safeguarded 
are in motion or in use, except when any such parts are necessarily exposed 
for examination and for any lubrication or adjustment shown by such 
examination to be immediately necessary, and all such conditions as may 
be specified in regulations made by the Secretary of State are complied with. 

152. General interpretation.—(1) ... ‘ Machinery ’ includes any driving 
belt: . . . ‘ Prime mover’ means every engine, motor or other appliance 
which provides mechanical energy derived from steam, water, wind, 
electricity, the combustion of fuel or other source: . . . * Transmission 
machinery * means every shaft, wheel, drum, pulley, system of fast and 
loose pulleys, coupling clutch, driving-belt or other device by which the 
motion of a prime mover is transmitted to or received by any machine 
or appliance: ...”’ ; 


Three questions have been argued in your Lordships’ House: first, whether 
the appellants were guilty of a breach of the statutory duty imposed by s. 16 
constantly to maintain and keep in position the fencing while the part required to 
be fenced was in motion or in use; secondly, whether, if not so guilty, the appellants 
were guilty of negligence at common law; and thirdly, whether the respondent 
was guilty of contributory negligence. On the second and third questions T 
see no reason to differ from the judgments of the courts below. 

The first question is, however, a question of importance. Prarson, J., held 
that the pulley blocks and the pulley belt in between them were transmission 
machinery; that they were not necessarily exposed within the meaning of s. 16; 
that they were at the time of the accident in motion unfenced, and that, therefore, 
the appellants were guilty of a breach of s. 16. SrxcLeton, L.J., agreed that the 
machinery was transmission machinery or, if not, dangerous machinery, and 
rejected the appellants’ argument that s. 13 to s. 16 refer only to movement 
by mechanical energy as opposed to movement by hand. He, therefore, dismissed 
the appeal. Hopson, L.J., agreed in the result and that the machinery was 
transmission machinery and that the sections in question did not refer only to 
movement by mechanical energy. Morris, L.J., dissented on the ground that 
the transmission machinery was not in motion because no transmission was 
taking place from a prime mover. 

In my opinion, the appeal must succeed. Whether or not this machinery was 
transmission machinery when unconnected with a prime mover, it was clearly a 
dangerous part of other machinery within s. 14 and, therefore, must be fenced. 
But the question, in my view, depends on the true construction of s. 16, and on 
that I am of opinion that the belt and pulley in question were not in motion or 
in use at the time of this accident, within the meaning of s. 16. They were not 
in motion or in use for the purposes for which they were intended, but for repair, 
and, in my opinion, s. 16 does not prohibit the removal of fencing when such 
removal is necessary for repair. Any other construction of s. 16 would prevent 
altogether the repair of dangerous machinery wherever such repair was not. 
shown to be immediately necessary, unless such repair could be carried out 
without removing the fencing, and there must be innumerable parts of dangerous 
machinery which cannot be repaired without fencing being removed and without 
some movement being made therein. 

The words of the exception in s. 16 are expressly confined to occasions 


‘“‘ when any such parts are necessarily exposed for examination and for 
any lubrication or adjustment shown by such examination to be immediately 
necessary.” 

It is not without significance that the word “ repair”? which had occurred in 
s. 10 (1) (d) of the Factory and Workshop Act, 1901, was omitted from 8. 16 
of the Act of 1937, and it is clear, in my opinion, that s. 16 only excepts examina- 
tion and adjustment if immediately necessary whilst the machinery is in normal 
motion or use, but does not except repairs which are not immediately necessary and 
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which, therefore, cannot be carried out whilst the. machinery is in normal motion 
without the fencing. ‘The words “‘ in motion or in use ’’.in s. 16 do not, in my 
opinion, refer to such movement of machinery by hand as took place in the 
present case, and s. 16 does not deal in any way with such movement. There is, 
therefore, no statutory prohibition which makes it obligatory to keep fencing in 
position when machinery is being repaired and is only being moved in so far as 
is necessary for the repair. It follows that, in my opinion, there was no breach 
of duty in the present case and the appeal must be allowed. The respondent 
must pay the costs in the courts below, but there will be no order as to costs in 
your Lordships’ House. 


LORD PORTER: My Lords, William Cummings was an employee of the 
appellants as a fitter, and on Feb. 12, 1951, in the course of that employment 
was injured as a result of his left hand being caught between the belts of a 
grinding machine and the pulleys round which they revolved. Normally, the 
belts and pulleys are enclosed in a complete cover which prevents any possibility 
of such an accident, but, on the occasion on which the accident in question 
happened, the machine had been dismantled and this cover had been removed 
in order that repairs might be effected. The belt and pulleys were installed in 
order to drive what is known as a face plate which is rotated in the course of 
the machine’s use. The machine itself, being under repair, had not been in use 
for some six weeks before the accident. In the course of the repair, it became 
necessary to turn the face plate through an angle of 180 degrees in order to 
drill two holes in it opposite to one another, and, in order to effect this turn, 
the respondent took hold of the belt and pulled the face plate round. In doing 
so his fingers slipped between the belt and rollers, with the result that they suffered 
injury. 

For this injury, the respondent sued the appellants, alleging that they were 
negligent at common law and in breach of their statutory duty under s. 13 or 
s. 14 of the Factories Act, 1937, and of s. 16 of the same Act. [His LorpsHipe 
read the enactments* and continued :] 

My Lords, so far as common law negligence is concerned, I am in agreement 
with both the courts which have already considered the case and, in common 
with the rest of your Lordships, am of opinion that no such negligence has been 
established. For many years the covers of these machines have been taken off 
from time to time for the purpose of effecting repairs, and no instance of a similar 
accident has been suggested. Nor, to my mind, would such an accident be 
anticipated. It has, indeed, been urged that the respondent was himself in 
fault, inasmuch as his injury was caused by his own negligence. Having regard 
to the opinion I hold, it is not necessary to decide this point, but, as at present 
advised, I am inclined to agree with the courts below that it was inadvertence 
rather than negligence on the respondent’s part which led to the accident. 

The matter at issue is, accordingly, narrowed to the question whether there | 
was a breach of statutory duty on the appellants’ part. For this purpose, it 
does not matter whether the machinery in question is “ transmission ” under 
s. 13 or “ dangerous ” under s. 14. 

It was argued on behalf of the appellants that it was not the former because 
it was not being mechanically propelled at the time when the movement was 
made, I see no reason for so confining the expression “‘ transmission machinery ”’, 
nor 1s such a limitation of meaning warranted by the wording of the definition. 
lt was, I think, transmission machinery and, therefore, required to be fenced 
under 8. 13. Furthermore, under s. 16, the fencing had to be maintained and 
kept in position whilst the fenced parts were in motion or use. It was not, 
however, contended that, at the relevant time, they were in use and, therefore, 





-* The enactments read are those printed at p. 286, letter H, p.287,1 i 
are set out in the opinion of Lorp Oaxsry. i Pi ake 
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the only question which remains is whether, at the moment at which the accident 
occurred, they were in motion within the meaning of the section. 

To the extent to which they were being moved they were, in a sense, in motion, 
but it does not follow that the words of the section include every kind of move- 
ment. Some assistance may, I think, be obtained first, by the collocation of the 
words ‘“‘in use or in motion”. ‘In use” would certainly mean running as 
it was meant to run and doing the work it was meant to do. But provision 
is required for cases where it was running as it was meant to run but not doing 
the work it was meant to do. In such a case it would, in my view, be in motion 
but not in use. The addition of the words “ in motion ” is, accordingly, required 
to cover such a set of circumstances, but one would not normally say that the 
machine was in motion when some one turned it over by hand for the purpose 
of effecting a repair or some similar purpose. This view is strengthened when 
it is found that no provision is contained in the Act enabling fencing to be 
removed for the sake of repair. In such a case they may be in movement but 
not in motion. If it were not so, and if the judgment of the Court of Appeal 
were to prevail, they could be uncovered for repair only if they were kept motion- 
less. 

It is difficult to see why so complete a prohibition against uncovering the 
transmission machinery should be required when full working or motion are 
permitted in the case of examination, lubrication or adjustment. It may be 
that, by means of some intricate or complicated machinery, repairs might be 
effected though the machinery was still fenced, but such a requirement is, as 
I think the evidence establishes, impracticable in use and far-fetched in theory. 
Moreover, it has to be remembered that, by s. 10 (1) (d) of the Act of 1901, 
the necessity for maintaining the machinery whilst in motion was abrogated 
whilst it was under repair or under examination in connection with repair. 
That provision was excluded from the Act of 1937 not, I think, with the result 
of making repair impossible unless the machine was at rest, but because it was 
felt that repair should not be permitted whilst it was running in its normal 
manner, whether driving its ordinary load or not. In the present case, it was not 
working in its normal way but merely being turned over in order to effect the 
necessary repair. Such movement does not, in my opinion, constitute being in 
motion within the meaning of the statute. 

Accordingly, in my opinion, the action fails and the appeal should be allowed. 


LORD REID: My Lords, the respondent was injured whilst assisting in 
the adjustment of the position of the face plate of a grinding machine so that 
two holes could be drilled at a particular point on it. This machine, when in 
use in the ordinary way, was driven by belts passing over a large pulley on the 
machine and a smaller pulley on an electric motor, and the belts and pulleys 
were fenced by a substantial cover over them which was bolted to the floor. 
For a considerable time before the accident the machine had been under repair. 
The cover had been removed, but the belts were still in position and the pulley 
was still geared to the face plate, so the face plate could be turned by pulling 
the belts. The respondent was pulling the belts to bring the face plate into 
position when his fingers were caught between the belts and one of the pulleys. 

I have no doubt that these belts and pulleys were transmission machinery 
within the meaning of s. 13 of the Factories Act, 1937, and I can find no support 
for the appellants’ argument that the Factories Act only applies to machinery 
driven by mechanical power. The real question is the proper interpretation 
of s. 16 of the Act. That section requires that fencing shall be constantly main- 
tained and kept in position while the parts required to be fenced 


“are in motion or in use, except when any such parts are necessarily 
exposed for examination and for any lubrication or adjustment shown by 
such examination to be immediately necessary, and all such conditions as 
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may be specified in regulations made by the Secretary of State are complied 
with.” 


The question is whether these belts and pulleys were “in motion ** when the 
respondent sustained his injuries. If they were not, then there was no One 
tion of the statute. It was not argued that the machie or its parts were "1m use 
when the accident happened, and I do not find it necessary to determine precisely 
what is the meaning of those words because I do not think that that would 
assist the determination of the meaning of the phrase “ in motion ”’. 

Using the phrase in its ordinary sense, I do not think that one would naturally 
say of a man moving parts of a machine round to a required position that he 
had set the machine or its parts in motion. The phrase “in motion ’’ appears 
to me to be more apt to describe a continuing state of motion lasting, or intended 
to last, for an appreciable time. But, on the other hand, it would not be a misuse 
of language to say that the respondent set the parts of the machine in motion. 
It is, therefore, necessary, in my judgment, to look at the context in which the 
phrase occurs to determine whether it must be held to denote any movement 
of the parts however small, however slow, and however caused; or to have a 
more limited meaning. The exception which I have quoted and which follows 
immediately after the words “in motion or in use’ appears to me to be very 
illuminating. It permits exposure while the parts are in motion where necessary 
for examination, and for any lubrication or adjustment shown by such examina- 
tion to be immediately necessary, but for no other purpose. There appears 
to be nothing in the Act to authorise setting exposed parts in motion for the 
purpose of executing repairs or of making any adjustments not immediately 
necessary. But there must be many occasions in the course of repairing and 
readjusting machinery when it is necessary to expose parts which, in ordinary 
use, must be fenced, and to move them to an appreciable extent. There is some 
dispute whether it would have been practicable to devise some means of carrying 
out the necessary movements in this case while the guard was in position, but, 
even if that could have been done in this case, there must be other cases in which 
it would be impracticable. I can see no answer to the argument that, if the 
respondent’s construction of s. 16 is correct, it is practically impossible in such 
cases to make the necessary repairs and readjustments without committing an 
offence by contravening the provision of s. 16. It was argued for the respondent 


ee 


that the statutory powers to make regulations, particularly under s. 60, were. 


wide enough to enable the Secretary of State to deal with such cases and, 
therefore, any unreasonable consequences of adopting the respondent’s inter- 
pretation could be avoided. But I cannot agree that these powers to make 
regulations were intended, or could be used, for that purpose. 

The fact that the interpretation for which the respondent contends would 
lead to so unreasonable a result is, in my opinion, sufficient to require the more 
limited meaning of ‘‘ in motion ” to be adopted unless there is some very strong 
objection to it, and none was suggested. It is true that the Factories Act is a 
remedial statute and one should, therefore, lean towards giving a wide inter- 
pretation to it, but that does not justify interpreting an ambiguous provision 
in a way which leads to quite unreasonable results. 

There was much argument about inferences to be drawn from a comparison 
of provisions in the Act of 1937 with corresponding provisions in the Act of 
1901 and earlier Acts. I do not get much assistance from these comparisons 
but, on the whole, they appear to me to favour the appellants. The most 
relevant is a comparison of the exception in s. 16 of the Act of 1937 with s. 10 


(1). (d) of the Act of 1901, which required that fencing must be maintained 
while the parts to be fenced were in motion or use 


“except where they are under repair or under examination in connection 
with repair or are necessarily exposed for the purpose of cleaning or 


A 
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lubricating or for altering the gearing or arrangements of the parts of the 
machine.” 


The reference to repair in the exception has been omitted in the later Act. On 
the narrower interpretation of “ in motion ”’, that omission is readily intelligible 
It may well have been thought wrong to allow repair work involving the removal 
of fencing while a machine is running. But, if the wider interpretation of “ in 
motion - were correct, it could hardly have escaped notice that this omission 
would give rise to the difficulties to which I have already referred, and I find it 
very difficult to attribute to Parliament an intention to create such difficulties, 
But these comparisons only confirm me in the opinion which I would have held 
without them. 

There being no breach of statutory duty by the appellants, the respondent 
could only succeed by proving common law negligence on the part of the appel- 
lants. But I agree with your Lordships that the evidence falls far short of 
establishing negligence. I, therefore, agree that the appeal should be allowed. 


LORD TUCKER: My Lords, I agree with the trial judge (PEaRson, J.) 
that the evidence in this case was insufficient to warrant a finding of negligence 
against the respondent (the plaintiff in the action). Neither of the courts below 
have held the appellants guilty of common law negligence, there being no finding 
either way on this issue, the trial judge considering it unnecessary in view of his 
decision that the appellants were liable for breach of statutory duty, and the 
Court of Appeal not having heard any argument on the question. In this state 
of affairs it would, in my view, require very cogent evidence from the shorthand 
transcript to justify your Lordships at this stage of the proceedings in finding 
that the appellants were negligent by reason of their failure to take reasonable 
steps to provide a reasonably safe system of work, and I certainly do not consider 
that the evidence in the present case comes up to the required standard. 

Agreeing, as I do, that a study of the Factories Acts from 1878 to 1937 lends no 
support to the appellants’ main contention, viz., that the Act of 1937, on its true 
construction, applies only to power-driven machinery, it remains to consider 
whether the trial judge and the majority of the Court of Appeal were right in 
holding that the appellants were in breach of their statutory obligation under 
s. 13 and s. 16 of the Factories Act, 1937, securely to fence the transmission 
machinery and constantly to maintain and keep in position such fencing while 
the transmission machinery was in motion. 

The machinery in question being clearly “‘ transmission machinery ’’, the only 
question is whether it was ‘‘in motion” when, the power derived from the 
prime mover having been cut off, the respondent was pulling the belt by hand so 
as to get the face plate into position for a necessary repair to be effected. “ Trans- 
mission machinery ”’ is defined by s. 152 (1) as 


“every shaft, wheel, drum, pulley, system of fast and loose pulleys, 
coupling clutch, driving-belt or other device by which the motion of a prime 
mover is transmitted to or received by any machine or appliance.”’ 


“ Prime mover ”’ is defined as 


“every engine, motor or other appliance which provides mechanical 
energy derived from steam, water, wind, electricity, the combustion of fuel 
or other source.” 


What, then, is the meaning of the words ‘‘ in motion ”’ as applied to transmission 
machinery with which alone this case is concerned ? My Lords, on this issue I 
am in complete agreement with the view expressed by Morris, L.J., in his 
dissenting judgment in the Court of Appeal, when, after quoting the definitions 
of “ transmission machinery ”’ and ‘‘ prime mover ”’ he said ([1953] 2 All E.R. 
at p. 51): 


“Tn this case there was no motion of the prime mover, there was no 
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mechanical energy, there was nothing to transmit, and no transmission was 


taking place.” 

Accordingly, he held that the transmission machinery could not be described as 
‘‘in motion ”’. 

My Lords, I would respectfully adopt this language and reasoning which seems 
to me to provide the answer in the present case without requiring any decision 
as to the meaning of the words “in motion’ as applied to other kinds of 
machinery or the parts of other machines. 

On this ground I would allow the appeal and enter judgment for the appellants. 


LORD KEITH OF AVONHOLM : My Lords, I have had the advantage 
of reading the opinion of my noble and learned friend, Lorp Req, in which 
I concur. \ Appeal allowed. 

Solicitors: Kenneth Brown, Baker, Baker, agents for Gee & Edwards, Swansea 
(for the appellants) ; W. H. Thompson (for the respondent). 
[Reported by G. A. Kipner, Esq., Barrister-at-Law. | 


GOVERNMENT OF INDIA, MINISTRY OF FINANCE 
(REVENUE DIVISION) v. TAYLOR AND ANOTHER. 


[Housr or Lorps (Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Keith of Avonholm and Lord Somervell of Harrow), November 23, 
24, 25, 29, 1954, January 20, 1955.] 

Company— W inding-up—Foreign tax—Claim by Indian government—Admissi- 
bility of proof—Companies Act, 1948 (11 & 12 Geo. 6c. 38), s. 302. 

A company incorporated in England carried on business in India under a 
licence granted by the Municipality of Delhi. In 1947 the company’s 
undertaking was purchased by the Indian government under an option 
contained in the licence. In 1947 a large part, and in 1948 the balance, of 
the purchase price was paid and remitted to England. In May, 1949, the 
company went into voluntary liquidation. On Oct. 24, 1951, the Income 
Tax Commissioner at Delhi served a demand notice under the Indian Income 
Tax Act, 1922, in respect of the year 1948-49, calling on the company to pay 
a large sum as capital profits tax in respect of the price paid to it on the sale 
of its undertaking. The Indian government claimed in the voluntary 
liquidation of the company the tax due under this and other similar assess- 
ments. The liquidators rejected the claim. 

Held: the claim was not admissible to proof because (i) it was a well 
recognised rule of English law, applying equally in relation to the revenue 
laws of a member state of the British Commonwealth as to those of a foreign 
country, that the courts of this country did not enforce the revenue laws of 
another country (principle stated by Lorp MANSFIELD in Holman v. Johnson 
(1775) (1 Cowp. at p. 343) considered), and (ii) the “ liabilities ” in satisfaction 
of which, under the Companies Act, 1948, s. 302, the liquidators were bound 
to apply the property of the company, were only those obligations which 
were enforceable in an English court. 

Re Lorillard ({1922] 2 Ch. 638) and Re Art Reproduction Co., Ltd. ({1951] 
2 All E.R. 984) approved. 

Decision of the Court or AppraL, sub nom. Re Delhi Electric Supply & 
Traction Co., Ltd. ([1953] 2 All E.R. 1452) affirmed. 


[ As to Enforcement of Revenue Laws, see 7 HatsBpuRyY’s LAws (3rd Edn.) 
‘0, para. 14; and for cases on the subject, see 11 DiaEst (Repl.) 325, 16-18.] 
Cases referred to: . 

(1) King of the Hellenes v. Brostrom, (1923), 16 Lloyd’s Rep. 167. 


(2) Re Visser, [1928] Ch. 877; 97 L.J.Ch. 488; 139 L.T. 658; 11 Di 
(Repl.) 323, 7. ; igest 
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(3) Sydney Municipal Council v. Bull, [1909] 1 K.B. 7; 78 L.J.K.B. 45: 
99 L.T. 805; 11 Digest (Repl.) 322, 6. | SY; 
Nee ai (1729), Bunb. 280; 145 E.R. 674; 11 Digest (Repl.) 
(5) Boucher v. Lawson, (1736), Lee temp. Hard. 85, 194 (95 E.R. 538, 125); 
Cunn. 144 (94 E.R. 1116); 11 Digest (Repl.) 440, 823. 
(6) Planché v. Fletcher, (1779), 1 Doug. K.B. 251; 99 E.R. 165; 11 Digest 
(Repl.) 325, 17. ; ; 
(7) Holman v. Johnson, (1775), 1 Cowp. 341; 98 E.R. 1120; 11 Digest 
(Repl.) 325, 16. 
(8) Lever v. Fletcher, (1780), 1 Park’s Marine Insurances, 8th Edn., p. 507; 
29 Digest 158, 1135. 
(9) Clugas v. Penaluna, (1791), 4 Term Rep. 466; 100 E.R. 1122; 11 Digest 
(Repl.) 441, 829. 
(10) Bernard v. Reed, (1794), 1 Esp. 91; 170 E.R. 290; 12 Digest (Repl.) 
308, 2367. 
(11) Waymell v. Reed, (1794), 5 Term Rep. 599; 101 E.R. 335; 11 Digest 
(Repl.) 441, 830. i 
(12) James v. Catherwood, (1823), 3 Dow. & Ry. K.B. 190; 11 Digest (Repl.) 
325, 18. 
(13) Huntington v. Attrill, [1893] A.C. 150; 62 L.J.P.C. 44; 68 L.T. 326; 
57 J.P. 404; 11 Digest (Repl.) 515, 1293. 
(14) A.-G. for Canada v. William Schulze & Co., (1901), 9 S.L.T. 4. 
(15) Re Lorillard, [1922] 2 Ch. 638; 92 L.J.Ch. 148; 127 L.T. 613; 24 Digest 
798, 8275. 

(16) Re Art Reproduction Co., Ltd., [1951] 2 All E.R. 984; [1952] Ch. 89; 

3rd Digest Supp. 
(17) Peter Buchanan, Ltd. v. McVey, (1950), 100 L.Jo. 497. 
(18) Moore v. Mitchell, (1929), 30 F. (2d) 600. 
(19) Ex p. James, Re Condon, (1874), 9 Ch. App. 609; 43 L.J.Bey. 107; 30 
L.T. 773; 5 Digest 819, 6961. 

(20) Re River Steamer Co., Mitchell’s Claim, (1871), 6 Ch. App. 822; 25 L.'T. 
319; 22 Digest (Repl.) 369, 3974. 

(21) Ralli Brothers v. Compania Naviera Sota y Aznar, [1920] 2 K.B. 287; 
89 L.J.K.B. 999; 123 L.T. 375; 11 Digest (Repl.) 435, 791. 

Appeal. 

Appeal by the Government of India, Ministry of Finance (Revenue Division), 
from an order of the Court of Appeal dated Nov. 11, 1953, and reported sub nom. 
Re Delhi Electric Supply & Traction Co., Ltd. [1953] 2 All E.R. 1452, dismissing 
an appeal from a decision of Varisry, J., dated July 30, 1953. 

The facts appear in the opinion of Viscount Srmonps. 

Sir Andrew Clark, Q.C., N. E. Mustoe, Q.C., and R. R. D. Phillips for the 


appellant. ; 
Millard Tucker, Q.C., Raymond Jennings, Q.C., and O. R. Smith for the 


respondents. 


The House took time for consideration. 


(4 


~— 


Jan. 20. The following opinions were read. 


VISCOUNT SIMONDS : My Lords, the respondents to this appeal are 
the present liquidators in the voluntary winding-up of an English company, the 
Delhi Electric Supply and Traction Co., Ltd., which was, in 1906, incorporated 
for the purpose of operating an electricity supply undertaking and a tramway 
undertaking under a licence and order granted by the Municipality of Delhi. 
The appellant is the Government of India, a sovereign independent republic 
which acknowledges Her Majesty as head of the British Commonwealth. The 
question for your Lordships’ decision is whether VAIsEy, J., and the Court of 
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Appeal were right in rejecting the appellant’s claim to prove in the liquidation 
of the company in respect of an amount of income tax due from the company 
to the appellant under Indian income tax law. 

The relevant facts can be very shortly stated. The company, having carried 
on its undertakings in India until 1947, in that year sold the whole of them to the 
Government of India as from Mar. 2, 1947, for Rs.82,11,580. The greater part 
of this sum was paid to the company in India on Mar. 1, 1947, and was remitted 
to England a few days later. The balance was paid to the company in India in 
September, 1948, and remitted to England shortly afterwards. On Apr. 18, 
1947, the Indian Income Tax and Excess Profits Tax (Amendment) Act, 1947, 
was passed and, by s. 6 thereof, s. 12B was inserted in the Indian Income Tax 
Act, 1922. The opening words of s. 12B are as follows: 


(1) The tax shall be payable by an assessee under the head ‘ Capital gains’ 
in respect of any profits or gains arising from the sale, exchange or transfer 
of a capital asset effected after Mar. 31, 1946; and such profits shall be 
deemed to be income of the previous year in which the sale, exchange or 
transfer took place...” 


This amendment is deemed, by s. 1 (2) of the Act of 1947, to have come into 
force on Mar. 31, 1947. 

On May 25, 1949, the company went into voluntary liquidation by special 
resolution, and the respondent Taylor and one Lovering were appointed joint 
liquidators. They had previously, as directors of the company, made a statutory 
declaration as to the solvency of the company, and later, in their statement as to 
the position of the liquidation of the company, they referred to the liability for 
special taxation in India. They also, in March, 1951, inserted a notice in the 
sazette of India calling on all creditors to prove their debts or claims, and 
acceded to a request by the Commissioner of Income Tax at Delhi to stay the 
liquidation proceedings to enable his department to prove their claim. On 
Oct. 24, 1951, the Commissioner of Income Tax served a demand notice under 
s. 29 of the Indian Income Tax Act, 1922. for the year 1948-49, calling on the 
company to pay Ks.16,54,945.11.0 of tax, which consisted mainly of a sum of 
Rs.15,62,817.3.0 representing tax on the surplus on the sale of the company’s 
undertakings. I need not pursue the various steps that were taken in India, 
appeals against the assessment, payment of a sum on account out of assets which 


were still in India, re-assessment of the amounts claimed to be due under the 


head “ Capital gains’, and further demands which culminated in a claim on 
the surviving liquidator, Taylor, in February, 1953 (Lovering having in the 
meantime died), for sums of Rs.15,62,817.3.0 and Rs.13,001.10.0. The quantum 
of those assessments is still a matter of appeal in India, but that there is some 
liability in India in respect of tax for capital gains is beyond doubt, and there 
appears to be also an ascertained liability in respect of what I may call ordinary 
income tax which is not under appeal. 

It was in those circumstances that the respondent ‘Taylor, in April and May, 
1953, rejected the appellant’s claims stating that no part of the company’s assets 
(all of which were then in England) could properly be applied in payment of any 
claim for taxes by a foreign government. Thereupon, the appellant applied to 
the High Court in England for an order reversing the rejection of its claim and 
on July 30, 1953 (the respondent Hume having in the meantime been appointed 
joint liquidator with the respondent Taylor), Vaisry, J., made an order refusing 
the appellant’s application. From this order the appellant appealed to the 
Court of Appeal (Str RayMonp EVERSHED, M.R., Jenkins and Morais, L.JJ.) 
and that court unanimously dismissed the appeal, hee 

The questions raised in the appeal to this House are two: (a) whether there is 
a rule of law which precludes a foreign state from suing in England for taxes 
due under the law of that state, and (b) whether (assuming the first question to 
be answered in the affirmative) a claim for Indian taxes is, nevertheless, a 
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“ liability *’ within the meaning of s. 302 of the Companies Act, 1948, which the 
liquidators are bound to discharge. 

The Court of Appeal agreed with VAISEY, J., in answering to the first question 
“ Yes” and to the second question ‘‘ No ’’, and I have no doubt that they were 
right. 

My Lords, I will admit that I was greatly surprised to hear it suggested that 
the courts of this country would, and should, entertain a suit by a foreign state 
to recover a tax. For at any time sinée I have had any acquaintance with the 
law I should have said, as Rowzarv, J., said in King of the Hellenes v. Brostrom 
(1) (16 Lloyd’s Rep. at p. 193): 


“ It is perfectly elementary that a foreign government cannot come here— 
nor will the courts of other countries allow our government to go there— 
and sue a person found in that jurisdiction for taxes levied and which he is 
declared to be liable to by the country to which he belongs.”’ 


That was in 1923. In 1928, Tomuin, J., in Re Visser (2), after referring to 
Sydney Municipal Council v. Bull (3), in which the same proposition had been 
unequivocally stated by GRANTHAM, J., and saying that he was bound to follow 
it, added ([1928] 1 Ch. at p. 884): 


‘My own opinion is that there is a well recognised rule, which has been 
enforced for at least two hundred years or thereabouts, under which these 
courts will not collect the taxes of foreign states for the benefit of the 
sovereigns of those foreign states; and this is one of those actions which 
these courts will not entertain.” 


My Lords, it is not seemly to weigh the pronouncements of living judges, but 
it is, [ think, permissible to say that the opinions of few, if any, judges of the past, 
command greater respect than those of Lorp TomMuin and Sir SypNEY ROWLATT, 
and what appeared to one of them to be a ‘“ well recognised rule ”’ and to the 
other “ elementary ” law cannot easily be displaced. 

My Lords, the history and origin of the rule, if it be a rule, are not easy to 
ascertain, and there is, on the whole, remarkably little authority on the subject. 
I am inclined to agree with the Court of Appeal that the early cases of A.-G. v. 
Lutwydge (4) and Boucher v. Lawson (5), to which some reference was made, do 
not give much help. It is otherwise when we advance a few years to the age of 
Lorp MansFieLtp. That great judge, in a series of cases, repeated the formula 
“ For no country ever takes notice of the revenue laws of another ”’ (see Planché 
v. Fletcher (6), Holman v. Johnson (7), and Lever v. Fletcher (8)). The last-named 
case I find only in a text-book, ParK’s MarinE INSURANCES, which in its day 
ran through many editions. I am myself referring to the 7th Edn. at p. 359. 
The author, JAMES ALLAN Park, himself a distinguished judge of the Common 
Pleas, states the rule as I have cited it from Planché v. Fletcher (6) and then 
proceeds : 


“In another case a short time afterwards at Guildhall Lorp MANSFIELD 
in his charge to the jury advanced the same doctrine which had been 
established by the whole court in the preceding case.” 


He then refers to Lever v. Fletcher (8). It is true that Lornp MANSFIELD was not 
directly concerned with the case of a foreign power suing in an English court to 
recover revenue, but with the validity of a contract made abroad where the 
seller was not implicated in smuggling operations which contravened the revenue 
laws of this country, or with the rights of insurers where a ship which had cleared 
for Ostend went direct to Nantes, thereby affecting the customs dues payable 
abroad. But in each case he could not have reached his conclusion but for the 
fact that he applied the rule that no country ever takes notice of the revenue laws 
of another. Where Lorp MANSFIELD led, Lorp Kenyon followed, though he 
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was not a judge who followed blindly. I agree with the learned Master of the A 


Rolls that it is clear from such cases as Clugas v. Penaluna (9), Bernard v. Reed 
(10) and Waymell v. Reed (11), that Lorp Kenyon accepted without qualification 
the broad rule which Lorp MansFriextp had formulated. I pass over a number 
of cases where the question was as to the admissibility of documents made in a 
foreign country and not stamped according to the law of that country, pausing 
only to remind your Lordships that in James v. Catherwood (12), Str CHARLES 
Assortt, C.J. (later LoRp TENTERDEN), said (3 Dow. & Ry. K.B. at p. 191): 


‘This point is too plain for argument. It has been settled, or at least 
considered as settled, ever since the time of Lorp HARDWICKE, that in a 
- British court we cannot take notice of the revenue laws of a foreign state.” 


The learned chief justice went on to apply the rule in a manner that may not have 
been justified, but that does not detract from the importance of his unqualified 
assertion of it. ‘ 

Here, my Lords, is a formidable array of authority. It is possible that the 
words ‘“‘ take notice of”? might, if applied without discrimination, lead to too 
wide an application of the rule; for, as TomLIn, J., pointed out in Re Visser (2), 
there may be cases in which our courts, although they do not enforce foreign 
revenue law, are bound to recognise some of the consequences of that law, and, 
for this reason, the terms of LORD MANSFIELD’s proposition have been criticised. 
But, in its narrower interpretation, it has not been challenged, except in the three 
cases mentioned earlier in this opinion, and in them it was unequivocally affirmed. 
Nor does the matter rest there. For Sir Andrew Clark, who argued the case for 
the appellant with equal vigour and candour, admitted that he knew of no case 
in which a foreign state had recovered taxes by suit in this country, nor of any 
case in any foreign country in which the government of this country had done so. 
And, in this connection, it is worthy of note that, as my noble and learned friend, 
Lorp SOMERVELL OF Harrow, has by his independent researches discovered and 
will presently tell your Lordships, this same rule is stated in at least one French 
text-book of high authority. The matter is carried one step further by the fact 
that the rule appears to have been recognised by Parliament. For I see no other 
reason for the exclusion from the advantages of the Foreign Judgments (Recipro- 
cal Enforcement) Act, 1933, of a judgment for 


“a sum payable in respect of taxes or other charges of a like nature or in 
respect of a fine or other penalty ”’, 


except that it was regarded as axiomatic that the courts of one country do not 
have regard to the revenue laws of another and, therefore, will not allow 
judgments for foreign taxes to be enforced. 

It may well be asked, then, on what grounds this appeal is founded. I think 
that learned counsel relied on two main grounds, first, that Lorp MANSFIELD’s 
proposition, which I have more than once quoted, extended to revenue law a 
doctrine properly applicable only to penal law, and (I think it must be faced) 
that Lorp MANSFIELD was wrong in so extending it, and everyone who has since 
followed him was wrong: and, secondly, that, whatever may have been the rule 
in the past, there ought to be, and is a trend towards, a mitigation of the rule, 
particularly as between states which are united by the bonds of federal union 
or by such looser ties as bind the British Commonwealth of nations. 

My Lords, these seem to me frail weapons with which to attack a strong 
fortress. The suggestion that Lorp MANSFIELD’s proposition was too wide was 
supported partly by the fact that, in Huntington v. Attrill (13), the proposition was 
somewhat more narrowly stated, as it was also in the case of A.-G. for Canada v. 
William Schulze & Co. (14). In those cases, the question was of enforcement of a 
penalty imposed by a foreign state, and the observati ons of the court were directed 
to that question. This seems to me an inadequate reason for challenging a wider 
statement in regard to a different subject-matter. Further, on the assumption 
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which must be made that the decision in Huntington v. Attrill (13) was correct, 
it was conceded that it must cover, not only a penalty strictly so-called, but also 
any tax which could be regarded as penal or confiscatory. This seems to me to 
create a difficult task of discrimination, which is not made easier by the test 
suggested by learned counsel: “If a tax ”, he said, “is the sort of tax which is 
recognised in this country, it is not penal”’. I am little disposed to introduce so 
nice a refinement into a rule which has hitherto been stated in terms that are 
easy to understand and to apply. 

Then some reliance was placed on the fact that, in earlier editions of Dicry’s 
CONFLICT oF Laws, the relevant rule was thus stated: 


“ The court has no jurisdiction to entertain an action for the enforcement, 
either directly or indirectly, of a penal law of a foreign country ”’, 


and that it was only after the decision of Sydney Municipal Council v. Bull (3), 
that in later editions the words “or revenue” were added after ‘‘penal”’. [Later 
the words ‘or political’? were also added]. This seems to me a worthless 
argument, for already in the earlier editions it was said that the 


“ essential characteristic, in short, of a penal action is that it should be 
an action on behalf of the government or the community and not an action 
for remedying a wrong done to an individual ” 


(see, e.g., 2nd Edn., at p. 208), an apt description as it seems to me of a suit to 
recover taxes. 

The second branch of the argument for the appellant was directed to showing 
that, in the United States of America, there had been, in certain states, a dis- 
position to relax the rigidity of the rule, and he was able to point to certain cases 
not cited to the Court of Appeal where the courts of one state had admitted and 
enforced claims for revenue by another state, notably in the States of Missouri 
and Kentucky. And reference was made also to the fact that, in the 1948 supple- 
ment to the well known ‘‘ ResTaTEMENT ”, some doubt was cast on the rule 
But it was conceded that this was not the trend in all states, the States of New 
York and of Delaware continuing to apply the old rule. My Lords, I do not 
think it necessary to occupy your time by an examination of the American cases. 
I am ever willing to get help from seeing how the law, which is our common 
heritage, has developed on the other side of the Atlantic, but a development which 
is not universal and is in any case confined to relations between state and state 
within the Union, can have no weight in determining what the law is in this 
country. Finally, it was urged that, whatever might be the position as between 
this country and a foreign country, it was not the same as between different 
members of the British Commonwealth, including those members which, though 
within the Commonwealth, do not acknowledge the sovereignty of the Queen. 
For such a distinction there is no authority, and I can see no reason. If such 
a change is to be made, it is not for the courts to make it. It will be the task 
of governments and perhaps of parliaments. I do not think that it will be an 
easy task. 

I must add that, since writing this part of my opinion, I have learned from 
my noble and learned friend, Lorp Kerra or Avonnoim, that he has discovered 
a case in the courts of Eire which confirms the view I have expressed. I come 
then, my Lords, to the second question and will not detain you long, for, with all 
deference to those who have thought otherwise, I find it an easy one to answer. 
We proceed on the assumption that there is a rule of the common law that our 
courts will not regard the revenue laws of other countries. It is sometimes, 
not happily perhaps, called a rule of private international law; it is at least a 
rule which is enforced with the knowledge that, in foreign countries, the same 
rule is observed. And, since it is a rule which operates equally in regard to 
natural and artificial persons, the company, with which we are here concerned, 
could not, on the day before its resolution to wind-up became effective, have been 
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sued by the Indian government for the recovery of tax in the courts of this A 


country. But it is said that, from the moment that the company went into 
liquidation, the situation changed, the old rule of law was abrogated, and our 
courts became the means of collecting the taxes of a foreign power. This may 
seem the more surprising when it is remembered that the winding-up of a com- 
pany, whether voluntarily or by the court, is only the machinery by which an 
entity, which can no longer, or at least no longer usefully, carry on its business, 
is brought to its statutory end: It is difficult to see why such a process should 
create new rights in foreign powers hitherto unknown in this or any other country. 
But it is said that, under the Companies Act, 1948, s. 302, the “ liabilities ” 
which the liquidator in a voluntary winding-up is bound to discharge include an 
obligation to pay tax due to a foreign state. All turns on the meaning of the 


word “ liabilities ” in this section. On the one hand, it is said by the respondents. © 


that it means only those obligations which are enforceable in an English court, 
and, on the other hand, that its meaning is extended—I do not know how far— 
but at least so far as to cover liabilities for foreign tax in respect of which the 
company might have been sued in the courts of the country imposing it. 

My Lords, I have no hesitation in adopting the former of these meanings. 
1 conceive that it is the duty of the liquidator to discharge out of the assets in 
his hands those claims which are legally enforceable, and to hand over any surplus 
to the contributories. I find no words which vest in him a discretion to meet 
claims which are not legally enforceable. It will be remembered that, so far as 
is relevant for this purpose, the law is the same whether the winding-up is 
voluntary or by the court, whether the company is solvent or insolvent, and that 
an additional purpose of a winding-up is to secure that creditors who have 
enforceable claims shall be treated equally, subject only to the priorities for 
which the statute provides. It would be a strange result if it were found that 
the statute introduced a new category of creditors to compete with those who 
alone, apart from it, could enforce their claims. It was urged on your Lordships 
«that in certain other sections of the Act, notably s. 278 and s. 283, “ liabilities ” 
must include obligations not enforceable in this country. That may well be, but, 
though I accept the proposition that a word should be used in the same sense 
throughout a statute, it is by no means a universal rule, and I am not pressed 
by it in construing a section of an Act so long and complex as the Companies 
Act, 1948, where a word may be and, in the cage of “ liabilities ” in fact is, used 
in many different contexts. I am, on the other hand, satisfied that the case of a 
statute-barred debt presents a very close analogy and that, in concluding that 
the present claim cannot be admitted, your Lordships are assisted by such cases 
as fe Lorillard (15) and Re Art Reproduction Co., Ltd. (16), which were, in my 
opinion, rightly decided. 

I would dismiss this appeal with costs. 


LORD MORTON OF HENRYTON : My Lords, I had prepared some . 


observations on the important questions which arise on this appeal, but I have H 


formed the view that these observations add nothing of value to the speech which 
has just been delivered by my noble and learned friend on the Woolsack. I 
shall, therefore, say only that I agree with his reasoning and with his conclusion. 


LORD REID: My Lords, I concur. 


. LORD KEITH OF AVONHOLM : My Lords, on the first issue raised in 
this appeal, I am in full concurrence with the opinion of my noble and learned 
friend, Viscount Stmonps. Such additional observations as I make under this 
head are due to the fact that I have had access to a judgment delivered b 
Kiyesmitt Moors, J., in the High Court of Ireland on July 21, 1950, in pe 
Buchanan, Ltd. v. McVey (17). This admirable judgment, which somehow has 
escaped the notice of the reporters, covers all the points raised under this head 
of the appeal and was affirmed by the Irish Court of Appeal on Dee. 19, 1951 
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It illustrates two propositions: (i) that there are circumstances in which the 
courts will have regard to the revenue laws of another country; and (ii) that in 
no circumstances will the courts, directly or indirectly, enforce the revenue laws 
of another country. We are not concerned to consider in this case the validity 
ad a ee, Siac We on it. But it is interesting to notice 

4 5 ca ; ne plaintiff company was a company 
registered in Scotland which had been put into liquidation by the revenue 
authorities in Scotland under a compulsory winding-up order in respect of a very 
large claim for excess profits tax and income tax. The liquidator was really a 
nominee of the revenue. The defendant held ninety-nine £1 shares of the capital 
of the company, and the remaining share was held by a confidential cashier and 
book-keeper as trustee for him. These two sole shareholders were also sole 
directors. The defendant, having realised the whole assets of the company in 
his capacity as a director and having satisfied substantially the whole of the 
company’s indebtedness, other than that due to the revenue, by a variety of 
devices had the balance transferred to himself to his credit with an Irish bank and 
decamped to Ireland. The action was in form an action to recover this balance 
from the defendant at the instance of the company directed by the liquidator. 
The first answer of the defendant was that, as he had received the money from 
the company in his capacity as a shareholder in pursuance of an agreement 
between all the corporators, the company could not now ask to have it back. 
The learned judge held that the transaction was a dishonest transaction designed 
to defeat the claim of the revenue in Scotland as a creditor and was ultra vires 
the company and, accordingly, rejected the defendant’s submission. On the 
other hand, he held that, although the action was in form an action by the 
company to recover these assets, it was in substance an attempt to enforce in- 
directly a claim to tax by the revenue authorities of another state. He, accord- 
ingly, dismissed the action. The judgment contains an able and exhaustive 
examination of the authorities. 

One explanation of the rule thus illustrated may be thought to be that enforce- 
ment of a claim for taxes is but an extension of the sovereign power which imposed 
the taxes, and that an assertion of sovereign authority by one state within the 
territory of another, as distinct from a patrimonial claim by a foreign sovereign, 
is (treaty or convention apart) contrary to all concepts of independent sovereign - 
ties. Another explanation has been given by an eminent American judge, 
JupeGe LEARNED Hanp in Moore v. Mitchell (18), in a passage, quoted also by 
KinGsMILL Moors, J., in the case of Peter Buchanan, Ltd. (17), as follows (30 F. 
(2d) at p. 604): 


“ While the origin of the exception in the case of penal liabilities does not 
appear in the books, a sound basis for it exists, in my judgment, which 
includes liabilities for taxes as well. Even in the case of ordinary municipal 
liabilities, a court will not recognise those arising in a foreign state, if they 
run counter to the ‘settled public policy’ of its own. Thus a scrutiny of | 
the liability is necessarily always in reserve, and the possibility that it will 
be found not to accord with the policy of the domestic state. This is not a 
troublesome or delicate inquiry when the question arises between private 
persons, but it takes on quite another face when it concerns the relations 
between the foreign state and its own citizens or even those who may be 
temporarily within its borders. To pass upon the provisions for the public 
order of another state is, or at any rate should be, beyond the powers of a 
court; it involves the relations between the states themselves, with which 
courts are incompetent to deal, and which are intrusted to other 
authorities. It may commit the domestic state to a position which would 
seriously embarrass its neighbour. Revenue laws fall within the same 
reasoning; they affect a state in matters as vital to its existence as its 
criminal laws. No court ought to undertake an inquiry which it cannot 
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prosecute without determining whether those laws are consonant with its 
: ; 
own notions of what is proper.’ 


On either of the explanations which I have just stated I find a solid ve 
of principle for a rule which has long been recognised and which has been eis ie 
by a consistent train of decision. It may be possible to find reasons for mo i ying 
the rule as between states of a federal union. But that consideration, in my 
opinion, has no relevance to this case. 

On the second question in this appeal, I have come with reluctance to the 
view that the distribution sections of the winding-up provisions of the Companies 
Act, 1948, are controlled by the same considerations. I do not find it necessary 
to give the word “liabilities ” different meanings in the various sections. In 
particular, in s. 278 (1) (c), s. 283 and s. 302, it can, in my opinion, bear the same 
meaning. I find it impossible to hold that assessment to Indian income tax 
does not impose a liability on the company. From the point of view of the 
Indian government it obviously is a liability. Ifthere were assets of the company 
in India attached or attachable for the tax no one could doubt that it was a 
liability. It cannot cease to be a liability because the Indian assets have all 
been brought to this country. It is, in my opinion, a liability within the meaning 
of s. 302. But the section is speaking in general terms. When the liquidators 
come to distribute the assets in satisfaction of the liabilities they find that this 
particular liability is unenforceable. It is as if it were written down to zero. 
Let me take the position before the date of the resolution for winding-up. The 
company could have paid the tax if so minded. Equally, it could have refused 
to pay the tax. If it had been sued, the action would have been dismissed. 
That would not have extinguished the liability. The liability would have 
remained exactly as before. But if, after the dismissal of the action, the company 
went into liquidation, can it be that a duty then emerges on the liquidators under 
s. 302 of the Act to pay the tax which has been successfully resisted by the 
company before the winding-up started ? I can see no ground for so holding. 

I was impressed for a time by the reference made by counsel for the appellants 
to the rule in Ex p. James, Re Condon (19). Counsel stressed that he could not 
appeal to the rule as directly applicable, for it applied only to an officer of the 
court which the liquidator in a voluntary winding-up was not. But, as I under- 
stood him, the suggestion was that the court, in a compulsory winding-up, 
would direct a liquidator to pay the tax on the ground of honesty and fair dealing, 
and it would be impossible to follow one line in a winding-up by the court and 
another in a voluntary winding-up, a view, I may observe, taken in another 
connection by Wynn-Parry, J., in Re Art Reproduction Co., Ltd. (16)). The 
rule, however, which is at best exercised as a discretionary power by the court, 
appears to have been exercised only in cases where there has been some form of 
enrichment of the assets of a bankrupt or insolvent company at the expense of 
the person seeking recoupment. No case has been brought to our notice of the 
application of the rule where there has been no enrichment of one party with 
corresponding loss to the other. 

While, then, this is a liability in the sense of s. 302 of the Act, it is nota lability 
which the liquidators were bound to pay. This, in my opinion, is not to contra- 
dict the section. The same situation could arise where there was a debt statute- 
barred in this country, but not statute-barred in another country. If there 
were assets in that other country sufficient to meet the debt, a liquidator might be 
compelled to recognise the debt as a liability that had to be discharged. If 
there were no assets in that country and recovery had to be sought in this 
count ry, the liquidator could not be compelled to pay it out of assets in his hands 
(Re River Steamer Co., Mitchell's Claim (20); Re Art Reproduction Co., Ltd. (16)). 
The reasons given in the passage already cited from JupGE LEARNED Hanp’s 
judgment in Moore v. Mitchell (18), are as cogent, in my opinion, against a liquida- 


A 


tor in this country recognising a claim for taxes demanded by a foreign country | 
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as they are against the enforceability of such a claim in a court of law. It is not 
for a liquidator to discriminate between the merits or demerits of the claim. He 
must allow all such claims, or none. The liquidators here could pay the Indian tax 
with the consent of the contributories, as there are no other creditors who could 
be prejudiced. But they cannot be compelled to pay it if the contributories 
withhold their consent. 

For these reasons, I agree the appeal should be dismissed. 


LORD SOMERVELL OF HARROW : My Lords, the facts and the 
circumstances in which the present issue came before our courts have already 
been stated. The first issue in the present appeal is whether a foreign state can 
use the courts of this country for the collection of its taxes. The statement by 
Lorp MANSFIELD in Holman v. Johnson (7) (1 Cowp. at p. 343) “ For no country 
ever takes notice of the revenue laws of another ”’, may include the present issue 
but goes beyond it, and is, I think, directed to a different problem. The plaintiff 
claimed the price of tea delivered in Dunkirk. The defendant intended as the 
plaintiff knew to smuggle the tea into England. Lorp MansrrExp uses the words 
cited in considering the lex loci contractus. He is stating that the courts there 
would, in no circumstances, have regard to any illegality arising under the 
revenue laws of this or any other country. He then proceeds to consider the 
alleged illegality under our law. The question whether today our courts would, 
as between parties, enforce a contract to break the revenue laws of another 
country has little, if any, relevance to the issue which we have to decide. In 
Ralli Brothers v. Compania Naviera Sota y Aznar (21) ([1920] 2 K.B. at p. 300), 
Scrutton, L.J., in a passage cited by the Master of the Rolls, reserved that 
issue for consideration should it arise. I desire to make clear that Iam not dealing 
with that issue. : 

There is no decision binding on your Lordships’ House and the matter, there- 
fore, falls to be considered in principle. If one state could collect its taxes 
through the courts of another, it would have arisen through what is described, 
vaguely perhaps, as comity or the general practice of nations inter se. The 
appellant was, therefore, in a difficulty from the outset in that, after considerable 
research, no case of any country could be found in which taxes due to state A 
had been enforced in the courts of state B. Apart from the comparatively 
recently English, Scottish and Irish cases, there is no authority. There are, 
however, many propositions for which no express authority can be found because 
they have been regarded as self-evident to all concerned. There must have been 
many potential defendants. Tax gathering is an administrative act, though, in 
settling the quantum, as well as in the final act of collection, judicial process may 
be involved. Our courts will apply foreign law if it is the proper law of a contract, 
the subject of a suit. Tax gathering is not a matter of contract, but of authority 
and administration as between the state and those within its jurisdiction. If one 
considers the initial stages of the process, which may, as the records of your 
Lordships’ House show, be intricate and prolonged, it would be remarkable 
comity if state B allowed the time of its courts to be expended in assisting in 
this regard the tax gatherers of state A. Once a judgment has been obtained 
and it is a question only of its enforcement, the factor of time and expense will 
normally have disappeared. The principle remains. The claim is one for a tax. 
That fact, I think, itself justifies what has been clearly the practice of states. 
They have not in the past thought it appropriate to seek to use legal process 
abroad against debtor taxpayers. They assumed, rightly, that the courts would 
object to being so used. The position in the United States of America has been 
referred to, and I agree that the position as between member states of a federation 
wherever the reserve of sovereignty may be, does not help. 

The following passage from PILLET’s TRAITEH DE DROIT INTERNATIONAL PRIVH, 
1924, para. 674, confirms the negative result of counsel’s researches in respect of 
French law. 
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“Les jugements rendus en matiére criminelle ne sont. pas les seuls qui 
soient soumis & la loi de la territorialité absolue. Les jugements rendus 
en matiére fiscale ne sont eux non plus susceptibles d’aucune exécution & 
l’étranger, et l’on n’a méme jamais songé 4 la possibilité de faire exécuter sur le 
territoire de un d’eux une sentence relative aux droits fiseaux de état qui 
aurait é6té rendue sur le territoire d’un autre.” 


The appellant is asking the English courts to do what the courts of no other 
country have done. In some fields this might commend the argument, but here, 
for the reason which I stated at the outset, it is fatal. Some tentative suggestion 
was made that some different principle should apply as between members of the 
Commonwealth. No ground which I could follow was put forward in support. 

On the question of the construction and application of the Companies Act, C 
1948, s. 302, I think the appeal also fails. For myself, assuming that the word 
‘liabilities ’ should have regard to the law of the country in which the company 
had been doing business, I would not have regarded this as sufficient to overrule 
the special principle that foreign states cannot directly or indirectly enforce 
their tax claims here. 


Appeal dismissed. D 


Solicitors: Stanley Johnson d& Allen (for the appellants); Sanderson, Lee, 
Morgan, Price & Co. (for the respondents). 


[Reported by G. A. Krpner, Esq., Barrister-at-Law. | 


F 
CORPORATION OF LONDON v. CUSACK-SMITH AND OTHERS. 


[House or Lorps (Lord Oaksey, Lord Porter, Lord Reid, Lord Tucker and Lord 
Keith of Avonholm), November 16, 17, 18, 22, 1954, January 20, 1955.] 


Town and Country Planning—Purchase notice— Owner ” of land—Person 
entitled to receive rackrent—Grant by freeholders of long lease—Confirmation @ 
of purchase notice—Town and Country Planning Act, 1947 (10 & 11 Geo 
6 c. 51), s. 19 (1), s. 119 (1). 

In 1873 freehold premises were leased for eighty years at a rent of £350 
per annum. In 1922 a sub-lease of the premises was granted at £1,136 
per annum. In 1925 the freeholders leased the premises to the sub-leamoes 
for seventy-five years at a rent of £750 per annum, subject to, but with is 
the benefit of, the lease of 1873. In 1940 the sub-lease of 1922 aia the lease 
of 1925 were transferred to H. & Sons, Ltd. In 1942 H. & Sons, Ltd 
acquired the residue of the lease of 1873. During the war of 1939-45 the 
premises were totally destroyed by enemy action. In 1950 H. & Sons Ltd 
applied to the Corporation of London, as the planning authorit fos 
permission to develop the site by re-building the premises, and, on pa J 
being refused, they served a purchase notice on the corporation under the 
Lown and Country Planning Act, 1947, s. 19 (1), requiring the corporati ‘és 
purchase their leasehold interest in the site. The Minister ie te athe 
notice and the leasehold interest of H. & Sons, Ltd. was assi ait) nae 
corporation. In 1952 the freeholders applied to the cor he : : 
permission to develop the site, and, on permission being Si “they 
appealed to the Minister under s. 16 (1) of the Act. The Minister eauiiee 
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A the appeal, and the freeholders then served a purchase notice on the corpora- 
tion under s. 19 (1) of the Act, requiring the corporation to purchase the fee 
simple. 

Held (Lorp Oaxsry and Lorp PorTeEr dissenting): the freeholders were 
not entitled to serve a purchase notice as an owner of land under s. 19 (1) 
because they were not an “ owner” within s. 119 (1) of that Act since, the 

B land not having been let at a rackrent by the lease of June, 1925, the 
Corporation of London as assignees of that lease were, and the freeholders 
were not, the persons who would be entitled to receive the rackrent if it 
were so let, and the definition of owner contained in s. 119 (1) was not 
excluded by the context of s. 19 (1). 

Decision of the Court or APPEAL, sub nom. R. v. Minister of Housing 

} and Local Government, Ex p. Corporation of London ([1954] 1 All E.R. 88) 
reversed, 

Per CurraM: whether a rent at which land is leased is a rackrent is to be 
determined, for the purposes of the definition of “ owner ”’ ins. 119 (1) of the 
Act of 1947, according to the circumstances at the date of the lease. 


[ For the Town and Country Planning Act, 1947, s. 19 and s. 119, see 25 
D Harszury’s SraTuTes (2nd Edn.) 517, 635.] 


Cases referred to: 

(1) Borthwick-Norton v. Collier, [1950] 2 All E.R. 204; [1950] 2 K.B. 594; 
114 J.P. 375; 2nd Digest Supp. 

(2) Truman, Hanbury, Buxton & Co. v. Kerslake, [1894] 2 Q.B. 774; 63 

E L.J.M.C. 222; 58 J.P. 766; 30 Digest (Repl.) 507, 1473. 

(3) Rawlence v. Croydon Corpn., [1952] 2 All E.R. 535; [1952] 2 Q.B. 803; 
116 J.P. 515; 3rd Digest Supp. 

(4) Bowditch v. Wakefield Local Board, (Isilb.r. 6 Ob. 567-40 Lad sce 
214; 25 L.T. 88; 36 J.P. 197; 19 Digest 597, 261. 


Appeal. 

Fs Appeal by the Corporation of London from an order of the Court of Appeal 
dated Dee. 15, 1953, and reported sub nom. R. v. Minister of Housing and Local 
Government, Ex p. Corporation of London [1954] 1 All E.R. 88, allowing an 
appeal from an order made by the Divisional Court on Apr. 29, 1953, on the 
application of the corporation, and reported [1953] 2 All E.R. 80, quashing an 
order of the Minister of Housing and Local Government confirming a purchase 
notice served by the freeholders of premises in the City of London on the corpora- 
tion under the Town and Country Planning Act, 1947, s. 19 (1). 

The facts appear in the opinion of Lorp Oaxsry. 

Harold Williams, Q.C., and D. OC. Walker-Smith for the appellants, the 
Corporation of London. 

Harold Heathcote-Williams, Q.C., J. R. Willis and O. R. W. W. Lodge for the 
respondents, the Jones trustees. 

Rodger Winn and R. J. Parker for the respondent, the Minister of Housing and 
Local Government. 


The House took time for consideration. 


Jan. 20. The following opinions were read. 


LORD OAKSEY: My Lords, in this case, the appellants are appealing 
from a judgment of the Court of Appeal in England, dated Dec. 15, 1953, whereby 
the court allowed an appeal by the first-named respondents (hereinafter called 
“the Jones trustees’) from a judgment of.a Divisional Court of the Queen’s 
Bench Division dated Apr. 29, 1953, for an order of certiorari quashing a decision 
by the second-named respondent (hereinafter called ‘the Minister ’’) dated 
Dec. 31, 1952, and made pursuant to the Town and Country Planning Act, 1947 


(hereinafter called ‘‘ the Act ’’). 
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The issue in this appeal is whether the Jones trustees, who are the freeholders A 


of certain premises known as No. 69, Ludgate Hill, in the City of London (herein- 
after called ‘‘ the said premises ”’) are ‘‘ owners ”’ within the meaning of s. 19 (1) 
of the Act. The immediately relevant provisions of the Act are as follows: 


“19. (1) Where permission to develop any land is refused, whether by 
the local planning authority or by the Minister, on an application in that 
behalf made under this Part of this Act, or is granted by that authority 
or by the Minister subject to conditions, then if any owner of the land 
claims—(a) that the land has become incapable of reasonably beneficial use 
in its existing state; and (b) in a case where permission to develop the land 
was granted as aforesaid subject to conditions, that the land cannot be 
rendered capable of reasonably beneficial use by the carrying out of the 
permitted development in accordance with those conditions; (c) in any 
case, that the land cannot be rendered capable of reasonably beneficial 
use by the carrying out of any other development for which permission 
has been or is deemed to be granted under this Part of this Act, or for which 
the local planning authority or the Minister have undertaken to grant such 
permission, he may, within the time and in the manner prescribed by regula- 
tions made under this Act, serve on the council of the county borough or 
county district in-which the land is situated a notice (hereinafter referred to 
as a ‘purchase notice’) requiring that council to purchase his interest in 
the land in accordance with the provisions of this section . . . 

“119. (1) In this Act, except so far as the contrary is provided or the 
context otherwise requires, the following expressions have the meanings 
hereby respectively assigned to them, that is to say: ... ‘land’ means any 
corporeal hereditament, including a building as defined by this section, 
and in relation to the acquisition of land under Part IV of this Act includes 
any interest or right in or over land; .. . ‘ owner ’, in relation to any land, 
means, except in Part VI of this Act, a person other than a mortgagee not in 
possession, who, whether in his own right or as trustee or agent for any other 
person, is entitled to receive the rackrent of the land or, where the land is 
not let at a rackrent, would be so entitled if it were so let, and, in Part VI 
of this Act, has the meaning assigned to it by s. 64 of this Act;...” 


The only question in the case is whether the definition of “ owner ” ins. 119 (1) 


is such as to prevent a freeholder who has let the premises at less than a rackrent — 


from serving a purchase notice in respect of his interest in the land under s. 19 (1). 

It is, however, I think desirable to state in detail the devolution of the said 
premises. The Jones trustees are trustees of the real estate of Alexander Jones 
deceased, and they are, and they or their predecessors in office as trustees of 
the said real estate at all material times have been, entitled in fee simple to the 
said premises as trustees as aforesaid. By a lease (hereinafter called ‘“ the lease a) 
dated Sept. 29, 1873, the Commissioners of Sewers of the City of London, who 
were then freeholders of the said premises, demised them to Thomas Treloar 
for a term of eighty years from the said Sept. 29 at a yearly rent of £350. By 
a conveyance dated May 26, 1874, the said Commissioners of Sewers conveyed 
the freehold reversion in the said premises immediately expectant on the lease to 
the said Alexander Jones. On Feb. 13, 1881, the said Alexander Jones died, 
and on Mar. 5, 1881, probate of his will was granted out of the Principal Probate 
Registry to predecessors in office of the Jones trustees. By an underlease (herein- 
after called ‘‘ the underlease ”) dated May 23, 1922, the trustees of the said 
Thomas Treloar deceased sub-demised the said premises to Samuel Taylor William- 


1924, the said Samuel Taylor Williamson and Eric Bryan Williamson assigned 
the underlease to Eric Bryan Williamson and Cameron Matthew Walker. By 
a lease dated June 23, 1925 (hereinafter called ‘the lease of the reversion ’’), 


C 


F 
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the predecessors in office of the Jones trustees demised the freehold reversion 
in the said premises vested in them (but subject to and with the benefit of the 
lease) to Eric Bryan Williamson and Cameron Matthew Walker for a term of 
seventy-five years from Sept. 29, 1924, at an annual rent of £750. By an 
assignment dated Feb. 19, 1940, the said Eric Bryan Williamson and Cameron 
Matthew Walker in consideration of the payment to them of £4,000 assigned 
the underlease to Hampton & Sons, Ltd. (hereinafter called “ Hamptons ’’). 

On May 10, 1941, the buildings comprised in the said premises were completely 
destroyed by enemy action. The annual rent of £750 due under the lease of the 
reversion was, nevertheless, duly paid until Nov. 29, 1951. By an assignment 
dated Apr. 8, 1942, the personal representatives of the last surviving trustee 
of the said Thomas Treloar deceased, in consideration of the payment to them of 
£4,000, assigned the lease to Hamptons. On and after Apr. 8, 1942, the position 
was that the lease, underlease and lease of the reversion had all become vested 
in Hamptons, while the freehold was vested in the predecessors in office of the 
Jones trustees. 

By a letter dated Feb. 9, 1950, and addressed to the appellants, Messrs. 
Gerald Eve & Co. submitted an application on behalf of Hamptons as lessees 
for planning permission to re-build the said premises. By a letter dated May 2, 
1950, addressed to Hamptons and a refusal of permission to develop enclosed 
therewith, the appellants refused planning permission for the said development. 
The reason stated for refusal was that the proposed development would prejudice 
the new lay-out of the area of extensive war damage in which the said premises 
were situated, including the provision of a roundabout at the junction of Ludgate 
Hill, New Bridge Street, Fleet Street and Farringdon Street. 

On Aug. 17, 1950, Hamptons served notice on the appellants under s. 19 (1) 
of the Act requiring the appellants to purchase the lease of the reversion, the 
appellants being, by virtue of s. 114 (2) of the Act, the proper recipients of such 
a notice. By a letter dated Nov. 9, 1950, the Minister of Town and Country 
Planning confirmed the said purchase notice. On Nov. 27, 1951, Hamptons, 
at the instance of the appellants, served on the Jones trustees a notice of retention 
under the Landlord and Tenant (War Damage) Acts, 1939 and 1941, in respect 
of the lease of the reversion. By virtue of s. 10 (1) (a), (b), of the said Act of 
1939, the effect of the said notice of retention was (inter alia) that rent was no 
longer payable under the lease of the reversion until the said premises were 
rendered fit, and that there was implied in the lease of the reversion a covenant 
by the tenant with the landlord that the said premises should be rendered fit 
as soon as was reasonably practicable. By a transfer dated Dec. 19, 1951, 
Hamptons, in consideration of the payment to them of £71,250, transferred 
the lease of the reversion to the appellants. The appellants, by the transfer 
dated Dec. 19, 1951, became bound in their capacity as leaseholders to reinstate 
the premises although, by reason of their refusal of planning permission, the 
appellants well knew that there were no prospects of it becoming practicable 
for them as leaseholders to comply with their covenant by rendering the said 
premises fit. ; 

By letter dated Mar. 24, 1952, addressed to the appellants, Messrs. Craig Hall 
& Co., chartered surveyors, submitted on behalf of the Jones trustees, an 
application for planning permission to re-build the said premises. By letter 
dated Apr. 4, 1952, addressed to Messrs. Craig Hall & Co. and enclosing a 
statutory acknowledgment dated Mar. 27, 1952, by the appellants, the appellants 
stated that planning permission had already been refused and a purchase notice 
confirmed, and that it was not proposed to take any action on the said applica- 
tion. 

By a form of appeal dated June 3, 1952, the Jones trustees appealed to the 
Minister under s. 16 (1) and (3) of the Act and art. 11 (1) (c) of the Town and 
Country Planning General Development Order, 1950 (8.1. 1950 No. 728), against 
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the failure of the appellants to give notice of their decision within the period A 
of two months after receipt of the said application as provided by art. 5 (8) (ec) 
of the said order. The appellants agreed that the said premises had become 
incapable of reasonably beneficial use in their existing state. By a letter dated 
Aug. 22, 1952, addressed to the solicitors to the Jones trustees, the Minister 
dismissed the appeal on the grounds that the proposed development would 
prejudice the provision of the proposed roundabout at Ludgate Circus. B 

By a notice dated Sept. 1, 1952, the Jones trustees required the appellants 
under s. 19 (1) of the Act to purchase their interest in the said premises, viz., 
the fee simple therein. By a letter dated Oct. 2, 1952, addressed to the solicitors 
to the Jones trustees, the Minister stated his intention of confirming the said 
purchase notice without modification unless the interested parties desired an 
opportunity of being heard. By letter dated Oct. 22, 1952, addressed to the C 
Minister, the appellants expressed a desire to be given an opportunity of being 
heard by a person appointed by the Minister for that purpose, on the ground 
that the Jones trustees were not persons who could serve a purchase notice 
within s. 19 of the Act. On Dee. 1, 1952, one H. F. Summers, appointed by the 
Minister, heard representations by counsel on behalf of the appellants and by 
counsel on behalf of the Jones trustees. By a letter dated Dec. 31, 1952, the JD 
Minister confirmed the said purchase notice and, in pursuance of s. 19 (2) of the 
Act, directed that the appellants should be deemed to have served a notice to 
treat on Dec. 31, 1952, in respect of the interest of the Jones trustees in the said 
premises. 

Under a notice of motion dated Mar. 16, 1953, the appellants applied to a 
Divisional Court of the Queen’s Bench Division for orders of certiorari and E 
mandamus to remove into the High Court and quash the said decision of the 
Minister. The applications were heard on Apr. 28 and 29, 1953, by Lorp Gopparp, 
C.J., Lynskry and Parker, JJ. On Apr. 29, 1953, the judgment out of which 
the present appeal arises was given that an order of certiorari should go and that 
the said decision of the Minister should be brought up and quashed with costs 
against the Jones trustees. By a notice of appeal dated May 13, 1953, the Jones F 
trustees appealed to the Court of Appeal, and on Nov. 25 and 26, 1953, the appeal 
was heard by SoMERVELL, DENNING and Romer, L.JJ., who reserved judgment. 

On Dee. 15, 1953, judgment was given allowing the appeal. 

It was suggested in argument in your Lordships’ House that a rent might 
become a rackrent, though not a rackrent when agreed on, by a change of cireum- 
stances in the premises, and that, the said premises having been destroyed in G 
1941, the rent of £750 per annum agreed in 1925, which was admittedly not a 
rackrent in 1925, became a rackrent in 1941. I cannot agree with this argument. 

On the main question, however, I am of opinion that the judgment of the 
Court of Appeal was right. It is, I think, clear that the definition of ‘‘ owner ” 
in 8. 119 (1) contemplates only one owner at one time, and that it contemplates H 
that a person either holding a freehold or leasehold interest may be an owner, 
since a freeholder may have let at a rackrent or be entitled to do so, and so may 
a leaseholder, but that they cannot both have let at a rackrent at the same time. 

If the freeholder either lets at a rackrent or does not let at all, he must, in my 
opinion, be the owner within the meaning of the definition. If, on the other 
hand, he lets at a rent less than a rackrent, then his lessee must, in my opinion, I 
be the owner within the meaning of the definition since, being entitled to the 
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any owner ...may...serve...anotice... requiring that council to 
purchase his interest in the land ” 


appear to me to refer to every owner who has an interest in the land, and, since 
the definition itself may apply either to freeholders or to leaseholders, there is 
nothing to prevent the word “ owner ” being understood in its widest sense. 
As Romer, L.J., said, the phrase “‘ any owner ”’ and not ‘‘ the owner ” appears 
to me almost decisive of the question. If I am right in thinking that the word 
“owner ”’, according to the definition, can refer to one person only at any 
one time, the words “‘ any owner of the land... may ...serve...notice...” 
in respect of his interest form a context which, in my opinion, requires a wider 
meaning to the word ‘“ owner” than the meaning stated in the definition, In 
my opinion, it is an unnatural use of words to say that any Owner may serve a 
purchase notice when there is, and can be, only one owner at the time of service. 
There appears to me to be no possible reason for limiting the right of serving 
a purchase notice to the one person who has let, or can let, at a rackrent, and no 
reason has been suggested. 

In the present case, the appellants, who hold the property under a lease from 
the Jones trustees, claim to be entitled to refuse to develop or to re-instate 
the property and in the meantime to pay no rent. In my opinion, the words 
of the statute do not compel your Lordships to perpetuate such injustice. I 
would, therefore, dismiss the appeal. 


LORD PORTER: My Lords, the facts of this case present many com- 
plexities, but the ultimate question is a narrow one. The matter in question is, 
I think, sufficiently adumbrated if one neglects the position at an earlier time 
and considers only that now existing when the first-named respondents (herein- 
after called “ the Jones trustees ’’) are owners of the fee simple of 69, Ludgate 
Hill, the appellants are lessees for a term of years ending in 1999, at a rent of 
£750 a year, and the property is conceded to be let for that period at less than a 
rackrent, unless the rent which could be obtained for it in its present condition is 
the relevant figure. The premises suffered extensive war damage and are now 
a bare site, and on Nov. 27, 1951, Messrs. Hampton & Sons, Ltd. (hereinafter 
called ‘‘ Hamptons ’’), who were the predecessors of the present appellants as 
lessees, served on the Jones trustees a notice of retention under s. 10 of the 
Landlord and Tenant (War Damage) Act, 1939, whereby Hamptons were 
relieved from the payment of rent until it should be practicable for them to 
reinstate the premises. After the damage had been suffered, two applications 
under the Town and Country Planning Act, 1947, were made for planning 
permission to re-build the premises, one by Hamptons, and the other by the 
Jones trustees. Each was refused; the former on the ground that the proposed 
development would prejudice the new lay-out of the area of extensive war damage 
in which the site is situated, including the provision of a roundabout at the 
junction of Ludgate Hill, New Bridge Street, Fleet Street, and Farringdon 
Street; the latter on the ground that redevelopment had already been refused, 
that a purchase notice in respect of the owner within the meaning of s. 119 (1) 
of the Town and Country Planning Act, 1947, had been confirmed by the Minister 
of Town and Country Planning, and that, accordingly, it was not proposed to take 
any action on the second application for permission to redevelop the site. 

The first refusal was followed by a purchase notice under s. 19 of the Act, and, 
inasmuch as Hamptons were, in the appellants’ view, the owners and the only 
owners of the site within the meaning of the Town and Country Planning Act, 
1947, the appellants, acting on this view, then paid compensation amounting to 
£71,250 to them and took an assignment of their lease. 

The Jones trustees did not accept the view that Hamptons or their successors, 
the present appellants, were the sole owners of the site and BrEaied to the 
Minister against the refusal of permission to develop the land. That appeal 
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was dismissed. ‘Thereupon the Jones trustees in their turn served on the appel- 
lants a purchase notice. The appellants failed to give notice of the decision to 
which they had come in respect of this, but passed on the notice to the Minister, 
who signified to both parties that, unless notified by Nov. 3, 1952, that the 
Common Council of the City of London or the servers of the notice desired an 
opportunity of being heard, he would confirm the notice without modification. 
On this intimation, the appellants signified their wish to be heard by a person 
appointed by the Minister, and the matter was, accordingly, submitted to the 
consideration of Mr. H. F. Summers. 

‘After receiving his report, the Minister confirmed the notice, holding that 
he was not concerned to determine whether the Jones trustees were Owners or 
not, but that his only duty was to consider whether the conditions mentioned in 
s. 19 of the Town and Country Planning Act, 1947, had been fulfilled in relation 
to the land. Being dissatisfied with this decision, the appellants, on Mar. 16, 
1953, applied for and obtained the leave of a Divisional Court to apply for an 
order of certiorari to bring up and quash the decision of the Minister confirming 
the purchase notice. The Divisional Court granted the order but, on appeal, the 
Court of Appeal reversed this decision. From their judgment no appeal has been 
taken to your Lordships’ House by the Minister, but the present appellants have 
appealed and added the Minister as a second respondent. In your Lordships’ 
House, however, the appellants were supported in argument by the Minister’s 
advisers, who joined with them in contending that the Jones trustees were not 
owners within the meaning of Part III of the Act and, therefore, were not entitled 
to serve a purchase notice. 

The sole, but none-the-less difficult, consideration for your Lordships’ House is 
whether the Jones trustees are such owners or not. Before coming to grips with 
the matters in dispute, it is necessary to set out the wording of s. 19 of the Act and 
the definition of ** owner ”’ ins. 119 (1). 


“19. (1) Where permission to develop any land is refused, whether 
by the local planning authority or by the Minister, on an application in that 
behalf made under this Part of this Act, or is granted by that authority or 
by the Minister subject to conditions, then if any owner of the land claims— 
(a) that the land has become incapable of reasonably beneficial use in its 
existing state; and . . . (c) in any case, that the land cannot be rendered 
capable of reasonably beneficial use by the carrying out of any other develop- 
ment for which permission has been or is deemed to be granted under this 
Part of this Act, or for which the local planning authority or the Minister 
have undertaken to grant such permission, he may, within the time and in the 
manner prescribed by regulations made under this Act, serve on the council 
of the county borough or county district in which the land is situated a 
notice (hereinafter referred to as a ‘ purchase notice ’) requiring that council 
to purchase his interest in the land in accordance with the provisions of this 
section. (2) Where a purchase notice is served on any council under this 
section, that council shall forthwith transmit a copy of the notice to the 
Minister, and subject to the following provisions of this section the Minister 
shall, if he is satisfied that the conditions specified in para. (a) to para a 
of the foregoing sub-section are fulfilled, confirm the notice, and pubs : 
the council shall be deemed to be authorised to acquire tie interest of ae 
owner compulsorily in accordance with the provisions of Part IV of this Act 
and to have served a notice to treat in respect thereof on such date as ihe 
Minister may direct: . . . (3) If within the period of six months from ihe 
date on which a purchase notice is served under this section the Minist : 
has neither confirmed the notice nor taken any such other sek oe % 
mentioned in para. (a) or para. (b) of the last foregoing subse a 
avers the owner by whom the notice was served that he does not prions 
© confirm the notice, the notice shall be deemed to be confirmed at the 
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expiration of that period, and the council on whom the notice was served 
shall be deemed to be authorised to acquire the interest of the owner com- 
pulsorily in accordance with the provisions of Part IV of this Act, and to 
have served notice to treat in respect thereof at the expiration of the said 
period - . - (5) Before confirming a purchase notice, or taking any other 
action in lieu thereof, under this section, the Minister shall give notice of his 
proposed action—(a) to the person by whom the notice was served; (b) to 
the council on whom the notice was served; (ec) to the local planning 
authority for the area in which the land is situated; and (d) to any other local 
authority whom the Minister proposes, under the foregoing provisions of 
this section, to substitute for the said council; and if within the period pre- 
scribed by the notice under this sub-section (not being less than twenty-eight 
days from the service thereof) any person or authority on whom that notice 
is served so requires, the Minister shall, before confirming the purchase 
notice or taking any such other action as aforesaid, afford to those persons 
and authorities an opportunity of appearing before and being heard by a 
person appointed by the Minister for the purpose.” 


By s. 119 (1) of the said Act, it is provided, inter alia, that— 


“In this Act, except so far as the contrary is provided or the context 
otherwise’ requires, the following expressions have the meanings hereby 
respectively assigned to them, that is to say:—... ‘ owner ’, in relation to 
any land, means, except in Part VI of this Act, a person other than a 
mortgagee not in possession, who, whether in his own right or as trustee or 
agent for any other person, is entitled to receive the rackrent of the land 
or, where the land is not let at a rackrent, would be so entitled if it were 
Soler... 4”? 


On behalf of the appellants it was contended that the definition in s. 119 (1) 
applied to the word ‘“‘ owner ”’ when used in s. 19, and that the Jones trustees 
were not owners within that section. No one was an owner, it was said, unless 
he was either in receipt of a rackrent or entitled to receive it. The rent receivable 
by the Jones trustees, viz., £750, was not a rackrent, indeed, the land had been 
already let at a much enhanced figure before this sum was agreed on. ; 

So far as I am able to ascertain, the suggestion that £750 was a rackrent 
when the purchase notice was served was not taken, or at any rate was not 
pressed, before the Minister, and I doubt if it was seriously argued in the courts 
below. It seems rather to have been accepted that it was not. Prima facie, 
having regard to the previous letting, this assumption was correct, and though, 
in the ramifications of letting and sub-letting which are to be found in the 
circumstances of the case, it is not possible to speak with absolute certainty, 
I do not think that, having regard to the treatment accorded to the point in the 
courts below, your Lordships ought to differ from their findings, or assume that 
it might have been a rackrent, or send back the case that the point might ‘be 
determined. It is true that the bare site may have been worth no more and there 
is uncontradicted evidence to this effect, but, again, it was, I think, assumed 
below that whether a sum is a rackrent or not is to be determined, not according 
to the value of the land at the date of the notice to treat or to purchase, but at 
the time at which the letting took place. In any case, this assumption has 
the support of the Court of Appeal in Borthwick-Norton v. Collier (1), a decision 
which, in my view, rightly expounds the law in that matter and also is in 
accordance with the use of the words ‘“‘ any owner” and not “‘ the owner ”’ in 
s. 19 (1). 

Such an opinion necessarily leads to the conclusion that there may be more 
than one owner at a time and more than one rackrent, e.g., A lets to B in 1900 
at what is then a rackrent, and B in turn lets to C in 1910 at a much enhanced 
figure which by that time is the rackrent of the premises. Both A and B would 
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then be owners under the definition. The appellants and the Crown, as I under- 
stood them, conceded this point, though counsel on behalf of the latter, would, 
were it not for earlier authority, have contended that there could only be one 
rackrenter, and that the last. This contention would, no doubt, simplify the 
matter, but I cannot, myself, think that a person who has once been a rackrenter 
can cease to be such because his lessee at a later date leases the property at a 
higher, or it may be, a lesser sum. In the present case, however, there is no 
person who, within the meaning of the definition, is entitled to receive the 
rackrent, because there is no rackrent to receive. As a result of this conclusion 
two questions arise—(i) Can it be said that the Jones trustees would be entitled 
to receive the rackrent if the premises were let at a rackrent ?: and (ii) Does 
the definition of the word ‘‘ owner” apply to s. 19 (1) ? 

So far as the second point is concerned, I am not at the moment prepared to 
give an assured answer. Prima facie, the definition applies, but not in a case 
where the context otherwise requires, and there are certain indications in s. 19 
itself that the definition does not fully apply. So far as the service of a notice is 
concerned, no doubt it would be convenient that a person who was an agent or 
trustee should be entitled to serve a purchase notice, but when the later provisions 
of the section are considered ‘‘ owner ” seems to be confined to a person having 
an actual interest himself, e.g., (a) s. 19 (1) “ requiring [the] council to purchase 
his [e.g., the owner’s] interest in the land ”’; (b) s. 19 (2) “* acquire the interest 
of the owner compulsorily ”?; (c) s. 19 (3) “‘ authorised to acquire the interest of 
the owner compulsorily ”. This phraseology does not accord well with the 
inclusion amongst ‘‘ owners’ of “trustees”? or “ agents’. Nor can I think 
that the confinement of the definition to cases where the context does not other- 
wise require entitles one to strike out part of the definition in one place in the 
same section, e.g., in the places quoted above, and to retain it in others, e.g., 
where a notice has to be given. The definition where applicable must, I think, 
be applicable in whole, and, to my mind, it is not legitimate to say that in some 
places the definition applies in part, e.g., in one place it means the person entitled 
to a rackrent and in another that person, his trustees and agents. 

But, whatever answer is given to the second question, the first raises many 
difficulties both in substance and phraseology and requires careful consideration. 
Let it be assumed that the definition applies: Who, then, are the persons who 
would be entitled to receive the rackrent if the property were let at a rackrent ? 
It has been suggested by Denning, L.J., and, I think, is inherent in the opinions 
of all the members of the Court of Appeal, that the words are capable of and do 
bear two possible meanings and raise two questions, viz. (i) If the lease retains 
its present form and the land were now to be let at a rackrent, who would receive 
the rent ? and (ii) If the present lease stipulated not for the sum for which, in 
fact, it stipulates but for a rackrent, who would receive that rackrent ? 

‘Obviously, in the first case the appellants would receive it, and in the second 
the Jones trustees. The appellants, therefore, contend for the first meaning and 
say it is the natural one: they are in possession as leaseholders, they alone can 
let and receive the rent until the lease is determined. Their argument is that 
they are the persons who would receive the rackrent if the premises were hereafter 
to be let at a rackrent, on the ground that they are the only persons who, for the 
next forty-seven years, are entitled to let the premises and receive the rent. 
On the other hand, the Jones trustees maintain that the definition has in mind a 
lease in different terms as regards rent—i.e., at a rackrent—and that, if the 
scapes had been let at such arent, the Jones trustees as Owners would receive 
it. 
| On-the face of it the language might bear either meaning or, indeed, both. 
should hesitate to say it meant both were it not for the use of the expressions 
ae bt in s. 19 (1) and “‘a’ person” in the definition in s. 119 (1), 
The first indicates the existence of more than one owner, and though, no doubt, 
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if, as I have indicated, there can be more than one person who has let at a rack- 
rent, yet the article “a” person, though appropriate in the first part of the 
definition which deals with one in actual receipt of a rackrent, is not apposite 
when the second part comes under consideration, viz., ‘‘ a’ person who would 
be entitled to receive the rackrent. In the latter case, one is faced with the 
difficulty that, if there is only one such person, it should be the person, not a 
person. Therefore, just as there may be more than one person receiving a 
rackrent, so I see no reason why there should not be more than one person entitled 
to do so. 

The appellants, in answer, urge the difficulty that the language appropriate 
to such a result is that used in s. 20, s. 22 ands. 27, viz., those having an interest 
in land, and point forcibly to the definition contained in the Town and Country: 
Planning Act, 1944, s. 65 (1), which is for some purposes incorporated in the 
present Act and in terms includes both freeholder and leaseholder within the 
definition of “ owner”’. Against this it may be pointed out that, if the premises 
were let by the freeholder at less than a rackrent and with a provision against 
sub-letting, there would be no owner within the meaning of the Act, no one who 
could give or receive notices and no one at the time entitled to compensation. 

I agree that, whatever solution be adopted, one is faced with serious diffi- 
culties, but the interpretation which I suggest, viz., that in this case ‘‘ owner ”’ 
may include both freeholder and lessee, is, in my opinion, justified by the terms 
of the Act. On behalf of the appellants, it is said that the wording of the 
definition has a long history in the Public Health Acts and that it has been 
construed in a sense different from that which has been adopted by the Court of 
Appeal in the present case—see Truman, Hanbury, Buxton & Co. v. Kerslake (2). 
The statement is true but that case has itself been doubted in Rawlence v. 
Croydon Corpn. (3), and in the present case a construction which would make both 
the freeholder and the lessee owners within the meaning of the section, appears 
to me in accord with the general object of the Act. To accept the other view 
would be to deprive the Jones trustees possibly for many years of their rent of 
£750, though I agree that too much emphasis must not be laid on such a con- 
sideration, inasmuch ‘as the hardship is occasioned rather by the Landlord and 
Tenant (War Damage) Act, 1939, than by the Act now under consideration. 
But, faced with difficulties on either hand, and with provisions which appear to 
have been passed without, at any rate, full appreciation of their result or appre- 
hension of the circumstances in which they would have to be enforced, I prefer 
to adopt what, to my mind, is a construction at least as accurate as that con- 
tended for by the appellants and more consistent with the apparent intention of 
compensating those whose interests have been impaired. 

I would dismiss the appeal. 


LORD REID : My Lords, at all relevant times the first-named respondents 
(hereinafter called ‘‘ the Jones trustees ’’) have owned the freehold of the subjects 
at 69, Ludgate Hill, with which this case is concerned, and these subjects have 
been let at a rent of £750 per annum under a lease which expires in 1999. When 
the buildings were destroyed by enemy action the tenants were Messrs. Hampton 
& Sons, Ltd. (hereinafter called ““ Hamptons”). For a time they continued to 
pay the rent. Then they applied for planning permission to re-build. This was 
refused because of a proposal to use the site as part of a traffic roundabout at 
Ludgate Circus. Hamptons then served a notice under the Landlord and Tenant 
(War Damage) Acts electing to retain the lease on the terms specified in the 
Acts, and required the appellants to purchase their interest in the lease under 
s. 19 (1) of the Town and Country Planning Act, 1947. The appellants purchased 
Hamptons’ interest for a price of £71,250 and are now the tenants. By virtue 
of the notice served by Hamptons, the appellants are freed from payment of 
rent while the subjects are unfit for use, and they are bound to re-build as Ban as 
that is practicable. But, so long as planning permission 1s withheld, there can 
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be no re-building, so the Jones trustees are not receiving any rent at present and 
may not get any rent for an indefinite period. . 

The Jones trustees now seek to use s. 19 (1) of the Act of 1947 to compel the 
appellants to purchase their freehold, and the appellants’ reply is that the Jones 
trustees are not entitled to invoke s. 19 (1): this section is only available to 
“any owner of the land ”’, and the appellants contend that the Jones trustees 
are not owners of the land within the meaning of the section. They rely on 
definitions contained in s. 119 (1) of the Act which are as follows: 


“In this Act, except so far as the contrary is provided or the context 
otherwise requires, the following expressions have the meanings hereby 
respectively assigned to them, that is to say: .. + ‘land’ means any 
corporeal hereditament, including a building as defined by this section, and. 
in relation to the acquisition of land under Part IV of this Act includes any 
interest or right in or over land; . . . ‘owner’, in relation to any land, 
means, except in Part VI of this Act, a person other-than a mortgagee not 
in possession, who, whether in his own right or as trustee or agent for any 
other person, is entitled to receive the rackrent of the land or, where the land 
is not let at a rackrent, would be so entitled if it were so let, and, in Part VI 
of this Act, has the meaning assigned to it by s. 64 of this Act; .. .” 


The case for the Jones trustees is that they are owners of the land within the 
meaning of these definitions, or, alternatively, that, if they are not, then the 
context requires that the definition of owner should not be applied, and, this 
definition being excluded, they are owners within the meaning of s. 19. It is, 
therefore, necessary first to consider what is the meaning of the definition. 

Ownership within the meaning of the definition depends on whether or not a 
person is, or would be, entitled to receive the rackrent of the land. It is agreed 
that rackrent means (2 BLACKSTONE’S COMMENTARIES, at p- 43) “a rent of the 
full value of the tenement, or near it”. But the letting value of land may vary 
greatly from time to time, and there is a dispute whether the definition requires 
one to look at the letting value when the lease was entered into or the value when 
a question arises, and the definition has to be applied to find who is an owner. 
Taking the ordinary meaning of the words, I think that, if land is let for arent 
which is a rackrent at the date of the lease, the land does not cease to be let ata 
rackrent when, during the currency of the lease, the value of the land increases 
so that, if a new lease were then made, a higher rent could be got. I seeno reason 
for supposing that rackrent has any different meaning in this definition. A, the 
freeholder, may let to B for a rent of £100 which is a rackrent at the date of 
B’s lease, and later B may sub-let to C for a rent of £200 which is a rackrent at 
the date of C’s lease. It appears to me that then both A and B are entitled to 


The definition has two limbs, the first dealing with the case where a person 
is entitled to receive the rackrent, and the second with the case where the land 
is not let at a rackrent. I do not find much difficulty about the first limb 
There may be only one lease or there may be a chain of lease and sub-leases:: 
if any one of the lessors is entitled to receive a rackrent, then the first limb of the 
definition applies, and if only one is entitled to receive a rackrent, then he and 
he alone is the “ owner ”. For example, if A, the freeholder lets to B at 1 

than a rackrent and B sub-lets to C at a rackrent, then it appears to me t < 
plain that B is an “ owner ” within the meaning of the definition but A sie Hs 
There 1s some difficulty if there are two rackrents at the same time It was aid 
that, in such a case, only the last rackrent comes within the definition: if ae 
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instance which I have just given, A had let to B at a rackrent, it was said that 
still B alone would be an “ owner ” and A would not. It wassaid that “a person 
- -. Who... is entitled to receive the rackrent ’’ indicates that only one 
rackrent can be taken into account and only the person entitled to receive that 
rackrent can be an “owner”. But the definition refers to “a person ” and not 
“ the person ”’, and its second limb comes into operation “‘ where land is not let at 
a rackrent.” It would, in my Judgment, be putting too much stress on the 
definite article in the phrase “ entitled to receive the rackrent ” to hold that this 
requires that there can only be one owner where the first limb of the definition 
is applicable, and I can find nothing else in the definition pointing to this inter- 
pretation. Moreover, this interpretation would lead to a strange result. If A 
lets to B at a rackrent and B either does not sub-let or sub-lets at less than a 
rackrent, then, undoubtedly, A is an ‘‘ owner ”. but this interpretation would 
mean that, if B sub-let at a rackrent, A would thereby lose his status of ‘‘ owner ”’. 
I would only accept such a result if compelled to do so. I am, therefore, of 
opinion that there can be more than one “ owner ” under the first limb of the 
definition and that, if the freeholder lets at a rackrent, he is and remains an 
“owner ”’ no matter what his tenant may do. 

The second limb of the definition appears to me to be more obscure. It must 
deal with two cases: the one where the land is not let at all, the freeholder being 
the occupier, and the other where the land is let but the rents payable by the 
tenant and the sub-tenant if there is one are not rackrents. In each case it 
requires one to find a person who would be entitled to receive the rackrent if 
the land were let at a rackrent. In the case where the land is not let at all this 
can only mean that one must suppose that there is in existence a lease by the 
freeholder to a hypothetical tenant under which the rent is a rackrent. But 
where, as in the present case, the land is let but for less than a rackrent, the second 
limb is ambiguous. What has to be supposed is that the land is let at a rackrent, 
and one could suppose either that the rent of £750 under the existing lease was 
increased to what would have been a rackrent at the date of that lease, or that 
the land was let by the appellants to a new hypothetical tenant at what is now 
arackrent. Simply taking the words of the definition, there is no very obvious 
reason for making the one supposition rather than the other. But the two 
would produce diametrically opposite results. If the first is the supposition 
which the definition requires, then the Jones trustees would be owners, because 
in this supposition they would be entitled to receive the rackrent, and the 
appellants would not be owners because they would only be paying rent and not 
entitled to receive any rent. But, on the other supposition, the appellants 
would be owners because they would be entitled to receive a rackrent from their 
hypothetical tenant, and the Jones trustees would not be owners being still only 
entitled to receive a rent which is not a rackrent. I cannot agree with the 
argument that, when anyone claims or is alleged to be an owner, each supposition 
must be made in turn and if, by either supposition, he would be an owner then 
the definition is satisfied. It appears to me that the second limb of the definition 
must have the one meaning or the other: it cannot have both. 

My Lords, for several reasons I am of opinion that the latter is the supposition 
which the definition requires to be made. In the first place, as I have said, 
the supposition of a new hypothetical tenant paying a rackrent is the only 
possible one where there is no lease in existence, the freeholder being the occupier, 
and if the second limb of the definition requires supposition to be made in that 
case, it would seem likely that it requires the same supposition to be made in the 
other case to which it applies. Generally there is no difficulty in making this 
supposition: one looks for the person who, at the relevant date, would be entitled 
to make a new lease at a rackrent and supposes that he does so, and the only 
person entitled to make a new lease is the person in possession, in this case the 


appellants. No doubt there could be a case where the tenant or sub-tenant 
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in possession of the land is effectively prohibited from sub-letting, but such a 
case must be unusual and I do not think it necessary to deal with it: it might, 
perhaps, be solved on the lines of the decision in Bowditch v. Wakefield Local 
Board (4). Secondly, the other supposition would lead to a somewhat strange 
result. On this basis the Jones trustees would be owners, but only because 
Hamptons did not sub-let at a rackrent. If they had so sub-let before the 
relevant date, then the first limb of the definition would have applied, and I do 
not think that it is open to doubt that Hamptons would then have been 
‘owners ”’, being in receipt of a rackrent, but the Jones trustees would not 
have been ‘‘ owners” because they were not entitled to receive a rackrent. 
Indeed, in this very case, a sub-lease was in existence from 1922 to 1940, and, 
if that sub-lease was at a rackrent and had still existed at the relevant date, I 
do not see how the Jones trustees could have maintained their claim to be 
owners within the meaning of the definition. 

No doubt it would be wrong to prefer one interpretation of the definition 
merely because it fits s. 19 better. The word “ owner” occurs in a number of 
other sections and, if the other interpretation fitted those other sections better 
that would be a very important consideration. But we were furnished by counsel 
with a list of the other sections and schedules where the word “‘ owner ”” occurs, and 
I have found none where the other interpretation seems to be called for. I leave 
out of account those sections which refer to the owner of an interest in land or 
the owner of a tenancy, because the definition only applies where the word owner 
is used “in relation to any land ”’, and, with an exception which is not here 
material, land means a corporeal hereditament. I do not intend to decide that 
the definition must apply to every one of these sections, because such a question 
might arise in a future case. It is enough for present purposes to say that, if 
the definition applies, the meaning which I prefer is at least as appropriate 
as the meaning which I reject. 

Finally, it is, I think, important to observe that. for a very long time, the 
definition of owner in the Public Health Acts has been in substantially the same 
terms as the definition in this Act, and in a case under the Public Health (London) 
Act, 1891, Truman, Hanbury, Buxton & Co. v. Kerslake (2), where there were a 
lease and a sub-lease both at rents less than rackrents, it was held that the sub- 
lessee was the ‘‘ owner ’’.. Where Parliament has continued to use words of which 
the meaning has been settled by decisions of the court, it is to be presumed that 
Parliament intends the words to continue to have that meaning. I do not think 
that, in this case, that is conclusive. Even if the case which I have cited were 
held to have conclusively settled the meaning of the definition in the Public 
Health Acts, there are slight differences in phraseology and, more important, it 
does not necessarily follow that, if Parliament uses the same words in quite a 
different context, they must retain the same meaning. But, at least, this is a 
consideration of some importance. 

I cannot find any very solid argument to set against these considerations. It is 
true that one would not expect a definition of owner to exclude in many cases 
those who are undoubtedly owners by any ordinary meaning of the word. But, 
as I have said, I see no escape from the conclusion that the freeholder is excluded 
in cases where he has let at less than a rackrent and his tenant has sub-let at a 
rackrent, and, if that be accepted, it is not very surprising that such a freeholder 
is also excluded in cases to which the second limb of the definition applies. In 
my judgment, a freeholder who lets at less than a rackrent is excluded by the 
definition, both in cases where his tenant does not sub-let, and in cases where 
he does sub-let either at a rackrent or at less than a rackrent and, therefore, if 
the definition is applicable to s. 19 the appellants must succeed. 

Tnow turn to the alternative contention of the Jones trustees that the definition 
of owner does not apply to s. 19, By s. 119 (1), the definition applies 
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“except so far as the i i 4 i 
ede P contrary is provided or the context otherwise 
requires ”’, ° 


<a A gras ae i cea of s. 19 requires that the definition shall not 
reasonably beneficial ae 3 eer whereand i become incapable of 

J s xisting state and permission to develop the land 
has been refused ; and, admittedly, that is the case here. The section must have 
been passed in the knowledge and with the intention that it would apply to many 
cases where war damage is the cause of the land being useless in its existing 
State, and with the knowledge that, by reason of the provisions of the Landlord 
and Tenant (War Damage) Acts, many landlords would suffer loss of rent, as the 
Jones trustees are suffering in this case, and that refusal of planning permission 
would greatly increase such loss. In the ordinary case, where planning permission is 
not required, or is granted, the landlord only suffers loss of rent until the war 
damage is made good, and the tenant who elects to retain his lease must make 
good that damage as soon as reasonably practicable. But where planning per- 
mission to reinstate is required and is refused, as in the present case, the landlord 
may continue to suffer loss of rent for a long period after the time when the damage 
could have been made good if permission to reinstate had been granted. In such 
cases, 8. 19 (1) affords a remedy to “any owner of the land” so affected: it 
entitles him to require the local authority to purchase his interest in the land. 
The owner then gets his capital out of the sterilised land and can use it for some 
remunerative purpose. But if the definition of “‘ owner ”’ in s. 119 (1) applies to 
this section and has the meaning which, in my judgment, must be attributed to 
it, the result is discrimination against these proprietors who, like the Jones 
trustees, have let their land for less than a rackrent. They are refused the remedy 
which s. 19 professes to afford to ‘ any owner ’’, and they get no compensation 
or relief in respect of the loss which they suffer by reason of the refusal of planning 
permission. The question is whether that intention must be attributed to 
Parliament by reason of the terms of the Act. 

Generally, one would be slow to attribute such an intention to Parliament, 
but in this case there are two matters which I think it necessary to note before 
dealing with the immediate context. The Act of 1947 affords a remedy of one 
kind or another in a variety of cases, but in most cases that remedy is afforded 
expressly to every person who has an interest in the land. I need only refer to 
s. 20, s. 22, and s. 27. But, in s. 9 and s. 19, and, so far as I can see, nowhere 
else, relief is given to any owner of the land. The word ‘“‘ owner ”’ is not frequently 
used in the Act except in connection with service of notices, but an interest in 
land is an expression very frequently used. For example, the sections dealing 
with compulsory acquisition and compensation do not refer to the land or an 
owner, but to the acquisition of interests in land from persons having such 
interests. In my view, the expression ‘‘ any owner of the land *’ must have been 
used deliberately in s. 9 and s. 19, and it must have been used because the usual 
expression ‘‘ any person having an interest in the land ” was inappropriate in 
these sections. And it could only be inappropriate if the intention was to exclude 
persons having some kinds of interest, and to restrict the benefits of these sections 
to some only of those having interests in the land. I would also draw attention 
to the fact that, in the Town and Country Planning Act, 1944, there is a different 
definition of owner, and that definition is set out for a limited purpose in Sch. 11 
to the Act of 1947. That definition includes both persons entitled to dispose of 
the fee simple and persons holding under a lease which has more than three 
years torun. So the 1947 definition, on my interpretation of it, must have been 
inserted with the intention of excluding from the class of “‘ owners” persons 
who would have been within that class under the earlier Act. 

In these circumstances, there appears to me to be a very strong presumption 
that the word “ owner” was inserted in s. 19 with the intention of excluding 
certain interests in the land from the benefit of the section, and with the intention 
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that owners should have the meaning attributed to that word by the new A 
definition in s. 119 (1). Section 119 (1) enacts, inter alia, that the expressions 
there defined shall have the meanings there assigned to them, except so far as 
the contrary is provided, and it would have been easy to provide the contrary 

if that had been intended. Before it could be held that ‘‘ the context otherwise 
required ”’, it would, in my view, be necessary to show, not only that the applica- 
tion of the definition leads to a result which Parliament cannot be supposed to B 
have intended, but also that, if the definition is excluded, the result will be a more 
reasonable result which Parliament can be supposed to have intended. Here, 

if the definition is excluded, the section will only apply to “‘ any owner ”’ and, 

in the absence of a definition, I do not see how a lessee can be held to be an owner 

of the land, particularly when land is defined as meaning a corporeal heredita- 
ment and only as including an interest in land in relation to the acquisition of C 
land under Part IV of the Act. And this is not in relation to such acquisition. 
But no one can suggest that it would be reasonable or possible to exclude from 
the benefit of s. 19 a lessee under a ninety-nine year building lease who does not 
pay a rackrent to the ground landlord, but who receives a rackrent from his 
tenants. Yet I can see no way of including him if the definition of owner is 
excluded, for, as I have already said, I think it is impossible to hold that “ any [PD 
owner of the land”? means any owner of any interest in the land. 

I have not overlooked certain other arguments for the Jones trustees. It was 
said that the words “any owner ’”’, in s. 19 (1), show that there can be two 
owners at the same time: that would be an argument of some weight if there 
could only be one owner within the meaning of the definition, but I have stated 
my view that there can be two owners under the first limb of the definition and, 
if that is right, this argument loses its force. Then it was said that, under the 
definition, an agent can be an ‘‘ owner”, but that an agent could not be an 
owner within the meaning of s. 19 because he has no interest in the land which 
he could require the local authority to purchase: but, by s. 119 (1) the definition 
applies “except so far as ... the context otherwise requires’, and, even if 
the context requires that the reference to an agent shall not apply as regards FP 
8. 19, that does not prevent the application of the rest of the definition. So, in 
my opinion, the actual wording of s. 19 is in no way inconsistent with the 
application of the definition. 

On the whole matter on a consideration of the terms of the Act, from which 
alone I am entitled to infer the intention of Parliament, I cannot avoid the 
conclusion that relief under s. 19 is not made available equally to all owners of @ 
interests in land who may suffer loss, and that the Jones trustees, though free- 
holders, do not come within the ambit of the section. The result in this case 
may seem unjust. Parliament may not have realised the full effect of what has 
been enacted. But such consideration cannot override the terms of the Act, and 
Tam unable to construe those terms in such a way as to entitle the Jones trustees 


to the relief which they seek. I am, therefore, of opinion that this appeal must H 
be allowed. 


LORD TUCKER : My Lords, I think the Divisional Court came to the 
right decision in this case. The first question is whether or not the definition of 
“owner ”’ in 8. 119 (1) of the Town and Count ry Planning Act, 1947, is applicable 
to s. 19. Section 119 (1), which contains some fifty-four definitions of words i 
and phrases occurring in the Act, is prefaced with the words 


“In this Act, except so far as the contrary is provided or the context 
otherwise requires, the following expressions have the meanings hereby 
respectively assigned to them, that is to say :—”’ 

‘Owner ” “ in relation to any land, means, except in Part VI of this Act, 
a person other than a mortgagee not in possession, who, whether in his 
own right or as trustee or agent for any other person, is entitled to receive 
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A the rackrent of the land or, where the land is not let at a rackrent, would be 
so entitled if it were so let.” 


Section 19, so far as material for present purposes, reads: 


(1) Where permission to develop any land is refused, whether by the 

local planning authority or by the Minister, on an application in that behalf 

B made under this Part of this Act . . . then if any owner of the land claims— 
(a) that the land has become incapable of reasonably beneficial use in its 
existing state . . . he may, within the time and in the manner prescribed 

by regulations made under this Act, serve on the council of the county 
borough or county district in which the land is situated a notice (hereinafter 
referred to as a ‘ purchase notice ’) requiring that council to purchase his 

C interest in the land in accordance with the provisions of this section . . .” 


Before discarding the definition as contrary to the requirements of s. 19, it is 
desirable to inquire what meaning the section clearly requires to be assigned to 
the word “‘owner’”’. ‘“* Freeholder ”’ is the meaning which first suggests itself, 
but this must be discarded since its adoption would result in manifest injustice 
equal to, if not greater than, that which is said to flow from the definition, since 

D it would exclude all leaseholders whatever the duration of their leasehold interests. 
“The owner of any interest in the land ” is the only substitute for the words 
“any owner ”’ that would appear to satisfy the requirements of justice, but the 
legislature has deliberately chosen not to use those words which occur in other 
sections of the Act and to use instead the words “‘ any owner’”’. It seems to me 
quite impossible, in these circumstances, to give to the words “‘ any owner ”’ the 

E meaning “ the owner of any interest inthe land”. This is to re-write the section. 
I can, therefore, find no justification for rejecting the definition contained in 
s. 119 (1). 

What, then, is the proper construction of this definition? It is, I think, 
helpful to notice that, by s. 113 of the Act, it is provided in sub-s. (6), 


“Tn accordance with the foregoing provisions of this section, the Act of 
1944 shall, as from the appointed day, have effect as set out in Sch. 11 to this 
Act.” 


Schedule 11 contains a number of sections of the Act of 1944 which are un- 
repealed and are reprinted as amended by the Act of 1947. Included therein is 
s. 65 which contains the following definition: 


G “«* owner ’, in relation to any building or land, means a person, other than 
a mortgagee not in possession, who is for the time being entitled to dispose 
of the fee simple of the building or land, whether in possession or in reversion, 
and includes also a person holding or entitled to the rents and profits of the 
building or land under a lease or agreement, the unexpired term whereof 
exceeds three years.” 


So that, when Parliament adopted the definition of ‘‘ owner ” contained in s. 119 
(1) of the Act of 1947, they had before them an alternative definition which they 
restricted to the re-enacted sections of the Act of 1944. It is a definition which, 
if applied to s. 19, would give to the first-named respondents (hereinafter called 
“the Jones trustees ”) the remedy which they seek to extract from the very 
J different language of the definition in s. 119 (1), which follows very closely the 
familiar language of the Public Health Acts which the courts have had to construe 
from time to time. The definition is based on the test of rackrent—actual or 
hypothetical. The first limb deals with the situation where there is in existence 
arackrent. The person entitled to receive it is the owner of the land. Whether 
there can be more than one owner, where there are several different rackrents 
issuing out of the same land under different leases is, I think, a question of diffi- 
culty. The words “the rackrent ” favour the view that there can be only one 
rackrent. On the other hand, in construing the definition with reference to 


/ 


318 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


s. 19, | think the words ‘‘ any owner ”’ are really decisive in favour of more than A 


one owner where there are several rackrents. As in the present case there is no 
rackrent payable, unless the material date for determining whether a rent is a 
rackrent is the date of the purchase notice as distinct from the date of the lease, 
which, in the absence of authority, I cannot accept, it is necessary to consider 
the applicability of the second or hypothetical limb of the definition to the facts 
of this case. The land not being let at a rackrent, who would be entitled so to 
let it ? There can, I think, be only one answer, viz., the tenant in possession, 
i.e., the appellants. 

It is contended that, where there are in existence more than one lease at rents 
less than rackrents, you should apply the hypothesis to the existing leases, and 
in every case where there is a rent of whatever amount, including a ground rent, 
deem it to be arackrent. If this had been the intention of Parliament, it would 
have been perfectly simple to discard all reference to rackrents and make the right 
to let or receive rent the test of ownership. It is in connection with this suggested 
construction that the presence in the Act of the 1944 definition referred to above 
appears to me so significant. With this definition before them it seems to me 
impossible to suppose that Parliament could have adopted the contrasted 
language of the definition in s. 119 (1) if they had intended to produce the result 
contended for by the Jones trustees. For these reasons, I would allow the 
appeal. 


LORD KEITH OF AVONHOLM: My Lords, the question whether s. 19 
of the Town and Country Planning Act, 1947, authorises the purchase notice 
that was served by the first-named respondents (whom I shall refer to as “the 
Jones trustees ”) depends on whether, in the circumstances as they existed at 
the date of the purchase notice, the Jones trustees were “‘ owners ”, within the 
meaning of s. 19, of the land to which the purchase notice referred. This raises 
another question, viz., whether the word “ owner ” in s. 19 is to be construed by 
reference to the definition of “ owner ” in s. 119 (1) of the Act. The definition 
section requires the definition of ‘ owner ” to be applied 


“except so far as the contrary is provided or the context otherwise 
requires.”’ 


There is nothing in s. 19 that expressly excludes the application of the definition, 
and it remains to ask whether the context of 8. 19 requires its exclusion. In 
considering this question, I find it easier to consider first what the definition 
of ‘owner ’”’ itself means, for the definition presents certain difficulties of 
construction and, until these difficulties are resolved, it is not possible, in my 
opinion, to approach the question whether the definition is excluded by the 
context of s. 19. 

I need not repeat the words of the definition. It plainly has in view two cases 
(i) land which is let at the rackrent; and (ii) land which is not let ata Be 
because it is let at less than the rackrent, or is not let at all. Where the land 
is let at the rackrent, the person who is entitled to receive that rackrent is the 
owner, and that finishes the matter of Ownership. There is a question, however 
of how the rackrent is to be ascertained. Two views may be suggested First, 
that there is to be a factual inquiry as to what would be the rackrent at ths 
material point of time if a lease of the land were given then irrespective of 
the rent in the existing lease; or second, that the inquiry should ie confined to the 
question whether the rent in the existing lease was a rackrent of the land i 
question when the lease was granted. In my opinion, the latte = 
preferred. Otherwise there would be no fixity in the matter. Ever time that 
the application of the definition arose, the matter would have to be ae a 
afresh, with all the expense attendant on what might be a matter of skilled 
valuation. The task might be of frequent occurrence in view of the numer 
legislative provisions in the Act to which the definition applies and BE 


r view is to be 


G 
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on which the provisions may have to be operated. On the other hand, if the date 
of the lease be the relevant date the matter is greatly simplified. If there is 
nothing to suggest that ordinary commercial considerations did not apply, that 
the rent was not a full rent fixed in the open market, and if what was let was the 
subjects in their present shape let by a person in actual possession, the stipulated 
rent could readily be assumed to be the rackrent. That it should continue 
to be the rackrent during the currency of the lease, at least if no underlease is 
later negotiated, is only reasonable, as no occasion to test the market afresh 
has arisen. To say that a person who was an owner by virtue of having originally 
let at a rackrent has ceased to be an owner merely because of a change in values, 
would result in administrative inconvenience and, at the lowest, great uncertainty 
as to who was, or was not, the owner, and as to the individual’s rights and duties. 
In my opinion, with one possible qualification, it can be said that once a rent 
is a rackrent, it is always a rackrent during the currency of the lease. Conversely, 
what is not a rackrent at the beginning of a lease and remains the rent throughout 
the lease, cannot become a rackrent during the currency of the lease. The 
question of a qualification arises where a lease at a rackrent has been followed by 
an underlease also at a rackrent. There is much to be said for the view that the 
underlease displaces the lease as the criterion of ownership within the meaning 
of the definition, and that the grantor of the underlease becomes the sole owner. 
He must be at least an owner. The reference in the definition to ‘‘ the rackrent.”’ 
and not to “a rackrent ”’ in the first alternative limb is certainly suggestive of 
the fact that the definition contemplated only one owner. Whether there can 
be more than one owner at a time in the sense of the definition is not, however, a 
question that arises in the circumstances of this case, although it arises as quite 
a different question in considering s. 19, and I would reserve my opinion on this 
point. 

The second alternative limb of the definition does not, in my opinion, give rise 
to the same difficulties of construction. If the land is not let at a rackrent there 
is no room, in my opinion, for more than one owner at a time. I cannot agree 
with DENNING, L.J., that the words “ if it were so let ’’ can be given two meanings 
to suit the circumstances of the case. In my opinion, for reasons which I shall 
elaborate later, the person who would be entitled to receive the rackrent of the 
land if it were let at a rackrent would be the person in possession under a lease 
or underlease. 

To apply the definition, then, to the facts of the present case, the appellants, 
as assignees of Hamptons, are in possession of the land in question, and, but 
for the notice of retention served by Hamptons on Nov. 27, 1951, under the 
Landlord and Tenant (War Damage) Acts, 1939 and 1941, would be paying a 
rent of £750 to the Jones trustees. The matter may be looked at as it was before 
Noy. 27, 1951. Hamptons were then lessees in possession. The rent of £750 
which they paid to the Jones trustees was, in my opinion, less than the rackrent. 
It was not seriously suggested that it was the rackrent at the date of the lease, 
and the fact that the land was let on an underlease, three years before, at a rent 
of £1,136 per annum, is practically conclusive of the matter. If, therefore, the 
definition is to be applied in the circumstances of this case, we have land let at 
less than the rackrent. As I have indicated, the owner, in my opinion, was 
Hamptons and is now the present appellants. They, in my view, are the only 
persons who would be entitled to receive the rackrent if the land were let at a 
rackrent. They are the only persons entitled at the moment to let the land at 
arackrent. I cannot accept the view which commended itself to DENNING, L.J., 
and Romer, L.J., that the definition can be divorced so far from actuality as to 
cover the case of a person who could have let the land in the past at a rackrent, 
if he had not chosen to let it at less than a rackrent. The natural way to construe 
the definition in its application to an actual case is, in my opinion, to ask, who is 
entitled to let the land at a rackrent as things are today ? I am strengthened in 
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my view by the fact that this was the construction put on a substantially similar A 
definition in the case of Truman, Hanbury, Buxton & Co. v. Kerslake (2), and 
that, whereas an entirely different definition of owner was introduced into the 
Town and Country Planning Act, 1944, and the Acquisition of Land (Authorisa- 
tion Procedure) Act, 1946, the legislature, in 1947, reverted to a definition which 
has appeared repeatedly in earlier legislation. It must be assumed that 
Parliament knew of the judicial interpretation that had been put on the old B 
definition. 

When I turn to s. 19 of the Act of 1947, I find no compelling reason to think 
that the context of the section requires the exclusion of the definition of owner 
in applying that section. It is said that the definition includes an agent, and 
that a purchase notice served by an agent does not fit into the concept of the 
section. I am not satisfied that that is so. The definition refers to an “agent CG 
for any other person ”’ and, if an agent makes a claim or serves a purchase notice 
under s. 19 (1), I assume he could only do so for his principal, and that it is his 
principal’s interest that would be affected by the claim and notice. On any 
other view, the only result would be that the context of s. 19 requires the exclusion 
of an agent from among the persons entitled to claim as owners. 

The point most strongly pressed for the Jones trustees was that the reference D 
to “any owner ” and to the purchase of “ his interest ’” Showed that more than 
one Owner was covered by s. 19 and that, accordingly, the definition did not 
apply. This only creates further difficulties. If the definition does not apply, 
what meaning is to be given to owner ? There would be only one person clearly 
covered and that would be the freeholder. But in many cases he would be the 
person least affected by refusal of permission to develop the land. It is not E 
possible, in my opinion, without the aid of a definition, to stretch the word 
owner to cover other interests in land, or all interests in land. I agree also that 
the inference from other sections of the Act in which the word owner is used 
in conjunction with other persons interested in the land and, particularly, s. 27, 
is adverse to the view that owner, in s. 19, can have any such extensive meaning. 

In my opinion, the words ‘“‘ any owner” in s. 19 (1) can receive full effect if F 
the definition is applied and the words are taken to refer to different owners at 
different times. As leases fall in, other persons who qualify as owners under the 
definition will become entitled to have their interest in the land purchased 
if permission to develop is still refused and the other conditions of the section 
are satisfied. In the result, I reach the conclusion that the judgment of the | 
Divisional Court was right. G 

I would allow the appeal. 

Appeal allowed. 

Solicitors: Comptroller and City Solicitor (for the appellants, the Corporation of 
London) ; Boxall & Boxall (for the respondents, the Jones trustees); Solicitor, 
Ministry of Health (for the respondent, the Minister of Housing and Local 
Government). 


[Reported by G. A. KipnER, Esq., Barrister-at-Law.] 
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RICHMOND (SURREY) CORPORATION ». ROBINSON AND 
OTHERS. 


[QuEEN’s Bencu Division (Lord Goddard, C.J., Cassels and Streatfeild, JJ.), 
January 18, 1955.] 


Highway—Private street works—A pportionment of cost—Objection—F ootpath— 
Repairable by inhabitants at large—Distinction between road and footpath— 
Highway Act, 1835 (5 & 6 Will. 4 c. 50), s. 5, s. 23—Private Street Works 
Act, 1892 (55 & 56 Vict. c. 57), s. 7 (b). 

By s. 23 of the Highway Act, 1835, “* No road or occupation way made 
or hereafter to be made by and at the expense of any individual or private 
person . . . shall be deemed or taken to bea highway which the inhabitants 
of any parish shall be compellable or liable to repair, unless . . .”’ certain 
conditions are fulfilled. 

At some time after 1938 and before December, 1949, a footpath was 
trodden along a strip of land lying between a street and the premises now 
belonging to the respondents. This footpath became dedicated to and used 
by the public as a highway. In 1953 the appellants proposed to make a 
foot pavement on the site of the public footpath. In accordance with the 
Private Street Works Act, 1892, s. 6, estimates and provisional apportion- 
ments were prepared and approved by resolution of the appellants with a 
view to making the pavement and charging the respondents, as frontagers, 
with apportioned costs. The respondents objected on the ground, provided 
by s. 7 (b) of the Act of 1892, that the footpath was a highway repairable 
by the inhabitants at large. 

Held : section 23 of the Highway Act, 1835, did not apply to footpaths, 
and, accordingly, the footpath, being dedicated to the public as a highway, 
had become repairable by the inhabitants at common law, and the res- 
pondents, by virtue of s. 7 (b) of the Act of 1892, were not liable to bear the 
costs of the proposed private street works. 

Appeal dismissed. 


[ As to Highways repairable by Inhabitants at large and the effect of the High- 
way Act, 1835, s. 23, see 16 Hatspury’s Laws (2nd Edn.) 279, para. 346 (3); 
and for cases on the subject, see 26 Dicrst 361-363, 869-886. 

As to the Dedication of Footpaths, see 16 Hatspury’s Laws (2nd Edn.) 393. 

For the Highway Act, 1835, s. 5, s. 23, see 11 Hatspury’s STaTuTES (2nd Edn.) 
37, 46; and for the Private Street Works Act, 1892, s. 6 (1), s. 7 (b), see ibid. 
184, 186. 

For the Public Health Act, 1875, s. 146, see 19 Hatspury’s STATUTES (2nd 
Edn.) 67.] 


Case Stated. 

This was an appeal by the Richmond (Surrey) Borough Council by way of 
Case Stated by the Appeal Committee of the Court of Quarter Sessions for the 
county of Surrey. 

Prior to 1938 Petersham Road and Ham Street were connected by a highway 
repairable by the inhabitants at large and known as Sandy Lane. The said lane 
was thirty-nine feet ten inches wide. On Sept. 13, 1938, the council made an 
order under the Public Health Act, 1925, s. 30 (1) declaring a part of Sandy Lane 
to be a new street for the purpose of the application of their bye-laws with respect 
to new streets, one of which bye-laws prescribed a width of thirty-six feet. On 
that date the owners of the land abutting on the south side were Park Estates, 
Ltd. They sold the land in plots, but by arrangement with the council the 
boundary fences of the plots were set back fourteen feet from the lane so as to 
leave a strip of land between the fences of the plot and the lane. No part of the 
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strip was conveyed to any of the purchasers of the plot. Part of the strip 
nearest to the lane and eight feet in width had at all material times consisted 
of a hedge planted with trees and shrubs. The land, other than the strip belong- 
ing to Park Estates, Ltd., was divided into seventeen premises each abutting on 
the southern side of the strip, and belonging to the various frontagers. In 
course of time there was trodden down on the strip a footpath between the 
frontagers’ premises and the carriageway. By resolution of July 21, 1953, the 
Richmond (Surrey) Borough Council under the provisions of the Private Street 
Works Act, 1892, s. 6, approved an amended estimate and provisional apportion- 
ment in respect of certain private street works to be carried out on part of Sandy 
Lane forming part of the length of Sandy Lane which had been declared to bea 
new street. All requisite steps laid down by the Private Street Works Act, 
1892, were duly taken. The proposed works consisted of a foot pavement of 
a width of six feet on the strip between the boundary fences and the hedge. The 
frontagers objected to the proposed works. On Mar. 11, 1954, a court of summary 
jurisdiction sitting at Richmond heard the objections (under s. 8 (1)) and approved 
the specification, estimate and provisional apportionment. The frontagers 
appealed to the Appeal Committee of Surrey Quarter Sessions. It was contended 
by the frontagers that the part of Sandy Lane in question was a highway 
repairable by the inhabitants at large. It was contended by the council (i) 
that the part of Sandy Lane in question was not a highway repairable by the 
inhabitants at large, (ii) that the strip of land fourteen feet wide was a street 
within the meaning of the Private Street Works Act, 1892, and (iii) that the 
original highway known as Sandy Lane did not constitute “ premises ” within 
the meaning of the Private Street Works Act, 1892. The appeal committee 
was of opinion that by the development of Sandy Lane a new street came into 
existence which was a footpath and nothing more, and was divided from the 
highway by a strip of land owned by Park Estates, Ltd., the developers, or 
some other persons; that the new street or footpath was in existence prior to 
Dec. 16, 1949, and was a street for the purposes of the Private Street Works Act, 
1892, that the whole of the new street or footpath was a highway repairable 
by the inhabitants at large under common law and was not removed from that 
class by virtue of the Highway Act, 1835, s. 23, or the National Parks and 
Access to the Countryside Act, 1949, s. 47 and s. 49 and by reason of the fact 
that the provisions of s. 50 of the Act of 1949 did not apply thereto so as to reserve 
to the council any right to make up the same under the provisions of the Act of 
1892; the committee, therefore, allowed the appeal. The council appealed. 
Rh. Hughes for the appellants. 
D. G. H. Frank for the respondents. 


LORD GODDARD, C.J.: This case raises a new and curious point under 
the Highway Act, 1835, and under the Private Street Works Act, 1892. The 
Private Street Works Act, 1892, s. 6 (1) enables a local authority to resolve to 
“sewer, level, pave, metal, flag, channel, or make good ” a new street and to 
apportion the expenses thus incurred “on the premises fronting, adjoining, 
or abutting on such street’. Section 7 provides that any owner of premises 
liable to be charged may object to the resolution on the ground, inter alia: 


(b) That a street or part of a street is (in whole or in part) a highway 
repairable by the inhabitants at large.”’ 


The facts found by the appeal committee of quarter sessions seem to be these: 
There is an old highway at Petersham called Sandy Lane. When Sandy Lane 
was ripe for development, the developers intended that between the houses 
and the old highway of Sandy Lane there should be a strip of land which would 
be used, no doubt, for access to the houses, and along which the public could 
walk as, indeed, they have walked. The appeal committee found, and there is 
ample evidence to support this finding, that this strip of land was dedicated to and 


G 


Q.B.D.] RICHMOND CORPORATION v, ROBINSON (Lorp Gopparp, C.J.) 323 


used by the public and, therefore, became a highway, and it is well known that 
at common law as a highway it would be repairable by the inhabitants at large. 
Anybody could dedicate as a highway a road or footpath or bridle path and, 
if the public accepted the dedication, as it was called, by using what the land- 
owner offered, the highway became repairable at the expense of the inhabitants 
at large. The Highway Act, 1835, was passed because this was found to be 
very inconvenient. There were a great many highways in different parts of 
the country where no doubt building was going on and because the public 
found that they were saddled with the expense of repairing these highways 
although it might be they were only there for the convenience of two or three 
people. The Highway Act, 1835, was intended to provide that the mere act 
of dedication and acceptance of the dedication would not cast the burden of 
repairing the highway on the public. By s. 23 the highway would only become 
repairable by the inhabitants at large if three months’ notice was given by the 
dedicator that he intended to dedicate and if, before dedication, he made the 
road in a substantial manner and in other respects as the section provides. 
That having been done the road would become repairable by the inhabitants 
at large in the same way as if the provisions of the Public Health Act, 1875, 
s. 146, or the Private Street Works Act, 1892, s. 6, had been carried out. 

The difficulty that has arisen in the present case is that the appeal committee 
has found that this footpath existed as a footpath since at any rate 1938 and was, 
therefore, a highway. The council now, in the purported exercise of their powers 
under the Private Street Works Act, 1892, s. 6 (1), call on the frontagers 
to pay for the making up of this footpath. The frontagers say: ‘‘ No, it is a 
highway which has become repairable by the inhabitants at large and, therefore, 
we cannot be called on under the Private Street Works Act, 1892, to pay for 
this work”’. The question is whether or not this footpath is a highway to 
which the Highway Act, 1835, applies, as this would prevent it becoming 
repairable by the inhabitants at large merely by dedication. It may be that it 
was intended it should be, but it seems to me that the words of the Act of 1835 
are not wide enough to catch it. In the interpretation section, s. 5, it is provided: 


“...the word ‘ highways’ shall be understood to mean all roads, bridges 
(not being county bridges), carriageways, cartways, horseways, bridleways, 
footways, causeways, churchways, and pavements...” 


All those are highways but it will be observed that ‘“‘ highways ”’ includes roads 
and also footpaths, so the Act is distinguishing between roads and footpaths. 
It says that a road can be a highway and a footpath can be a highway, but the 
road and the footpath are not the same things. Section 23 reads: 


““ When new highways are to be kept in repair by parishes.—No road 
or occupation way made or hereafter to be made by and at the expense _ 
of any individual or private person, body politic or corporate, nor any 
roads already set out or to be hereafter set out as a private driftway or 
horsepath in any award of commissioners under an Inclosure Act shall be 
deemed or taken to be a highway which the inhabitants of any parish shall 
be compellable or liable to repair...” 


That section applies to a road, an occupation way, a driftway or a horsepath. 
The appeal committee held that footpaths were not included in s. 23. If it 
was intended to apply to every form of highway, it would have been easy to 
have said: ‘‘ No highway made or hereafter. to be made shall be deemed to be 
repairable by the inhabitants at large’; but the words used obviously exclude 
footpaths and, therefore, if the committee find that this footpath was dedicated 
to the public and that the public accepted the dedication, it follows that it 
became a highway at common law and is repairable by the inhabitants at large 
and, therefore, is exempt under the Private Street Works Act, 1892, s. 7 (b). 
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I think the appeal committee were right in the conclusion to which they came, 
and for these reasons the appeal must be dismissed. 


CASSELS, J.: I agree. 


STREATFEILD, J.: I also agree. 
. Appeal dismissed. 


Solicitors: Town clerk, Richmond (for the appellants); Caporn & Campbell 
(for the respondents). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


NOTE. 
LANE v. LONDON ELECTRICITY BOARD. 


[QUEEN’s BENcH Drviston (Parker, L.J., sitting as a judge of the Division), 
January 17, 18, 1955.] 


Pactory—Electricity regulations—Definition of danger—Construction—Alleged 
inadequate lighting to prevent danger—Regulations for the Generation, etc., 
of Electrical Energy, 1908 (S.R. & O. 1908 No. 1312), reg. 26. 


[ For the Electricity (Factories Act) Special Regulations, 1908 and 1944, 
S.R. & O. 1908 No. 1312 as amended by S.R. & O. 1944 No. 739, see 8 HALSBURY’S 
Statutory INstRUMENTS 86.] 


The plaintiff, an electrician employed by the defendants, was instructed to 
install additional lighting in one of their sub-stations, which was being recon- 
structed. While moving through a passage between two pieces of equipment 
in the sub-station, to inspect certain machinery, his foot missed the edge of an 
open duct, measuring approximately twenty-one inches deep and eighteen 
inches wide, and he fell and sustained injuries. The plaintiff claimed damages 
from the defendants for breach of their common law duty towards him on the 
grounds that there was no grill or checker plate over the duct and that the 
lighting was inadequate. The plaintiff also alleged that the defendants were 
in breach of their statutory duty under the Electricity (Factories Act) Special 
Regulations, 1908 and 1944, reg. 26, in that the part of the premises where 
the accident occurred was not adequately lighted to prevent danger. The case 
is reported only as regards the claim for breach of statutory duty. 


Humfrey Edmunds for the plaintiff. 
W. L. Mars-Jones for the defendants. 


PARKER, L.J., having held that no breach of duty at common law was 
proved, continued: Lastly, there remain the regulations. The wording of the 
Electricity (Factories Act) Special Regulations, 1908 and 1944, reg. 26, is: 


“All those parts of premises in which apparatus is placed shall be 
adequately lighted to prevent danger.” 


That, of course, is an absolute obligation, 


irrespective of questions which arise 
at common law of reasonable care. 
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The defendants say, however, that although they admit that that regulation 
applied because this sub-station was working, at any rate in part, the injury to 
the plaintiff did not result from any danger within the meaning of that regulation. 
Danger is defined by the regulations in these terms: 


‘“* Danger ’ means danger to health or danger to life or limb from shock, 
burn, or other injury to persons employed, or from fire attendant upon 
the generation, transformation, distribution, or use of electrical energy.” 


In my opinion the words “ or other injury ”’ must be read in this context strictly 
ejusdem generis with “shock or burn”, viz., as, “or other injury ” due to 
electrical energy. The reason for this is that whenever the phrase “so as to 
prevent danger ”’ and the like appear in these regulations, for example in regs. 
2, 3, 5, 7, 8, it is, in each case, clearly referring to danger from electricity. On 
the other hand there are certain regulations where that form of words is not 
used. For example in reg. 6 which says: 


“ Every electrical joint and connection shall be of proper construction...” 
and reg. 30 which says: 


“Every sub-station shall be substantially constructed, and shall be 
so arranged that no person other than an authorised person can obtain 
access thereto otherwise than by the proper entrance, or can interfere with 
the apparatus or conductors therein from outside; and shall be provided 
with efficient means of ventilation and be kept dry.” 


These regulations, of course, are dealing with matters quite apart from the risks 
from the use of electricity. 

In my view the plaintiff cannot bring himself within reg. 26, although, as I 
have said, if he could, he has not satisfied me that the lighting in this case was 
inadequate. 

Judgment for the defendants. 


Solicitors: Rowley, Ashworth & Co. (for the plaintiff); Gardiner & Co. (for 


the defendants). 
[Reported by A. P. Prinets, Esq., Barrister-at-Law.] 
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BENMAX v. AUSTIN MOTOR CO., LTD. 


[Houser or Lorps (Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Tucker and Lord Somervell of Harrow), November 8, 9, 10, 11, 1954, 


January 20, 1955.] 


Appeal—Judge without jury—Perception and evaluation of facts—Principles 
on which appellate court acts. 
' An appellate court, on an appeal from a case tried before a judge alone, 
should not lightly differ from a finding of the trial judge on a question of 
fact, but a distinction in this respect must be drawn between the perception 
of facts and the evaluation of facts. Where there is no question of the 
credibility of witnesses, but the sole question is the proper inference to be 
drawn from specific facts, an appellate court is in as good a position to 
evaluate the evidence as the trial judge, and should form its own independent 
opinion, though it will give weight to the opinion of the trial judge. 
Appeal dismissed. 


[ As to the Principles on which the House of Lords act on hearing Appeals, 
see 9 Hatspury’s Laws (3rd Edn.) 364, para. 846. 

As to the Principles on which the Court of Appeal acts on hearing Appeals, 
see 26 Hatspury’s Laws (2nd Edn.) 122, para. 241; and for cases on the subject, 
see DicEst (Practice) 769-771, 3348-3362.] 


Cases referred to: 


(1) Montgomerie & Co. v. Wallace-James, [1904] A.C. 73; 73 L.J.P.C. 25; 
90 L.T. 1; Digest (Practice) 770, 3354. 

(2) Mersey Docks & Harbour Board v. Procter, [1923] A.C. 253; 92 L.J.K.B. 
479; 129 L.T. 34; 36 Digest (Repl.) 15, 60. 

(3) Watt (or Thomas) v. Thomas. [1947] 1 All E.R. 582; [1947] A.C. 484; 1947 
S.C.(H.L.) 45; [1947] L.J.R. 515; 176 L.T. 498; 2nd Digest Supp. 

(4) Riekmann v. Thierry, (1896), 14 R.P.C. 105; 36 Digest (Repl.) 679, 313. 


Appeal. 

Appeal by the registered proprietor of letters patent in respect of an invention 
from an order of the Court of Appeal dated Nov. 17, 1953, reversing an order of 
Luoyp-Jacos, J., dated May 8, 1953. The appellant, Sydney Benmax, claimed 
an injunction restraining the respondents, the Austin Motor Co., Ltd., whether by 
themselves or by their agents, from infringing letters patent No. 586058 dated 
Sept. 4, 1944, granted to the appellant in respect of an invention for “ Improve- 
ments in or relating to the upholstering of furniture ”. The respondents denied 
that they had infringed the letters patent and alleged that they were invalid. 
They counterclaimed for the revocation of the letters patent and for an injunction 
restraining the appellant from threatening proceedings for their infringement and 
for a declaration that such threats were unjustifiable. Lioyp-Jacon, J .» held 
that the letters patent were valid and that the claims relied on by the appellant 
at the trial had been infringed. The Court of Appeal held that the letters patent 
were invalid because the alleged invention was obvious having regard to the 
combined effect of three specific prior disclosures. On appeal to the House of 
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Lords, the appellant contended, among other contentions, that the existence of I 


an inventive step was a question of fact which the trial judge had decided in the 
appellant’s favour, and, therefore, the Court of Appeal should not have reversed 
his decision on this point, except for certain reasons, which were not present in 
the case. This report is confined to this point. 


K.. E. Shelley, Q.C., and J. N. K. Whitford for the appellant. 


Charles Russell, Q.C., Kenneth Johnston, Q.C., and G. W. Tompkin for the 
respondents. 


H.L.] BENMAX v, AUSTIN MOTOR CO., LTD. (Viscount Stmonps) wf 
The House took time for consideration. 


Jan. 20. The following opinions were read. 


VISCOUNT SIMONDS : My Lords, I have had the privilege of reading” 


the opinion which my noble and learned friend, Lorp Morton or HENRYTON, 
is about to deliver, and I agree so fully with it that I think it necessary to add 
nothing except on one question of genetal importance which has once more been 
raised on this appeal. 

Learned counsel for the appellant urged in the forefront of his argument that 
the existence of an inventive step was a question of fact which had been decided 
by the trial judge, Luoyp-Jacos, J., in favour of the appellant, and, therefore, 
that the Court of Appeal should not have reversed his decision except for certain 
reasons which clearly were not present in this case. I think it convenient, 
therefore, to state my view on this question, though I am aware that it does not 
entirely agree with observations made in this House by noble Lords for whose 
opinion I have the highest regard. Fifty years ago in Montgomerie & Co. v. 
Wallace-James (1), Lorp Hatssury, L.C., said ([1904] A.C. at p. 75): 


“ But where no question arises as to truthfulness, and where the question 
is as to the proper inferences to be drawn from truthful evidence, then the 
original tribunal is in no better position to decide than the judges of an 
appellate court.” 


And in Mersey Docks & Harbour Board v. Procter (2), Viscount Cave, L.C., said 
([1923] A.C. at p. 258): 


“ The procedure on an appeal from a judge sitting without a jury is not 
governed by the rules applicable to a motion for a new trial after a verdict 
ofa jury. In such a case it is the duty of the Court of Appeal to make up its 
own mind, not disregarding the judgment appealed from and giving special 
weight to that judgment in cases where the credibility of witnesses comes 
into question, but with full liberty to draw its own inference from the facts 
proved or admitted, and to decide accordingly.” 


It appears to me that these statements are consonant with R.S.C., Ord. 58, r. 1, 
which prescribes that 


* All appeals to the Court of Appeal shall be by way of re-hearing ”’ 


and r. 4: 


“The Court of Appeal shall have power to draw inferences of fact and to 
give any judgment and make any order which ought to have been made . . .” 


This does not mean that an appellate court should lightly differ from the finding 
of a trial judge on a question of fact, and I would say that it would be difficult for 
it to do so where the finding turned solely on the credibility of a witness. But I 
cannot help thinking that some confusion may have arisen from failure to 
distinguish between the finding of a specific fact and a finding of fact which is 
really an inference from facts specifically found, or, as it has sometimes been 
said, between the perception and evaluation of facts. An example of this 
distinction may be seen in any case in which a plaintiff alleges negligence on the 
part of the defendant. Here, it must first be determined what the defendant, 
in fact, did, and secondly, whether what he did amounted in the circumstances 
(which must also, so far as relevant, be found as specific facts) to negligence. A 
jury finds that the defendant has been negligent and that is an end of the matter 
unless its verdict can be upset according to well-established rules. A judge 
sitting without a jury would fall short of his duty if he did not first find the 
facts and then draw from them the inference of fact whether or not the defendant 


he 
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had been negligent. This is a simple illustration of a process in which it may often A 
be difficult to say what is simple fact and what is inference from fact, or, to repeat 
what I have said, what is perception, what evaluation, Nor is it of any impor- 
tance to do so except to explain why, as I think, different views have been 
expressed as to the duty of an appellate tribunal in relation to a finding by a trial 
judge. For I have found on the one hand universal reluctance to reject a finding 
of specific fact, particularly where the finding could be founded on the credibility B 
or bearing of a witness, and, on the other hand, no less a willingness to form an 
independent opinion about the proper inference of fact, subject only to the 
weight which should, as a matter of course, be given to the opinion of the learned 
judge. But the statement of the proper function of the appellate court will be 
influenced by the extent to which the mind of the speaker is directed to the one 
or the other of the two aspects of the problem. C 

In a case like that under appeal where, so far as I can see, there can be no 
dispute about any relevant specific fact, much less any dispute arising out of the 
credibility of witnesses, but the sole question is whether the proper inference 
from those facts is that the patent in suit disclosed an inventive step, I do not 
hesitate to say that an appellate court should form an independent opinion, 
though it will naturally attach importance to the judgment of the trial judge. D 
I ought not to conclude this opinion without saying how much I have owed in 
the preparation of it to certain writings by ProrEssor GOODHART. 

I would dismiss this appeal. 


LORD MORTON OF HENRYTON having considered the question of 

the validity of the patent and concluded that the invention was obvious and E 
involved no inventive step, having regard to the prior user of the same device 
and the absence of any evidence that the application of that device to upholstered 
material involved any inventive step, continued: My Lords, counsel for the 
appellant pointed out that the existence or non-existence of an inventive step isa 
question of fact decided in favour of the appellant by the trial judge, who had the 
advantage of seeing and hearing the witnesses. They suggested that your Lord- 
ships should hesitate long before overruling his decision. My Lords, ‘this is an 
argument of great weight if the credibility of witnesses has come in question ; 
but in the present case it would appear that the learned judge did not doubt 
the credibility of any witness, and formed his view by inference from the evidence 
asa whole. The Court of Appeal formed the opposite view by the same method 
and I agree with that court. 

My last observations were prepared before I had the privilege of reading in G 
print the speech which has just been delivered from the Woolsack. It will be 
apparent from these observations that my views on the subject of appellate 
courts in no way differ from those which have just been expressed by my noble 
and learned friend Viscount Srmonps. I would dismiss the appeal. 


LORD REID : My Lords, I have had an opportunity of reading the speech H 
which my noble and learned friend, Lorp Morton oF HENRYTON, has just 
delivered. I agree with it and I-cannot usefully add anything to it. I have also 
had an opportunity of reading the speech of my noble and learned friend, Lorp 
Stmonps. Iam also in agreement with it but, in view of the general importance 
of the question with which he has dealt, I think it right to express my views in 
my Own words. 

Apart from cases where appeal is expressly limited to questions of law, an 
appellant is entitled to appeal against any finding of the trial judge, whether it be 
a finding of law, a finding of fact or a finding involving both law and fact. But 
the trial judge has seen and heard the witnesses, whereas the appeal court is 
denied that advantage and only has before it a written transcript of their evidence. 
No one would seek to minimise the advantage enjoyed by the trial judge in 
determining any question whether a witness is, or is not, trying to tell what he 
believes to be the truth, and it is only in rare cases that an appeal court could be 
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A satisfied that the trial judge has reached a wrong decision about the credibility 
of a witness. But the advantage of seeing and hearing a witness goes beyond 
that. The trial judge may be led to a conclusion about the reliability of a 
witness’s memory or his powers of observation by material not available to an 
appeal court. Evidence may read well in print but may be rightly discounted 
by the trial judge or, on the other hand, he may rightly attach importance to 

B evidence which reads badly in print. Of course, the weight of the other evidence 
may be such as to show that the judge must have formed a wrong impression, 
but an appeal court is, and should be, slow to reverse any finding which appears 
to be based on any such considerations. 

The authority which is now most frequently quoted on this question is the 
speech of Lorp THANKERTON in Watt (or Thomas) v. Thomas (3), and particularly 

C the passage which I now quote ({1947] 1 All E.R. at p. 587): 


“IT. Where a question of fact has been tried by a judge without a jury 
and there is no question of misdirection of himself by the judge, an 
appellate court which is disposed to come to a different conclusion on the 
printed evidence should not do so unless it is satisfied that any advantage 
enjoyed by the trial judge by reason of having seen and heard the witnesses 
could not be sufficient to explain or justify the trial judge’s conclusion. 
Il. The appellate court may take the view that, without having seen or 
heard the witnesses, it is not in a position to come to any satisfactory 
conclusion on the printed evidence. III. The appellate court, either 
because the reasons given by the trial judge are not satisfactory, or because 
it unmistakably so appears from the evidence, may be satisfied that he has 
not taken proper advantage of his having seen and heard the witnesses, and 
the matter will then become at large for the appellate court. It is obvious 
that the value and importance of having seen and heard the witnesses will 
vary according to the class of case, and, it may be, the individual case in 
question.” 


F Watt (or Thomas) v. Thomas (3) was a consistorial case based on cruelty, and I think 
that the whole passage which I have quoted refers to cases where the credibility 
or reliability of one or more witnesses has been in dispute and where a decision on 
these matters has led the trial judge to come to his decision on the case as a 
whole. If that be right, then I see no reason to doubt anything that was said 
by Lorp THANKERTON. But in cases where there is no question of the credibility 

G or reliability of any witness, and in cases where the point in dispute is the proper 
inference to be drawn from proved facts, an appeal court is generally in as good 
a position to evaluate the evidence as the trial judge, and ought not to shrink 
from that task, though it ought, of course, to give weight to his opinion. In 
Riekmann v. Thierry (4), Lorp Hatspury, L.C., said (14 R.P.C. at p. 116): 


“The hearing upon appeal is a re-hearing, and I do not think there is any . 
H presumption that the judgment in the court below is right.” 


And later in the same speech he said (ibid.): 


“Upon appeal from a judge where both fact and law are open to appeal, 
it seems to me that the appellate tribunal is bound to pronounce such 
judgment as in their view ought to have been pronounced in the court from 

I which the appeal proceeds, and that it is not within their competence to say 
that they would have given a different judgment if they had been the judge 
of first instance, but that because he has pronounced a different judgment 
they will adhere to his decision.” 


My Lords, there may be a difference of emphasis between this view and that 
expressed in the quotations given by my noble and learned friend, Lorp Stmonps, 
on the one hand, and the view expressed by Lorp THANKERTON and by other 
noble Lords and learned judges to the same effect on the other hand, but I can find 
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no essential difference between the two views, and, plainly, the present case is 
not one in which any question of credibility, even in its widest sense, can be said 
to arise. I, therefore, agree that the appeal should be dismissed. 


LORD TUCKER : My Lords, for the reasons which have been stated by 
my noble and learned friend, Lorp MoRTON OF HENRYTON, I agree that this 
appeal should be dismissed. I also desire to state my concurrence in the observa- 
tions which have been made by your Lordships with regard to the functions of 
your Lordships’ House and the Court of Appeal when dealing with the findings 
of fact of a trial judge. 


LORD SOMERVELL OF HARROW : My Lords, I agree for the reasons 
given by my noble and learned friend, Lorp Morton oF HENRYTON, that this 
appeal should be dismissed. I would wish to add a few sentences on the point 
dealt with by my noble and learned friend, Lorp Stmonps. I would, as does he, 
respectfully differ from those who have suggested that an appeal on fact from a 
judge sitting alone is the same as, or should be assimilated to, an appeal from a 
jury. Apart from the fact that, in the former case, the appeal is a re-hearing, 
juries do not, and judges in varying degree do, give reasons for their conclusions. 
In a negligence action, it may be clear on an appeal from a judge alone how he 
has found what have been conveniently called the primary facts. An appellate 
court must be free to consider whether the judge, who has, I will assume, found 
for the plaintiff, applied the standard of the reasonable man, as our law prescribes, 
or the standard of a man of exceptional care and prescience. 

The advantages enjoyed by the trial judge have often been stated and are, 
I am sure, familiar to all appellate courts. The difficult cases are those where 
there are circumstances on which appellant and respondent can each rely. The 
judge has based his decision on the way in which witnesses give their evidence. 
Unless there is no dispute at all he always does this. On the other hand, there are 
sentences in his judgment which indicate very probably, but not certainly, that 
he did not have present to his mind an answer or document which plainly affects 
the accuracy of a witness he has relied on, or his general conclusion. I only 
refer to this in order to emphasise the impossibility, in my opinion, of laying 
down anything in the nature of a code as to the circumstances in which an 
appellate court should interfere either by reversing the trial judge or ordering a 
new trial. I agree that the appeal should be dismissed. 
Appeal dismissed. 


Solicitors: Oscar Mason & Co. (for the appellant); Sharpe, Pritchard & Co., 
agents for Ryland, Martineau & Co., Birmingham (for the respondents). 
[Reported by G. A. Kipner, Esa., Barrister-at-Law.] 
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HARPER AND ANOTHER v. SECRETARY OF STATE FOR 
THE HOME DEPARTMENT. 


(Court oF AppEAL (Sir Raymond Evershed, M.R., Jenkins and Hodson, L.JJ.), 
December 20, 1954.] 


Elections—Parliamentary—Redistribution of seats—Discretion of the Boundary 
Commission—N umber of constituencies in England to be increased from 506 
to 511—Method employed in determining number of constituencies stated in 
report—Draft Order in Council giving effect to commission’s recommenda- 
tions approved by both Houses of Parliament—V. alidity of report challenged 
by two electors—A pplication to restrain draft order from being submitted to 
Her Majesty in Council—House of Commons (Redistribution of Seats) Act, 
1949 (12 & 13 Geo. 6 c. 66), s. 2 (1) (a), (5), s. 3 (4), Sch. 2. 

Crown—Relief against the Crown—I njunction against Secretary of State— 
Redistribution of seats in the House of Commons—Crown Proceedings Act, 
1947 (10 & 11 Geo. 6 c. 44), s. 21. 

In November, 1954, the Boundary Commission for England presented a 
report to the Secretary of State for the Home Department and Minister for 
Welsh Affairs (referred to in this report as “ the Secretary of State ’’), 
pursuant to the House of Commons (Redistribution of Seats) Act, 1949, s. 2. 
In para. 8 of the report, the commission, after referring to r. 1 of Sch. 2 to the 
Act, said: “. . . we were advised that it was unlikely that the Boundary 
Commissions for Scotland and Wales would find it necessary to allocate more 
than the existing number of seats, viz., seventy-one in Scotland and thirty- 
six in Wales. We thus proceeded on the basis that the number of consti- 
tuencies available for distribution in England was to be not substantially 
greater or less than 506 and we allocated seats provisionally to administrative 
counties with their associated county boroughs on the basis of one seat for 
each complete unit of electors, the unit representing the average electorate 
in England, namely, 57,122, determined by dividing the total English 
electorate, viz., 28,904,108, by 506.’ In para. 9 the commission said that 
their aim was to create 506 constituencies, each of which would be at or near 
the electoral quota, without cutting across local government boundaries; 
that, while in some cases the task was simple, other cases called for special 
consideration, the choice lying between departing substantially from the 
quota or disregarding boundaries. Their recommendation was that the 
number of constituencies in England should be increased from 506 to 511, and, 
according to the re-arrangement recommended by them, the figures of the 
electorate in more than eighty per cent. of the constituencies would be 
between forty-five thousand and sixty-five thousand, of which the electoral 
quota, namely 55,670, formed the mean. Pursuant tos. 2 (5) of the Act, the 
Secretary of State laid the report before Parliament, together with draft | 
Orders in Council for giving effect to the recommendations contained in the 
report. Among the draft orders was one entitled ‘‘ Draft Parliamentary 
Constituencies (Manchester, Oldham and Ashton under Lyne) Order, 1954,” 
which provided for the alteration of the number and boundaries of the 
wards of the county borough of Manchester. ‘This draft order was approved 
by both Houses of Parliament. Two electors who would be affected if the 
order came into force obtained an ex parte injunction restraining the Secre- 
tary of State from submitting the draft order to Her Majesty in Council on 
the ground that the report of the commission did not comply with the rules 
set out in Sch. 2 to the Act of 1949 and was not a report under the Act, 
within the meaning of s. 2 (5), in that the commission had misdirected them- 
selves. The ground of alleged misdirection was that, if the calculation of the 
number of constituencies required for England had been carried out in 
accordance with the rules in Sch. 2, there should be 519 constituencies, 
not, 506, and that the calculation mentioned in para. 8 of the report ought 
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to have been made on the footing that the number of constituencies available 
was 519. On appeal, an injunction having been granted ex parte, ; 

Held: on the true construction of the Act of 1949, in so far as the dis- 
cretion over the division of England into parliamentary constituencies, 
which was conferred by the rules for the redistribution of seats in Sch. 2 to 
the Act of 1949, was not the discretion of the Boundary Commission for 
England, on whom it was primarily conferred, the exercise of the discretion 
was a matter for Parliament, and it was not competent for the court to 
‘determine whether a particular line of approach, which commended itse'f 
to the commission, was the best; in the present case the recommendations 
of the commission were not manifestly at variance with the Act of 1949, 
the resolutions of the Houses of Parliament approving the draft Order im 
Council were not affected by any invalidity, and the injunction should not 
have been granted. - 

Quaere, whether, having regard to the Crown Proceedings Act, 1947, 
the plaintiffs were entitled to bring proceedings of this nature against the 
Secretary of State, and whether, having regard to s. 21 of the Act of 1947, 
the plaintiffs could, in any event, have obtained an injunction against the 
Secretary of State (see p. 340, letter B, post). 

Appeal allowed. 


[ Editorial Note. This case illustrates incidentally an unusual procedural 
point, viz., an appeal against the granting, as distinct from.the refusal, of an 
injunction ex parte. If an ex parte application has been refused, an application 
for a similar purpose may be made to the Court of Appeal under R.S.C., Ord. 58, 
r. 10 (compare Ex parte Fry, [1954] 2 All E.R. 118); but that rule does not apply 
to cases where the ex parte application has been granted. Section 27 of the 
Supreme Court of Judicature (Consolidation) Act, 1925 (5 Hatspury’s Sta TuTES 
(2nd Edn.) 355) confers on the Court of Appeal jurisdiction to hear appeals from 
orders of the High Court, subject to such restrictions as are imposed by other 
provisions of that Act or by the Rules of the Supreme Court, which seem not to 
exclude an appeal against the granting of an injunction ex parte. The circum- 
stances of the present case were, however, exceptional; and in other cirecum- 
stances, if an ex parte injunction were likely to continue for a substantial time, 
any application against its continuance would, presumably, be made to the High 
Court to discharge the injunction (see per Str RaymonpD EversHeEp, M.R., at 
p- 334, letter B, post). 

For the House of Commons (Redistribution of Seats) Act, 1949, see 8 
Hatspury’s Statutes (2nd Edn.) 564. 

For the Crown Proceedings Act, 1947, s. 21, see 6 HatsBurRyY’s STATUTES 
(2nd Edn.) 61.] 

Cases referred to: 


(1) Hammersmith Borough Council v. Boundary Commission for England. 
Fulham Borough Council v. Boundary Commission for England, (Dec. 
14, 1954), Unreported. 

(2) R. v. Electricity Comrs., Ex p. London Electricity Joint Committee Co. 
(1920), Lid., [1924] 1 K.B. 171; 93 L.J.K.B. 390; 130 L.T. 164; 88 
J.P. 13; 20 Digest 197, 7. 

(3) A.-G. for New South Wales v. T'rethowan, [1932] A.C. 526; 101 Loe. Ce 
158; 147 L.T. 265; Digest Supp. 

(4) R. v. Treasury Lords Comrs., (1872), L.R. 7 Q.B. 387; 41 L.J.Q.B. 178: 
26 L.T. 64; 36 J.P. 661; 16 Digest 303, 1160. , 

Appeal. 


Pursuant to s. 2 (1) of the House of Commons (Redistribution of Seats) Act 
1949, the Boundary Commission for England submitted to the Secretary of 
State for the Home Department their first periodical report, dated Nov. 10, 1954 
showing the constituencies into which they recommended that England should 


A 
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be divided in order to give effect to the rules set out in Sch. 2 to the Act of 1949, 
On Nov. 18, 1954, the Secretary of State laid before Parliament the report and 
draft Orders in Council giving effect to the recommendations contained therein. 
Among the draft orders was the draft Parliamentary Constituencies (Manchest er, 
Oldham and Ashton under Lyne) Order, 1954, which altered, among other things, 
the number and boundaries of the wards of the county borough of Manchester. 
This draft order was approved by both Houses of Parliament. The Manchester 
City Council having unsuccessfully protested against the recommendations of 
the commission, an action against the Secretary of State for the Home Depart- 
ment was commenced by Richard Stevenson Harper (the lord mayor of the 
city of Manchester) and Forrester Lord (a councillor of the city of Manchester), 
as electors of wards in the city which were to be removed from their existing 
constituencies. By the writ, which was issued on Dec. 17, 1954, the plaintiffs 
claimed: (i) a declaration that the report of the Boundary Commission for 
England dated Nov. 10, 1954, was not made in accordance with and did not 
comply with the rules set out in Sch. 2 to the Act of 1949, and that the report 
was not a “ report under the said Act ”’ within the meaning of s. 2 (5) of the Act; 
(i) a declaration that the defendant, the Secretary of State, was not bound by 
s. 3 (4) of the Act to submit, and ought not to submit, to Her Majesty in Council 
the draft Parliamentary Constituencies (Manchester, Oldham and Ashton under 
Lyne) Order, 1954, giving effect to the recommendations contained in the report ; 
and (iii) an injunction restraining the defendant from submitting the draft 
order to Her Majesty in Council. 

On the morning of Dec. 17, 1954, the plaintiffs applied ex parte to RoxBuRGH, 
J., for an interlocutory injunction in the terms of para. (iii) of the writ. The 
learned judge adjourned the hearing of the application until the afternoon so as to 
give the defendant an opportunity to appear. It was, however, impossible for 
the defendant to be represented by counsel at the hearing that afternoon, 
and, owing to the urgency of the matter, Roxspureu, J., dealt with the matter 
as an ex parte application and made an order, ex parte, restraining the defendant 
from presenting the draft order to Her Majesty in Council until after Dec. 21, 
1954, or until further order, or until the Boundary Commission for England had 
reported in accordance with the Act of 1949, with liberty to the plaintiffs to serve 
notice of motion for Dec. 21, 1954, together with the writ of summons. As it 
was inconvenient to postpone the submission of the draft order to the Privy 
Council to a day later than Dec. 21, 1954, the defendant applied to the Court of 
Appeal to discharge the order of Roxsureu, J., granting the injunction. 


The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and N.S. 8. 
Warren for the defendant, the Secretary of State. 
Sir Andrew Clark, Q.C., J. V. Nesbitt and R. L. McHwen for the plaintiffs. 


SIR RAYMOND EVERSHED, M.R.: This case comes before us in very 
unusual circumstances, and it is right that I should first make clear as a matter 
of procedure what it is that we are being called on to determine. The writ in the 
action was issued I think last Friday, the plaintiffs being two individuals, a Mr. 
Harper and Mr. Lord, who are electors at the moment in one of the parliamentary 
divisions of Manchester. The defendant as described in the writ is the Secretary 
of State for the Home Department. The relief sought in the writ is, first, a 
declaration that the report of the Boundary Commissioners dated Nov. 10, 1954, 
and submitted to the defendant, that is the Secretary of State, under the House 
of Commons (Redistribution of Seats) Act, 1949, was not made in accordance 
with that Act, and was, therefore, not a report as stated in that Act. The writ 
proceeded to seek a further declaration that the Secretary of State was not bound 
to submit and ought not to submit to Her Majesty in Council a draft Order in 
Council giving effect to the report and then seeks an injunction. 

The plaintiffs moved, as I understand, before RoxBuRGH, Wes oye Friday 
morning for an ex parte injunction ; and though the learned judge, apprehending 
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the seriousness of the matter, gave an opportunity so that the defendant could 
be before him in the afternoon, it was not in fact practicable, as may well be 
understood, for the defendant then to be represented by counsel. The judge 
accordingly dealt with the matter as an ex parte application. He made an 
order ex parte restraining the Secretary of State until after Tuesday (that is 
tomorrow) or further order, from presenting to Her Majesty in Council a draft 
Order in Council as intimated in the indorsement to the writ. In the ordinary 
course the procedure would be, I do not doubt, that if the interval before the 
motion came on to be heard in the ordinary way were substantial, and if at the 
same time the defendant thought on any sufficient ground that the ex parte 
injunction ought not to be continued, then he would apply to discharge the ex 
parte injunction. In this case, as I have intimated, the ex parte injunction 
only runs until tomorrow. It might, therefore, have been thought the more 
natural course to wait until tomorrow in order that.the learned judge might 
hear the motion inter partes, make a decision, and then if either party were 
dissatisfied with that decision, there could be an appeal to this court. Through 
no fault or malice on anybody’s part, however, this matter has come before the 
court very late in the term, and the case being obviously one of substance and 
some urgency, to put it no higher, it has been thought proper on behalf of the 
Secretary of State to come today to this court to appeal against the making of 
the injunction ex parte. We are therefore only concerned with the question 
whether that ex parte injunction was rightly granted. I think it right to 
emphasise these procedural matters because the course which has been followed, 
and which learned counsel have both thought it right to pursue here, is one 
which owes its existence, owes the fact of its having been followed, to the special 
circumstances, particularly as to time, in which the court is now placed. I do 
not, however, forget that it is only with the ex parte injunction that the court 
is now concerned. Yet if we reach a conclusion that the ex parte injunction 
should not have been granted on grounds which affect the declarations sought in 
the writ, it is obvious that, as a practical matter, our decision is likely to govern 
what will hereafter occur on the hearing of the motion tomorrow and, I dare say, 
of the action itself. - 

After that preamble I turn to some references to the Act of 1949 which is 
involved. First, however, it is plain that the form of the action is an unusual 
one. The defendant is the Secretary of State, and, as is apparent from the 
indorsement, what it is sought by the plaintiffs to achieve is an injunction to 
restrain the Secretary of State from presenting to Her Majesty in Council a 
draft order which has already received the approval of both Houses of Parlia- 
ment. It is therefore obvious that the court is concerned with matters which 
at any rate come somewhat near to touching on the relative spheres of Parliament 
and the courts. I shall have something later to say about the defendant and 
the name by which he is sued, “‘ Secretary of State for the Home Department ”’; 
but I will first recite the necessary parts of the Act of 1949. It was an Act 


passed to replace an earlier Act, and as I follow it, to consolidate earlier enact- 
ments. Its long title is 


“ An Act to consolidate the enactments which make permanent provision 
for the redistribution of seats at parliamentary elections ...” 


Section 1 established Boundary Commissions for the four parts of the United 
Kingdom of Great Britain and Northern Ireland, viz., England, Seotland, Wales 


and Northern Ireland. After stating how these commissions were to be con- 
stituted, s. 2 (1) provides: 


‘ Kach Boundary Commission shall keep under review the representation 
in the House of Commons of the part of the United Kingdom with which 
they are concerned and shall, in accordance with the next following sub- 
section, submit to the Secretary of State reports with respect to the whole 
of that part of the United Kingdom, either—(a) showing the constituencies 


A 


D 


A 


B 


C.A.] HARPER v. SECRETARY OF STATE (Str R. EversHep, M.R.) 335 


into which they recommend that it should be divided in order to give effect 
to the rules set out in Sch. 2 to this Act; or (b) stating that, in the opinion 
of the commission, no alteration is required .:. .” 


We are concerned with alternative (a). I can pass over the next three sub- 
sections. Then s. 2 (5) provides: 


‘ As soon as may be after a Boundary Commission have submitted a report 
to the Secretary of State under this Act, he shall lay the report before 
Parliament together, except in a case where the report states that no altera- 
tion is required . ... with the draft of an Order in Council for giving effect, 
whether with or without modifications, to the recommendations contained 
‘in the report.” 
Section 3 (2) provides: 


* The draft of any Order in Council laid before Parliament by the Secretary 
of State under this Act for giving effect, whether with or without modifica- 
tions, to the recommendations contained in the report of a Boundary 
Commission may make provision—(a) for any matters which appear to 
him to be incidental thereto or consequential thereon ...” 


and there are certain other provisions, which I need not enumerate. Then 
s. 3 (4) says: 


“ If any such draft is approved by resolution of each House of Parliament, 
the Secretary of State shall submit it to His Majesty in Council.” 


Before I pass to Sch. 2 which sets out the rules to give effect to which, as will 
be recalled, s. 2 provides that the recommendations be directed, I pause to 
re-state this fact. In the present case, the Secretary of State, having received 
the report, to which I shall later advert, laid it before Parliament, together with 
a draft Order in Council, and each of the Houses of Parliament approved that 
Order in Council. Prima facie, therefore, the Secretary of State must now 
submit the draft Order in Council to Her Majesty. I have said that the case is, 
therefore, a striking one, coming near (at the least) to involving the privileges 
and powers of Parliament; but let me say at once that the courts have never 
been reluctant or afraid to exercise their powers where they are satisfied that 
such powers reside in the courts, and that some one or more of the subjects of 
Her Majesty are in danger of finding their rights imperilled. 

I come now to Sch. 2, containing the rules which are to be the guide of the 
Boundary Commission in making and presenting their reports. The rules in 
Sch. 2 are described as “‘ Rules for redistribution of seats’. Rule 1 is: 


‘** The number of constituencies in the several parts of the United Kingdom 
set out in the first column of the following table shall be as stated respectively 
in the second column of that table.” 


Part of the United Kingdom. No. of Constituencies. 
Great Britain or .. Not substantially greater or less than 613 
Scotland... sie .. Not less than 71 
Wales AS es .. Not less than 35 
Northern Ireland .. eel 2 


It is convenient to pause in order to say that (the figure for Wales having risen 
to thirty-six) from the figure of 613 opposite “Great Britain” one ‘should 
deduct the figure of 107, so that in considering the English representation one 
may say for practical purposes that the figure is not to be substantially greater 
nor less than 506. 

Rule 2 says: ‘“‘ Every constituency shall return a single member ”. Rule 3 
relates to the city of London. Rule 4 opens with the words: “So far as is 
practicable having regard to the foregoing rules ”’, and then there are provisions 
directing the commissioners that counties or parts of counties shall not be 
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included in constituencies which are included in the whole or parts of other A 


counties. Then there is a rule particularly directed to the inter-relations of 
parliamentary representations and local government. Rule 5 says: 


“The electorate of any constituency shall be as near the electoral quota 
as is practicable having regard to the foregoing rules; and a Boundary 
Commission may depart from the strict application of the last foregoing 
rule if it appears to them that a departure is desirable to avoid an excessive 
disparity between the electorate of any constituency and the electoral 


> 


quota rete 
Rule 6 is: 


“A Boundary Commission may depart from the strict application of the 
last two foregoing rules if special geographical considerations, including’ 
in particular the size, shape and accessibility of a constituency, appear to 
them to render a departure desirable.” 


Then, to complete my reading of the schedule, the phrase, “‘ electoral quota ”’, 
used in r. 5, is defined to mean, so far as Great Britain is concerned, 


“a number obtained by dividing the electorate for Great Britain by the 
number of constituencies in Great Britain existing on the enumeration 
date.” 


I need not take time to state what is meant by ‘“‘ enumeration date ”. 

Before I proceed to consider what has been done, I venture to draw attention 
to one feature of these rules which seems to me to be striking, and that is that 
within certain broad lines plainly a measure of latitude or of discretion is 
conferred. It is primarily conferred, I think, on the commission. It would be 
difficult to think of any other way in which such a body would work. To take 
examples, in r. 1 a figure is mentioned ‘ not substantially greater or less ”’. 
Then in r, 4 is the phrase “ so far as is practicable having regard to the foregoing 
rules’; and inr. 5 it is stated “‘ the electorate of any constituency shall be as 
near the electoral quota as is practicable having regard to the foregoing rules ”’, 
and the 


‘‘ Boundary Commission may depart from the strict application of the last 
foregoing rule if it appears to them that a departure is desirable to avoid - 
an excessive disparity ...” 


And in r. 6 again: “A Boundary Commission may depart from the strict 
application ” if it appears to them “ desirable ”, and so forth. It is, however, 
a fact that some primacy is obviously given to the first three rules; particularly, 
for example, Scotland’s representation is to be “not less than 71”, and for 
Great Britain as a whole the number of constituencies is to be not substantially 
greater or less than 613. Inr. 2 again “ every constituency shall” be a single 
member constituency. 

I turn now to see how the commission in this case have gone about their task. 
The authority for the procedure adopted was stated in para. 8 of their report. 
They said that they were advised that it was unlikely that their opposite numbers, 
so to speak, i.e., the Boundary Commissions for Scotland and Wales, should want 
to add to Scottish and Welsh representation and they—now I am quoting— 
“’ proceeded on the basis that the number of constituencies available for distribu- 
tion in England was to be not substantially greater or less than 506 ”’. Pausing 
there, it seems impossible to suggest that the Boundary Commission have done 
anything so far to which anybody could take the smallest exception. They 
then added this sentence, which has brought on them the criticism of acting 
outside their proper sphere. They said: 


“se 





+++ Wwe allocated seats provisionally to administrative counties with their 
associated county boroughs on the basis of one seat for each complete unit 
of electors, the unit representing the average electorate in England, namely, 
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ie determined by dividing the total English electorate, viz., 28.904,168 
y 506.” 


In para. 9 it was stated: 


cc . a < ° - 

Our aim was to create 506 constituencies each of which would be at or 
near the electoral quota without cutting across local government 
boundaries.” 


They said that in some cases that would be easy enovgh, and then they said 
that in others it would require special consideration, and in those cases what 
they had to do was to decide between departure from quota or disregard of 
boundaries. After considering all those cases accordingly, their recommendation 
was that they would increase the number of constituencies in England from 506 
to 511; but they show that their final suggested re-arrangement was such that 
in more than eighty per cent. of the whole they did achieve a range of figures 
of electorate which was close to the electoral quota, the electoral quota as defined 
by the Act being a total of 55,670. 

Now the challenge to the validity of that report (for that is what is said, 
and must be said) is that in the sentence which I read in para. 8 referring to a 
provisional allocation on the basis of a unit of single member constituencies, 
every unit containing 57,122, there was a misdirection of themselves so funda- 
mental as to disable all the later calculations. It is said that what they ought 
to have done was to work out and discover what the electoral quota was (as 
indeed they did), viz., 55,670, and if by that figure they had divided the total 
English electorate, 28,900,000 odd, they would have found out that the arith- 
metical answer was 519. Counsel for the plaintiff suggests that 519 could not be 
said to be a substantial increase above 506. They should have, therefore, 
started on the basis that there were going to be 519 seats. By placing far too 
much emphasis on the originating figure of 506 constituencies, he says, they 
got the whole thing wrong and have produced a report which so far departs 
from the authority vested in them that he, counsel, can say it is not a report at 
all. 

On this matter I confess that I have come myself to a clear conclusion that 
there is no ground for saying that this report was such a substantial departure 
or was indeed any departure from the rules which the commission were required 
to have in mind. The commission plainly placed emphasis on r. 1, that the 
number of English seats was to be not substantially greater or less than 613 
minus the Scottish and Welsh; and on the rule, r. 2, that they were to be single 
member constituencies. What they proceeded to do was to say that, if every 
constituency was ideally such that you had one member for an equal number of 
electors, then you would have 506 constituencies of 57,000 odd each; but they 
also said that what they aimed to do was to create 506 constituencies having a 
number of electors as near as possible to the electoral quota, and, that being 
impossible, they then had to decide according to their discretion whether the 
quota should give way to boundaries or vice versa. The whole method was 
exposed on the face of the report, and, if the method they adopted was one which 
Parliament itself did not like, it no doubt would have modified or rejected it. 

I am, I am afraid, quite unable to accept, with all respect to him, the view 
which commended itself to RoxspureGH, J. He said: 


“Tt is perfectly true that there is an overriding provision in r. 1 that the 
allocation of seats to Great Britain, excluding Northern Treland, was not to 
be substantially greater or less than 613, but I think that it would be 
difficult to say that 626 ” 


—and that, of course, is the same figure, with the Seottish and Welsh con- 
stituencies put in, as the 519 that I mentioned earlier— 


‘‘ was substantially greater or less than 613, and therefore it would appear 
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to me that the Boundary Commission ought to have approached the problem 
in accordance with the rule along those lines.” 


My reading of these rules and of the whole Act is that it was quite clearly 
intended that, in so far as the matter is not within the discretion of the commission, 
it was certainly to be a matter for Parliament to determine. I find it impossible 
to suppose that Parliament contemplated that on any of these occasions when 
reports were presented it would be-competent for the court to determine and 
pronounce on whether a particular line which had commended itself to the 
commission was one which the court thought the best line or the right lime— 
one thing rather than another to be regarded as practicable, and so on. If it were 
competent for the courts to pass judgments of that kind on the reports, I am 
at a loss to see where the process would end and what the function of Parliament 
would then turn out to be. 

If that is the right view, then, as I think, everything else follows. - Counsel 
for the plaintiffs indeed conceded that, unless one could say that the report was 
vitiated by misdirection of themselves by the commissioners so as to be in effect 
no report at all, then his cause of action was in limine destroyed. I find it 
unnecessary to say what the court would say or should do if the commission on 
the face of a report made recommendations which were manifestly in complete 
disregard of the Act of 1949 and of the rules thereunder. I find it difficult to 
think that Parliament would pass them by unnoticed; but, if Parliament 
none the less adopted them, I find it unnecessary to say what view the court 
might take. 

In another case arising out of the same report, Hammersmith Borough Council 
v. Boundary Commission for England (1), which came before HarMAN, J., where 
the remedy sought by representatives of certain other constituencies was against 
the Boundary Commission itself, not the Home Secretary, the learned judge 
said: 


“This is not a matter in which I ought to be asked to interfere or in which 
any good purpose would be served by my seeking to do so. I do not think 
questions of jurisdiction really need be debated at this stage. I shall assume 
that I can, if necessary, express an opinion as to the proceedings of the 
Boundary Commission, without going beyond the functions of this court, 
but I am satisfied that I should certainly serve no useful object by doing so, 
and that the machinery set up under this Act does not leave any room which 


makes it appropriate for the court to intervene either at this or at any other 
stage.” 


I find myself in agreement with the view that obviously commended itself to 
HARMAN, J. 

Counsel for the plaintiffs referred us to some cases, and on those I ought to 
Say one or two words. In R. v. Electricity Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), Ltd. (2) the court granted a writ of prohibition or mandamus 
against the Electricity Commissioners. But in that case what the Electricity 
Commissioners were told to do was to prepare certain schemes which would 
become orders on their confirmation first by the Minister and later by the 
resolution of the House. They would always be the orders of the commissioners, 
and the Act which imposed on them the duty of making these schemes plainly 
imposed on them quasi judicial functions. In that case it was discovered that 
whilst they were proceeding and before they had reached the stage of preparing 
and presenting an order, they had gone altogether outside the functions which 
were committed to them by Parliament. ATxin, L.J., said ([1924] 1 K.B 
at p. 210): his 

“If the above construction of the Act is 
missioners are themselves 


legislature, and so far fror 


. correct the Electricity Com- 
exceeding the limits imposed upon them by the 
n seeking to diminish the authority of Parliament 
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we are performing the ordinary duty of the courts in upholding the enact- 
ments which it has passed.”’ 


YOuNGER, L.J., said (ibid., at p. 212): 


“That Act in my judgment contemplates that the commissioners’ 
order, which, when approved by a resolution passed by each House of 
Parliament, is to have effect as if enacted in the Act, embodies only a 
scheme which under the Act the commissioners are given power either to 
approve or formulate. Every scheme under the Act remains the scheme 
of the commissioners even after it is confirmed...” 


Both Youncer, L.J., and Arkin, L.J. in an earlier passage (ibid., at pp. 207 
et seq.) had observed that the commissioners were given limited quasi judicial 
functions, and that it had been established that the commissioners had exceeded 
those functions. If the Boundary Commission had been given similar functions, 
and, if it had become manifest at some stage or on any occasion that they were 
exceeding them, it might well be that the court would think it right to make a 
prerogative order of prohibition or mandamus to compel them to perform their 
functions properly. I observe that Arkin, L.J., forebore from expressing any 
view what the court would do if, notwithstanding, Parliament had in fact 
approved the order which the commissioners had been restrained from proceeding 
to make. 

The other case to which counsel for the plaintiffs referred was that of A.-G. 
for New South Wales v. Trethowan (3), for the purpose of showing that the court 
will in appropriate cases grant injunctions and grant them ex parte to prevent 
someone in the position of a Minister from taking a bill or order, whatever it 
might be, to the sovereign or the sovereign’s representative for the purpose of its 
becoming law. But that was a case where the legislature concerned, viz., the 
legislature of New South Wales, had under the Australian constitution strictly 
limited legislative functions; and, it having been shown that the proposed Act 
of Parliament had disregarded the provision in the constitution which required 
a particular sanction on the part of the electorate, the courts in Australia (and 
the Privy Council affirmed them) restrained members of the legislative 
council, other than the plaintiffs who were suing, from proceeding to take the 
measure for the approval of the governor-general. That seems to me quite a 
different case from the present. We are in no sense here concerned with a 
Parliament or legislature having limited legislative functions according to the 
constitution. 

I have, therefore, not thought that those two cases carry counsel for the 
plaintiffs any further on his road. Counsel for the defendant said that, apart 
from the question of the effect of the report and the proposed Order in Council, 
the courts in any case had no more power to grant the injunctions against the 
Secretary of State than they would have to prevent a Minister, or whoever are 
the other appropriate persons concerned, from taking to the sovereign a bill 
that has duly passed its third reading in each of the two Houses for the royal 
assent; and a reference was made by him to R. v. Treasury Lords Comrs. (4). 
I do not find it necessary to express any view on that broad proposition, save 
to say that in my judgment R. v. Treasury Lords Comrs. (4), seems to me to 
be of a wholly different character from the case with which we are now concerned. 

I return at the end of my judgment to the point which I mentioned earlier 
and on which I would say one final word, viz., the question of the defendant to 
this action. I have said that the defendant is “ the Secretary of State for the 
Home Department ’’—sued, that is to say, by his official title as a Minister of 
the Crown. It is said by counsel for the plaintiffs that, since the report disregarded 
the rules in the Act of 1949, therefore it is not a report within the meaning of the 
Act, and that the Secretary of State has neither the duty to the House or e 
anyone else nor the power or authority to take this proposed Order in Counc 
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to Her Majesty. I am not myself satisfied that counsel for the plaintiffs is not 
in this respect on the horns of a dilemma. If the whole thing is a nullity and all 
he seeks to do is to restrain a particular individual, who happens at the moment 
to be the Secretary of State, I am not satisfied that he ought not to sue him in his 
personal capacity as for an ordinary wrong—though in that case it would not be 
clear to me what breach of duty to the plaintiffs he was engaged on committing. 
On the other hand, if he does sue him, and rightly sues him, in his capacity as 
Secretary of State, then I am not satisfied, though I express no final view on it, as 
we have not heard full argument, that the case is one which, having regard to the 
terms of the Crown Proceedings Act, 1947, will lie. Moreover I am not satisfied, 
having regard to s. 21 of that Act, that on this alternative the plaintiffs could in 
any event obtain an injunction; but I find it unnecessary to do more than 
mention that caution on this point, for, in my judgment, the answer to this case 
is that the plaintiffs have not established a prima facie case to my satisfaction 
that the report which was presented and which has formed the basis of all that 
subsequently happened was otherwise than in accordance with the powers vested 
in the Boundary Commission; and more particularly that the resolutions which 
the Houses of Parliament passed and under which the Secretary of State has acted 
and is purporting to act contained in them, so to speak, any infection of invalidity. 
Therefore, I think that this ex parte injunction ought not to have been granted 
and I would allow the appeal against it. 


JENKINS, L.J.: I agree and find nothing that I can usefully add to the 
reasons my Lord has given for holding that this appeal should be allowed. 


HODSON, L.J.: I also agree. 
Appeal allowed. 


Solicitors: Treasury Solicitor; Sharpe, Pritchard & Co., agents for Town clerk, 
Manchester (for the plaintiffs). 


[Reported by F. Gurrman, Esa., Barrister-at-Law.] 
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LAWSON v. LAWSON. 


[Court or Apprat (Lord Goddard, C.J., Hodson, L.J., and Vaisey, J.), October 
27, 28, 1954.] 


Justices—Husband and wife—Cruelty—Persistent cruelty—Sodomy with wife— 

Corroboration. 

The wife issued a summons under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895 to 1949, against the husband on the ground 
of his persistent cruelty to her. At thé hearing she alleged that against her 
wish the husband on two occasions had committed sodomy on her; on 
many occasions had tried to force her to submit to sodomy; and on Nov. 25, 
1953, had insisted on the wife’s masturbating him. The justices directed 
themselves that corroboration of the wife’s evidence was desirable but not 
absolutely necessary and accepted the following as corroboration: (i) the 
wife’s evidence that after the second act of sodomy the husband told her 
“if she bought Vaseline it would not hurt so much ”’, coupled with an 
explanation by the husband in evidence of another reason why he told her 
to buy Vaseline, which explanation the justices rejected as false; (ii) a state- 
ment made by the wife in the presence of a police officer ‘‘ Look what you 
made me do on Wednesday night before I went to my mother’s ”’ and the 
husband’s reply “‘ That is personal between us ”’, which the justices accepted 
as referring to the act of masturbation and not to a discussion about money 
as stated by the husband, and (iii) that the husband had offered to buy two 
single beds if the wife would return to him. The justices found that the 
husband had been guilty of persistent cruelty. 

Held: if the wife had been a consenting party her evidence in support of 
the allegation of her husband’s persistent cruelty might not have been 
sufficient, in the same way as the evidence of an accomplice may not be 
sufficient in a criminal case, without corroboration; but in fact she was not a 
consenting party, and accordingly no rule for corroboration applied in the 
present case, and the findings of the justices, as modified by the Divisional 
Court, should stand. 

Statham v. Statham ([1929] P. 131) distinguished. 

Semble: the false explanation given by the husband relating to the 
purchase of Vaseline was capable of constituting corroboration, but the 
other matters found by the justices to constitute corroboration did not 
amount to corroboration. 

Appeal dismissed. 


[ Editorial Note. The present case may be compared with Davidson v. 
Dawidson ({1953] 1 All E.R. 611), where a new trial was ordered, the justices not 
having referred to the question of corroboration in their reasons. The law 
concerning corroboration in such cases as the present was stated by Str Boyp 
Merrman, P., in D.B. v. W.B. ([1935] P. at p. 83) as follows—" Justices should 
direct themselves, just as a judge should direct a jury, that it is safer to have 
corroboration, if possible; but when that warning has been given and given in 
the fullest form, then there is no rule of law which prevents the tribunal finding 
the matter proved in the absence of corroboration ”’. In the present case there 
was, on the findings of the justices, no need of corroboration although they 
directed themselves regarding corroboration. The facts that they so directed 
themselves and then found corroboration wrongly in certain particulars, did not 
stultify their decision that the wife had proved her case (see particularly p. 345, 
letter B, post). 

As to Persistent Cruelty, see 10 Hatspury’s Laws (2nd Edn.) 838, para. 1339; 
and for cases on the subject, see 27 Dicxsr (Repl.) 699-701, 6692-6702.] 


Case referred to: me OAS: = 
(1) Statham v. Statham, [1929] P. 131; 98 L.J.P. 113; 140 L.T. 292; 27 


Digest (Repl.) 294, 2394. 
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Appeal. ye 
This was an appeal by the husband from a judgment of a Divisional Court 


of the Probate, Divorce and Admiralty Division (LORD MERRIMAN, P., and 
BARNARD, J.) confirming a decision of a magistrates’ court that the husband had 
been guilty of persistent cruelty to the wife. 

In proceedings by the wife under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, against the husband on the ground of his 
persistent cruelty the justices found that the husband: (a) in April, 1953, and 
June, 1953, committed sodomy on the wife against her wish; (b) on many 
occasions up to and including November, 1953, tried to force the wife to submit 
to sodomy; and (c) on Nov. 25, 1953, had insisted on the wife masturbating him 
against her wish. The justices also found, as a separate finding, that the wife 
had not consented to the acts of sodomy or to being a party to the act of mastur- 
bation. The wife gave evidence that after the second act of sodomy the husband 
told her ‘if she bought Vaseline it would not hurt so much ”’, and the husband’s 
explanation that the Vaseline was required for some other purpose was rejected 
by the justices. Evidence was also given (i) that the wife said to the husband in 
the presence of a police officer “‘ Look what you made me do on Wednesday 
night before I went to my mother’s ” and the husband replied “* That is personal 
between us ”’ (which, the justices found, referred to the act of masturbation and 
not to a discussion about money as alleged by the husband); (ii) that the husband 
had offered to buy two single beds if the wife would return to him; and (iii) that 
on Nov. 28, 1953, the day on which the wife left the matrimonial home, the 
husband tried to pull her upstairs. The magistrates, having directed themselves 
that there was a desirability but not an absolute necessity for corroboration of 
the wife’s evidence, accepted her evidence as true, and further accepted that the 
evidence as to the Vaseline and evidence set out as heads (i) and (ii), last men- 
tioned, constituted corroboration. The husband appealed, and the Divisional 
Court, though differing on the question whether the evidence stated constituted 
corroboration, held that the magistrates were justified on the evidence in coming 
to the conclusion that the wife had proved her case, and dismissed the appeal. 
The husband appealed. 


Joseph Jackson for the husband. 
D. R. Ellison for the wife. 


LORD GODDARD, CG.J., stated the facts and continued: These cases are 
not cases in which corroboration is required as a matter of law. It is required 
as a matter of precaution, and a jury would always be directed, in a case of this 
sort, if it were a trial on an indictment, that, whether the person was or was not 
to be regarded as an accomplice, it would be undesirable or dangerous to convict 
on the evidence of that person alone, but that it was open to the jury to convict 
if satisfied with the evidence. , 

The question of corroboration very often arises. It comes up in three different | 
ways. First, it arises where there is the unswomm evidence of a child. Although 
the unsworn evidence of a child may be taken in certain cases, if a man is bein 
tried for an offence against the child, there can be no case to go to the jury eee 
the evidence is corroborated. Then, of course, it is for the judge to say whether 
there is any evidence that can amount to corroboration, and it is for the jury to 
say whether they are satisfied with the evidence that is tendered as Pee ii 
That is the first case. - 

The second case where the question of corroboration arises is where the 
witness 1s an accomplice. An accomplice is a person who, in a matter of crime 
or ina matter of this description, is a consenting party or a participant. A j 
is always directed that it is unsafe to convict on the uncorroborated Soles es 
an accomplice ; but there again, if the jury are satisfied that the evidence of ee 
accomplice has established the case and if they feel that they can, without dochtl 

? 
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trust that evidence, it is within their province to convict, and they do convict 
quite often. 

The third case is the ordinary sexual case, where a woman complains of an 
indecent assault orarape. It has been the practice of judges for many years 
to warn juries that they should be reluctant to convict on the uncorroborated 
evidence of the woman, because it is so easy to make and so extremely difficult 
to rebut a charge of that description. 

Therefore, in substance, the warning given to a jury is the same whether it is 
about the evidence of an accomplice or whether it is about the evidence of a 
woman in a sexual ease, and it makes no difference, of course, whether the act 
which the woman alleges has been committed is what I may call a natural act or, 
as it is in this case, an unnatural act. 

Here, after a full and careful analysis of the evidence, the Divisional Court 
held that the justices were entitled to come to the conclusion that the woman’s 
evidence was true and that she had made out her case. Indeed, I think both 
judges in the Divisional Court came to the conclusion that her evidence was true. 
They had not seen the witnesses any more than we have, but I think it would be a 
very strong thing for this court now to say that, in their opinion, the evidence was 
not such as the justices were entitled to rely on. 

Counsel for the husband, who put every conceivable point that could be put 
for his client, and put them very clearly, commented that it was unfortunate that 
the two justices in this case were both women. I do not think, myself, that that 
was a disadvantage in this case, because, in the first place, one of the great advan- 
tages of lay magistrates is that they live, work and act amongst the people in their 
district. They know their characteristics, their trials, their difficulties, and so 
forth, and are often in a very good position to determine whether the person 
with whom they are dealing is telling the truth. Women justices can often be 
very valuable judges of fact where they have to consider whether women are 
telling the truth. Very often, I think, a woman may be able to come to a better 
conclusion whether women are more likely to be telling the truth than a man, 
though there is the risk of mistakes, which cannot be helped in human justice. 

In the present case the justices found that the wife was not a consenting party. 
That means that the wife, being forced by her husband, submitted to these acts, 
but that she was not a willing party. That seems to me to put her out of the 
category of an accomplice. 

If the justices came to the conclusion that these acts had been committed on 
her, and if she was not a consenting party in the sense of having voluntarily 
allowed her husband to satisfy himself in this unnatural way, I do not see how 
it could be said that she was not assaulted and that she is not entitled to say that 
these were acts of cruelty on her, or, at any rate, attempted acts of cruelty which 
she resisted so that her husband could not consummate them. That, surely, 
would be a case of persistent assaults on her. 

I do not propose to say more about the question of corroboration than this, 
that I think the acts here which the justices say corroborated her evidence are 
not very strong. LorD MERRIMAN, P., thought—and, on the whole, I agree with 
him—that, the justices having come to the conclusion that her story about 
buying Vaseline was correct, that would afford some corroboration of her 
evidence that she complained that these acts of her husband hurt her and that 
he told her to go and buy Vaseline, because that would make it easier. He 
denied telling her that, but admitted that he did tell her to buy Vaseline. That 
is the point which corroborates. The justices rejected the reason which he gave 
for telling her to buy the Vaseline, and I think that thus this matter did amount to 
some corroboration. 

The second matter was the statement which the husband made in front of the 
police officer, when the wife made what was obviously intended to be a reprogeh 
and complaint about the husband. He said: ‘‘ That is personal between us; 
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in other words he said: ‘‘ Something very private that took place between us.” 
The justices thought that corroborated her story about masturbation. That in 
itself, however, is not corroboration with regard to the masturbation, but it did 
enable the justices, in my opinion, to determine whether she was telling the truth 
in giving as one reason why she left her husband that he made her masturbate 
him shortly before. When she went back to the house with the police officer, 
she said something which could be interpreted as relating to this incident and the 
husband then said: ‘‘ That is personal between us.’ I do not think it goes any 
further than this, that it would enable the justices to come to the conclusion that 
this woman was a truthful witness; that in some of the things she said she was 
telling the truth and was not inventing these shocking stories. The evidence 
about the husband offering to buy two single beds is irrelevant, as is the allegation 
that he attempted to pull her upstairs; but, as I have said, corroboration, 
although most desirable in these cases, is not necessary in point of law. I do not 
think the case of Statham v. Statham (1), to which we have been referred, lays 
that down. The important thing to remember about that case is that it depended 
on very peculiar and special facts. There is no doubt that there the husband 
explained to his wife what he desired to do to her and she readily consented to 
place her body to him in the way he wanted and thereby became a principal in 
the felony. That is a very different case from the present case, where the justices 
have expressly found, as I think that they were well justified in finding, that 
the woman, although she may have submitted, was not a consenting party. 

For these reasons, I can find no reason why we should disturb the decision of 
the Divisional Court, and, therefore, the appeal fails and must be dismissed. 


HODSON, L.J., agreeing, referred to the facts and continued: I think 
there has been some confusion of thought in this case, at any rate, in argument, 
because the argument has been conducted in this court on the footing that the 
wife was an accomplice, involving, to my mind, that she was what the justices 
found she was not, namely, a consenting party to the acts of sodomy and the 
specific act of masturbation. 

I think it was open to the justices, on the evidence in this case, to find, as they 
did and as the Divisional Court agreed they were entitled to do, that the wife 
was not a consenting party and that the acts were inflicted on her against her 
will. In those circumstances, no particular rule relating to an accomplice 
applies. 

The case of Statham v. Statham (1), to which my Lord has referred, does not, 
however, assist the husband, because that was a case in which the wife alleged 
sodomy against her husband, and an insufficient direction had been given to the 
jury who tried the case. The facts in that case showed clearly that the husband 
had explained to her the exact physical act which he wished to do to her, that she 
consented and placed her body at his disposal for the act to be committed and 
that no compulsion of any kind was put on her. Her only reason for not allowing 
her husband to do it again was because she said it hurt her too much and she 
could not stand it again. That is not this case. j 

The law is, as I understand it, that in cases of cruelty, just as much as in other 
sexual cases, corroboration is looked for. That does not say that the court cannot 
act without corroboration. In the ease of this kind of unnatural offence, one looks 
more anxiously for corroboration, and in the present case the justices decided, 
on one view, in favour of the wife without any corroboration at all. I respect- 


fully agree with what Lorp MERRIMAN, P., said in his judgment in dealing with 
this point. He said: 


“ The justices having, as I think properly, directed themselves about the 
warning which a court must give to itself in these matters, have considered 
the evidence of the parties and accepted the wife’s evidence as true.” 


E 
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“ Tt is true that they have gone further; they think that it was corrobo- 
rated in that way; but they were entitled to accept her evidence as true even 
if they had not thought that this particular matter afforded corroboration.” 


Counsel for the husband has said that that will not do, because, when the justices 
have found sodomy and also in their findings have found corroboration where 
none existed, that must necessarily stultify their decision. I do not agree with 
that. I think that the decision based on’ the evidence of the wife, believing her 
and disbelieving the husband, can stand with a proper direction. 

In the Divisional Court there was a difference of opinion as to corroboration 
in regard to the Vaseline. I, for my part, take the view that the story about 
the Vaseline told by the wife, having regard to the false explanation that the 
husband gave, as the justices found, is capable of constituting corroboration. 

So far as the statement referring to masturbation is concerned, I think there is 
difficulty about that, because it is not capable of being related to the sodomy, and 
one has to be rather careful, in considering questions of corroboration, to see to 
what part of the case the corroboration is capable of being directed. It is quite 
true that it is capable of being used as corroboration of the act of masturbation, 
but I do not attach much importance to that in this case. It seems to me that 
this is essentially a case in which this woman was complaining of what she 
believed to be completed acts of sodomy, but which the Divisional Court thought 
more likely to have been attempts at sodomy, not completed acts. That con- 
clusion seems to me the more probable, having regard to the careful analysis of 
the evidence of the wife which each of the judges gave. The finding of fact of 
the justices, modified as it is by the Divisional Court, is, I think, quite unassailable. 

I agree that the appeal should be dismissed. 


VAISEY, J.: I fully concur with every word that has fallen from my 
Lords, and I can add nothing. I agree that this appeal! fails. 

Appeal dismissed. 

Solicitors: Craigen, Hicks & Co., agents for Patrick Bennett, Maddison & Wain- 

wright, Newcastle-on-Tyne (for the husband); Peacock & Goddard, agents for 


Donald Harvey & Co., South Shields (for the wife). 
[Reported by F. A. Amres, EsqQ., Barrister-at-Law.] 
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McINNES v. CLARKE. 


[QuEEN’s Brencu Division (Lord Goddard, C.J., Cassels and Streatfeild, JJ.), 
January 19, 1955.] 

Estate Agent—Commission—lllegal commission—Payment in consideration of 
supplying addresses of houses to le-—Accommodation Agencies Act, 1953 
(1 & 2 Eliz. 2 c. 23), . 1 (1) (6). 

By the Accommodation Agencies Act, 1953, s. 1 (1): ‘‘ Subject to the 
provisions of this section, any person who, during the continuance in force 
of this Act ... (b) demands or accepts payment of any sum of money in 
consideration of supplying, or undertaking to supply, to any person addresses 
or other particulars of houses to let...” shall be guilty of an offence. 

The appellant’s business, which was that of an estate agent, consisted 
substantially in the finding of furnished accommodation. On a person making 
an inquiry for accommodation, he would be asked his requirements and what 
rent he was willing to pay. He would then be told that the fee payable by 
him, if accommodated, was a sum equal to one week’s rent of the premises 
taken by him, and that a deposit of approximately half of the weekly rental 
which he was willing to pay would be asked for. In the event of the client 
being willing to pay the deposit, an agreement would be entered into and 
signed by both parties. Sometimes before, and sometimes after, such an 
agreement was signed, the client would be given a list of addresses. After 
a client had obtained accommodation, he would return and pay the balance 
of the fee due. Unsatisfied clients who asked for a return of their deposit 
received it back in full. Two applicants who went to the appellant both 
entered into such agreements, paid such deposits, were given lists of 
addresses, found themselves accommodation and paid further sums to the 
appellant which made the total amount which they each paid equal to the 
amount of one week’s rent of the premises which each of them took. 

Held: the deposits were, in fact, paid for the addresses being supplied, 
and, accordingly, the appellant had accepted payment in consideration of 
supplying addresses to his clients, and was guilty of an offence against 
s. 1 (1) (b) of the Act of 1953. 

Appeal dismissed. 


[ For the Accommodation Agencies Act, 1953, s. 1. see 33 HatsBuRy’s 
Statutes (2nd Edn.) 2.] 


Case Stated. 

This was an appeal by Case Stated from one of the metropolitan magistrates 
sitting at West London Magistrate’s Court. 

On June 1, 1954, the respondent, Stanley Clarke, preferred an information 
against the appellant, Douglas George McInnes, that, on Feb. 18, 1954, at 15, 
Hogarth Place, London, S8.W.5, he accepted a cheque for £3 from Hazel Phyllis 
Berens, in consideration of supplying, or undertaking to supply, to her addresses 
or other particulars of houses to let, contrary to the Accommodation Agencies 
Act, 1953, s. 1 (1) (b); and further, that, on Mar. 1, 1954, at 15, Hogarth 
Place, London, S.W.5, he demanded £4 from Derick Eustace Adkins, in considera- 
tion of supplying, or undertaking to supply, to him addresses or other particulars 
of houses to let, contrary to s. 1 (1) (b) of the Act. 

The information was heard on July 26, 1954, and the following facts were 
found. The appellant carried on the business of an estate agent at 15, Hogarth 
Place, S.W.5, in the firm name of Douglas West, and his business ‘ahs that déf 
finding furnished accommodation. His method of business was as follows 
Ona person making an inquiry for accommodation, he would be asked his require. 
ments and what rent he was willing to pay. He would then be told that the fee 
payable by him, if accommodated, was a sum equal to one week’s rent of the 
premises taken by him, and that a deposit of approximately half of the weekly 
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rental which he was willing to pay would be asked for. In the event of the 
client being willing to pay the deposit, an agreement would be entered into, 
and signed by the client and for and on behalf of the firm. Sometimes before, 
and sometimes after, the agreement was signed, a list of addresses would be 
given to the client. After a client had obtained accommodation, he would 
return, and pay the balance of the fee due. Unsatisfied clients who asked for 
a return of their deposit received it back in full. On Feb. 18, 1954, Hazel Phyllis 
Berens, being in need of somewhere to live, went to 15, Hogarth Place, and 
applied to the firm for accommodation. She was interviewed by one Stait, 
a servant or agent of the appellant, who produced a form of agreement which 
she read, and which was subsequently signed. She paid £3 to the firm in pursu- 
ance of this agreement as fifty per cent. of the approximate weekly rental referred 
to in the agreement. She was then given a list of addresses, probably before 
the agreement was signed, and thereafter received other lists daily for two weeks, 
from one of which she found accommodation for herself. She received no other 
assistance from the firm than the delivery of the lists. Having obtained accom- 
modation, she later, in pursuance of the agreement, paid the firm a further 
£3 6s., making in all £6 6s., being equal to the amount of one week’s rent of the 
premises taken by her. On Mar. 1, 1954, Derick Eustace Adkins, being in need 
of somewhere to live, went to 15, Hogarth Place, and applied to the firm 
for accommodation. He was interviewed by Stait, who produced another 
form of agreement which was read over to him, and which was subsequently 
signed. Before it was signed, Stait said that a deposit would be required, and 
Adkins paid the firm £4 as fifty per cent. of the approximate weekly rental 
referred to in the agreement. At some stage in the transaction, whether before 
or after the signing of the agreement was not clear, Adkins received a list of 
addresses from which he found accommodation for himself. He received no 
other assistance from the firm than the delivery of the list. Having obtained 
accommodation, he later paid the firm, in accordance with the agreement, a 
further £3, making in all £7, being one week’s rent of the premises taken by him. 
The appellant was carrying on an honest business. 

It was contended on behalf of the appellant in each case that one must look 
at the transaction as a whole and consider whether it was within the mischief 
of s. 1 (1) (b) of the Act, and that there was every difference between evasion 
and avoidance of an Act of Parliament. The mischief at which s. 1 (1) (b) was 
aimed, was the demanding or accepting of money by one person in return for 
giving to another person addresses or other particulars of houses to let, with the 
result that the other person might get a list of addresses which was quite useless, 
and might have paid money to no purpose. On looking at the transaction as a 
whole, and on the proper construction of the agreements between the appellant 
and Berens and Adkins, respectively, the effect was that, if the appellant should 
obtain living accommodation for them, and if they should take a tenancy Of it, 
they would pay the appellant, by way of commission, a sum equal to one week’s 
rent of the premises taken, with the further provision that they would, on the 
making of the agreement, pay the appellant, as a deposit, a sum equal to 
approximately half the weekly rent which they were willing to pay, and would 
pay the balance on taking the premises obtained for them. If no premises were 
obtained for them by the appellant, the deposit would be repayable to them. 
On this basis, the supplying of addresses or other particulars of houses to let 
was only incidental to the agreement, and was not the consideration for the 
demanding and aecepting of the respective sums of money, the true consideration 
for which was the obtaining of living accommodation by the appellant for 
Berens and Adkins. It was contended on behalf of the respondent that the 
appellant was guilty of the offences with which he was charged, in that, as the 
payment of money was a condition precedent to the supplying of lists of accom. 
modation, the money demanded and accepted in each case was In consideration 


348 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


of the supplying, or undertaking to supply, addresses or other particulars of 

ses to let. 
ace magistrate was of opinion that it was clear that, unless the sums described 
as deposits were first paid, neither applicant could obtain any list of addresses, 
and that the only assistance given by the appellant to the applicants was the 
delivery of the lists of addresses from which they had to seek accommodation 
for themselves, and that, therefore, the transactions were contrary to s. 1 (1) (b) 
of the Act. He found the appellant guilty, and the appellant now appealed. 


_ Melford Stevenson, Q.C., and R. B. Willis for the appellant. 
J.C. Phipps for the respondent. 


LORD GODDARD, C.J.: This is a Case Stated by a metropolitan magis- 
trate, before whom the appellant was summoned for breaches of the Accommoda- 
tion Agencies Act, 1953. Section 1 (1) of that Act provides: 


‘“‘ Subject to the provisions of this section, any person who, during the 
continuance in force of this Act,—(a) demands or accepts payment of any sum 
of money in consideration of registering, or undertaking to register, the name 
or requirements of any person seeking the tenancy of a house; (b) demands 
or accepts payment of any sum of money in consideration of supplying, or 
undertaking to supply, to any person addresses or other particulars of 
houses to let...” 


shall be guilty of an offence. 
[His Lorpsuip stated the facts and continued:] The two agreements show 
that what the appellant did was to say this to a person: 


“Tf you give me a deposit of approximately half the week’s rent I will 
send you some names and addresses, particulars of houses, and if you take 
one of them you have to pay me the rest of the sum, which is to be equivalent 
to a week’s rent. If I cannot satisfy you, I will give you your deposit 
back.” 


When I have read those facts and when I have read the section; I should 
have held that it was unarguable, though I am sure that no case is ever unarguable 
if counsel for the appellant is instructed to argue it, because it seems to me that 
what the appellant has clearly done is to accept payment in consideration of 
supplying addresses or other particulars of houses to people who have applied 
to him. That he has also undertaken to give back the money which has been 
deposited if the transaction does not result in the client getting anything, does 
not seem to me to be material. The statute might have made some provision 
for the position of a man who is honestly conducting a business, but the statute 
has not done that. What s. 1 (1) (b) says is that a man must not demand or 
accept payment of any sum of money in consideration of supplying, or under- 
taking to supply, to any person addresses or other particulars of houses to let. 
The appellant did this. That was why he received the deposit, and the deposit 
was to be treated as part payment if the person took one of the houses supplied. 
I do not think there is any doubt about it. I think the magistrate was right and 
this appeal fails and must be dismissed with costs. 


CASSELS, J.: I agree. Evidently the practice which has been adopted 
by the appellant, in order to avoid the application of the Act to his method 
of carrying on his business, is to require a commission from the client who is 
seeking accommodation. That commission is said to be a sum equivalent to the 
first week’s rent. Then he further requires that there shall be a deposit of one 
half, and, as soon as the client has put down the deposit of one half, the appellant 
agrees to supply the client with a list of addresses. In one of these cases it is 
said that the person should get a daily list for every working day for the next 
eighteen days. What was the consideration for that ? Payment of the money. 
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the payment of half of the first week’s rent, not to be credited against the rent, 


but to be credited against the demand which was being made by the appellant. 
Section 1 (1) of the Act distinctly says: 


ee 


- any person who, during the continuance in force of this Act,— 
(a) demands or accepts payment of any sum of money in consideration of 
registering, or undertaking to register, the name or recuirements of any 
person seeking the tenancy of a house; (b) demands or accepts payment 
of any sum of money in consideration of supplying, or undertaking to supply, 
to any person addresses or other particulars of houses to let...” 

shall be guilty of an offence. 

It seems to me that, so far from avoiding this Act, this particular practice 
was within it, and that any client who had approached the appellant and had 
walked out with a list of addresses would not be far from telling the truth if, 
in answer to an inquirer’s question, ‘‘ What have you paid for them ?”’, that is 
for the list of addresses, the client had said “‘I have paid £3”. Yet, in the 
ordinary way of business, if one goes into a house agent’s office and asks him if 
he has any houses, one expects to walk out with particulars of those houses 
on his books, and does not expect to waik out minus a sum of money. 

I think the magistrate came to the right conclusion on the facts, and I agree 
that the appeal fails. 


STREATFEILD, J.: I agree. I have only to add that, in view of the 
finding of the magistrate that, unless the sums described as deposits were paid, 
neither of the applicants could obtain any list of addresses, which, in fact, 
was the only assistance which the appellant afforded them, it seems to me idle 
to contend that the wording of these contracts in which the consideration is 
expressed to be a client accepting accommodation, can be regarded as other than a 
colourable evasion or attempted evasion of this Act of Parliament. I think 
that, in view of the finding of the magistrate, it is quite clear that the real 
consideration, looking at the facts of the case, was that this money was paid in 
consideration of the supply of addresses to these clients. In those circumstances, 
I agree that that is within the mischief aimed at by this Act of Parliament, 
and this appeal must fail. 

Appeal dismissed. 


Solicitors: Willis & Willis (for the appellant); Director of Public Prosecutions 


(for the respondent). 
[Reported by G. A. Kipner, Esq., Barrister-at-Law.] 
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WATSON v. MURRAY & CO. 


[QuEEN’s BencH DIVISION (Hilbery, J.), November 22, 23, 94,° 25. 267-29, 
December 6, 7, 1954, January 11, 1955.] 


Execution—Writ of fieri facias—Seizure of goods—‘* Walking possession J 
agreement—Excessive seizure—Exclusion of debtor from own premises— 
Sale on debtor’s premises without permission—Trespass. ; 

Trespass—Sheriff—Writ of fieri facias—Seizure of goods—Hacessive seizure 
Exclusion of debtor from own premises—Sale on debtor's premises without 
permission. , 

Detinue—Sheriff—Writ of fieri facias—Seizure—Sale on debtor's premises— 
Goods lost during view—Negligence of sheriff in leaving goods unattended 
during view. 
On Jan. 7, 1952, the defendants, who were sheriff’s officers, having 

received a writ of fi. fa. in respect of a judgment debt due from the plaintiff, 
attended by their agent, M. at the plaintiff's shop and M. informed the 
plaintiff that he must take charge of everything in the shop. The plaintiff 
protested, and M. produced, and the plaintiff signed, a printed form of 
‘“ walking possession ’’ agreement. M. then left the shop. Under the 
agreement the plaintiff undertook, in consideration of the defendants not 
keeping their agent in close possession of the goods seized, to allow him to 
re-enter the shop at any time, using force if necessary. The value of the 
contents of the shop was greatly in excess of the amount required to satisfy 
the debt. The same procedure was followed by the defendants in relation to 
each of a series of writs of fi. fa. issued against the plaintiff between January 
and June, 1952. Some of the debts in respect of which the writs were issued 
were paid off, but on June 21, 1952, the defendants instructed an auctioneer 
to attend at the plaintiff’s premises to prepare an inventory for the purposes 
of the sale of sufficient of the plaintiff’s stock to meet the debts. The 
auctioneer tried to arrange for the sale to take place at certain auction rooms, 
but could not do so. On June 24, 1952, the defendants’ representative 
attended at the plaintiff’s premises and prepared lots for sale. On leaving 
the shop he locked it and took possession of the keys, so excluding the 
plaintiff from her own premises. On July 2, 1952, posters announcing 
the sale were exhibited on the windows of the shop, despite the plaintiff’s 
protests. On July 3, 1952, the defendants kept the shop open to permit 
the goods to be viewed. The defendants’ representatives did not keep 
a continuous watch on the goods during the view, and it was subsequently 
found that two garments, value £18, were missing. After the viewing, 
the defendants locked the shop and retained the keys. On July 4, 1952, 
the shop was opened by the defendants for the purposes of the sale, but 
the necessary money was paid on the plaintiff's behalf and no sale was 
held. The plaintiff sued the defendants for damages for trespass to the 
land and goods and in detinue or conversion for damages to the value of the 
two lost garments. 

Held: (i) the procedure for walking possession adopted by the defendants 
through their agent on Jan. 7, 1952, amounted in law to a seizure, the 
sheriff retaining notional possession by virtue of the walking possession 
agreement. 

Dictum of BRAMWELL, B., in Gladstone v. Padwick (1871) (L.R. 6 Exch. 
at p. 212) applied. 

(ii) when the defendants by their agent took walking possession, the 
seizure was excessive, but no damage resulted therefrom to the plaintiff. 

fli) the defendants were negligent in leaving the plaintiff’s goods un- 
attended at times during the view on July 3, 1952, and the plaintiff was 
entitled to recover the value of the goods which subsequently were missing. 

(iv) the defendants had committed a trespass on June 24, 1952, in taking 


A 
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exclusive possession of the shop by locking it against the plaintiff and taking 
possession of the key. 

(v) the defendants, in the circumstances of the present case, committed 
trespass when they did acts on the plaintiff’s premises solely for the purpose 
of holding a sale there. and were liable in damages for the consequential 
loss. 

Per CURIAM: it may be that, if a sheriff can show that it was not 
possible to sell the goods except on the debtor’s premises, it would be lawful 
for him to sell them there (see p. 360, letter D, post) 


[ As to Seizure under a Writ of fieri facias, see 14 Hatspury’s Laws (2nd 
Edn.) 47, 65, paras. 86, 111. As to Sale by Sheriff, see 14 Hatspury’s Laws 
(2nd Edn.) 67, para. 115; and for cases on these subjects, see 21 Digest 
471, 472, 475-480, 513-531, 556-596. 

As to the Liability of the Sheriff for the Acts of his Officers, see 30 Hats- 
BURY’S Laws (2nd Edn.) 138, para. 266; and for cases on the subject, see 41 
DiceEst 108, 652 et seq.] 


Cases referred to: 

(1) Bissicks v. Bath Colliery Co., Litd., (1877), 2 Ex.D. 459; 46 L.J.Ex. 611 ; 
affd. C.A., (1878), 3 Ex.D. 174; 47 L.J.Q.B. 408; 38 L.T. 163; 42 
J.P. 708; 21 Digest 609, 1979. 

(2) Mortimore v. Cragg, (1878), 3 C.P.D. 216; 47 L.J.Q.B. 348; sub nom. 
Re Surrey, Sheriff, Mortimore v. Cragg, 38 L.T. 116; 21 Digest 609, 1977. 

(3) Gladstone v. Padwick, (1871), L.R. 6 Exch. 203; 40 L.J.Ex. 154; 25 
L.T. 96; 21 Digest 476, 564. 

(4) Lumsden v. Burnett, [1898] 2 Q.B. 177; 67 L.J.Q.B. 661; 78 L.T. 778; 
21 Digest 510, 857. 

(5) Gawler v. Chaplin, (1848), 2 Exch. 503; 18 L.J.Ex. 42; 13 J.P. 154; 
154 E.R. 590; sub nom. Gwaller v. Chaplin, 11 L.T.O.8. 68; 21 Digest 
523, 966. 

(6) Ash v. Dawnay, (1852), 8 Exch. 237; 22 L.J.Ex. 59; 20 L.T.O.S. 103; 
17 J.P. 183; 155 E.R. 1334; 21 Digest 508, 843. 

(7) Reed v. Harrison, (1778), 2 Wm. BI. 1218; 96 E.R. 717; 21 Digest 508, 840. 

(8) Re Purcell, (1884), 13 L.R. Ir. 489; 21 Digest 612, c. 

Action for damages for trespass to goods and land of the plaintiff and also for . 
detinue or conversion of goods, the property of the plaintiff. The facts appear 
in the judgment. 

Leonard Caplan, Q.C., and W. Frankel for the plaintiff. 

Sir Frank Soskice, Q.C., and Michael Lee for the defendants. 


Cur. adv. vult. 


Jan. 11. HILBERY, J.: This is a claim for damages for alleged trespasses 
to goods and land of the -plaintiff by the defendants acting as officers of the 
Sheriff of Surrey, coupled with a claim for £18 as damages for detinue or con-. 
version of two women’s dresses, the property of the plaintiff, alleged to be of 
that value. The alleged trespasses complained of by the plaintiff were all acts 
said to have been done by the defendants acting as sheriff’s officers in the course 
of executing writs of fi. fa. delivered to them. The plaintiff alleges that in 
January, 1952, in March, 1952, and in May, 1952, there were excessive seizures 
by the defendants when executing writs of fi. fa. and that the defendants thereby 
trespassed on the plaintiff’s goods. Next, the plaintiff alleges and complains 
that in the course of executing the writs the defendants took possession of her 
shop and excluded her from the control thereof on two occasions, viz., on Jan. 
15 and Jan. 16, 1952, and on June 25, and during part of July 1 and July 2, 
and the whole of July 3, 1952. ; 

The material facts, in outline only, are as follows. In March, 1951, the plain- 
tiff bought the business of a ladies’ and children’s outfitter then being carried on 
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under the name of Augusta at 48, High Street, Camberley, Surrey, pues 
made up of £2,000 for the lease and goodwill, £4,514 for Hye ms Se 
fittings, ete. The living premises over the shop were included in the a en 
plaintiff went there to live and lived there until the business baer 2 of Aenea 
The plaintiff was without any previous experience mn the owners ip me ‘ 
of such a business and by January, 1952, through overbuying of stock, : 4 was 
‘beginning to be in grave financial difficulties. On Jan. 2, a firm calle nai 
Cotterall signed judgment against her for £393 2s. 6d. On Jan. 5 the plainti : 
executed a bill of sale on a large number of the articles comprising the stock Y 
her shop to secure a loan of £500, the lender of the £500 being Mr. Mitchener. 
On Jan. 7, the defendants, having received a writ of ite, eh, 8) respect of the 
judgment debt and costs, called at the plaintiff's shop, by Mr. May their employee 
and representative, to demand payment of the amounts due or failing payment 
to-levy execution. Whether what took place amounted to a seizure by the 
sheriff and, if so, whether such seizure was excessive, are matters which are in 
issue and fall to be decided. 

The plaintiff signed a form of “ walking possession ”’ agreement offered for her 
signature by the defendants’ representative, Mr. May. Taking this walking 
possession ” agreement so signed by the plaintiff with him, Mr. May left the 
plaintiff’s premises. On Wednesday, Jan. 16, at about 1.45 p.m. Mr. Mitchener, 
the holder of the bill of sale, paid the amount then demanded by the defendants 
as representatives of the sheriff. On Feb. 20, 1952, a firm called Portenay signed 
judgment against the plaintiff for £235 5s. 2d. and £13 costs. Having received 
a fi. fa. in respect of this judgment and costs, on Mar. 3, the defendants sent their 
same representative, Mr. May, to the plaintiff’s premises for the same purposes as 
on the oceasion of his call in January. Again the plaintiff signed the same form of 
walking possession contract as she had signed in January with the same result, 
viz., that the sheriff’s man did not remain on the premises. On Mar. 18, the 
defendants removed 120 garments from the plaintiff’s stock for sale by auction. 
On Mar. 24, the money required by the sheriff was found and paid by the 
plaintiff. Again whether there was a seizure on this occasion and, if so, whether 
such seizure was excessive, are questions which fall to be decided. 

On May 15, a firm called Hubert Gowns, Ltd., obtained judgment against 
the plaintiff for £132 10s. On May 16, having received a writ of fi. fa. in respect 

_of this judgment, the defendants again sent their representative, Mr. May, for the _ 
same purpose as on the previous occasions and again the plaintiff signed the 
same form of walking possession agreement. Exactly similar calls were made 
by the defendants’ representative, Mr. May, on May 27, June 10, June 13, and 
June 20, the defendants having received prior to each of such calls writs of fi. fa. 
in respect of judgments against the plaintiff for £210 1s. 6d., £60 11s., £102 8s. 6d. 
and £51 6s. respectively, making a total of indebtedness on the judgments of 
£556 17s. in addition to which there were sums for costs and sheriff’s fees, 
charges and expenses. 

On June 24 or June 25, the defendants put “lot ” tickets on a number of 
articles in the plaintiff's shop with a view to holding an auction sale thereof at 
the plaintiff's shop. It is now conceded that they locked the shop, excluding the 
plaintiff therefrom, from about 4.30 of June 24, until the morning of June 25. 
The defendants prepared and published posters advertising this proposed sale 
and advertised it in the press. The poster and the advertisements announced 


that the sale was to be without reserve at 48 High Street, Camberley, 


on July 4, 
and was to be a sale of “ 


thé valuable stock of a high class costumier and ladies’ 
outfitter’. Then followed a list of what was announced for sale concluding with 
a statement that the articles were to ‘“ be sold by auction by Messrs. H. W. 
Smith & Moon on the premises as above on Friday, July 4, 1952, at 12 o’clock 
noon ”’. 


The defendants posted more than one of these posters on the window of the 
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plaintiff’s shop. They were found in that position when the plaintiff returned 
from London during the afternoon. Mr. Bond’s evidence was that on July 2, 
when he and Mr. Greer left the premises the shop was again locked up for the 
night. The plaintiff's evidence was that the defendants’ representatives had 
been at the premises all day on July 1, and had closed the shop during that day. 
I think the plaintiff has here been confused about the exact sequence of events 
because Mr. Bond’s evidence, and I thought him reliable, was that he was not 
in fact at the premises between June 24 and July 2, and could not therefore 
have been one of the defendants’ representatives there on July 1, as the plaintiff 
asserted. On July 2, he and Mr. Greer, the sales foreman, who was with him, 
found that forty-eight of the lot numbers which had previously been put on 
various garments, were missing. They had obviously been removed by the 
plaintiff. Mr. Bond and his colleague then re-lotted the selected garments while 
the plaintiff continued her business in the shop. Four rails of garments were 
lotted and put aside as also were the garments in one show case. Mr. Bond saw 
the plaintiff interfere with the first rail of garments which they had so re-lotted. 
The next day, July 3, the defendants opened the premises again, this being the 
day advertised for viewing the goods which were to be sold. 

I cannot accept the plaintiff's evidence that Mr. Moon was at the premises on 
Thursday, July 3, in face of his denial that he was there on July 2 and 3. It is 
the fact that on July 3 the defendants were exercising complete control over 
the premises and the goods which had been lotted, and were inviting viewers 
to come in and inspect the goods which were in the catalogue for the sale. On 
July 4, the day fixed for the sale, the defendants’ own evidence given by Mr. Moon 
was that their posters were outside the premises and that there were people 
arriving for the sale at 11.15. However, Mr. Moon, at the premises, was 
informed by his partner Mr. Coombs by telephone that all moneys due had been 
been paid and that the sale must be stopped. It was announced to those outside 
the shop, who were there waiting for the sale to begin, that the sale would not 
take place. The plaintiff asserts that Mr. Moon then stood outside the shop, and 
when asked why there would be no sale said “she has paid her debts”. Mr. 
Moon denied that he ever said this and I am not satisfied that these were the 
words that were used. After the sale was stopped it was found that two of the 
garments which had been included in the catalogue were missing. It is clear not 
only from the evidence of the plaintiff but also in my view from the evidence given 
by Mr. Moon that the plaintiff at all times objected, and made it clear to the 
defendants that she objected, to their holding a sale on her premises. 

The first question to be considered is whether what took place when Mr. May 
went to the premises on Jan. 7, armed with the writ of fi. fa., amounted in law 
to a seizure of the plaintiff’s goods. Mr. May is now dead, but his report on his 
visit is in evidence. He states that on calling he informed the plaintiff of the 
nature of his visit and was told by her that there was a bill of sale on all the stock 
and fittings in the shop in favour of Mr. Mitchener; she stated that her solicitor had 
tried evidently unsuccessfully to arrange for payment of the debt by instalments 
and that she was not in a position to pay anything on account that day. Mr. May 
reported that it was a very good class shop and fairly well stocked with ladies’ 
dresses, suits, gloves, stockings, ete. The plaintiff’s evidence was that Mr. May 
came at about 10.30 a.m. on Monday, Jan. 7, handed the plaintiff the defendants’ 
card showing that they were sheriff’s officers and he was their representative, 
and said that he must take charge of everything in the shop; that she said 
she did not want him in the shop and asked what right he had to stay there, 
that Mr. May then produced a printed form and said that if she signed it and 
guaranteed to pay him the money which she took, except whatever was required 
for staff wages, he need not stay all the time. ‘Thereupon the plaintiff signed 
the printed form which the defendants regularly use and which is known as & 
“ walking possession” agreement. It is in the following terms: 
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“Dated (blank) To the Sheriff of the County of Surrey and to Messrs. 
Murray & Co., his officers. (Blank) v. (Blank). In consideration of your 
not keeping the man in charge of the goods seized herein in close possession, 
and allowing him to leave each night and attend each day (or as may be 
arranged) I hereby authorise and empower you and your representative to 
re-enter my house and premises, No. (blank) [address] at any time you may 
think proper, under a writ of fi. fa. in the above action dated (blank) and if 
necessary to use force for that purpose, and I also undertake not to remove, 

-or allow to be removed, any of the goods in the meantime, and to pay the 
possession money day by day.” 

It was argued for the defendants—these being the facts, and I think the 
plaintiff's evidence here is substantially accurate—that there was no seizure: 
that allthat Mr. May did and said only amounted to an explanation by him of what 
the legal situation would be if the plaintiff did not either satisfy the judgment 
debt or sign the walking possession agreement and that as the plaintiff thereupon 
signed the agreement no seizure was made and the defendants contented them- 
selves with the notional possession which resulted from the agreement. I am 
unable to accept this contention. 

On the subject of what is sufficient to constitute a levy or seizure by the 
sheriff in execution of a writ of fi. fa. there is fortunately some authority. In 
Bissicks v. Bath Colliery Co., Ltd. (1), where the sheriff’s officer went to the 
plaintiff’s premises and told him he had a warrant to execute a writ of fi. fa. for 
£28 7s. 2d. and that he required immediate payment, otherwise further proceed- 
ings would be taken and the man must remain in possession, the plaintiff 
paid the sums demanded, including poundage and levy fees, the court held that 
the sheriff was entitled to both these items. CockBuRN, C.J., said (2 Ex.D. at 
p- 462): “‘ We must look to see if the writ has been virtually executed ”, and 
CLEASBY, B., said (ibid.): “‘ .. . I think in this case there was in substance 
an actual levy ...” On appeal from that decision BRAMWELL, L.J., said 
(3 Ex.D. at p. 175): 


“The question is whether, upon the facts, there was a seizure . ; . upon 
the whole I think there was a seizure, for the officer did threaten to leave 
a man in possession.” 


Brett, L.J., said (ibid.): 


“ T agree that there must be a seizure; but upon the facts I think there 
was a seizure. The sheriff’s officer went to the plaintiff’s house with a man, 
he obtained entry into the house, and whilst he was there the plaintiff’s 
goods were under his control; he spoke as if he had made a seizure, and he 
treated what he was doing as if it was a seizure... ”’ 


A 


In addition it has been expressly stated by Brerrt, L.J., in Mortimore v. Cragg (2) — 


(3 C.P.D. at p. 219) that 


‘‘. .. Where an execution issues the transaction may be divided into four 
parts: 1. The delivery of the writ to the sheriff: 2. Seizure: 3. The possible 
payment of money after seizure: 4. If no payment, sale.” 


There can be no doubt that Mr. May went on each occasion armed witha warrant 
for the purpose of executing a writ of fi. fa. When he says in his report that he 
informed the plaintiff of the nature of his visit, and the plaintiff, as I believe 
asked what right he had to stay there and expressed her objection to his staying, 
and when I find that he took an agreement in the form in which he did take i 
I am satisfied that there was what amounted to a seizure. The opening words 
of the agreement are “in consideration of your not keeping the man in charge 
of the goods seized herein in close possession’. Those are words chosen and 
put forward by the defendants themselves. They are only consistent with the 
fact that goods have been seized. Furthermore, by the concluding words of the 
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agreement the plaintiff undertook “not to remove, or allow to be removed, any 
of the gocds in the meantime, and to pay possession money day by day”’. 
Again, those words are only consistent with there having been a seizure. In 
Gladstone v. Padwick (3), one of the questions was whether what was done by the 
sheriff’s officer on a certain date amounted to an actual seizure, and BRAMWELL, 
B., said in the course of his judgment (L.R. 6 Exch. at p. 212); 

“It is admitted, and it is clear, that it is not necessary for the sheriff to 
lay his hand on a single article . . . I am of opinion that, where property 
is all one holding, as it was here, if the sheriff goes and makes known... 
that he is come to seize, and does, so far as words and intention can go, 
seize all the goods on that holding, he has done enough . . .”’ 

Those words are applicable to what took place on each of the occasions in J anuary, 
March, May and June when Mr. May called at the plaintiff’s shop and premises to 
execute the several writs of fi. fa. which figure in this case. 

It was urged for the defendants that the position of the sheriff which resulted 
from what was done and said on each of the occasions when Mr. May called on 
the plaintiff, and entered her premises for the purpose of executing the writ, was 
not that the defendants as sheriff’s officers had seized, but that they had obtained 
contractual rights under the several walking possession agreements which the 
plaintiff signed the result of which was to give them a notional possession; It 
is true that in Lumsden v. Burnett (4), A. L. Smrru, L.J., spoke of such an agree- 
ment as giving only a constructive possession and Curry, L.J., spoke of it as 
giving a possession merely constructive or notional. In that case, the court 
held that the existence of such an agreement was strong evidence to show that 
the officer leaving the premises in the terms of such an agreement was not 
abandoning possession. In that case, as in this, after leaving the premises 
having obtained the walking possession agreement, the officer paid a subsequent 
visit or visits to the premises to see that the goods were not being removed. I 
think it is right to say that after seizure the sheriff may continue in possession 
either actually by leaving a man in the premises or notionally under such a 
walking possession agreement as was obtained on each occasion from the plaintiff 
in this case. 

Since therefore in my view there was on cach occasion a seizure, it becomes 
necessary to consider whether in January and March or in May and June the 
seizures were excessive so as to give rise to an action on the case against the 
sheriff. That an excessive seizure gives such a cause of action was decided in 
Gawler v. Chaplin (5). In that case the first alleged breach of duty on the part 
of the sheriffs was that they had wrongfully seized goods of the plaintiff of 
greater value than sufficient to pay the debt, interest, poundage and expenses, 
although they well knew part would be sufficient. On motion in arrest of 
judgment after verdict the question was whether that alleged breach was good in 
law. It was held that it was. In giving the judgment of the court Parks, B., 
said (2 Exch. at p. 507): 

‘“« . . in the first instance, the duty of the sheriff is confined to seizing 
goods that would be reasonably sufficient, if sold, to pay the sum endorsed 
on the writ—that is, the debt, interest upon the debt, poundage, and 
expenses; and if the sheriff seizes more, prima facie he is a wrongdoer . . .” 

There can be no doubt on the evidence that the stock in the plaintiff's shop 
was far more extensive than it was necessary to seize to satisfy the judgment 
debt in respect of which either of the writs of fi. fa. in hand in January and 
February was issued even including the other charges enumerated by PARKE, B. 

There was therefore in my judgment a seizure on each occasion which was 
excessive; but it resulted in no damage to the plaintiff. She was allowed to 
carry on her business as before and did so until the sheriff was paid. ee 
regard to the alleged seizure in March on the fi. fa. issued in respect of the es Ss 
nay judgment for £235 odd and £13 costs, I am satisfied that when May called to 
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execute the writ of fi. fa. substantially the same course was followed, and that 
there was therefore what amounted in law to a seizure in the first place of all 
the plaintiff’s stock at her shop, and this was an excessive seizure. Again, 
however, there was an exactly similar walking possession agreement signed by 
the plaintiff and again she was allowed to carry on her business without interrup- 
tion and with power to dispose of any of the items which formed part of the 
stock by way of sale until Mar. 18. On Mar. 18, however, the defendants took 
actual possession of 120 dresses and removed them for sale, and it was conceded 
in the course of the case that this actual seizure and removal was not excessive. 
The only claim therefore which remains is for the technical seizure of the whole 
stock, prior to the selection and removal of the 120 garments made on this 
occasion when the defendants’ man Mr. May called to execute the writ of fi. fa. on 
Mar. 3. ‘True that general seizure was in law effective until the particular 
seizure of the 120 garments only was made on Mar. 18, but again it resulted in 
no damage to the plaintiff inasmuch as she was left by agreement with power 
to deal with the whole of that stock in the ordinary course of her business. The 
sale of the goods so collected and removed was arranged for Mar. 25, at the auction 
rooms of Messrs. E. Reeves, Ltd. at 114, Church Street, Croydon, but on Mar. 24, 
the execution was paid out and the sale was abandoned. 

I turn now to the happenings in May and June. On May 16, the defendants 
having received a writ of fi. fa. in respect of judgment for £132 10s. obtained 
against the plaintiff, sent their representative Mr. May to the plaintiff’s shop to 
execute the writ. Once again, from the plaintiff’s evidence and Mr. May’s 
written report, I find that substantially the same procedure was gone through 
between Mr. May and the plaintiff as on the previous occasions and I am satisfied 
that he then made what amounted in law to a seizure of the contents of the shop. 
That the defendants themselves regarded what Mr. May did on that date as a 
seizure there can be no doubt for there is a letter from them to the judgment 
creditors’ solicitors dated May 28, headed ‘‘ Hubert Gowns, Ltd. v. Watson ” 
which begins: ‘‘ We duly seized under this execution on the 16th instant’. 
On May 26, being in possession of a writ of fi. fa. in respect of a judgment for 
£210 Is. 6d. obtained by a firm called Stafford, Ltd., the defendants again sent 
Mr. May to execute the writ. Mr. May’s written report as to what passed, 
using the same language as before, says that he informed the plaintiff of the nature 
of his visit. Again, I can only conclude that he purported to make a seizure. 

On May 27, through her solicitor the plaintiff pleaded with the defendants to 
defer action, saying there were funds due to the plaintiff which he hoped would 
become available to satisfy the two executions. By a letter of May 30, Mr. 
Mitchener, the holder of the bill of sale, wrote that with regard to these two 
executions he made no claim against ‘“ their goods ”, whatever that may mean. 
It was apparently taken to mean that he abandoned any claim he might have 
under the bill of sale. On June 10 there was a third execution in respect of a 
judgment obtained by Lennox Knitwear, Ltd., for £60 lls. On J une 13 there 
was another execution in respect of a judgment obtained by Sidney J. Lindsay, 
Ltd., for £102 8s. 6d. Again in his reports Mr. May uses the same language as 
before to describe what passed between him and the plaintiff when he called to 
execute each of the writs of fi. fa. issued in respect of these two judgments. 

On June 20 the defendants received yet another writ of fi. fa. in respect of a 
judgment obtained by Wallace Thorn, Ltd., for £51 6s. and armed with the 
appropriate warrant Mr. May called on the plaintiff and informed her, as he 
reported, of this judgment. Again, I think that he intended what he did when 
he ealled as execution of the writ of fi. fa. and there is no doubt that the plaintiff 
regarded and accepted it as such. In view of what subsequently transpired, it is 
not unimportant to notice that in response to the plaintiff’s solicitors’ plea to 
them to defer the actual sale of the plaintiff's goods to satisfy the executions of 
May 16 and 26, the defendants not only delayed action for the seven days asked 
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for but agreed by a letter of June 3 to refrain from taking any steps towards 
auction until June 6, and that the plaintiff’s solicitor wrote on June 4 in reply 
that he appreciated their consideration in these matters. The plaintiff's solicitor 
Mr. Barnes, in a telephone conversation on June 10, agreed that, if the necessary 
money was not forthcoming by June 11, the defendants must proceed with 
a sale. Again on June 11, by which time there were, as I have pointed out 
these several executions current, Mr. Barnes was writing that funds were expected 
and would undoubtedly come into his hands very shortly, but that he appreciated 
that the defendants could not refrain from carrying through the executions 
indefinitely and must therefore proceed. 

In addition to being a partner in the defendant firm Mr. Moon owns and 
conducts the business of an auctioneer under the name of H. W. Smith & Moon. 
Mr. Coombs, who is Mr. Moon’s partner in the defendant firm, had all the executions 
in question in his hands. On June 21, writing in the name of the defendant 
firm, he instructed H. W. Smith & Moon, that is to say Mr. Moon, his partner, 
in his capacity as the auctioneer, to attend at the plaintiff’s premises as soon 
as possible to make an inventory and catalogue of sufficient effects to realise the 
sum of £608 plus 8s. 6d. per day after June 23 and Mr. Moon’s charges. He 
informed Mr. Moon in the same letter that there was no claim being made any 
longer by Mr. Mitchener. He then concluded the letter as follows: 


‘““ We leave it to you as to whether it is best to either remove for sale or 
sell upon the premises. If the latter course is decided upon by you we must 
ask you to hold the sale at the very earliest moment, in any event not later 
than July 2 or 3, next. Furthermore, if the sale is being conducted on the 
above premises, particular care must be taken to safeguard the effects and 
stock, that is, the premises must be closed and the keys held. If there is any 
risk of goods being disposed of by the [plaintiff], they had better be removed 
for sale.” 


On receipt of that letter Mr. Moon by telephone tried to arrange as before with 
Reeves, Ltd., for auction rooms for a sale of whatever articles he decided must 
be taken from the plaintiff’s stock to satisfy the current executions and charges. 
Reeves, Ltd., however, refused facilities for the sale. On June 23 they wrote 
giving their reasons, saying: 

‘‘Qur auction rooms are open for the reception of goods for absolute 
sale at any convenient time, but where goods have to be withdrawn after the 
sale has been advertised and prepared it entails not only pecuniary loss as 
on the last occasion, but upsets the timing of the sale of other lots besides 
putting us in disfavour with the trade.” 


Pursuant to his instructions Mr. Moon attended to prepare for a sale, deciding 
in his own mind that in the circumstances the sale must be held on the premises. 
I am satisfied that he decided he must hold the sale on the premises in good’ 
faith, and not with any malice towards the plaintiff. By the delays which 
the defendants had conceded, they were in danger so far as the several judgment 
creditors were concerned. It was urgently necessary that they should sell and 
satisfy the several writs and executions then in hand before what had occurred 
constituted an act of bankruptcy on the part of the plaintiff. From experience 
they knew that it would be most difficult to find any auctioneer with an auction 
room which could accommodate the goods for sale who would be willing to hold 
the sale. From experience they knew that any such auctioneer would make the 
same objection as Reeves, Ltd. had made when refusing to undertake the sale, 
more especially as all auctioneers knew that the remuneration allowed them ona 
sheriff’s sale was much less than that which they ordinarily charged and received. 
Any auctioneer would know that he might be allowed only seven per cent. if the 
sheriff’s bill was taxed, as against their ordinary remuneration of twelve and a 
half per cent. The defendants had delayed selling the plaintiff's goods at the 
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request of the plaintiff to give the plaintiff time to get in hand the moneys 
which her solicitor was saying were expected and which would enable her to pay 
out the executions. The consequence was that the selling of the goods had become 
a matter of extreme urgency. It was for these reasons that Mr. Moon decided 
to sell on the premises. He attended at the premises on June 23, and went over 
the whole stock intending to sell something of everything to an extent which 
would provide the amount required and to leave stock which would enable the 
business to be carried on. He prepared a posting bill and sent it to the printers 
that day in order to announce the sale as soon as possible. He informed the 
plaintiff that he intended to hold the sale on the premises. That the plaintiff 
objected there is no doubt, and that Mr. Moon knew that she objected I have 
no doubt. 

On June 24 Mr. Moon again attended all day at the shop and lotted for 
catalogue purposes about 280 lots. He made a-rough assessment of what 
they might fetch under the hammer. He calculated that they might make an 
overall average of 50s. a lot. That afternoon, when he left, he caused the 
shop to be locked up thereby excluding the plaintiff from her own premises 
because, he said, he felt an element of risk. If there was an element of risk the 
duty of the sheriff was to leave a man in possession or to remove the goods which 
he intended to sell. It isno answer to say that today he cannot obtain a man who 
will do this at the scale fee allowed to a sheriff for a man in possession. In my 
view it was a trespass on the plaintiff’s property to put himself into exclusive 
possession of her premises by locking them against her and taking possession 
of the keys. Either on that day or on June 25, 1952, the defendants kept the 
shop locked all day. 

On July 2 posters were stuck on the windows of the shop on the defendants’ 
instructions. On July 3 some of the defendants’ men were at the premises keeping 
the premises open for viewing but allowing the plaintiff to carry on her business 
so far as she could in such circumstances. The goods for sale which were there 
to be viewed were put at the back of the shop and in one show case. The 
defendants’ representatives did not keep a continuous watch on the viewers and 
the goods which they had thus lotted and separated. It was admitted by the 
defendants that they left the premises for meals. The result was that the next 
day after the executions had been satisfied and the proposed sale abandoned 
it was found that two of the lotted garments were missing. Apparently they 
had been stolen. There is no evidence that the plaintiff had sold them, and 
I am satisfied that the plaintiff is not dishonest and would not have insisted as 
she did on having a written acknowledgment by the defendants’ man on the 
premises that these two garments were missing if she had been conscious that 
she had herself taken them and sold them. Even if, as it was argued for the 

defendants, the plaintiff can only recover the value of these lost garments if she 
proves that they were lost through the defendants’ negligence, I am of opinion 
that she has shown that. If the defendants were keeping the shop open for 
anyone to come in and view the garments lotted for sale and taken by them into 
their possession and,control, they were guilty of negligence if they left those 
garments unattended. The plaintiff’s claim for £18, the value to her of these lost 
garments, is, therefore, in my view well founded. 

After the viewing was over the defendants again locked up the premises and 
kept the keys. On July 4 the premises were opened by the defendants for the 
holding of the sale but it was stopped, and no sale took place because the necessary 
moneys were paid on the plaintiff’s behalf. 

. The questions which have to be decided in connection with these happenings 
in June and J uly are first, did the defendants trespass by preparing for this sale 
on the premises and by using the premises for their preparations for the sale 
and by posting the bills announcing the sale on the plaintiff’s premises without 
her permission and in spite of her objection of which they knew, and second, did > 


Q.B.D.]} WATSON v. MURRAY & CO. (Hrmsery, J.) 359 


the defendants on this occasion make an excessive seizure in taking for sale 
what appears in the catalogue. 

On the second question there was much evidence on both sides. The plaintiff’s 
contention that the seizure was excessive is mainly based on evidence that at 
such a sale you might ordinarily expect to realise a certain fraction or percentage 
of the retail prices of the articles and on the fact that at a later date the fixtures 
which were included in the catalogue sold for a comparatively large sum and 
the other articles realised, when sold by tender, about twenty-five per cent. of 
their retail price. On the other hand the defendants’ evidence and contention 
was that it is in the highest degree uncertain what such goods will fetch under 
hammer, much depending on whether there is a good or a poor attendance at the 
sale: that a sale such as this will be likely to realise less if held in the country than 
if held in a London auction room ; that such a sale largely depends on the weather 
and on the trade buyers attending, and that the sheriff must always allow a 
margin as he has a duty to the execution creditors to execute the writ so as to make 
of the goods sufficient to satisfy the executions. 

1 am satisfied that the defendants, in lotting and cataloguing what they did, 
acted in good faith, and I am not satisfied, having regard to the hazards attending 
such a sale, that there was an excessive seizure. It must be remembered that 
_ most of the goods in question were seasonal and fashion goods. Moreover, it by 
no means follows that anything like all the lots would necessarily have got a 
bid at all. 

The serious question which remains is the question whether the defendants 
had any right in law to insist on using the plaintiff’s premises as they did for the 
purposes connected with holding this sale there. It is clear that the writ of fi. fa. 
does not require or authorise the sheriff to seize the land or premises of a debtor. 
It requires him to make of the goods of the debtor sufficient to satisfy the 
execution creditors’ judgment debt. It gives the sheriff a right to remain on the 
debtor’s premises for a reasonable time and no longer (see Ash v. Dawnay (6)), 
and it empowers him to sell sufficient of the debtor’s goods to satisfy the debt in 
respect of which the writ was issued. Reed v. Harrison (7) is authority for saying, 
as the headnote to that case expresses it, that on attachment of goods, the officer 
cannot legally continue in possession of the defendant’s house, or keep the goods 
therein for a long and unreasonable time, but must remove them to a place of 
safe custody : else he is a trespasser ab initio. 

At common law the sheriff’s duty is to remove the goods to some place where 
they can be safely kept until they are sold, but I cannot find any English authority 
which decides that he can, if he chooses, use the debtor’s premises for the purpose 
of holding a sale there. It does not appear to me that in this case it is established 
that it was impossible to hold the sale anywhere else than on the plaintiff’s 
premises. It was no doubt extremely difficult in the particular circumstances 
to arrange for it elsewhere, and no doubt the defendants decided that it was, 
expedient to hold the sale at the plaintiff’s shop, but the plaintiff objected and 
they knew that she objected. They must in those circumstances, It seems to 
me, show that they had a legal right to do what they did notwithstanding the 
plaintiff’s objection. . 

In Maruer on SHERIFE AND Execution Law (3rd Edn. at p. 126) there is 
reference to an Irish case in which, it is said, it was held that a sale should as a 
rule take place on the execution debtor’s premises (Re Purcell (8)), but the learned 


editor immediately goes on to say: 
“Tt would certainly be better that the sheriff should obtain the debtor’s 


licence to hold the sale upon his premises, as there appears to be some doubt 
as to his authority to use the premises for the purpose of a sale. 


In my view an examination of the facts and the judgment in the Irish case shows 
that the statement that it was there held that a sale should as a rule take place 


360 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


on the execution debtor’s premises is an over-statement. That opinion was A 
expressed passim by Miter, J., when he said (13 L.R.Ir. at p. 496): 
“J he (the sheriff) does not allege that he made any attempt whatever 

to make any sale of the goods upon the premises of the execution debtor, 

which was his primary duty:...” 

This statement was made in a part of his judgment when the learned judge was R 
commenting on the sheriff’s claim to his expenses in removing and returning 
goods of the debtor to the debtor’s premises, but after he had already decided 
that the sheriff could recover only the fees and expenses which were provided 

for him by the Act 6 Anne c. 26,s. 16 and s. 23, and by the Act 43 Geo. 3 c. 46, 

s. 5, and that these expenses of removal and of return of the goods were not pro- 
vided for the sheriff by those statutes. The case is not, therefore, in my view a 
direct authority for the proposition that it is the duty of the sheriff to sell the C 
debtor’s goods on the debtor’s premises. Counsel before me in this case have not 
found (nor have I been able to find) any authority which decides that such is the 
duty of the sheriff acting under a writ of fi. fa. The defendants’ evidence in this 
case shows that the practice is to remove and sell in an auction room such goods as 
were here seized. It may be that if the sheriff can show that it was not possible 
to sell the goods except on the debtor’s premises, it would be lawful for him so to 
do. Part of his duty is to sell the goods so as to make of them sufficient to satisfy 
the debt which is the subject of the writ of fi. fa. which he has to execute and 
the law will not require of him that which is impossible. But the defendants 
in this case have not established that it was impossible to remove and sell the 
goods away from the plaintiff's premises. They have shown that by the con- 
cessions they had made to the plaintiff it had become extremely difficult for them E 
so to do before an act of bankruptcy by the plaintiff was committed, but their 
evidence does not amount to more than this. 

There were, therefore, in my view trespasses on the plaintiff's property com- 
mitted by them when they did those acts which were solely done for the purposes 
of and incidental to the holding of the sale on the plaintiff’s premises. The 
acts which in my view were such trespasses were the locking of the plaintiff’s F 
premises so as to exclude her therefrom when they had lotted the goods; the 
opening of the plaintiff’s premises to the public for the viewing of the goods 
catalogued and the admission by them to the plaintiff's premises of all who 
chose to come in for the ostensible purpose of viewing the goods; and the posting 
of their posters on the plaintiff’s premises. 

What damage the plaintiff suffered in consequence it is difficult to say, but G 
the poster certainly was in terms which would convey to anyone reading it that 
the plaintiff’s stock and the fixtures in her shop were being sold, and anyone 
reading it might reasonably have concluded that the business life of the shop 
.was ended. The result was said to have been that the plaintiff’s takings thereafter 
were so prejudicially affected that she was obliged finally to sell up and close - 
down. That her takings afterwards were trifling compared with what they H 
formerly had been was shown by the accounts of the business, but to what 
extent this would inevitably have been the case owing to her grave financial 
difficulties it is not possible to decide. But I do not think it can be doubted that 
the posting on the premises of such bills as were put there must have been 
damaging to her chances of making a business recovery. Moreover the fact 
ie ee pis say ee Lhe day and on the morning of the day of I 
once before then at a ne rs bth on oe apa men ebes species 
to-conduect which aggravated he Gece een bag rained ae Seine 
; ; ich may properly be taken 
into considerat ion. I assess the damages for these trespasses, therefore, as more 
than nominal and award £300. Judgment for the plaintiff. 
Bast tty Harold aA & Cox (for the plaintiff); Wigan & Co. (for the 

. eported by A. P. PRINGLE, Esq., Barrister-at-Law.] 
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A BAXTER v. KELDON. 


[QUEEN’s BEencH Division (Lord Goddard, C.J., Cassels and Streatfeild, JJ 4 
January 18, 1955.] 


Gaming—Betting house—Assisting in conducting the business of a betting house— 

Money and betting slips received in street and delivered at betting house— 

B Betting Act, 1853 (16 & 17 Vict. c. 119), s. 3, s. 4. 

The respondent received money azid betting slips in the street as agent 
for the keeper of a betting house. He delivered the money and slips at the 
betting house but took no part in the work done inside the betting house. 
The respondent was charged with assisting in conducting the business of the 
betting house, contrary to s. 3 of the Betting Act, 1853. 

C Held: if the respondent had committed an offence, his offence was against 
s. 4 of the Act of 1853, and he was not guilty of an offence against s. 3. 

Dicta of Lorp Mavucuam, L.C., in Milne v. Comr. of Police for City of 
London ({1939] 3 All E.R. at p. 403) applied. 

Appeal dismissed. 


[ As to Offences under the Betting Act, 1853, see 15 HatsBury’s Laws 
D (2nd Edn.) 512, para. 918; and for cases on the subject, see 25 Digest 442-447, 
361-399, and DicEest Supps. 
For = Betting Act, 1853, s. 3, s. 4, see 10 HatsBury’s STATUTES (2nd Edn.) 
763, 765. 


Case referred to: 
E (1) Milne v. Comr. of Police for City of London. Leonard v. Same. Boundford 
v. Same, [1939] 3 All E.R. 399; [1940] A.C. 1; 108 L.J.K.B. 625; 
161 L.T. 65; 103 J.P. 299; 2nd Digest Supp. 


Case Stated. 

This was an appeal by way of Case Stated from the decision of a metropolitan 
magistrate sitting at Lambeth. 

On Novy. 14, 1953, an information was preferred by the appellant against the 
respondent that he on divers days between and including Oct. 14 and Oct. 29, 
1953, did assist in conducting the business of a certain place situate at 354 
Kennington Road, London, 8.E.11, which was then being used by one Thomas 
Brindle for the purpose of money being received on his behalf as the consideration 
for an undertaking to pay thereafter money on events and contingencies relating 
to horse or dog races, contrary to s. 3 of the Betting Act, 1853. The information 
was heard on Feb. 23, Mar. 1, Mar. 24, and Apr. 21, 1954, and the following 
facts were found. 

During the whole of the relevant period one Thomas Brindle, a brother-in- 
law of the respondent, was conducting a betting business at 354 Kennington 
Road, S.E.11, and in the course thereof was using that place for the purpose of 
money being received on his behalf as the consideration for an undertaking to 
pay thereafter money on events and contingencies relating to horse and dog 
races. Money and betting slips were accepted on Brindle’s behalf by his agents 
at a number of different sites (known as “ pitches ’’) in the streets, brought to 
the office at 354 Kennington Road, and there sorted and recorded in a set of 
books. On Oct. 14, 15, 16 and 17, 1953, the respondent was at one of the said 
pitches, that at Sumner Street, S.E.1, with two other men for between one and 
a half and two hours, leaving on each occasion a few minutes after 2 p.m. On 
each occasion the respondent received from men money and betting slips. At 
other times when the respondent was not present one of the other two men 
accepted money and betting slips. In accepting the money and betting slips, 
the respondent was acting on behalf of Brindle and in the course of the latter's 
betting business. On leaving the pitch the respondent drove on each occasion 
in his van to the office for the purpose of delivering the money and betting slips 
to Brindle. The respondent went inside the office and remained there for periods 
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of fifteen minutes and upwards. He was also at the office on Oct. 28 and Oct. 29, 
arriving in his van a few minutes after 2 p.m. He never took any part in the 
work done inside the office. 

It was contended by the appellant that the respondent, by assisting in the 
carrying on of Brindle’s betting business, was assisting in conducting it. The 
respondent contended that, in accepting money and betting slips on behalf of 
Brindle, he had offended against s. 4 and not against s. 3 of the Betting Act, 1853. 
The metropolitan magistrate was of opinion that the contention of the respondent 
was right and, accordingly, dismissed the information. 


H. FF. Cassel (E. J. P. Cussen with him) for the appellant. 
J. M.G. Griffith-Jones for the respondent. 


LORD GODDARD, C.J., stated the facts and said: This case is a striking 
instance of the curiously unsatisfactory state in which the betting laws are. 
No one blames or would think of blaming the police for having brought this 
prosecution under s. 3 of the Betting Act, 1853, but, in my opinion, the point 
taken by the respondent is perfectly good, though he has really no merits. 
If the respondent has committed an offence, it is under s. 4 of the Act. 

The point arises in this way. First, it is made an offence under s. 1 of the 
Betting Act, 1853, to keep a house for ready-money betting. Then s. 3 of 
the Act imposes a maximum penalty of £100, or six months’ imprisonment, on the 
owner or occupier of a betting house. That section provides: 

‘** Any person who being the owner or occupier of any house, office, room, 
or other place, or a person using the same, shall open, keep, or use the same 
for the purposes hereinbefore mentioned [i.e., ready-money betting]; and 
any. person who being the owner or occupier of any house, room, office, or 
other place shall knowingly and wilfully permit the same to be opened, 
kept, or used by any other person for the purposes aforesaid, or either of 
them; and any person having the care or management of or in any manner 
assisting in conducting the business of any house, office, room, or place . . . 
shall, on summary conviction thereof... ”’ 

be liable to the penalty which I have mentioned. That section deals with the 
person who opens the house, keeps it, or permits it to be kept, or assists in 
conducting the business there. What the respondent did was to act as the 
bookmaker’s runner in the streets. He took money from people who wanted 
to bet with the betting-house keeper, that is, ready-money betting. Section 4 
of the Act provides: 


“ce 


. any person acting for or on behalf of any such owner or occupier or 
- In any manner assisting in conducting the business thereof, who shall 
receive, directly or indirectly, any money ...as a deposit on any bet...” 


‘shall be liable to a penalty, not of £100 or six months’ imprisonment, but of 


£50 or three months’ imprisonment. In the present case it was found that 


the respondent was acting on behalf of the owner or occupier. When an Act 
makes it a substantive offence by a person to do a certain thing and the 
evidence shows that the respondent has done that very thing, it seems to me that 
by all the canons of construction, one must prosecute him for that offence and one 
must not, by inference, try to make him liable to a more severe penalty b 
saying that, in doing what he did, he in some way aided and shatiede bese 
that is what the argument comes to—the commission of the offence under the 
previous section. 

The matter is put beyond doubt by the speech of Lorp Mavueuam, L.C.. in 
Milne v. Comr. of Police for City of London (1), where the Lord Ghancaas 
analysed these two sections with great care. After analysing with care what 


persons could commit an offence under s. 3, he dealt wit 
3 All E.R. at p. 403): with s. 4 and said ([1939] 


“Some points on these somewhat artificial provisions are worth noting 


B 


A 
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Section 1 deals with the user of the place for one of two defined purposes, 
and the user is made a common nuisance and illegal. The sanctions are in 
s. 3 ands. 4, and they both refer to the user of the place for one or other of 
the purposes mentioned, but the sanctions are more severe under s. 3 than 
under s. 4. It may be noted in passing that, under s. 3, the persons mentioned 
in six of the categories above-mentioned (the owner, occupier, keeper, the 
person using, the person managing, and the person conducting the business) 
are made liable, but it omits the persons procured, and the persons employed 
on behalf of the owner, etc., and the agent of the manager. Section 4 
inflicts the lower penalty on all the nine classes or categories who receive 


money, ete., as a deposit or on a promise to pay, or who give an acknowledg- 
ment or receipt.” 


That seems to me to show that, in the opinion of the House of Lords in that case, 
the two sections, s. 3 and s. 4, are quite distinct, and if the acts which are relied 
on as a breach of the statute in the present case, namely, the acts of receiving 
money on behalf of the owner of the house, are proved, then the respondent has 
committed an offence under s. 4, and not under s. 3. For these reasons I think 
that the magistrate was perfectly right in the decision to which he came, and this 
appeal is dismissed. 


CASSELS, J.: I agree. 


STREATFEILD, J.: I also agree. 
Appeal dismissed. 


Solicitors: Solicitor, Metropolitan Police (for the appellant); Henry I. Sydney 
& Co. (for the respondent). 
[Reported by F. Guttman, Esq., Barrister-at-Law.] 


WORRALL v. REICH. 
[Court or Appa (Jenkins and Morris, L.JJ.), January 11, 1955.] 


Discovery—P? oduction of documents—Documents relating solely to defendant's 
case—Medical reports—Order for exchange—Validity—R.S.C., Ord. 30, 
7, 6'(1), (4). 
Practice—Medical reports—Order for exchange—Validity—R.S.C., Ord. 30, 
r. 6 (1), (4). yas 
On a summons for directions in an action for damages for personal injuries, 
the master has no power under R.S.C., Ord. 30, r. 6 (1), to order the parties 
to exchange medical reports, since the medical report obtained by a party 
is a document privileged from disclosure and so is excluded from the opera- 
tion of the rule by para. (4) thereof. 


On a summons for directions in an action for damages for personal 
injuries, the master made an order “ that medical reports be exchanged 
and if not agreed the medical evidence be limited to two witnesses for each 
party.” ; 

Held: the order should be varied to read that “A medical report be 
agreed, if possible, and that, if not, the medical evidence be limited to two 
witnesses for each party ”, following R.S.C., appendix K, form 3A, para. 23. 

Appeal allowed. 

[As to Documents relating solely to the Case of the Party, see 10 HALSBURY'S 
Laws (2nd Edn.) 400, para. 482; and as to the Powers of a Master on a Summons 
for Directions, see 26 Hatspury’s Laws (2nd Edn.) 51, para. 83; and oe tie : 
on the subject, see 18 Digest 148, 149, 983-990, and Digest (Practice) 506-508, 


1795-1816.] 
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Appeal. 


The defendant appealed against an order of Giyn-Jones, J., dated Dec. 13, ° 


1954, dismissing an appeal from an order of Master Clayton dated Dec. 3, 1954, 
on a summons for directions in an action for damages for personal injuries, 


ordering: 
““That medical reports be exchanged and if not agreed the medical 

evidence be limited to two witnesses for each party.” 
The defendant contended that his medical report was a document privileged 
from disclosure and so excluded from the operation of R.S.C., Ord. 30, r. 6 (1) 
by virtue of r. 6 (4). 

J. Ritchie for the defendant. 

I. F. Reuben for the plaintiff. 


JENKINS, L.J.: This is an appeal by the defendant in an action for 
personal injuries, with leave obtained from the learned judge, from an order of 
GLYN-JONES, J., dismissing an appeal from the order for directions made by the 
master. The sole matter in issue in the appeal is whether the second paragraph 
of the order was rightly made by the learned master in the form in which it was 
made. That part of the order follows the terms of para. 23 of the summons for 
directions. The summons is based on form 3A in appendix K to the Rules of 
the Supreme Court, but para. 23 has been altered in this way. The paragraph 
as printed reads: 

‘““A medical report be agreed, if possible, and that, if not, the medical 

evidence be limited to witnesses for each party.” 


In the present summons the words ‘‘ A medical report be agreed, if possible, 
and that, if not,” are struck out and in lieu thereof these words are inserted: 


“Exchange medical reports if not agreed the medical evidence be limited 
to two witnesses for each party ”’, 


and the order under appeal adopts this altered term or direction. I take it to 
mean that, as in the printed form, a medical report is to be agreed if possible, 
but, failing agreement, then there is to be an exchange of medical reports, and 
medical evidence given at the trial is to be limited to two witnesses for each 
party. 

The order under appeal was made under the new Ord. 30, which-deals with 
summonses for directions, and was adopted in 1954* to give effect to the recom- 
mendations of the Evershed Report. There is no doubt that the order gives 
ample powers to the master with a view to saving expense and delay in the trial 
of actions. For the present purpose I think I need refer only to r. 6 of the order, 
which so far as material provides as follows: 


‘““(1) No affidavit shall be used on the hearing of the summons for 
directions except by the leave or direction of the court or judge, but, subject 
to the provisions of para. (4) of this rule, it shall be the duty of the parties 
to the action and their advisers to give all such information and produce 
all such documents to the court or judge on any hearing of the summons 
as it or he may reasonably require for the purposes of enabling it or him 
properly to deal with the summons. The court or judge may, if it appears 
proper so to do in the circumstances, authorise any such information or 
documents to be given or produced to the court or judge without being 
disclosed to the other parties but, in the absence of such an authority, any 
information or documents given or produced under this paragraph shall be 
given or produced to all the parties present or represented on the hearing 
of the summons as well as to the court or judge .... (3) If the court or 
judge on any hearing of the summons for directions requires a party to the 


* See R.S.C. (Summons for Directions, etc.), 1954, 8.1, 1954 No. 761, r. 4 


A 


A 
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action or his solicitor or counsel to give any information or produce any 
document and that information or document is not given or produced, then, 
subject to the provisions of para. (4) of this rule, the court or judge may 
(a) cause the facts to be recorded in the order with a view to such special 
order, if any, as to costs as may be just being made at the trial; or (b) if it 
appears to the court or judge to be just so to do, order the whole or any part 
of the pleadings of the party concerned to be struck out, or, if the party is 
plaintiff or the claimant under a counterclaim, order the action or counter- 
claim to be dismissed upon such terms as may be just.” 





The object of these provisions clearly is to ensure so far as possible that the 
parties (to use a colloquialism) put all their cards on the table, so that the real 
issues between them emerge and the amount of evidence necessary to be given, 
whether documentary or oral, may ‘be limited to matters which are really in 
issue and seriously contested by the parties. But r. 6 is subject to this important 
limitation in para. (4), which, as will be seen, is expressly referred to in its 
earlier provisions. Paragraph (4) is in these terms: 


“ Notwithstanding anything in the preceding provisions of this rule, no 
information or documents which are privileged from disclosure shall be 
required to be given or produced under this rule by or by the advisers of any 
party otherwise than with the consent of that party.”’ 


Counsel for the defendant says that the second paragraph of the order on the 
summons for directions in the form in which it now stands is in direct conflict - 
with the express provisions of para. (4) of r. 6, inasmuch as medical reports made 
on behalf of either party on the advice of their legal advisers and for the purpose 
of preparing their case for trial are privileged documents, and as such are within 
the exception contained in that paragraph and cannot properly be made the 
subject of an order for exchange. He says, further, that an order for directions 
in this form is a new departure in that it, in effect, compels a party 
to commit himself in advance to calling a particular witness, inasmuch as it 
compels him to put in evidence a document amounting to the proof of the 
evidence which a particular medical adviser will give on his behalf. 

In my view, the objection on the ground that medical reports such as these 
are privileged from discovery is a valid objection, and it follows that the order 
should not have been made in this form, but should follow the printed form of 
summons which asks that 


‘“ A medical report be agreed, if possible, and that, if not, the medical 
evidence be limited to [two] witnesses for each party.” 


Accordingly, although I can see that in some circumstances it may be desirable 
from the practical point of view that medical reports should be exchanged, 
and although it may be highly expedient that the parties should by agreement 
adopt that course in many cases, it does not seem to me that it can properly 
be made the subject of an order. For these reasons I would allow this appeal 
and modify the order under appeal in the way I have indicated. 


MORRIS, L.J.: I am of the same opinion. Having heard the arguments 
on both sides, I am persuaded that the view which my Lord has just expressed 
is the correct one. When an order is made in terms that a medical report be 
agreed if possible, doubtless certain difficulties may arise. For example, if the 
plaintiff submits his medical report and asks that it be agreed, the medical 
advisers of the defence may take a more serious view of the plaintiff’s injuries 
than the plaintiff's medical advisers; perhaps because they have appreciated 
certain matters overlooked by the plaintiff’s ‘medical advisers. In such a case 
the defence might well agree the medical report submitted to them, with the 
possibility, if the plaintiff established the defendant’s liability, of an unjust 
result in that the plaintiff might receive damages of less amount than the medical 
facts would have warranted, if they had been fully appreciated. 
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The plaintiff might say that he would submit his medical report or reports, 
provided the defendant at the same time submitted his. I think that would be a 
desirable state of affairs, since in cases of personal injuries it is proper and desir- 
able that medical reports should be exchanged to the greatest possible extent. 
But if a plaintiff does refuse to submit his report unless the defendant at the same 
time submits his, the deadlock may result in medical witnesses being called on 
both sides, although in the event it emerges that there is little difference between 
the respective medical opinions. In such a situation it would be unfortunate 
if costs were incurred, and the time of medical men was spent in court when 
their services might have been insistently required in the performance of their 
professional duties. All these considerations indicate that it is helpful and 
desirable that medical reports should be exchanged. The language of Ord. 30, 
r. 1 (1), particularly in sub-para. (b), indicates the correct approach in these 
matters: 

(1)... the plaintiff shall, with a view to providing an occasion for the 
consideration by the court or a judge of the preparations for the trial of 
the action, so that—/(a) all matters which must or can be dealt with on 
interlocutory applications and have not already been dealt with may so far 
as possible be dealt with; and (b) such directions may be given as to the 
future course of the action as appear best adapted to secure the just, 
expeditious and economical disposal thereof...” 


The words “‘ just, expeditious and economical ” give clear guidance as to the way 
in which the court expects parties to proceed in the preparation of their cases. 

It may happen that some medical reports contain views, comments or state- 
ments which, though linked to the medical aspects of the case, are not entirely 
limited to those aspects, and such reports might not conveniently be the subject 
of exchange. Moreover, though I have indicated my personal view that it is 
helpful that the parties should to the greatest possible extent exchange medical 
reports, the question that arises on this appeal is whether it was possible for the 
learned master to make a compulsory order that they should be exchanged. 
There is merit in the procedure under Ord. 30, r. 6 (1), under which the court can 
ask one side for a document and then examine it without that document being 
necessarily shown to the other side. But that procedure is subject to, and 
limited by, the express provision of Ord. 30, r. 6 (4): 


‘* Notwithstanding anything in the preceding provisions of this rule, no 
information or documents which are privileged from disclosure shall be 
required to be given or produced under this rule by or by the advisers of any 
party otherwise than with the consent of that party.” 


This shows that the protection which relates to privileged documents is not 
affected. Hence, I can see no warrant for ordering that medical reports be 
exchanged if those medical reports are privileged documents. Once they qualify 
as privileged documents in accordance with well-recognised principles, I cannot 
see that there is power to order that they be compulsorily exchanged. I think 
therefore, that this appeal must succeed. 


Appeal allowed. Order of Glyn-Jones, J., varied. 


‘Solicitors: Barlow, Lyde & Gilbert (for the defendant); Bryan O’Connor & Co 
(for the plaintiff). 
[Reported by F. A. Amrzs, Esa., Barrister-at-Law.] 
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NOTE. 


COWLISHAW v. CHALKLEY. 


(QUEEN’s Bencu Division (Lord Goddard, C.J -, Cassels and Streatfeild, JJ.), 
January 20, 1955.] 


Case Stated—Procedure—Desirability of submitting justices’ draft to parties. 


Case Stated by Middlesex justices. 

On July 20, 1954, at a magistrate’s court sitting at Harrow, an information 
was preferred by the appellant, John Cowlishaw, a police sergeant, against the 
respondent, Donald Edward Chalkley, that he did drive a motor vehicle on a 
road (i) in a manner dangerous to the public contrary to the Road Traffic Act, 
1930, s. 11 (1), (ii) without due care and attention contrary to the Road Traffic Act, 
1930, s. 12 (1). The information was heard on Aug. 6, 1954. After the evidence for 
the prosecution had been given the respondent went into the witness-box. After 
he had taken the oath but before he had given any evidence the justices stated 
that in their opinion no case had been made out by the prosecution and they 
dismissed the information. At the request of the appellant they stated a Case, 
but they did not submit the draft to the parties. In the Case the justices set out 
the alleged contentions of both parties. It was admitted, however, before the 
Divisional Court that in fact no contentions had been put forward by either 
party, nor had the respondent submitted that there was no case to answer. 


Paul Wrightson for the appellant. 
C. G. L. Du Cann for the respondent. 


LORD GODDARD, C.J., stated the facts and said: As counsel for the 
appellant agrees that the Case is improperly stated, we have decided that the only 
thing to do is to send the Case back with a direction that it be re-heard before 
other justices than those who stated the Case. We also desire to say that as a 
rule it is better practice, though it cannot be insisted on, that where justices 
agree to state a Case, if they state it themselves or cause their clerk to draft it, 
it should be submitted to both parties, and in case of any complication it should 
be left to the parties themselves to draft the Case and submit it to the justices 
for their consideration, and then a point like this would not arise. We make no 
order as to costs. 

Appeal allowed. Case remitted. 


Solicitors: Solicitor, Metropolitan Police (for the appellant); Pierron & Morley 


(for the respondent). 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
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NOTE. 
R. v. ROSSI. 
[Court or CrrminaL APPEAL (Cassels, Streatfeild and Slade, JJ.), January 24, 


1955.] 


Criminal Law—Sentence—Corrective training—Preventive detention—Need for 
date of prisoner’s birth in police reports and prison reports. 


Appeal against sentence. 

The appellant, Robert Rossi, was convicted at Middlesex sessions of shop 
breaking and was sentenced to three years’ corrective training. He had previously 
been convicted in 1939 of larceny and in 1943 of receiving. Evidence was put 
before the court that he was aged thirty-one years but, in fact, he was aged 
thirty-two years. 


J. Yahuda for the appellant. 
H. F. Cassel for the Crown. 


CASSELS, J., delivering the judgment of the court, said that, in the 
circumstances of the case, the sentence would be reduced to one of eighteen 
months’ imprisonment, and that there was one other observation which the 
court desired to make: Where age was of importance for the consideration of 
the court, it was necessary that, in police reports or prison reports which were 
presented to the court, the date of the birth of the prisoner should be stated 
lest any mistake should be made in calculating what was the age of the prisoner 
at the time when he received the necessary qualifying conviction. If the date 
of the birth was not stated, but merely his age, which, in this case, was stated to 
the court to be thirty-one years, it was very easy for the court to make a mistake 
in calculating what his age really was at a particular time. This seemed to the 
court to be of great importance, as the Criminal Justice Act, 1948, made provision 
for many different types of sentences to be passed, many of which depended 
on the actual age of the prisoner at the time of sentence. They, therefore, 
suggested that, in future, no report about a prisoner should omit the date of his 
birth if the prisoner was being put before the court as one requiring a sentence 
either of corrective training or preventive detention. 

- Sentence reduced. 


Solicitors: Registrar, Court of Criminal Appeal (for the appellant); Solicitor, 
Metropolitan Police (for the Crown). 


[Reported by G. A. Krpner, Esq., Barrister-at-Law.] 
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STERLING ENGINEERING CO., LTD. v. PATCHETT. 


{House or Lorps (Viscount Simonds, Lord Porter, Lord Reid, Lord Tucker 
and Lord Somervell of Harrow), December 2, 6, 7, 8, 9, 1954, January 20, 
1955.] 

Patent—Employee’s inventions—Patents registered in name of employer and 
employee—Understanding as to payment to employee but no agreement— 
Apportionment of benefits of inventions—Patents Act, 1949 (12, 13 & 14 
Geo. 6 c. 87), s. 56 (2). 

Master and Servant—Invention of servant—Right of master to benefit of invention 
—Understanding but no agreement. 

In January, 1942, the respondent entered the employment of the appellant 
company, who, at that time, were exclusively employed on armaments. 
In December, 1941, before any contract of service was made, there was an 
exchange of views between the parties in regard to any patentable inventions 
the respondent might make while in the appellant company’s employment, 
but no arrangement was made, and the respondent took up his duties without 
any written service agreement. In 1942, after the respondent had designed 
a paragun in the course of his employment, an agreement was entered into 
whereby, where the respondent was primarily responsible for any inventions 
which were patentable, patents should be applied for in the names of the 
respondent and of the appellant company, and the appellant company 
would pay the respondent a royalty. In 1943, another agreement was made 
on terms more favourable to the respondent than those of the 1942 agreement. 
In 1944, the respondent having made more patentable inventions in respect 
of the paragun, a further agreement was made providing that these and any 
further inventions made by the respondent in relation to machine carbines 
should be comprised in the 1943 agreement, and cancelling the 1942 
agreement. In 1947 the respondent took over the department concerned 
with the design and development of domestic electrical appliances. Between 
1947 and 1950, in the course of his employment, he made six inventions in 
connection with domestic appliances, in respect of which patents were 
applied for in the joint names of the respondent and the appellant company. 
The respondent demanded some payment from the appellant company in 
respect of these inventions, but the company refused to make such payments. 
The respondent sued the company for a declaration of his title to a royalty 
for these inventions and, by his reply in that action, claimed alternatively 
that the benefit of the inventions should be apportioned under the Patents 
Act, 1949, s. 56 (2). 

Held: (i) the ordinary rule governing the relationship of master and 
servant, that, if an employee’s invention was patented in the joint names 
of the employer and employee, the employee held his interest as trustee 
for the employer, could only be excluded by an express agreement that it 
should be varied and some other legal relationship should be created; and . 
in the present case, the ordinary rule had not been displaced. . 

(ii) in the words in s. 56 (2) of the Patents Act, 1949, ‘‘ unless satisfied 
that one or other of the parties is entitled, to the exclusion of the other,” to 
the benefit of an employee’s invention, the word “ entitled ”’ refers to legal 
right, and, as in the present case the court was satisfied that the appellant 
company was legally entitled to the exclusion of the respondent, s. 56 (2) 
had no application. 

Appeal allowed. 


[ For the Patents Act, 1949, s. 56, see 17 HAtsBury’s StatuTes (2nd Edn.) 
690. ] 


Case referred to: 
(1) Adamson v. Kenworthy, (1931), 49 R.P.C. 57. 
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Appeal. 
Appeal by the company from an order of the Court of Appeal, dated Dec. 14, 


1953, discharging an order of DANCKWERTS, J., dated Apr. 27, 1953, made in 
favour of the company on their counterclaim. The claim in the action by the 
respondent was dismissed by RoxpurGH, J., on Dec. 18, 1952. The facts appear 
in the opinion of VISCOUNT SIMONDs. 


K. BE. Shelley, Q.C., and G. 7’. Aldous for the appellant company. 
R. O. Wilberforce, Q.C., and EH. I. Goulding for the respondent. 


-The House took time for consideration. 


Jan, 20. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, this appeal is brought by the Sterling 
Engineering Co., Ltd., whom I will call “the company ”’, from an order of the 
Court of Appeal which reversed an order of DANcKkwsErRtTs, J. The respondent 
is George William Patchett, and the appeal relates to six inventions made by 
him while in the employment of the company, which were the subject of patents 
registered in their joint names. The respondent, in January, 1942, entered the 
employment of the company as a production engineer at a salary of £1,200 a year. 
The company was then, and for some time afterwards, engaged exclusively 
on armaments. In December, 1941, before any contract of service was made, 
there was an exchange of letters and an interview between the parties in regard 
to any patentable invention that the respondent might make while in the 
company’s employment. It is clear that no agreement was made, but, through- 
out the proceedings, which have culminated in an appeal to this House, it has 
been constantly alleged that an ‘‘ understanding ” was reached, and it is on that 
understanding that the respondent has relied for the relief refused to him by 
Danckwerts, J., but granted by the Court of Appeal. At the outset, I must 
admit that I find it difficult to appreciate how an understanding, which is, 
admittedly, not an agreement, can be made a ground of claim, though it may, 
I dare say, in certain circumstances, be a shield. But the facts of the present 
case are so unusual and the course which the action took so remarkable that I 
must closely examine what this understanding was. 

On Dec. 11, 1941, after a previous exchange of letters and an interview to 


which I need not refer, the respondent wrote a letter to the company in which 


the following passage occurred: 


“ Patents. This is always a delicate problem between employer and 
employee and I suggest the following two methods of dealing with this 
question: (A) Any invention for which I am responsible will be provisionally 
patented by me and be transferred to you for a sum payment to be mutually 
arranged at the time. (B) Any invention for which I am responsible will be 
patented by you in the name of the firm and myself. A sum to be paid 
as royalty will be fixed and a minimum yearly royalty decided on. In the 
event of the minimum royalty not being paid I shall be free to exploit 
the patent. Any exploitation of such patent will entail a participation of the 
proceeds by both patentees. This participation will also apply in any case 
where the manufacturing rights are granted to other persons ”’ 


and the letter then dealt with so-called “ special constructions ’? with which 
we are not concerned. To this letter the general manager of the company, a 


Mr. Redgrave, replied on Dec. 13, 1941, by a letter which contained the following 
passage relating to patents and no more: 


“ Patents: I agree that this is always a problem but feel confident when 


we next meet we shall have no difficulty in making a mutually satisfactor 
arrangement.” : 


It does not appear that any further letters passed between the parties, and it is 
certain that, when they next met, no arrangement of any kind was made. On 


A 
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Jan. 1, 1942, the respondent took up his duties as production engineer without 
any written service agreement. That no arrangement was made nor, as I think 
in the meantime discussed, is clear from the next letter to which I refer Bee 
on July 31, 1942, the respondent, having designed a gun in the course of his 
employment, which came to be called'a “ paragun”’, wrote to the chairman 
of the company as follows: 


ee 


. .. This gun was designed by me without any instructions from the 
company and I think certain features are patentable. Before joining the 
company the question of patents was discussed but no definite arrangement 
made. I think this is a suitable opportunity for some arrangement to be 
arrived at.” 


The company accepted this suggestion and, after an interview on Aug. 5, 1942, 
an agreement, which has conveniently been called the 1942 agreement, was 
made. Its terms were contained in two letters of Aug. 5 and 12, and provided 
(inter alia) that, where the respondent was primarily responsible for any 
inventions which were patentable, patents should be applied for in the two 
names (i.e., of the respondent and the company), and that the company should 
pay the respondent a royalty of half per cent. on the sale price of any articles 
made by them which used any such patent. This agreement was general in its 
scope, and extended beyond the invention which had been its immediate cause. 
In 1943 the respondent invented an automatic trigger mechanism for the purpose 
of the paragun, and, in regard to the patent for this invention, a specific agree- 
ment, known as the 1943 agreement, was made. I think it unnecessary to say 
more about it than that its terms were more favourable to the respondent than 
those of the 1942 agreement. 

In 1944, yet another agreement was made. The respondent had made eight 
more patentable inventions in connection with the paragun, and the new 
agreements, in effect, provided that these inventions, and any further inventions 
which the respondent might make during the term of his employment in relation 
to machine carbines, should be comprised in the 1943 agreement. It also con- 
tained a term which, as will be seen, came to be of great importance, that the 
1942 agreement should be cancelled and of no further effect. 

Some modification of the 1943 agreement was made in 1945, but no other 
arrangement was made and there the matter rested, when, in 1947, the company, 
having turned to the arts of peace, the respondent was offered and accepted 
the leadership of the department concerned with the design and development 
of domestic electrical appliances. It was not disputed that, in this capacity, 
it was his duty to put his inventive faculty and skill at the service of the company. 
Between 1947 and 1950, the respondent, in the course of his employment, made 
six inventions in connection with domestic appliances (which I will call “ the 
domestic inventions ’’), in respect of which patents were applied for in the joint 
names either of the respondent and the company or of the respondent and a 
company controlled by the company, a variation which can, for the purpose of 
this appeal, be disregarded. The applications were made at the expense of the 
company, but the respondent, as the inventor, was, until the Patents Act, 1949, 
came into force, a necessary party. The 1942 agreement had been cancelled, 
the later agreements did not cover the domestic inventions and, in these circum- 
stances, the company refused the reiterated demands of the respondent that 
some payment should be made to him in respect of them. 

The respondent, accordingly, commenced the action out of which this appeal 
has arisen, and I must trouble your Lordships with some details of the pleadings 
in the action and consequent counterclaim, for the form that they have taken 
has not been the least of the causes of trouble in this litigation. 

The statement of claim (which was amended and re-amended) opened wit h 
a plea that, at the time of his employment, it was as understood and agreed 
between the respondent and the company that he should receive reasonable 
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remuneration in respect of all inventions made by him while in the parade 
of the company which should be used by the company. It then set ee (i e€ 
agreements of 1942, 1943 and 1944. It specifically stated the cancella Pa 
clause in the 1944 agreement to which I have referred, and alleged that this 
clause was inserted by mutual mistake. In his formal claim, the respondent 
claimed a royalty of half per cent. on the selling price of all articles in which 
any of his inventions were made use of (other than those subject to the 1943 
or 1944 agreements) or, alternatively, reasonable remuneration or royalties in 
respect thereof, and, in the further alternative, rectification of the 1944 agreement 
so as to exclude the cancellation clause or rescission of that agreement. This 3s 
a puzzling plea: for what is meant by an “ understanding and agreement ”’ ? 
What is the efficacy of an understanding without an agreement, or what added 
force an understanding gives to an agreement, I do not understand. But the 
action was allowed to go forward in this fashion after an ineffectual attempt 
had been made to discover, on an application for particulars, what was the under- 
standing, what the agreement. 

The company duly put in its defence, denying any such understanding or 
agreement as had been alleged, and further denying that there had been such 
a mistake as to justify rectification or rescission of the 1944 agreement. It also 
put in a counterclaim alleging that the domestic inventions had been made by 
the respondent in the course of his employment and, that the company was, 
accordingly, entitled to have the respondent’s interest in the relevant patents 
transferred to it and claiming the appropriate declaration and order. 

By his reply and defence to counterclaim, the respondent challenged the plea 
that he was employed to make inventions in connection with domestic appliances, 
This was clearly contrary to the fact and does not appear to have been pursued. 
He further alleged that, in regard to any inventions other than those comprised 
in the 1943 or 1944 agreements, it was the “ intention of the parties that the 
1942 agreement should continue to operate or alternatively should not be governed 
by any agreement and should accordingly remain the property of ” the respondent. 
He further pleaded that the domestic inventions were not made in the course 
of his employment, a plea clearly incapable of being sustained. Further pleas 
were made by amendment but I do not mention them yet, for the pleadings 
were in the form that I have outlined when the case came on for hearing before 


A 


Roxsureu, J. Before that learned judge the case took a most unfortunate - 


course, for, owing to the exigencies of time or for some other reason, it was 
found possible only to dispose of the action, the counterclaim being left over 
for hearing after the immediately ensuing vacation. So far as the action was 
concerned, an order was made whereby it was dismissed with costs, and that 
was all. And it is clear that, whatever else your Lordships may look at in the 
event of a plea of res judicata being raised, you are at least entitled to know 
what were the issues raised in the pleadings in the action and you know, therefore, 
that the respondent failed to establish his right to remuneration under any 
heading of claim, or to rectification of the 1944 agreement. This order was duly 
drawn up, and the respondent did not appeal from it. I will only add here, 
since some reliance has been placed on it and certainly some confusion has 
arisen out of it, that, in the course of his judgment, RoxsBureu, J., said: 


“ At the time of his engagement it was understood between the plaintiff 
and the defendant company that the plaintiff should receive a reasonable 
remuneration in respect of all inventions made by him while in the employ- 
ment of the defendant company which should be used by the defendant 
company. I have used the word ‘understood ’ advisedly. There is a 
counterclaim, with which I am not in a position to deal, and I have used that 


vague word in order not in any way to prejudice the position with regard 
to the counterclaim.” 


The learned judge having decided that there was no agreement for the payment 
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of remuneration, it is difficult to see what effect in the law is to be found in an 
understanding—particularly where the only plea had been of an “ understanding 
and agreement.” ; 

Unfortunately, Roxsures, J., had other duties in the following term and it 
fell to DancKkweErts, J., to hear the counterclaim. In the course of the hearing 
before him, the defence to counterclaim was allowed to be amended by pleading 
once more the understanding and agreement alleged in para. 1 of the statement 
of claim and, by this final plea which found favour with the Court of Appeal, 


“ In the alternative to the contentions herein set out the plaintiff will 
claim that the benefit of the inventions referred to in the counterclaim be 
apportioned under s. 56 (2) of the Patents Act, 1949.” 


This amendment was, as I say, allowed, and it is too late to protest that it should 
not have been pleaded by way of defence to counterclaim but, if raised at all, 
should have found a place in the statement of claim. 

It is convenient at this stage to set out s. 56 (2), which was for the first time 
introduced into the patent laws by the Act of 1949. It provided as follows: 


“In proceedings before the court between an employer and a person 
who is or was at the material time his employee, or upon an application 
made to the comptroller under sub-s. (1) of this section, the court or 
comptroller may, unless satisfied that one or other of the parties is entitled, 
to the exclusion of the other, to the benefit of an invention made by the 
employee, by order provide for the apportionment between them of the 
benefit of the invention, and of any patent granted or to be granted in 
respect thereof, in such manner as the court or comptroller considers just.” 


The task of disentangling the real issues from these pleadings is not made 
easier by the plea strenuously urged by the company that the doctrine of res 
judicata applied to bar the respondent’s defence to the counterclaim. I will 
dispose of this matter very shortly, for I do not think that any decision on it is 
necessary for the determination of this appeal. I am glad to think so, for, in 
a case like this, where the whole matter in dispute, whether arising on claim or 
counterclaim, should and would, but for an unfortunate accident, have been 
disposed of at one and the same time, and where the learned judge who heard 
the action made certain reservations with a view to their further consideration 
on the counterclaim, I should be very reluctant to apply the ordinary rules of 
res judicata. I am not aware of any case in which such a thing has happened 
before and may be permitted to hope that it will not happen again. It is un- 
necessary to say more, because it became clear to me, as the case proceeded, 
that the counterclaim must succeed, and that the same considerations which 
secured its success were fatal to a claim under s. 56 (2) of the Patents Act, 1949. 

The patents in question stand in the joint names of the company (or the 
company which it controls) and the respondent, 1.e., in the names of employer 
and employee. It is elementary that, where the employee in the course of his 
employment (i.e., in his employer’s time and with his materials) makes an inven- 
tion which it falls within his duty to make (as was the case here), he holds his 
interest in the invention and in any resulting patent as trustee for the employer, 
unless he can show that he has a beneficial interest which the law recognises. 
Here, the respondent first asserted the “‘ understanding and agreement ia to which 
T have so often referred. It was for reasonable remuneration and nothing else. 
It failed: there was no “ agreement”, and ‘‘ understanding ”’ meant nothing. 
If it had succeeded, it would still have afforded no defence to the counterclaim, 
though it might have supported a claim for other relief. Then it was pleaded 
that the 1942 agreement still governed the situation. This plea, too, failed, nor, 
had it succeeded, would it have afforded a defence. Next it was pleaded that it 
was the intention that the inventions should remain the sole property of the 
respondent: this plea was wholly inconsistent with the first plea of an agreement 
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for remuneration, and does not appear to have been. pressed at any stage of the 
proceedings. Then it was pleaded that the inventions were not patente tea: 
respondent in the course of his employment, a plea clearly unsustaina e.* In 
this bewildering medley of pleas I find nothing to justify the view that the 
respondent was not a trustee for the company of his interest in the patents. 
Ultimately, I think, the argument resolved itself into the proposition that the 
so-called understanding, though it did not create any legal obligation, yet was 
sufficient to exclude any term of the employment by which inventions made 
by the employee would belong to the employer. It was not clear what the result 
of this would be, but, as there is no ground for suggesting that the inventions 
were to be the exclusive property of the respondent, I can only suppose there 
would be a deadlock until the parties could come to some agreement. But I 
think that this argument is based on a radical fallacy. It is true enough that 
the rule that inventions made by an employee belong to the employer is sometimes 
spoken of as an implied term of the contract of service. 

In a sense, no doubt, it is an implied term in that it is not written out in the 
contract of service, but it is a term which, given the conditions which are here 
present, viz., inventions made by the employee in the course of his employment 
which it was part of his duty to make, the law imports into the contract. It 
appears to me that-it is only an implied term in the same sense that it is an 
implied term, though not written at large, in the contract of service of any work- 
man that what he produces by the strength of his arm or the skill of his hand 
or the exercise of his inventive faculty shall become the property of the employer. 
If the employment is of a designer, that which he designs is thus the property of 
the employer which he alone can dispose of. If it is patentable, it is for the 
employer to say whether it shall be patented, and he can require the employee 
to do what is necessary to that end. And if it is patented in their joint names, 
the employee holds his interest as trustee for the employer (see Adamson v. 
Kenworthy (1)). If this is, as I think it clearly is, the law, it can only be excluded 
by an express agreement that it shall be varied and some other legal relationship 
created. I will not go through the story again, but it appears to me impossible 
to rely on an understanding, which, vague enough in 1941, had, after it had been 
superseded by the sound agreements of 1942, 1943, 1944 and 1945, and after, 
in 1947, the respondent had substantially changed the area of his employment, 
become so tenuous as to be little more than an aspiration of the respondent 
that he would receive some recognition beyond his salary for the work that he 
was paid to do. I find nothing in all this which would justify the court in holding 
that the ordinary rule governing the relation of master and servant was displaced. 
I am, therefore, of opinion that the counterclaim should succeed, subject only 
to what may be said about s. 56 (2) of the Patents Act, 1949. 

_I turn, then, finally to that section. It may be said, if it has any application 
to the present case, to afford a defence in this limited sense. It would be a 
work of supererogation to require the respondent to transfer his interest in the 
patents to the company if the next step was to be an apportionment involving 
perhaps a retransfer; but, in my opinion, the sub-section has no application. 
I will assume that the present action and counterclaim were proceedings before 
the court between an employer and employee, in which its new and special 
jurisdiction might be invoked. That jurisdiction, however, only arises if the 
court is not satisfied that one or other of the parties is entitled to the exclusion 
of the other to the benefit of an invention. The word “ entitled ” refers to legal 
right. ‘The court must, therefore, determine the legal rights, just as it must 
determine them in any other case, and, if the issue is, as it is here, whether one 
party is entitled to the exclusion of the other, it must decide that question 

Aye ”’ or ¢ N 0 ” and, having decided it in the affirmative, it is not for the court 
to say that it is not satisfied. So here, having examined every plea which has 
been adduced to support the contention that the respondent has some beneficial 
interest in the patents and rejected them all, the court must declare itself satisfied 
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that the company is entitled, to the exclusion of the respondent, and decline 
the jurisdiction conferred by the sub-section. 

It was urged that this construction of the sub-section reduces its operation 
to negligible proportions. This was denied by counsel for the company, who 
gave your Lordships examples of cases where, he said, the section might still 
operate. I am not concerned to examine this question, for the scope of the 
section may be a matter of further debate and I would not prejudice any view 
of it. It is sufficient to determine, as I do, that it can have no operation in the 
present case. If, in the result, its scope is less wide than may have been expected, 
that is not the affair of the courts. I may add that the construction which I 
have adopted of sub-s. (2) is strongly supported by sub-s. (1), which refers to 
the “rights ’’, meaning thereby the legal rights, of the parties. 

In the result, I move that the appeal be allowed and the order of the Court 
of Appeal discharged, except so far’as it relates to costs, and the order of 
DancKwWErts, J., be restored. In accordance with the condition imposed on the 
granting of leave to appeal, the company will pay the respondent’s costs of this 
appeal. 

My Lords, my noble and learned friend, LORD PORTER, who is unable to 
be here, has asked me to say that he concurs in my opinion and in the motion 
which I make. 


LORD REID: My Lords, s. 56 is a new section in the Patents Act, 1949. 
It begins by providing a relatively cheap and speedy method for determining 
disputes between employer and employee. It is, I think, clear that, under 
sub-s. (1), what has to be determined is the legal right of the parties and that 
this sub-section confers no power to override legal rights or to substitute for a 
decision on legal rights a determination of what may be thought just or fair in 
all the circumstances; but it was argued for the respondent that sub-s. (2) does 
confer a power to do this. 
Sub-section (2) cannot be applied at all if the court or comptroller is 
“ _ . satisfied that one or other of the parties is entitled, to the exclusion 
of the other, to the benefit of an invention made by the employee...” 


but, if the tribunal is not so satisfied, then it has power to apportion the benefit 
of the invention. The ordinary meaning of the word “‘ entitled ”’ is entitled as a 
matter of legal right, and, even if the word could, in some contexts, be held to 
mean fairly or justly entitled in all the circumstances, some very cogent reason 
for so construing it would be required to justify an inference that Parliament 
intended to take the very unusual course of subordinating the legal rights of the 
parties to the discretion of the court or the comptroller—particularly as there 
is no indication of any considerations to which the tribunal should have regard 
in exercising its discretion. In the sub-section I can see no more than a faint 
indication that such might have been the intention. To say that a court must 
be satisfied of something is more appropriate with regard to a matter of fact 
or opinion than with regard to a matter of legal right. The phraseology creates 
no real difficulty, however, if the sub-section is held to refer to legal rights alone. 
The only real difficulty is that, on this basis, the scope of the sub-section 1s very 
limited. In the absence of agreement, I do not see how there can be a case where 
the one party is not entitled to the whole benefit to the exclusion of the other and, 
if that be right, the sub-section can only come into operation if there has been 
some agreement, express or implied, to share the benefit. if there is such an 
agreement and the sub-section gives no authority to override legal rights, the 
sub-section cannot be used to give either party more or less than that to which 
the agreement entitles him. It is, I suppose, possible that the BEDE re 
authorised by the section might, in some cases, afford a convenient method a 
working out the terms of the parties’ agreement “in such manner as the ae 
or comptroller considers just ”’, but that is such a small matter that one 1s temp s 

to guess that Parliament had some wider intention. What that intention may 
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have been cannot, in my judgment, be found by any method of construction or 
interpretation which is open to us. Even if it could be shown that there is no 
case to which, on this interpretation, the sub-section could apply in practice, 
I would still find myself unable to discover any other meaning which could 
properly be given to it. ; ' 

Accordingly, before the respondent can invoke this sub-section he must point 
to something which would prevent the court from being satisfied that the legal 
right to the benefit of the inventions with which this case is concerned belongs 
to the appellant company. No doubt the respondent was the inventor and, 
in the ordinary case, the benefit of an invention belongs to the inventor. But, 
at the time when he made these inventions, he was employed by the company 
as their chief designer and it is, in my judgment, inherent in the legal relationship 
of master and servant that any product of the work which the servant is paid 
to do belongs to the master: I can find neither principle nor authority for holding 
that this rule ceases to apply if a product of that work happens to be a patentable 
invention. Of course, as the relationship of master and servant is constituted 
by contract, the parties can, if they choose, alter or vary the normal incidents 
of the relationship, but they can only do that by express agreement or by an 
agreement which can be implied from the facts of the case. The question in the 
present case, therefore, is whether there is anything to justify a finding that the 
parties agreed to alter the normal incidents of the respondent’s contract of 
employment, for it was not disputed that, if the ordinary rule applies, the patents 
in question belong wholly to the company. 

There are cases where it has been said that the employer’s right to inventions 
made by an employee in the course of his employment arises from an implied 
term in the contract of employment. Strictly speaking, I think that an implied 
term is something which, in the circumstances of a particular case, the law may 
read into the contract if the parties are silent and it would be reasonable to do so: 
it is something over and above the ordinary incidents of the particular type of 
contract. If it were necessary in this case to find an implied term in that sense, 
I should be in some difficulty. But the phrase “ implied term * can be used to 
denote a term inherent in the nature of the contract which the law will imply in 
every case unless the parties agree to vary or exclude it. I think that it has 
probably been used in that sense in the cases founded on by the respondent, and 
I am of opinion that it is only in that sense that the company’s right in this case 
can be said to arise from an implied term. 

The respondent, therefore, could only succeed if he could establish some 
agreement—express or to be implied—by which the ordinary incidents of his 
contract of employment were altered. But all that he has to rely on is a so-called 
“understanding”. I do not think that it can be put more favourably for the 
respondent than that he and the company agreed to try to reach agreement about 
this matter as soon as possible. And, in fact, they did reach such an agreement 
in 1942: they agreed that the respondent should receive a * royalty ”’, the 
patents themselves remaining the property of the company. But that agreement 
was cancelled in 1944, and the new agreement for royalties which was then made 
did not cover the patents now in question; it only applied to certain other patents. 
I cannot find any basis for any implied agreement which would give to the 
respondent any rights in respect of the patents now in question. It appears 
to me that, after the 1942 agreement was cancelled, the position with regard 
to anything not covered by the 1944 agreement was that the ordinary rule 
inherent in the parties relationship of master and servant must apply, and, 
therefore, the patents in question belong to the company and the respondent 


has no defence to their counterclaim. I, therefore, agree that this appeal should 
be allowed. 


LORD TUCKER: My Lords, I am in complete agreement with the opinion 
that has just been delivered by my noble and learned friend on the Woolsack, 
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and would desire to add only a word or two about the judgment of the Court 
of Appeal. 

That court held that the ‘“ understanding ”’ of December, 1941, contemplated 
that any arrangement made would recognise the appellant company’s right 
to the benefit of any invention, or patent granted in respect thereof, subject 
to payment of a sum to be agreed by the company to the respondent for its 
use or exploitation, but that, as no agreement was ever reached as to the Aubunt 
or nature of the payment to be made, the company—apart from s. 56 of the 
Patents Act, 1949—would be entitled in accordance with the ordinary implication 
to the benefit of the inventions and patents without any obligation to make 
any payment in respect thereof to the respondent, since the court—apart from 
s. 56—could not impose on the parties terms to which they had never agreed. 
The court, however, reached the conclusion that s. 56 gave them this jurisdiction. 
They said: 

“It seems to us that the language of the sub-section necessarily implies 
that there may be cases in which the court may not be satisfied that the 
benefit of a disputed invention belongs to one of the parties to the exclusion 
of the other, although there is no agreement between them defining the 
proportions or manner in which such benefit is to be shared.” 

For the reasons which have been stated by my noble and learned friend, 
I am unable to accept an interpretation of s. 56 which would enable the court— 
in the absence of express agreement—to vary the terms which the law imports 
into the contract of service between master and servant. 


LORD SOMERVELL OF HARROW: My Lords, I agree. 
Appeal allowed. 


Solicitors: Cosmo Cran & Co. (for the appellant company); Gedge, Fiske & Co. 
(for the respondent). [Reported by G. A. Kipnir, Esq., Barrister-at-Law.] 


WOOLMER v. DELMER PRICE, LTD. 
[QuEEN’s Bencu Diviston (McNair, J.), January 11, 12, 13, 1955.] 
Contract—Exception clause—‘‘ All goods left at customer's risk”’—Fur coat 
delivered for storage—Failure to re-deliver—Coat lost—No satisfactory 
explanation how loss occurred. 
Bailment—Storage—Oondition excluding liability—Failure to re-deliver article 
to owner—No satisfactory explanation of loss. 

The plaintiff left her fur coat with the defendants for them to store it 
during the summer months. They failed to return it on demand and the 
plaintiff sued them for the return of the coat or for its value. The defendants 
alleged that they had re-delivered the coat to the plaintiff shortly after 
it had been left with them. This plea was rejected and the defendants 
could offer no other explanation how the coat had disappeared, but relied 
on a term in the contract which stated that all goods were left at customer’s _ 
risk. 

Held: the defendants did not escape liability unless they established 
either that the loss occurred in some way not involving their negligence, 
or that the loss did occur by their negligence, in which case they would be 
protected by the term in the contract that all goods were left at the cus- 
tomer’s risk; as the defendants had failed to show how the loss had occurred, 
and as it might have been caused in a way not covered by the ‘* customer’s 
risk ” clause, the clause did not protect them and the plaintiff was entitled 
to recover damages. 

Alderslade v. Hendon Laundry, Ltd. ([1945] 1 All E.R, 244) considered. 

[ As to Standard of Care to be taken by a Bailee for reward, see 2 HALSBURY’S 
Laws (3rd Edn.) 114, para. 225, 748, para. 1232; and for cases on the subject, 
see 3 Dicust 95-99, 251-268, 275-280.] 
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Cases referred to: 
(1) Alderslade v. Hendon Laundry, Ltd., [1945] 1 All E.R. 244; [1945] K.B. 


189; 114 L.J.K.B. 196; 172 L.T. 153; 2nd Digest Supp. 
(2) Lilley v. Doubleday, (1881), 7 Q.B.D. 510; 51 L.J.Q.B. 310; 44 L.T. 814; 
46 J.P. 708; 3 Digest 77, 163. 

Action. . 

The plaintiff claimed the return of a mink coat or its value, or alternatively 
damages for breach of contract. She alleged a contract of Apr. 30, 1952, under 
which the defendants agreed to store the coat, that the coat was delivered to 
them on May 1, 1952, and that the defendants failed to return it when demanded 
in October, 1952. The defendants denied the alleged contract, and contended 
that a contract was made on May 1, 1952, under which they undertook to-try 
to sell the coat for the plaintiff, this contract being subject to a written term 
contained in the defendant’s receipt which provided: “‘ All goods left at cus- 
tomer’s risk.’’ The defendants, further, claimed to have returned the coat to 
the plaintiff on May 1, 1952, the day on which they alleged the contract had 
been made. 

The parties first came together in September, 1946, when the plaintiff purchased 
the coat in question from the defendants. Four years. later, in November, 1950, 
it was returned to the defendants for repair. The invoice for that repair was in 
the defendants’ usual form and had printed on it in clear legible type the words: 
** All goods left at customer’s risk. Please advise your insurers of this.”” On 
Jan. 31, 1952, the plaintiff went to the defendants’ office with the coat and other 
furs. Her purpose in taking the coat was to hand it to Miss Delmer Price, of the 
defendant firm, so that Miss Price could sell it if she could obtain a suitable 
offer from a purchaser. This was the first occasion on which Miss Price had 
been entrusted with the mink coat and she drew the plaintiff’s attention to the 
fact that the goods, while in her possession, would be at customer’s risk and 
asked her whether she was insured. As a result Miss Price was asked to prepare 
a valuation for insurance purposes. The furs were left with the defendants and 
the plaintiff was given a receipt which contained the exclusion clause already 
referred to. About a fortnight later, the plaintiff decided to have the mink 
coat back and it was brought back to her house on Feb. 19 or Feb. 20. 

Shortly before May 1, 1952, the plaintiff telephoned Miss Price and asked for 
her furs to be collected as she wished to put them into cold storage for the 
summer months. The defendants’ van called and took the furs away. The 
defendants’ version was that on May 1, 1952, the plaintiff arrived at the de- 
fendants’ premises, handed the mink coat to Miss Price, asked her to sell it if 
she could and then left; that later on that day a telephone call was received at the 
defendants’ office purporting to come from the plaintiff’s house asking for the 
coat to be sent back, and that Miss Price instructed her vanman to take the coat 
back to the plaintiff. The vanman gave evidence that he did so. 

The judge rejected the defendants’ version of the events of May 1, 1952, and 
accepted the plaintiff's. 

E. V. Falk for the plaintiff. 

A. M. Lee for the defendants. 


McNAIR, J., after considering the evidence and stating findings of fact as 
summarised above, continued: In those circumstances the defendants’ plea of 
re-delivery in the evening of May 1, 1952, having failed, the question I have to 
determine is whether they are protected by the terms of the contract, viz., by 
the terms: “ All goods left at customer’s risk.” From what I have already 
said, it is plain that the course of business between the parties was that the goods 
should be left at customer’s risk, and furthermore in my view Miss Price clearly 
drew the plaintiff’s attention on Jan. 31, 1952, to those words. 

Those words accordingly forming part of the contract, the position of my 
finding so far is this: the plaintiff has proved a delivery to the defendants and 
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the defendants’ attempted proof of re-delivery has failed. In those circum- 
stances can it be said that the plaintiff is defeated by this clause in the contract: 

All goods left at customer’s risk ” ? 

Counsel for the defendants who has argued this case with his customary 
moderat ion and, at the same time, with force, submits that as a matter of law, 
on the basis of Alderslade v. Hendon Laundry, Ltd. (1), if on the admitted facts 
delivery. to the bailee has taken place on the terms that the goods are left at 
owner's risk, then, unless the plaintiff can ‘bring his claim against the bailee for 
some independent wrong other than the mere failure to return the goods or for 
keeping the goods in some place not covered by the contract, the plaintiff cannot 
succeed, but is defeated by the words “ all goods left at customer’s risk.” 

J do not read Alderslade v. Hendon Laundry, Ltd. (1), as going that length. 
I think that it is clear that in that case the two judgments in the Court of Appeal 
proceeded on the basis of the facts found by the county court judge which in- 
cluded the finding that there was negligence on the part of the defendants which 
caused the loss of the articles there in question, viz., some Irish linen handker- 
chiefs which had been handed over for laundering. On the facts of this case, 
however, where a fur coat has been handed over for the purpose of storage or, 
accepting the defendants’ case, handed over for the purpose of sale, the de- 
fendants do not escape liability unless they establish either that the loss did 
occur in some way not involving their negligence, or alternatively, that the loss 
did occur by their negligence. If, however, they fail to adduce satisfactory 
evidence of how the loss occurred, as is the case, and if the loss may have occurred 
in a way which would not be covered by the “‘ customer’s risk ”’ clause, then the 
clause does not protect them. By way of illustration, it seems to me that there 
are two states of fact at least which are consistent with the evidence given in the 
present case and which would not bring the exclusion clause into operation. One 
state of fact, which may very well be the truth in the present case, is that owing 
to some confusion in the defendants’ premises—and from what I have heard of 
the way in which their business is conducted it seems to me that there is every 
opportunity for confusion—this coat may have been sold and its sale may have 
been recorded mistakenly as a sale of another coat altogether. Such a circum- 
stance would not, as it seems to me, bring this clause into operation. Secondly, 
it may be that the coat was put into cold store at a place which was not per- 
mitted by the contract, viz., put into cold store with an independent contractor. 
It seems that the common practice was not to keep fur coats in cold store at the 
defendants’ own premises but to keep them in cold store elsewhere. If they 
were so kept in cold store elsewhere, then, unless that fact had been brought 
to the attention of the customer, on the principle of such cases as Lilley v. 
Doubleday (2) and others, the protective clause would not avail because there 
would have been a fundamental breach in dealing with the goods otherwise 
than as authorised by the contract. 

I am unable accordingly to take the view. that, on my finding of fact, the 
defendants have brought the case within the protective clause, though I accept 
without hesitation the submission made by counsel on behalf of the defendants 
that these words “ All goods left at customer’s risk ”’ are apt to exclude liability 
for loss by negligence whilst in the defendants’ possession at their premises. 

[His LorpsurP then went on to consider the question of damages and awarded 
the sum of £600.] 

Judgment for the plaintiff. 

Solicitors: Haslewood, Hare, Shirley Woolmer & Co. (for the plaintiff) ; 
Kenneth Brown, Baker, Baker (for the defendants). 

[Reported by A. P. Prinexe, Esq., Barrister-at-Law.] 
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GALER v. MORRISSEY. 


[QurENn’s Brencoxw Division (Lord Goddard, C.J., Cassels and Streatfeild, JJ.), 

January 20, 1955.] 

Bye-Law—Validity—Bye-law prohibiting nuisance by noisy animals—Public 

Health Act, 1936 (26 Geo. 5 & 1 Edw. 8 c. 49), s. 92 (1) (b)—Local Govern- 
~ ment Act, 1933 (23 & 24 Geo. 5 c. 51), 8. 249 (4). 

By the Public Health Act, 1936, s. 92 (1) (b) “any animal kept in such a 
place or manner as to be prejudicial to health or a nuisance “18 a statutory 
nuisance ”? which can be dealt with summarily. 

On Feb. 28, 1951, a county council, acting under the powers provided by 
the Local Government Act, 1933, s. 249 (1) ‘‘ for the prevention and sup- 
pression of nuisances ”’ made a bye-law, which was duly confirmed, whereby 
‘‘ No person shall keep within any house, building, or premises any noisy 
animal which shall be or cause a serious nuisance to residents in the 
neighbourhood.” Under sub-s. (4) of s. 249 of the Act of 1933 where, by or 
under any enactment in force in any area provision is made for the prevention 
or suppression in a summary manner of any nuisance, power to make bye- 
laws under s. 249 is not exercisable as respects that area. 

M. was charged under the bye-law with unlawfully keeping on his premises 
a number of noisy animals, namely, greyhounds. On the question whether 
or not the bye-law was ultra vires, 

Held: section 92 (1) (b) of the Act of 1936 made provision for the sup- 
pression in a summary manner of nuisances caused by insanitary or defective 
premises, but not for the suppression of nuisances from noisy animals; the 
subject-matter of the bye-law was different from the subject-matter of 
s. 92 (1) (b), and, therefore, the bye-law was not invalid. 

Appeal allowed. 


[ As to the Validity of Bye-Laws, see 26 HatsBpury’s Laws (2nd Edn.) 604, 
para. 1291; and for cases on the subject, see 38 Digest 162, 163, 81-86. 

For the Local Government Act, 1933, s. 249, see 14 Hatspury’s STATUTES 
(2nd Edn.) 484. 

For the Public Health Act, 1936, s. 92 (1) (b), see 19 HatsBury’s STaTUTES 
(2nd Edn.) 379.] 


Case referred to: 


(1) Thomas v. Sutters, [1900] 1 Ch. 10; 69 L.J.Ch. 27; 81 L.T. 469; 25 Digest 
435, 327. 


Case Stated by Kent Quarter Sessions. 

On Jan. 1, 1954, at a court of summary jurisdiction sitting at Maidstone, 
the appellant, James John Galer, preferred an information against the respondent, 
Walter Benedict Morrissey, charging that he, being the proprietor of certain 
premises known as “ Cassa Training Ground ” at Harrietsham, unlawfully did 
keep within those premises a number of noisy animals, namely, greyhounds, 
which did cause a serious nuisance to residents in the neighbourhood contrary 
to a bye-law dated Feb. 28, 1951, made by the Kent County Council, and to 
the Local Government Act, 1933, ss. 249-251. On Jan. 27, 1954, the respondent 
was convicted and fined. The respondent appealed against the conviction on 
the ground that the bye-law was ultra vires and unreasonable. On Apr. 2, 1954, 
the Appeal Committee of West Kent Quarter Sessions heard the appeal and found 
that the bye-law was made by the Kent County Council on Feb. 28, 1951, in 
pursuance of the Local Government Act, 1933, s. 249 (1), and confirmed by the 
Secretary of State. It was contended by the respondent that the bye-law 
was ultra vires of the county council because (i) s. 92 (1) (b) of the Public 
Health Act, 1936, provided that any animal kept in such a place or manner 


A 


as to be prejudicial to health or a nuisance was a statutory nuisance and might © 


be dealt with summarily; (ii) the said bye-law was made under s. 249 (1) of the 
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Local Government Act, 1933, and sub-s. (4) provided that where any enactment 
was in force providing for the prevention and suppression in a summary manner 
of any nuisance the power to make bye-laws under that section was not exercis- 
able; (iii) that there was no real difference between the bye-law and the provisions 
of s. 92 (1) of the Act of 1936; (iv) that if the animals were a nuisance the matter 
could be dealt with under s. 92 (1) of the Act of 1936. It was contended by 
the [present] appellant that (i) the bye-law was supplementary to the provisions 
of s. 92 (1) of the Act of 1936 and was enforceable in a different manner and by a 
wider class of persons than the provisions of the statute; (ii) as the bye-law 
had been made by a public representative body and confirmed by the Secretary 
of State it ought to be benevolently interpreted and supported if possible. The 
appeal committee were of opinion that the bye-law was ultra vires in that the 
provisions of s. 92 (1) of the Public Health Act, 1936, were wider than those of 
the bye-law, and gave power for proceedings to be taken in a summary manner 
in respect of animals which were kept in such a place or manner as to be a 
nuisance, and, accordingly, allowed the appeal. 


Melford Stevenson, Q.C., B. R. Clapham and P. W. Gibbings for the appellant. 
C. H. Gage for the respondent. 


LORD GODDARD, C.J.: The bye-law provides: 


“No person shall keep within any house, building, or premises any noisy 
animal which shall be or cause a serious nuisance to residents in the 
neighbourhood.” 


I think the word “serious ”’ may give rise to a great deal of dispute. If a 
nuisance is proved, it is a nuisance whether it is or is not serious. The bye-law 
provides that 


“ proceedings ... shall not be taken against a person unless the nuisance 
has continued after the expiration of a fortnight from the date of the service 
on that person of a notice alleging serious nuisance, signed by not less than 
three householders residing within hearing of the animal.” 


Before the appeal committee it was argued that the bye-law was bad because 
the subject-matter was already dealt with by the Public Health Act, 1936, 
s. 92 (1) (b). It is conceded and no one doubts that if the statute deals with 
precisely the same matter, the bye-law would be ultra vires, because a bye-law 
cannot, in effect, cross the t’s and dot the i’s of a statute. If the bye-law deals 
with the same matter as the statute there would be no necessity for the bye-law, 
and, if it goes beyond the statute, then the bye-law is bad. 

In my opinion it is clear that this bye-law does not deal with the same matter 
as the statute. Section 92 (1) of the Public Health Act, 1936, creates a statutory 
nuisance where 


‘‘ (b) any animal [is] kept in such a place or manner as to be prejudicial 
to health or a nuisance.” 


The conditions under which the animal is kept may create a nuisance and an 
abatement notice can be served, but the sub-section does not deal with a noisy 
animal. A noisy animal may be kept in the most sanitary conditions and yet 
still be a nuisance. What puts this matter beyond doubt is that you find this pro- 
vision in Part III of the Public Health Act, 1936, which is headed ‘‘ Nuisances 
and offensive trades” and there is a fasciculus of sections, all of which deal 
with factories, houses unfit for human habitation and smoke nuisance—all 
matters which come from insanitary or defective premises. It is clear, to my 
mind, that s. 92 (1) is dealing with cases where, for example, pigs are kept so 
near to other houses as to cause a nuisance from effluvia. 

Counsel for the appellant called the attention of the court to two or three local 
Acts in which there is express power to deal with noisy animals in pursuance of 
s. 92 (1). That is a recognition by Parliament that noisy animals do not come 
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within s. 92 (1) (b), but I am not relying simply on those private ee rea 
relying on a matter of construction of the sub-section. I am clear that it do : 
not deal with noisy animals; therefore, the bye-law 1s good and the Case re 

go back to the appeal committee of quarter sessions with a direction that ‘ eir 
decision that the bye-law is ultra vires is wrong and that they must hear the 


appeal. 
CASSELS, J.: I agree. 


STREATFEILD, J.: I agree. 
a Appeal allowed ; Case remitted. 


Solicitors: Sharpe, Pritchard & Co., agents for Clerk of Kent County Council 
(for the appellant); M/ onckton, Son & Collis, Maidstone (for the respondent). 
[Reported by F. Guttman, Ese@., Barrister-at-Law.| 


MILLS AND ANOTHER v. AVON AND DORSET RIVER 
BOARD. 


[Cxancery Division (Vaisey, J.), January 21, 25, 1955.] 


Fishery—Private fishery—Salmon and trout—Owner of exclusive right of fishing— 
Right to issue of general licence to fish—Salmon and Freshwater Fisheries 
Act, 1923 (13 &: 14 Geo. 5.c. 16), s. 61 (9). 

J.D.M. and J.M.M. were entitled to an exclusive right of fishing for 
salmon and trout on two parts of the Hampshire Avon. For many years 
before 1954, they, or one of them, had been granted general licences to fish 
in those waters under the Salmon and Freshwater Fisheries Act, 1923, 
s. 61 (g), as modified under s. 93 (2) of that Act by the Hampshire Rivers 
Fisheries Provisional Order, 1922. The Avon and Dorset River Board, 
who were responsible for the issue of licences, found that the majority of the 
owners of exclusive rights of fishing in their area had commercialised their 
fishing, and that the issue of general licences (covering all persons who were 
permitted to fish by the owners of the fisheries) deprived them of revenue 
which they would have derived from the issue of a licence to each person 
who fished the waters covered by general licences. The board, therefore, 
refused to issue any general licences for 1954. J.D.M. and J.M.M., who 
had not commercialised their fisheries, applied for general licences and were 
refused. 

Held: the indiscriminate withholding by the board of general licences 
was unjustified and J.D.M. and J.M.M. were entitled as of right under 
s. 61 (g) (as modified) to the issue to one or both of them of a general licence 
to fish for salmon or trout subject to such conditions as might be agreed or 
in default of agreement as might be determined by the Minister of Agriculture 
and Fisheries, but without prejudice to the right of the board to withhold 
such general licence in the event of any abuse or misuse or threatened abuse 
or misuse of the privileges conferred. 


[ For the Salmon and Freshwater Fisheries Act, 1923, s. 61, s. 93 (2), see 
10 HatsBury’s Statutes (2nd Edn.) 105, 121.] 

Adjourned Summons. 

The plaintiffs, the joint owners of two several fisheries, Bisterne Fishery and 
Winkton Fishery on the Hampshire Avon, claimed against the Avon and Dorset 
River Board a declaration that on the true construction of the Salmon and 
Freshwater Fisheries Act, 1923, s. 61, as modified by the Hampshire Rivers 
Fisheries Provisional Order, 1922, art. 17, they were entitled as of right to the 
issue to one or both of them of a general licence to fish for salmon or trout with 
rod and line subject to such conditions as might be agreed or in default of agree- 
ment as might be determined by the Minister of Agriculture and Fisheries. 


Ch.D.] MILLS v. AVON RIVER BOARD (Vasey, J.) 383 


Dingle Foot, Q.C., and Joseph Dean for the plaintiffs. 
N.J.Skelhorn, Q.C., and D. O. Thomas (with him R. Stock) for the board. 


Cur. adv. vult. 


Jan. 25. WVAISEY, J.: For the purposes of this case the plaintiffs, 
John Digby Mills, and his son, John Micklethwaite Mills, may be regarded as 
the owners of two several fisheries on the Hampshire Avon, that is to say, the 
Bisterne Fishery in the Parish of Ringwood, and the Winkton F ishery in the 
Parish of Christchurch. The exact nature of their interests need not be specified. 
For many years down to and including 1953 general licences had been issued in 
respect of each of these fisheries, formerly under r. 4 of s. 34 of the Salmon 
Fishery Act, 1865, and afterwards under the Salmon and Freshwater Fisheries 
Act, 1923, s. 61 (g), as modified under s. 93 (2) of that Act by the Hampshire 
Rivers Fisheries Provisional Order, 1922. Such licences were issued before 1950 
by the Hampshire Rivers Board of Conservators whose functions were thereafter 
taken over by and are now vested in the defendants, the Avon and Dorset River 
Board. In the latter part of 1953, the board informed the plaintiffs 
of their decision not to issue any general licences for 1954, and to that decision 
they adhered. The question raised in this case is whether that decision was 
justified. 

The plaintiffs duly applied for general licences in respect of both their fisheries 
for 1954, and tendered the appropriate sums fixed by the Minister of Agriculture 
and Fisheries under s. 61 of the Act of 1923, as modified,* viz., £50 in respect of 
the Bisterne Fishery and £20 in respect of the Winkton Fishery. I am told that 
my decision in this case will cover the case of the owners of two other fisheries 
on the same river, Lord Normanton as owner of the Somerley Fishery, and 
Lord Manners as owner of the Avon Tyrrell Fishery. Each of them applied for 
and was refused a general licence in respect of his fishery for 1954. It appears 
that there are some twenty other cases in which general licences in respect of 
fisheries on the said river were granted in 1953 and withheld in 1954, and all 
the other persons to whom and from whom such licences were granted and with- 
held have acquiesced in the board’s refusal to give them general licences 
for 1954. 

The reason for the board’s change of policy is explained in these words: 


“The majority of the present owners of exclusive rights of fishing in the 
board’s area have commercialised their fishing. If, in such cases, a general 
licence is issued, it covers any number of persons who, whether for a 
consideration or not, are permitted to fish by the owners of the fishery and 
general licences are, therefore, no longer confined in such cases to private 
guests of the owners of the fishery. If no general licence is issued, each of 
the persons who fish the waters where there is an exclusive right to fishing 
has to obtain from the defendant board a separate salmon, trout or coarse 
fish licence. The grant of general licences, therefore, now causes a sub- - 
stantial loss of revenue to the board.” 


It seems rather strange to me that the plaintiffs, who have not commercialised 
their fisheries, should be penalised by the action of the other fishery owners in 
having done so, and the same observation may, perhaps, be applicable also to 
the cases of Lord Normanton and Lord Manners. Surely any loss arising from 
commercialisation or other particular uses of fisheries ought not to be recouped 
in such a rough and ready way, but ought to be made to fall on those who are 
responsible for it and not on the general body of owners of fisheries. To with- 
hold the issue of general licences in a wholesale and indiscriminate manner 
strikes me as being very inequitable, and I cannot understand why an owner, 
who, by commercialisation or otherwise, deprives the defendant board of income 
which they would otherwise receive, should not be charged an appropriate 





ee ——_,— 


* L.e., by art. 17 of the Hampshire Rivers Fisheries Provisional Order, 1922. 


384 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


higher fee for a general licence, instead of having his general licence refused A 
altogether. Still less can I understand why what I may call an innocent owner 
should be penalised, and the conclusion I have reached in this case 1S that a 
fishery owner is entitled to a general licence unless the board can adduce some 
good ‘reason for withholding it referable to the applicant himself, or to the 
conditions under which his own fishery is being used. The withholding 
of a general licence from the plaintiffs for no better reason than that other B 
persons unconnected with them have been acting in a manner of which the 
board disapproves is, in my judgment, unwarranted. The wholesale and 
indiscriminate withholding of general licences for 1954 was, in my judgment, 
unjustified. 

I must now refer briefly to the relevant sections of the Act. Section 61 of the 
Salmon and Freshwater Fisheries Act, 1923, provides: . © 

‘“‘ivery fishery board shall grant licences to fish for salmon or trout 
with any instruments which may be lawfully used for the purpose, and 
such licences shall be issued and shall have effect in accordance With +-. 5 

rules set out under heads (a) to (m). Rule (a) reads thus: 

“Licences shall be granted on payment of such licence duties as the 
fishery board, with the approval of the Minister, may from time to time 
determine, or, in the case of any instrument for which a licence duty has not 
been determined and approved and which may be lawfully used in the 
district on payment of a licence duty of 20s.” 

Rule (c) says: 

“Subject to the provisions of this Part of this Act with respect to the E 
limitation of the number of licences, every person demanding a licence, and 
tendering to the person appointed by the fishery board to distribute licences 
the amount of licence duty payable under this Act in respect of that licence, 
shall, unless disqualified for holding a licence in manner hereinafter appearing, 
be entitled to receive that licence without any question or objection 
whatsoever.” F 

I pause there to observe that this reference to “without any question or 
objection ” appeared also in the earlier Act*, and is, in my judgment, somewhat 
strange. Rule (g) provides: 

‘“ Any person or association of persons for the time being entitled to 
an exclusive right of fishing for salmon or trout in any waters may, on 
application to the fishery board, obtain a general licence subject to such G 
conditions as the fishery board and the licensee may agree or in default of 
agreement as may be determined by the Minister; and such general licence 
shall enable the licensee or any person authorised by the licensee in writing 
under his hand, or when granted to an association of persons any member of 
the association authorised in writing by the secretary of the association,  . 
without any other licence, to fish for salmon or trout in any legal manner FJ 
in those waters, but shall not be of any validity beyond the limits to which 
it refers.” 

Rule (h) provides: 


“There shall be paid for a general licence such sum as the fishery board 

and the person or association of persons entitled to the licence may from 

time to time agree, with the approval of the Minister, having regard to the I 

extent and productiveness of the fishery, and to the nature of the instru- 

ments used and to the conditions (if any) attached to the licence.” 

It seems to me that under r. (g) and r. (h) there is ample authority for the 
board, with the assent of the Minister, to make appropriate conditions 
and to fix appropriate fees, in order to differentiate in a fair manner ibwcer 
the holders of the various fisheries. They ought not to penalise all holders 
CS ee ee eee etna) RI 


*T.e., the Salmon Fishery Act, 1865 (28 & 29 Vict. c. 121), s. 4, r. 4, repealed. 


E 
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in the indiscriminate manner which a total refusal of general licences would 
seem to involve. 

By s. 93 (2) of the Act of 1923, the provisional order to which I have already 
referred must be treated as incorporated in the Act. That provisional order 
(the Hampshire Rivers Fisheries Provisional Order, 1922, which is scheduled 
to the Hampshire Rivers Fisheries Provisional Order Confirmation Act, 1922) 
provides by art. 17: 

‘ There shall be paid for a general licence such sum as shall be agreed by 
the fishery board and the person entitled to the licence and be approved by 
the Minister or as shall on the application of either party be determined 
by the Minister having regard to the extent and productiveness of the 
fishery and to any conditions attached to the licence with respect to the 
nature of the instruments or devices to be used for catching fish or otherwise 
which shall be agreed upon by the said parties or in default of agreement 
be imposed by the Minister.”’ 


I think that that article makes it clear that the fixing of the appropriate sum 
to be paid is a matter to be decided as between the defendants and the owners 
of the fisheries according to the circumstances of each case. This matter is one 
which should, I think, be dealt with in a human and reasonable and appropriate 
manner in each particular case, and not in the rough and ready manner 
which a total withdrawal of general licences would involve. ; 

Such being my view, the order which I propose to make is as follows. I shall 
declare that 


““upon the true construction of s. 61 of the Salmon and Freshwater 
Fisheries Act, 1923, as modified under s. 93 (2) thereof by art. 17 of the 
Hampshire Rivers Fisheries Provisional Order, 1922, the plaintiffs as the 
persons for the time being entitled to the exclusive rights of fishing for 
salmon and trout in the two fisheries in the River Avon in Hampshire 
known as the Bisterne Fishery and the Winkton Fishery respectively are 
entitled as of right to the issue to one or both of them of a general licence 
within the meaning of s. 61 (g) of the said Act to fish for salmon or trout 
with rod and line subject to such conditions as may be agreed or in default 
of agreement as may be determined by the Minister of Agriculture and 
Fisheries having regard to the circumstances of the particular case, but 
without prejudice to the right of the [board] to withhold such general 
licence in the event of any abuse or misuse or threatened abuse or misuse 
of the privileges conferred or intended to be conferred thereby.” 


As the withholding of general licences for 1954 appears to me not to have 
been justified, I will order the board to pay the plaintiffs’ costs. 
Declaration accordingly. 


Solicitors: R. Graham Page, agent for Nevill & Stuart, Ringwood (for the 
plaintiffs); Vizard, Oldham, Crowder & Cash, agents for D. W. Treadgold, - 


Bournemouth (for the defendants). 
[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.} 
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PRACTICE DIRECTION. 


{CouRrT OF CRIMINAL APPEAL (Lord Goddard, C.J., Cassels and Gorman, JJ.), 
January 31, 1955.] 


Criminal Law—Practice—Previous convictions—Particulars of convictions and 
history of accused and convicted persons to be supplied by the police. 


LORD GODDARD, C.J., read the following statement: The judges of 
the Queen’s Bench Division have considered the question as to the information 
and history of accused and convicted persons that should be given to the court, 
counsel and solicitors by police officers before and after conviction. They have 
resolved as follows: 

(1) Details of previous convictions must always be supplied by the police to 
the defending solicitor, or if no solicitor is instructed, to defending counsel, on 
request. The judges are of opinion that there is no obligation on a police officer 
to satisfy himself that the prisoner has authorised a statement of previous 
convictions to be given as it is clearly within the ordinary authority of solicitor 
and counsel to obtain this information. In order that the defence may be 
properly conducted, the prisoner’s advisers must know whether they can safely 
put the prisoner’s character in issue. 

(2) There is no need for police officers to supply a list of previous convictions 
to the court before conviction because the prisoner’s previous convictions are 
always set out in the confidential calendar with which the judge is supplied by 
the governor of the gaol whose duty it is to supply it. The police will, of course, 
give any information to the governor that he may require to enable him to 
perform his duty. 

(3) A proof of evidence should be prepared by a police officer containing a 
factual statement of the previous convictions, particulars of age, education and 
employment, the date of arrest, whether the prisoner has been on bail and, if 
previously convicted, the date of his last discharge from prison if known. It may 
also contain a short and concise statement as to the prisoner’s domestic and family 
circumstances, his general reputation and associates and, if it is to be said that 
he associates with bad characters, the officer giving evidence must be able to 
speak of this from his own knowledge. This proof may be given either with 
his brief or at the outset of the case to counsel for the prosecution and to no one 
else, as unless the accused is convicted it has no relevance. It need not be 
prepared in two parts. If the accused is convicted it is to be given to the court 
and to counsel for the defence but it will be for counsel for the prosecution in the 
first place to decide how much of this he asks the officer to prove while it will, of 
_ course, be open to the presiding judge to put any questions he may think fit. 
The statement should not be handed to the court or to defending counsel until 
the officer is sworn. It may by leave of the court be given to the shorthand 
writer, who may use it to check his note but he must only transcribe so much as 
is given in evidence. 

[Reported by A. P. Prineie, Esq., Barrister-at-Law. | 
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MANCHESTER CORPORATION v. MANCHESTER PALACE OF 
VARIETIES, LTD. 


[Court OF CHIVALRY (Duke of Norfolk (Earl Marshal) and Lord Goddard, ©.J. 
(Surrogate), with Officers of Arms in attendance), December 21, 1954, 
January 21, 1955.] 


Court—Court of Chivalry—Jurisdiction—Usurpation of armorial bearings— 
Statute 8 Ric. 2 (1384), c. 5—Statute 13 Ric. 2 stat. 1 (1389-90), c. 2—Statute 
Law Revision and Civil Procedure Act, 1881 (44 & 45 Vict.c. 59), 8.3, schedule. 
In 1842 a coat of arms, crest and supporters were granted to the 

Manchester Corporation by the Kings of Arms. Subsequently, over a 
period of many years, the defendant company, which owned a theatre in 
Manchester, used the Corporation’s arms as the company’s common seal and 
displayed them in the auditorium of the theatre. In April, 1954, the 
defendant refused a request by the Corporation to cease using and displaying 
the Corporation’s arms, and the Corporation thereupon presented a petition 
to the Court of Chivalry asking for reparation. The Court of Chivalry 
had not sat for some two hundred years. The defendant did not claim that 
the jurisdiction of the court had become obsolete, but contended, among 
other things, that by the Statute 8 Ric. 2 c. 5 and the Statute 13 Ric. 
2 stat. 1 c. 2 (which were repealed by the Statute Law Revision and 
Civil Procedure Act, 1881), the court had jurisdiction in relation to 
armorial bearings only when they were carried to war outside the realm, or 
displayed at a tournament within the realm, or, possibly, in a civil war. 
Held: (i) the Statutes 8 Ric. 2 c. 5* and 13 Ric. 2 stat. 1 c. 2* were 
intended merely to confine the jurisdiction of the Court of Chivalry to 
matters of dignity and arms and to prevent the court from entertaining 
matters cognisable by the ordinary courts, and, as the right to bear arms 
was not a matter cognisable at common law, the Court of Chivalry had 





* The statutes, which were repealed by the Statute Law Revision and Civil Procedure 
Act, 1881 (44 & 45 Vict. ¢. 59), s. 3, provided as follows (the text is taken from Statutes 
at Large)—- 

8 Ric. 2 c. 5—~** Because divers pleas concerning the common law, and which by the 
common law ought to be examined and discussed, are of late drawn before the constable 
and marshal of England, to the great damage and disquietness of the people; (2) it 
is agreed and ordained, That all pleas and suits touching the common law, and which 
ought to be examined and discussed at the common law shall not hereafter be drawn 
or holden by any means before the foresaid constable and marshal, but that the court 
of the same constable and marshal shall have that which belongeth to the same court, 
and that the common law shall be executed and used, and have that which to it 
belongeth, and the same shall be executed and used as it was accustomed to be used in 
the time of King Epwarp.” 

13 Ric. 2 Stat. 1 c. 2—‘** Because that the commons do make a grievous complaint, 
that the court of the constable and marshal hath incroached to him, and daily doth 
incroach contracts, covenants, trespasses, debts and detinues, and many other actions 
pleadable at the common law, in great prejudice of the King and of his courts, and to 
the great grievance and oppression of the people; (2) our lord the King, willing to ordain 
a remedy against the prejudices and grievances aforesaid, hath declared in this parlia- 
ment, by the advice and assent of the lords spiritual and temporal, the power and 
jurisdiction of the said constable, in the form that followeth: 

To the constable it pertaineth to have cognisance of contracts touching deeds of 
arms and of war out of the realm, and also of things that touch war within the realm, 
which cannot be determined nor discussed by the common law, with other usages and 
customs to*the same matters pertaining, which other constables heretofore have duly 
and reasonably used in their time; (3) joining to the same, that every plaintiff shall 
declare plainly his matter in his petition, before that any man be sent for to answer 
thereunto. And if any will complain, that any plea be commenced before the constable 
and marshal, that might be tried by the common law of the land, the same plaintiff 
shall have a privy seal of the King without difficulty, directed to the said constable 
and marshal, to surcease in that plea, until it be discussed by the King s council, if 
that matter ought of right to pertain to that court, or otherwise to be tried by the 
common law of the realm of England, and also that they surcease im the mean time. 
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jurisdiction to deal with complaints relating to the usurpation of armorial 


bearings. i 

(ii) the display of the Corporation’s arms in the auditorium of the 
defendant’s theatre would not be, by itself, a ground for intervention by 
the court, since armorial bearings were widely used as a decoration or 
embellishment without complaint; but the use of the Corporation’s arms as 
the defendant’s common seal was a legitimate subject of complaint, because 
a deed sealed with an armorial device was thereby authenticated as the act 
and deed of the person entitled to bear the arms; and, in the circumstances, 
the court would inhibit and enjoin the defendant from any display of the 
Corporation’s arms. 

Per Lorp GopparD, C.J. (THE SURROGATE): —. . - once it is established 
that this court exists, whatever interval may have elapsed since its last 
sitting, there is no way, so far as I know, of putting an end to it save by an 
Act of Parliament”? (see p. 393, letter I, post). 


[ Editorial Note. Lorp Gopparp, C.J., distinguishes the present case, where 
an ancient jurisdiction is held to be subsisting despite long disuse, from the 
instance of the ecclesiastical courts where recurrence of jurisdiction to punish 
laity was rejected as being no longer in harmony with modern ideas (see p. 394, 
letter C, post). He suggests the desirability of leave having to be obtained before 
proceedings in the Court of Chivalry are instituted, and that the jurisdiction of 
the court, if it is to be convened at all frequently, should be defined by statute. 
As appears from the headnote and argument, the two statutes, 8 Ric. 2 c. 5 and 
13 Ric. 2 Stat. 1 c. 2, were repealed by the Act of 1881. They had been re- 
pealed, however, before that Act by the Civil Procedure Acts Repeal Act, 1879 
(42 & 43 Vict. c. 59), s. 2, subject to the savings in s. 4, which provides that the 
repeal shall not affect “any jurisdiction . . . established or confirmed . . . by 
or under any enactment so repealed’. These words would be sufficient to save 
the jurisdiction of the court even if that jurisdiction had rested wholly on the 
statute repealed (see Leeds Industrial Co-operative Society, Ltd. v. Slack, [1924] 
A.C. at p. 862). 

As to the Court of Chivalry, see 9 HatsBury’s Laws (3rd Edn.) 572, para. 
1337; 25 Hatspury’s Laws (2nd Edn.) 70, para. 164; and for cases on the 
subject, see 16 Digest 193, 975-979.] 
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Petition to the Earl Marshal. 

On May 5, 1954, Manchester Corporation (referred to hereinafter as * the 
Corporation *’) presented a petition* in the Court of Chivalry alleging (i) that 
they were a body corporate and lawfully bore for arms: Gules, three bendlets en- 
hanced or, a chief argent, thereon on waves of the sea a ship under sail proper; 
and for crest: on a wreath of the colours, a terrestial globe semee of bees volant 
all proper ; and for supporters: on the dexter side, an heraldic antelope argent, 
attired, collared and chain reflexed over the back or, and on the sinister side, 
a lion guardant or, murally crowned gules, each charged on the shoulder with a 
rose of the last; (ii) that the Manchester Palace of Varieties, Ltd. (referred to 
hereinafter as “‘ the defendant ’’) was the occupier of a building known as the 
Palace Theatre, Whitworth Street, Manchester, open to members of the public 
and therein displayed publicly on a pelmet above the main curtain in the 
auditorium, without the leave or licence and contrary to the will of the 
plaintiffs, representations of the said arms, crest and supporters, or arms, crest 
and supporters differing from them in no material respect, contrary to the laws 
and usages of arms; (iii) that the defendant also displayed representations of the 
said arms, crest and supporters on its common seal without the leave and licence 
and contrary to the will of the Corporation, contrary to the law and usages of 
arms; and (iv) that, notwithstanding the Corporation’s request to cease the 
display of the said representations, the defendant had continued and threatened 
to continue the display thereof, whereby, the Corporation were greatly 
disparaged. The Corporation prayed that the Earl Marshal might be pleased to 
award process against the defendant to appear and answer the premises in 
His Grace’s High Court of Chivalry or Court Military and that thereupon such 
course might be taken for the Corporation’s reparation as the court should 
think fit. 

On Oct. 20, 1954, the Duke of Norfolk (the Earl Marshal) issued a citation 
under his hand and seal directed to all justices of the peace, sheriffs, bailiffs, 
constables, officers and other faithful subjects of the Queen’s Majesty commanding 
them to cite or cause to be cited the defendants to enter an appearance in the 
registry of the High Court of Chivalry at the College of Arms, Queen Victoria 
Street, London, within fifteen days after service thereof and answer the complaint 
of the Corporation. Service of the citation was executed on Oct. 25, 1954, by 
the Corporation’s solicitors showing the same to the defendant’s solicitors. 
The defendant entered an appearance and the Corporation propounded a libel 
which repeated the allegations contained in the petition and, in addition, stated 
(i) that the inhabitants of the borough of Manchester were incorporated by 
royal charter dated Oct. 23, 1838; (ii) that the arms and crest described in the 
petition, together with a motto, were granted to the borough by the Kings of 
Arms on Mar. 1, 1842, and the supporters described in the petition were granted 
by the Garter Principal King of Arms on Mar. 2, 1842, to be borne and used 
for ever thereafter by the borough and their successors according to the laws of 
arms; (iii) that by royal charter dated Mar. 29, 1853, the borough was constituted 
acity; (iv) that the representations of the said arms, crest, motto and supporters 
were publicly displayed in the defendant’s theatre in the months of May to 
December, 1953, and January to April, 1954, or one of them, and that the 
representations of the said arms, crest, motto and supporters were displayed on 





* An old description of proceedings before the Court of Chivalry for usurping arms, 
was “cause of instance’’, and the allegations or complaint in support of the usurpation, 
distinct from the petition, were called ‘‘ the libel’’; an instance was Pauncefote v. 
Pauncefote (Cur. Mil. Boxes 18/3a), which is included among the notes of cases prepared 
for the court and presented in the present case by counsel for the Corporation, 
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the same months, or one of them; (v) that 
by a letter dated Apr. 13, 1954, the Corporation, by their town clerk, requested 
the defendant to cease the display of the said representations ; (vi ) that in a letter 
dated Apr. 21, 1954, the defendant, by its solicitors, stated that it did not admit 
the Corporation’s right to require it to cease to display the said arms, crest, 
motto and supporters and that it did not propose to stop so displaying them. 
By its answer the defendant admitted the allegations of fact stated in the 
libel, but denied that the display of a representation of the arms granted to 
the Corporation was contrary to the law, usages or customs of arms and that the 
said arms could not be displayed in the manner complained of without 
the Corporation’s leave or licence. The defendant alleged that it had used the 
armorial bearings at the Palace Theatre for upwards of twenty years, and on its 
common seal for sixty years or more and that, until the plaintiffs’ letter of Apr. 13, 
1954, no complaint in regard to the display had been made by the plaintiffs or by 
the Kings of Arms. The defendant further contended that the matter did not 
fall within the jurisdiction of the court as defined by the statutes 8 Ric. 2 (1384) 
c. 5, and 13 Ric. 2 stat. 1 (1389-90), ec. 2 (which were both repealed by the Statute 
Law Revision and Civil Procedure Act, 1881 (s. 3 and schedule). 

The Corporation, when presenting their petition, and the defendant, with its 
answer, entered into bonds of £100 each to abide the judgment of the court. 

On Dee. 21, 1954, the case was heard before the Earl Marshal and his surrogate, 
Lorp Gopparp, C.J., four heralds and two pursuivants being in attendance. 
The style of the Earl Marshal having been rehearsed, a letter patent of Charles 2, 
whereby His Grace the Duke of Norfolk holds the office of Earl Marshal was 
read, and after it was stated that the court could be held before the Earl Marshal 
alone, the warrant of the Earl Marshal appointing Lorp Gopparp, C.J., to be 
his lieutenant, assessor and surrogate was read. The Earl Marshal, Lorp 
Gopparp, C.J., and the Officers of Arms then made their declarations and the 
case was called on. 

G. D. Squibb, for the Corporation, opening the case, stated that never before 
had members of the Inns of Courts appeared before this court or any other 
temporal court of civil law, the advocates in such courts having always been 
members of Doctor’s Commons. In the present case, also for the first time, 
solicitors, instead of proctors (who, like the advocates, were appointed by the 
Archbishop of Canterbury), were acting for the parties. As no reports of civil 
law courts appeared before the end of the eighteenth century, counsel for 
the Corporation presented to the court a report of twenty-six cases heard in the 
Court of Chivalry, and selected by him from the records of cases of that court 
heard between 1634 and 1707. Dealing generally with the question of jurisdiction, 
counsel mentioned the Statute 13 Ric. 2 stat. 1 ¢. 2, which was repealed by the 
Statute Law Revision and Civil Procedure Act, 1881, and submitted that the 
Act of 1881 had not affected the jurisdiction of the court, which was not created ~ 
by statute. 

Lorp GopparD, C.J., raised the question of enforcement of a judgment of the 
court, having regard to the statement to be found in the authorities that it was 
not a court of record. Counsel for the Corporation submitted that there were 
three ways of enforcing judgment: (i) by suing on the bonds; (ii) by imprison- 
ment under a warrant of the Earl Marshal; (iii) by a declaration that the party 
was in contempt, followed by an application to the High Court that the party 
might be comunit ted for contempt of court, this being the practice followed in the 
ecelesiastical courts. Counsel referred to R. v. Daily Mail, Ex p. Farnsworth (1) 
and R. v. Daily Herald, Editor, Printers & Publishers of, Ex p. Norwich (Bp.) (2) 
as authorities showing that the High Court protects inferior courts in that way. 

A. C. Cole, for the defendant, submitted (i) that the words ‘‘ with other 
usages or customs to the same matters pertaiing * in the second limb of the 


the defendant’s common seal during 
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statute 13 Ric. 2 stat. | c. 2*, should be construed ejusdem generis with the 
first limb and that, therefore, only armorial bearings displayed during a war or 
tournament were within the jurisdiction of the court, and that the wide jurisdic- 
tion accepted by the common lawyers after 1521 was illegal; (ii) that the court 
never exercised jurisdiction over corporations; (iii) that the use of arms in 
a seal or for decorative purposes was not an unlawful display according to the 
laws of arms. Counsel read an affidavit proving the user of the seal and 
the pelmet during the periods alleged in the answer but said that a defence in the 
nature of laches was not going to be raised. 

G. D. Squibb, for the Corporation, replied. 

Counsel on both sides put in drafts of the definitive sentences which they 
porrected for the court to pronounce. The Corporation prayed the court to 


‘pronounce decree and declare that the [Corporation] lawfully bear 
the arms crest motto and supporters in this cause libellate and that the 
defendants have displayed representations of the said arms crest motto 
and supporters in the manner in this cause libellate without the leave 
or licence and contrary to the will of the [Corporation] and the laws and 
usages of arms and [to] inhibit and strictly enjoin the defendant that they 
do not presume to display the said arms crest motto or supporters or any 
of them without the leave and licence of the [Corporation] ...” 

and further that the court 

“by this [their] definitive sentence or this [their] final decree which 
sentence or decree [the court] make and promulgate in this writing condemn 
the defendant in lawful costs incurred by and on behalf of the [Corporation] 
which costs [the court] tax at the sum of . . . of good and lawful money of 
Great Britain.” 

The defendant prayed the court to 

‘pronounce, decree and declare that the defendant ought of right to be 
dismissed and absolved from the claim and demand of the Corporation 
touching the matters set forth or claimed in the said pretended libel, and 
[to] dismiss and absolve the defendant accordingly ...”’ 

and to condemn the Corporation in costs. Counsel informed the court that the 
costs on each side were agreed at £300 to be paid by the party who should 
lose the case. After an adjournment Lorp GoppaRrD, C.J., announced that the 
court had jurisdiction, that Judgment would be given for the Corporation with 
£300 costs, and that the reasons for the judgment would be delivered later 
by him sitting alone. 

Jan. 21. LORD GODDARD, C.J. (The Surrogate), read the following 
judgment: On Mar. 1, 1842, the Kings of Arms of Her late Majesty Queen 
Victoria granted a coat of arms and crest to the recently incorporated borough 
of Manchester, since enhanced to the dignity of a city, and supporters were 
granted by Garter’s warrant on the following day. The Corporation of the 
City of Manchester now allege and complain that the defendant company, 
the Manchester Palace of Varieties, Ltd., have over a period of years usurped the 
achievement granted to them by displaying the arms in the auditorium of the 
theatre and by using them as their common seal. The defendant admits the allega- 
tions of fact in the libel, but deny the jurisdiction of this court, first, because ae 
say that the court can only deal with matters set forth in the Statutes of 8 Ric. 2 
ce. 5, and 13 Ric. 2 stat. 1 ¢. 2, and that the matters alleged do not bring this 
case within those statutes. Secondly, they submit that judgments binding 
on this courtt have decided that private persons are not answerable to or 
punishable by this court in respect of such matters as are alleged in the complaint. 





* See p. 387, letter H, ante. 
Th i d . ts relied on by the defendant in this connection were Russel’s Case 
e judgments reliec ( fe ‘ ee 
(6 v0. Rev. 27a) and Oldis v. Donmille (Show. Parl. Cas. 58), see post p- 393, letter 
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It is not contended that this court, however long a period may have elapsed 
since it last sat, is no longer known to the law. Tt was originally the Court 
of the Constable and Marshal and has probably existed since the Conquest. 
At least it had been in existence for very many years before the reign of Richard 
II, who reigned from 1377 to 1399, and during his time the famous case of 
Scroop v. Grosvenor (3) was heard before it. The hereditary office of Lord High 
Constable was abolished on the attainder of the Duke of Buckingham in 1521, 
since when the court has always been held before the Earl Marshal or his surrogate 
alone and his right to hold the court and to adjudicate at least on heraldic 
matters was recognised and confirmed by Letters Patent of James I in 1622 
and those of Charles II, which were read at the opening of this court. Its 
records show that frequent sittings have taken place and judgments have been 
given by the Earl Marshal alone acting through his surrogate. In origin, no 
doubt, the court was essentially a military tribunal, the forerunner of courts 
martial, which in later years were established under articles of war issued by 
the Sovereign from time to time, and now are established and regulated by the 
Army Act. As the origin of armorial bearings was, or, at least, is commonly 
believed to have been, a method of identifying knights clothed in armour, 
it was natural that disputes with regard to the right to display a particular 
achievement on a shield should have fallen within the cognisance of this court. 
The power to grant armorial bearings is, as I understand it, delegated by the 
Sovereign to the Kings of Arms who with their officers were incorporated as a 
College of Arms in the reign of Philip and Mary. The Earl Marshal is the head 
and, I think, the visitor of the college. The right to bear arms is, in my opinion, 
to be regarded as a dignity and not as property within the true sense of that 
term. It is conferred by a direct grant or by descent from an ancestor to whom 
the arms had been originally granted. There is authority that a dignity which 
descends to heirs general or to heirs of the body is an incorporeal hereditament 
whether or not the dignity concerns lands: see Re Rivett-Carnac’s Will (4) which 
related to a baronetcy. It was not contended before me that armorial bearings 
were an incorporeal hereditament, and in any case it is clear that the right to 
bear arms is not a matter cognisable by the common law which seems to show 
that there is no property in arms in the legal sense, otherwise the courts of law 
would protect them. 

Counsel for the defendant, in the course of a careful and learned argument, 
submitted that the powers of the court were defined by the statutes of Richard II 
referred to above, since repealed by the Statute Law Revision and Civil Procedure 
Act, 1881. He argued that the effect of those statutes was that the court had 
power to act in relation to armorial bearings only when carried to war outside 
the realm or displayed at a tournament within the realm and, possibly, if carried 
in an army engaged in suppressing rebellion, that is to say, in a civil war. In 
my opinion, however, the statutes of Richard were intended, or, at least, have 
been regarded as intended to confine this court to matters of dignity and arms and 
to prevent it from entertaiming matters cognisable by the ordinary courts of the 
kingdom. The common law courts have always been vigilant and jealous of 
any attempt to usurp or encroach on their jurisdiction. Many instances are 
to be found in the books of prohibitions to the Court of Admiralty and to the 
spiritual courts, and the liability of the latter to writs of prohibition, though 
not of certiorari, was fully discussed in the recent case of R. v. St. Edmundsbury 
& Ipswich Diocese (Chancellor), Ex p. White (5). But that the Court of Chivalry 
has jurisdiction in matters relating to armorial bearings has been recognised by 
the highest authorities. Cox, C.J., deals with the Court of Chivalry at length 
in 4 Cokr’s InstiruTEs, ch. 17. In Comyn’s Dicsst, tit. Courts, E 2, it is said: 


““,,. the Court [of Chivalry] has an absolute jurisdiction, by prescription, 
in matters of honour, pedigree, descent, and coat armour.”’ 
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This passage was quoted by Lorp BLackBuRN without comment in Sturla v. 
Freccia (6) (5 App. Cas. at p. 628). BuackKsToneE deals with the court as an 
existing court though one which has, he says, by reason of its narrow and 
restricted jurisdiction, fallen into contempt and disuse (BLACKSTONE’s Com- 
MENTARIES, vol. 3, p. 103). He points out (ibid.) that the Statute of 13 Ric. 2 
stat. 1 (1389-1390) ec. 2, gives it cognisance touching deeds of arms together with 
other usages and customs to the same matters appertaining, and he says 
that the words “other usages and customs ”’ support the claim of the court 
to give relief to such of the nobility and gentry as think themselves aggrieved 
in matters of honour, whence it follows that its civil jurisdiction is principally 
in two points, that of redressing injuries of honour and correcting encroach- 
ments in matters of coat-armour, precedency, and other distinctions of families. 

In Hawkins’ PLEAS OF THE CROWN (8th Edn.), vol. 2, a chapter [ch. 4] is 
devoted to the court, and that very learned author has no doubt, not only that 
the court existed, but that the absence of the Constable made no difference to 
its jurisdiction in these matters that I have mentioned. He says (ibid., at 
p- 15): 

‘“‘ Neither is it probable, that the lord-marshal, upon the extinguishment 
of the hereditary office of the constable, should from time to time... hold 
this court by himself, without any constable, and also often be assisted therein 
by the judges of the common law, unless it were then well known that such 
his proceeding was warranted by the ancient and established usage of his 
court; and it is very extraordinary, that our judges and lawyers should 
generally take it as a thing granted, that the marshal is at this day the 
proper judge of points of honour, etc. if it were imagined that he has no 
power to act without the concurrence of a constable.” 


HaAwkEInNs’ opinion is of particular value, as he was in practice as a serjeant 
at the time when this court last sat, that is, in 1737. Chambers v. Jennings (7) 
has been cited as authority for the proposition that the court cannot sit in the 
absence of the Constable, but what the court decided in that case was that 
the court could not entertain any longer an action for words. Slander was 
cognisable by the courts of common law. They were not going to have the 
Court of Chivalry abrogating to itself that which could be tried in the Court 
of Common Pleas, and they took what may perhaps be described as a short cut 
by saying that, whatever colour there be to hold the plea of some things before 
the Marshal alone, there was no pretence to hold a plea of words before the 
court in the absence of the Constable. The explanation of Russel’s Case (8) 
and Oldis v. Donmille (9), in my opinion, is that the matters there complained 
of were an infringement of the privileges of the Heralds which might result in 
their temporal, that is, financial loss. ‘Therefore, there was a remedy by an 
action on the case and, accordingly, this court was prohibited. 

The passage from Hawxtys which I have cited in effect amounts to this, 
that communis opinio among lawyers is evidence of what the law is, which 
is the way Lorp ELLtenBoroucH, C.J., put it in Isherwood v. Oldknow (10) 
(3 M. & S. at pp. 396, 397), and in view of the opinions which I have cited of 
authors whose works are recognised as of the highest authority, I have no hesita- 
tion in holding that this court has jurisdiction to deal with complaints relating 
to the usurpation of armorial bearings. BLACKSTONE, it is true, regarded the 
court as obsolete when he was writing not many years after its last recorded 
sitting, and his view is indorsed by Sir Witt1am HoipswortH in his History 
or Enouisu Law, vol. 1, pp. 578-580. No doubt, one of the reasons why the 
court fell into disuse was because the way in which its decisions are to be enforced 
is a matter of great doubt and obscurity, but once it is established that this court 
exists, whatever interval may have elapsed since its last sitting, there 1s no way, 
so far as I know, of putting an end to it save by an Act of Parliament. There may 
be very good reasons for a court no longer exercising powers which were undoubted 
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in days gone by. I may instance the powers of the ca ra pa algrh dir 
laity. For centuries they exercised a very active juris iction oO 2 sete es 
so-called criminal causes, and all forms of immorality and not mere , c 2 
were within their cognisance, * pro reformatione morum et pro pan eae - 
Although they have been deprived by statute of this jurisdiction en ee 

to many matters, for example, slander and brawling in church, still in jae 
they could make decrees of excommunication against an immoral ray a ; 
enjoin penance and, what is more, order costs. If I may refer to i : nae a 
my own on this point, I dealt with the matter at some length in Blunt v. . 4 
Lane Hotel, Ltd. (11). I there endeavoured to show the reason why this jurisdic- 
tion had become obsolete and beyond recall without the intervention of a statute. 
It is because judgments of ecclesiastical lawyers of the highest eminence have 
said that such jurisdiction is not in accordance with modern thought, and ought 
no longer to be exercised. In the ecclesiastical courts the office of the judge 
cannot be promoted in a criminal cause without leave: see Maidman v. Malpas 
(12)*. In view of the pronouncements on this subject by Lorp PENZANCE and 
others, it is unthinkable that any diocesan chancellor or Dean of the Arches 
would permit such a suit nowadays to be promoted. I refer to this matter 
particularly because it seems to me to indicate a method by which any abuse 
of this court’s undoubted jurisdiction can be prevented. The surrogate of this 
court and the advocates who practised in it were always civilians and there 
seems every reason why the practice which obtained in the courts of the civilians 
should apply here. If, therefore, it is laid down as a rule of this court, as I would 
very respectfully suggest to His Grace the Earl Marshal that it should be, that 
leave must be obtained before any proceedings are instituted, it would, I think, 
prevent frivolous actions, and if this court is to sit again it should be convened 
only where there is some really substantial reason for the exercise of its jurisdic- 
tion. Moreover, should there be any indication of a considerable desire to 
institute proceedings now that this court has been revived, 1 am firmly of 
opinion that it should be put on a statutory basis, defining its jurisdiction and 
the sanctions which it can impose. 

To deal, then, with the present complaint, two matters are alleged: the display 
of the arms in the auditorium of the theatre, and the use of the arms of the 
City of Manchester as the common seal of the defendant company. The latter 
does seem to me to be a legitimate subject of complaint. The corporation of a 
great city can properly object to their arms being used on any seal but their 
own. A deed sealed with an armorial device is thereby authenticated as the 
act and deed of the person entitled to bear the arms. It is, indeed, the seal 
which makes a document a deed and enabled an action of covenant to be main- 
tained, a form of action far older in English law than assumpsit. For the 
defendant company to use the arms of the city as its seal looks very much like 
‘an attempt to identify the company with the Corporation. With regard to the 
display in the auditorium, if that were the only complaint, I should have felt 
it raised a matter of some difficulty. I am by no means satisfied that nowadays 
it would be right for this court to be put in motion merely because some arms, 
whether of a corporation or of a family, have been displayed by way of decoration 
or embellishment. Whatever may have been the case 250 years ago, one must, 
I think, take into account practices and usages which have for so many years 
prevailed without any interference. It is common knowledge that armorial 
bearings are widely used as a decoration or embellishment without complaint. 
To take one instance, hundreds, if not thousands, of inns and licensed premises 
throughout the land are known as the so-and-so Arms, and the achievements 
of a nobleman or landowner are displayed as their sign. It may be and frequently 








ee : sae el ag eet eae 

* Maidman v. Malpas was a case of a cause of office, a criminal proceeding, promoted 
by a rector in which a citation had been dismissed on the ground that leave of the 
judge had not been obtained as was required by rule which the court had laid down; 
see 1 Hag. Con. at p. 209. 
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is the case that the family whose arms are those displayed have parted with 
their lands in the neighbourhood and perhaps have never owned the inn or, 
at least, do sd no longer. The arms of universities, colleges or dioceses displayed 
on tobacco jars, ash trays, teapots and other articles of domestic use are to be 
found in shops all over the country and are dear to the heart of souvenir hunters, 
tourists, American and others, as well as sea-side visitors. In strictness, I 
suppose none of these people have any right to use or display articles thus 
emblazoned. Then again, at the present day, many a gracious ancient house 
bears over its porch the arms of the family who built but no longer lives in it. 
It may be that the line is extinct; it may be that necessity has compelled a sale 
to another who has recently made a fortune as ample as that of the original 
builder, amassed perhaps in Cotswold wool, the slave trade, or just as an acquisi- 
tive landowner. Could this court be asked to deface the fabric by ordering the 
removal of the original achievement which has adorned the house, it may be 
for hundreds of years ? The vendor could not complain if he sold the house 
without first removing the device, nor can I conceive of the Attorney-General, 
in whom is vested such of the powers and duties of the former King’s Advocate 
as may still remain, emulating the activities of Dr. Duck or Dr. Oldys in the 
seventeenth and early eighteenth centuries and seeking to have the new owner 
declared to be “‘no gentleman and disentitled to bear arms ”’, or, at least, the 
arms thus displayed. Let me quote from Bacon’s Essay ON JUDICATURE*: 


‘let penal laws, if they have been sleepers of long, or if they be grown 
unfit for the present time, be by wise judges confined in the execution.” 


Where, then, is one to draw the line ? It can, I think, only be done by the 
exercise of common sense and by saying that use or display in such circum- 
stances would not be a ground for intervention by this court. In view, however, 
of the use by the defendant of the arms of the City of Manchester as its common 
seal, and the contentions which it has set up in this case, I think the court 
may properly inhibit and enjoin it from any display of the Corporation’s 
arms, and, accordingly, I pronounce the sentence porrected by the plaintiffs, 
except that, subject to further argument, I should propose to delete the words 
“‘ without the leave and licence of the [Corporation] ’’. These words appear to 
assume that a grantee of arms can himself authorise and permit another to bear 
them. I am not at present satisfied that this is permissible by the law of arms, as 
it seems to me it would infringe the rights of the Officers of Arms who alone can 
make grants and might deprive them of revenue. . 

Mr. Squibb, I should like to hear what you say about those words being 
deleted ? | 

G. D. Squibb: I would not oppose the deletion your Lordship suggests. 
The only reason that they were put in was to meet a possible defence of leave 
and licence, which, I think, would have the effect of disentitling the plaintiffs 
to sue. Leave and licence could not confer any right as against the world but 
it might well disentitle the plaintiffs to sue. 


LORD GODDARD, G.J.: That was not raised in the case, so I propose to 
take those words out. As the question of costs has been settled, [ can take out 


the sentence that deals with costs. . 
Judgment for the Corporation. 


Solicitors: T'own clerk, Manchester (for the plaintiffs); Boote, Edgar & Co., 


Manchester (for the defendant). ; 
[Reported by F. GuTTMan, Esq., Barrister-at-Law.| 


+ Printed as in the 1765 edition of Bacon’s:Works. 
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HERN v. PALMER. 


[Court or Appgat (Sir Raymond Evershed, M.R., Birkett and Parker, L.JJ.), 
January 12, 13, 1955.] 


Rent Restriction—Furnished letting—Amount of rent attributable to use of 
furniture—Substantiality of amount—No evidence of value of furniture— 
Onus of proof—Increase of Rent and Mortgage Interest (Restrictions) Act, 
1920 (10 & 11 Geo. 5 c. 17), 8. 12 (2), proviso (i)—Rent and Mortgage 
Interest Restrictions Act, 1923 (13 & 14 Geo. 5 c. 32), s. 10 (1). 

The landlord advertised part of a dwelling-house to be let furnished. 
The tenant inspected the premises and the furniture therein and suggested 
a rent of £2 10s. per week to which the landlord agreed. The tenant drafted 
the tenancy agreement in which the premises were described as “ partly 
furnished”. In an action by the landlord for possession the tenant pleaded 
the protection of the Rent Restrictions Acts and alleged that the standard 
rent of the premises was 15s. per week. At the hearing the landlord produced 
the tenancy agreement and described the furniture in each room. No 
evidence was given as to the value of the furniture. At the close of the 
landlord’s case counsel for the tenant elected to call no evidence, and 
submitted that in the absence of any proof that the amount of rent attribut- 
able to the use of furniture formed a substantial part of the whole rent, 
there was no case to be answered. 

Held: although, where a dwelling-house is alleged to be outside the Rent 
Restrictions Acts because it is let at a rent of which a substantial amount is 
attributable to payment for furniture, evidence of the capital value of the 
furniture should be given, yet the court can hold in the absence of such 
evidence that a prima facie case is established that the dwelling-house is so 
let; on the facts the landlord had discharged the onus of proof and the case 
would be remitted for re-hearing but the tenant would not be bound by the 
election made by his counsel on the first occasion. 

Roppel v. Bennett, Roppel v. Davies ({1948] 2 All E.R. 627) considered. 

Appeal allowed. 


[ As to Furnished Lettings, see 20 Hatspury’s Laws (2nd Edn.) 314, para. 
370; and for cases on the subject, see 31 Dicesr (Repl.) 652-655, 7558-7577. 

For the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
8. 12 (2), proviso (i), see 13 HaALsBuRy’s SraruTes (2nd Edn.) 1004, and for the 
Rent and Mortgage Interest Restrictions Act, 1923, s. 10 (1), see ibid., 1040.] 


Cases referred to: 
(1) Roppel v. Bennett, Roppel v. Davies, [1948] 2 All E.R. 627; [1949] 1 K.B. 
115; [1948] L.J.R. 1929; 31 Digest (Repl.) 653, 7570. 
(2) Palser v. Grinling, Property Holding Co., Lid. v. M ischeff, [1948] 1 All E.R. 
1; [1948] A.C. 291; [1948] L.J.R. 600; 31 Digest (Repl.) 651, 7541. - 
Appeal. 
The landlord appealed against an order of His Honour JupGeE GERwyN 
THomaS at Cardiff County Court, dated Oct. 13, 1954. 
Certain premises, which had been advertised as to let furnished, were let by 


the landlord to the tenant under an agreement, dated Apr. 13, 1953, and drawn 
up by the tenant, whereby it was stated: 


‘“ No. 13 Stockland Street, Grangetown, Cardiff. Monday, Apr. 13, 1953. 
We the undersigned do hereby agree to the following terms for the tenancy 
of part of the above premises: (i) Partly furnished, (a) Front room, (b) 
front bedroom, (¢) Dining room, and (d) Kitchenette. (ii) Rental at £2 10s 
per week payable one month in advance. (iii) Minimum period of tenancy 


six months, one year. (iv) The tenant shall keep the premises clean and. 
decorate to respectability.” 
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The landlord terminated the tenancy by a notice served on the tenant to quit 
the premises on Apr. 13, 1954. The landlord instituted proceedings in the county 
court claiming possession on the ground that the premises were let furnished 
and were not subject to the Rent Restrictions Acts. The tenant by his defence 
denied that the premises were let furnished and claimed to be protected by the 
Rent Restrictions Acts. At the hearing the landlord gave evidence about the 
letting and the notice to quit and about what the furniture was, dealing with each 
room in turn. She was cross-examined and it was not suggested in cross-examina- 
tion that the furniture was valueless. No evidence was given of the capital value 
of the furniture. The tenant contended that it was not shown that the amount of 
the rent fairly attributable to the use of the furniture was substantial. The county 
court judge dismissed the claim and the landlord appealed. 


J. G. Wilmers for the landlord. 
A. S. Myerson and Miss D. M. Rowland for the tenant. 


BIRKETT, L.J., stated the facts and continued: By the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2), proviso (i), it is provided: 


“this Act shall not, save as otherwise expressly provided, apply to a 
dwelling-house bona fide let at a rent which includes payments in respect 
of board, attendance, or use of furniture.” 


The landlord was saying: ‘‘ That applies here because I advertised it as a furnished 
house and it was let in fact as a furnished dwelling’. The Rent and Mortgage 
Interest Restrictions Act, 1923, s. 10 (1) reads: 


‘* For the purposes of s. 12 (2) of proviso (i) of the . . . Act [of 1920] (which 
relates to the exclusion of dwelling-houses from the principal Act in certain 
circumstances), a dwelling-house shall not be deemed to be bona fide let 
at a rent which includes payments in respect of attendance or the use of 
furniture unless the amount of rent which is fairly attributable to the 
attendance or the use of the furniture, regard being had to the value of 
the same to the tenant, forms a substantial portion of the whole rent.” 


The landlord was saying, in effect, ‘‘ This is a furnished dwelling ’’. The tenant 
was saying: ‘It is a dwelling which must be regarded for the purposes of this 
trial as an unfurnished dwelling subject to the provisions of the Rent Acts ”’. 
The landlord gave evidence as to the agreement of letting and stated that the 
tenant had drawn up the agreement and had himself fixed the rent after viewing 
the premises and the furniture. The landlord then gave details of the 
furniture in each room. It was not suggested to her in cross-examination 
that the furniture was valueless. At the conclusion of her case counsel for the 
tenant said: ‘I shall call no evidence’. He referred to s. 10 (1) of the Act of 
1923, and submitted that it had not been shown by the landlord that the amount 
of the rent which was stated in the agreement fairly attributable to the use of 
the furniture formed a substantial portion of the whole rent. The learned 
judge accepted that submission, and said: ‘There is no evidence about it, 
and, therefore, I must give judgment for the tenant’”’. The question is whether 
the learned judge ought to have done that. 

It is true that it was given in evidence that the tenant brought a lot of furniture 
to the house himself; but here was a house which had been advertised as a 
furnished house. Evidence had been given that in every room of the letting 
there had been the articles of furniture which were specified by the landlord ; 
and the rent of the house, according to the evidence, had been fixed by the 
tenant himself after viewing the house and the furniture it contained. So it is 
unusual that the appeal comes before the court in the form in which it does. 
The first question I think is this: Was there no case to answer, as the learned 
county court judge indicated, or had there been raised a prima facie case which 
did call for an answer by the tenant ? I must say that it would have been better, 
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and it ought to be observed for the future, that in cases of this cet oe pase 
county court judge ought not to be left in the position in bine ra Ds 
in the present case. Evidence ought to be given of the capital va ees 
furniture, and of the value of that furniture to the tenant, so that the ma bets 
is before the learned county court judge on which he can decide according 
to the tenor and meaning of the sub-sections which I have quoted. In the present 
case no evidence was given of capital value; no evidence Wass Stve of the 
purchase price of any single article; no evidence was given of its condition at 
the time; and no evidence was given of its value to the tenant. No explanation 
was given (in any detail, at any rate) of the necessity for the tenant to bring 
some of his own furniture, though the landlord when giving evidence did deal 
with that in some degree by saying, for example, with regard to the dining-room, 
that the tenant wanted his own table; with regard to the kitchenette ** He said 
he would require his own cooker’; with regard to the bedroom suite upstairs 
‘‘He said he would prefer to provide his own bed’. There was, however, 
no evidence to show that any of those were necessitated by the fact that there 
was not adequate furniture already in the house. However, it does not follow, 
I think, in the special circumstances of the present case, that there was no case 
to answer. On the other hand, the prima facie case which may be said to be 
raised on the evidence lies here:. first of all, it is a factor which is not to be 
ignored that the premises in question had in fact been advertised as furnished, 
and I gather that it was because of that advertisement that the parties came 
together. I think for my own part that that raises some presumption that the 
furniture that was in the premises was certainly of some considerable value and 
was regarded by the landlord as being adequate for the furnishing of the premises 
so that it could properly be described as a furnished dwelling. 

That is the first point. The second point is that the tenant himself viewed 
the premises and saw the furniture and, as I understand it, after seeing it, 
himself fixed this rent of £2 10s. On that it is a matter of comment that when 
the present case had been concluded before the learned county court judge 
an order was made that the standard rent of the premises should be ascertained 
by the learned registrar, and learned counsel went before the registrar, called 
the necessary evidence, and the learned registrar fixed the standard rent of the 
premises as 16s. 1d., which is very different from the rent of £2 10s. which had 
been fixed by the tenant. It is true that in his defence which he filed the tenant 
said that the standard rent of the dwelling-house was 23s. inclusive of rates 
for the whole of the house, and 15s. for the portion which he himself occupied, 
but he himself had fixed the rent in the agreement under which he took possession 
of the premises at £2 10s. It seems to me that when a submission was made that 
there was no case to answer there was on those two matters mentioned a prima 
facie case which required, as I think, some answer by the tenant. 

That being the situation, the question is: What is the right and proper thing 
to do ? One had an uneasy feeling throughout the hearing of this appeal that the - 
proceedings in the county court were unsatisfactory. The real issue to be 
determined under s. 10 (1) of the Act of 1923 was not dealt with in evidence at 
all. No attempt was made specifically to show that the value of the use of this 
furniture to the tenant was a substantial portion of the particular rent which had 
been reserved of £2 10s. There was the undoubted fact that there had been the 
advertisement of a furnished letting. There was the undoubted fact that in 
every room there was the furniture which had been specified and detailed by 
the landlord, and in the county court the case turned merely on this particular 
matter that the learned judge said the onus of proof of showing what he called 
substantiality within the meaning of the sub-section had not been discharged 
by the landlord and, therefore, there must be judgment for the tenant. One 
is left with the very uneasy feeling that true justice has not been-done. I 
appreciate that counsel for the tenant takes the view: “It was the duty of the 
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landlord to discharge the onus of proof. It was the duty of the landlord to call 
evidence with regard to capital value of the furniture and to show that the 
conditions laid down in the sub-section had been fulfilled, and she did not do it. 
I was entitled, therefore, to take advantage of that matter and to say that that 
has not been proved’. However, all these various other matters to which | 
have referred did raise, in my view, a prima facie case, though not the adequate 
ease which might have been presented if the evidence had been given in the way 
that I have indicated and if the capital value had been dealt with, and the cost 
of the furniture, its state and value to the tenant and the reason why the tenant 
brought his own furniture. I do not think it satisfactory that the present case 
should be determined merely on the submission made by counsel for the tenant 
that there was no evidence on this particular matter, when I think that there was 
some at any rate which required an answer. I think the case should go back for 
a re-hearing in order that the real matters in dispute shall be heard and shall be 
determined. I think further, with great respect to the learned county court 
judge, that the ordinary rule might here be followed that it should go back to 
another county court judge who would have a mind that would be completely 
free from any of the former controversies. 


SIR RAYMOND EVERSHED, M.R.: I am also of that opinion. I have 
in mind, like Birkett, L.J., Roppel v. Bennett, Roppel v. Davies (1), to which 
our attention was drawn. I am not, of course, seeking for a moment to qualify 
what this court laid down in Roppel v. Bennett (1), nor, indeed, could I do so, 
if | wished. I think, as Brrxert, L.J., said, that the conduct of the landlord in 
failing to call any evidence of the value of the furniture, either its capital value 
or the value to the landlord or the tenant, or to anybody else, was temerarious 
in the extreme; but I cannot myself accept the view that in the absence of 
evidence of that nature the court can never hold or infer that premises let as 
furnished or partly furnished premises are not to be treated as bona fide let at a 
rent which includes payment for the use of furniture, having regard to the terms 
of s. 10 (1) of the Act of 1923; that is to say, that they cannot be treated as so 
let unless the amount of rent which is fairly attributable to the use of furniture 
forms a substantial portion of the whole rent. As BIRKETT, L.J., has observed, 
there are in the present case very special facts or circumstances relevant to 
the question at issue. I do not seek to repeat them all, but refer to the fact of 
the dwelling-house being advertised as furnished; to the fact that the tenancy 
agreement, or the note of it which was prepared by the tenant himself, described 
the premises as “‘ Partly furnished front room, front bedroom, dining-room and 
kitchenette ’; and to the fact that the landlord in the course of her evidence 
alleged that that record was accurate, that this was the letting of a partly 
furnished dwelling-house—a proposition which was challenged, I understand, 
in ecross-examination, but in respect of which the learned judge accepted the 
evidence of the landlord. I add finally that tke tenant in his defence, though 
he had himself fixed the rent of £2. 10s. per week, asserted that the standard 
rent of the premises, that is the rent of the premises unfurnished, was 15s. a 
week. 

In the light of those and the other facts to which reference has already bee) 
made, it seems to me that there was clearly evidence on which the learned judge 
could conclude, and I venture to think without more should have concluded, 
that the onus in connection with the so-called question of substantiality had 
been discharged by the landlord in the absence of any evidence to the contrary. 
The Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2), 


proviso (i), provides: 
“this Act shall not, save as otherwise expressly provided, apply to a 
dwelling-house bona fide let at a rent which includes payments in respect 
of board, attendance, or use of furniture . . . “ 
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If that had stood alone it would have been incontrovertible that this was a letting 
at a rent which included payments in respect of the use of furniture, because 
the document which the tenant himself prepared so described it. The remaining 
question is whether the amount of the rent was substantial. If this be treated 
as a jury question—aye or no, on the evidence as it was produced, was there here 
a substantial amount of rent attributable to the furniture ?—I, for my part, 
think that the jury clearly could have answered, and should have answered, 
that question affirmatively. If this appeal were dismissed and the matter 
allowed to rest where it is, there would be a grave likelihood of serious injustice 
being done. On that footing, as counsel for the tenant conceded, the furniture 
which has been enumerated would be treated as in no way included in the 
letting. He says frankly that the landlord can take it away. If that is the result 
then the conclusion is in flat contradiction to the bargain which the tenant 
himself recorded in writing, namely, that this was a partly furnished letting. 
It may be that on a further investigation of the facts it will be found that the 
amount attributable to the furniture in the present case ought to be regarded 
as unsubstantial. That, however, is a question for future debate. I think that 
it would not be right to let the matter rest where it is, and I agree with the course 
which Birkett, L.J., has proposed. It reflects no criticism or disrespect whatever 
of the learned judge who tried the case that we should follow the almost invariable 
practice in this court of remitting the case for trial to another judge in the same 
district at some place and time convenient to the parties. 

I only add this: it is a well-established principle in the practice of our law 
that if a defendant elects to call no evidence then prima facie his election is 
final, and if his submission that he has no case to answer ultimately fails, then 
in the ordinary case he cannot afterwards have another attempt by calling 
evidence to defeat the plaintiff’s case. This is a Rent Acts case, however, and 
Parliament has laid it down that the court shall not make an order for possession 
unless it is satisfied on the various matters which Parliament has enumerated. 
In those circumstances it would not be right, having regard to the special facts 
of the present case, to treat the tenant as finally excluded from giving any 
evidence. For that reason I concur in the view which BrrKert, L.J., has 
expressed, that this case should be remitted for re-hearing, and the conduct of 
the parties at the re-hearing will be unaffected by the election made by counsel 
for the tenant (not, if I may say so, without some shrewdness) on the first occasion. 

I think the appeal should be allowed. 


PARKER, L.J.: I agree. 
Appeal allowed; case remitted for re-hearing. 
Solicitors: Jaques & Co., agents for D. Edmunds Rees, Caerphilly (for the 


landlord) ; Rhys Roberts & Co., agents for Leo Abse & Cohen, Cardiff (for 
the tenant). 


[Reported by F. Guttman, Esq., Barrister-at-Law.] 
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COMMISSIONER OF INCOME TAX v. BJORDAL. 


[PRivy Councit (Lord Oaksey, Lord Tucker and Mr. L. M. D. de Silva), 
November 25, 29, 1954, January 24, 1955.] 


Income Tax—Undistributed income—Company in which public substantially 
interested—Controlling interest in company—Percentage of voting power 
Income Tax Ordinanee, 1940 (Ordinance No. 8 of 1940 of the Uganda 
Protectorate), s. 21 (2) (as amended by the Income Tax (Amendment) Ordi- 
nance, 1943 (Ordinance No. 11 of 1943 of the Uganda Protectorate), s. 5). 

Privy Council—Uganda—I ncome tax—Undistributed income—Company in 
which public substantially interested—Controlling interest in company— 
Percentage of voting power—Income Tax Ordinance, 1940 (Ordinance No. 
8 of 1940 of the Uganda Protectorate), s. 21 (2) (as amended by the Income 
Tax (Amendment) Ordinance, 1943 (Ordinance No. 11 of 1943 of the Uganda 
Protectorate), s. 5). 

The Income Tax Ordinance, 1940 (Ordinance No. 8 of 1940 of the Uganda 
Protectorate), s. 21, as amended by the Income Tax (Amendment) Ordinance, 
1943 (Ordinance No. 11 of 1943 of the Uganda Protectorate), s. 5*, provides, 
by sub-s. (1), that, where the Commissioner of Income Tax is satisfied that the 
profits of a company resident in the Protectorate distributed as dividends 
in respect of any period for which the accounts of the company have been 
made up are less than sixty per cent. of the total income of the company, 
he may order that the undistributed portion of sixty per cent. of such 
total income be deemed to have been distributed as dividends among the 
shareholders, and, thereupon, the proportionate share thereof of each 
shareholder shall be included in his total income for the purposes of the 
ordinance. By s. 21 (1) proviso (b), s. 21 (1) does not apply “‘to any 
company in which the public are substantially interested ”’ and by s. 21 (2), 
a company is deemed to be such “‘ if shares of the company . . . carrying not 
less than twenty-five per cent. of the voting power have been allotted 
unconditionally to, or acquired unconditionally by, and are . . . beneficially 
held by, the public...” 

The respondent, a director of B. Mines, Ltd., held 7,632 A shares and 
1,249 B shares of the issued capital of 12,007 shares. His brother, also a 
director, held beneficially 3,121 B shares which he had acquired uncondition- 
ally by purchase, and five other persons held one B share each. The A and B 
shares carried equal voting rights. The respondent’s shares thus carried 
73-96 per cent. and his brother’s shares carried 25°99 per cent. of the 
aggregate of votes in respect of all issued shares. The respondent and his 
brother were not acting in concert. The respondent’s notice of assessment 
of income tax for 1950 included a sum deemed to have been distributed 
as dividends, under s. 21 of the ordinance, among the shareholders of the 
company. On the question whether, at the relevant time, B. Mines, Ltd., 
was a company “in which the public were substantially interested ” 
within the meaning of proviso (b) to s. 21 (1) of and of s. 21 (2) of the 
ordinance, with the result that s. 21 (1) did not apply to the company, 

Held: B. Mines, Ltd. was a company in which the public were sub- 
stantially interested, because (i) the public were those members of the 
company who did not have the control of the company by voting power, 
(ii) the control of the company by voting power was carried by a holding of 
51 per cent. or more of the votes, so that the respondent (who held 73:96 
per cent. of the voting power) had control, of the company, and (iii) the 
respondent’s brother, who accordingly was one of the public, held more 
than 25 per cent. of the voting power. 


* Now Chapter 189 of the Laws of the Uganda Protectorate, 1951. 
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Quaere whether, if the percentage of voting power requisite to bie ee 
a controlling interest were held by more than one individual, a controlling 
interest arose, unless it were shown that those individuals were acting in 
concert (see p. 406, letter D, post). 

Appeal dismissed. 


_ [ Editorial Note. The Income Tax Ordinance, 1940 (Ordinance No. 8 of 
1940 of the Uganda Protectorate), s. 21, as amended, is similar in object to the 
Finance Act, 1922, s. 21, as amended by the Finance Act, 1927, s. 31 (3), for 
which, see 12 HaLspury’s STaTuTES (2nd Edn.) 237; both Acts are repealed 
and, for the replacing provisions, see Income Tax Act, 1952, ss. 245 et seq., 31 
Harspury’s Statutes (2nd Edn.) 232 et seq. Section 245 of that Act applies 
to a company which is under the control of not more than five persons and in 
which “ the public are substantially interested ”’ (ibid., s. 256 (1)), and s. 256 (5) 
of that Act contains words similar to those in s..21 (2) of the Income Tax 
Ordinance, 1940, considered in the present case. ] 


Case referred to: 
(1) Tatem Steam Navigation Co., Ltd. v. Inland Revenue Comrs., [1941] 2 All 
E.R. 616; [1941] 2 K.B. 194; 111 L.J.K.B. 17; 165 L.T. 182; 24 
Tax Cas. 57; 2nd Digest Supp. 


Appeal. 

Appeal by the Commissioner of Income Tax from an order of the Court of 
Appeal for Eastern Africa, dated Apr. 28, 1952, reversing an order of the High 
Court of Uganda, dated June 29, 1951, dismissing the taxpayer’s appeal from 
a decision of the Commissioner of Income Tax, dated Jan. 29, 1951, as to 
assessment of tax for 1950. 

Bjordal Mines, Ltd., was a limited liability company registered at Kampala, 
Uganda. Its authorised capital was Shs. 250,000, divided into 12,500 shares 
of Shs. 20 each. The share capital was divided into 8,125 A shares and 4,375 B 
shares, of which the A shares were not transferable without the consent of the 
directors. ‘The B shares were freely transferable and had equal voting and 
dividend rights with the A shares. At the relevant time 12,007 shares had been 
issued. The respondent, Hendrik Bjordal (who, with S. H. Bjordal and L. G. 
Appenden, were the directors of the company), held 7,632 A shares and 1,249 
B shares. 8. H. Bjordal held 3,121 B shares (which he had purchased from the 
respondent) and L. G. Appenden and four other persons each held one B share. 
The respondent was assessed for the year of assessment 1950, relating to the year 
of income 1949, and the notice of assessment included as his income £3,580, 
in respect of moneys deemed to have been distributed as dividends among the 
shareholders of the company under s. 21 of the Income Tax Ordinance, 1940, 
as amended. The company’s income for 1949, as computed for income tax 
purposes, was Shs. 161,340, of which no portion was distributed as dividends. 
The appellant served notice under s. 21 of the ordinance deeming sixty per cent. 
of that sum to have been distributed among the shareholders, which amounted 
to Shs. 96,804, of which the respondent’s proportionate share was Shs. 71,802. 
The respondent disputed this assessment and the appellant thereupon certified 
his decision to the effect that the company was a company to which s. 21 (1) 
of the ordinance applied, that proviso (b) thereto did not apply to the company 
and that the company was not a company in which the public were substantially 


interested as defined by s. 21 (2) of the ordinance. The respondent appealed 


against this decision, and the High Court of Uganda havin 
; g upheld the assessment, 
appealed to the Court of Appeal for Eastern Africa who allowed his appeal. 


J. Senter, Q.C., and R. A. Watson for the appellant. 
Heyworth Talbot, Q.C., and H. M. Allen for the respondent. 


MR. L. M. D. de SILVA: This is 


an appeal from a judgment of t 
Court of Appeal for Eastern Africa, dated Apr. 28, 1952, which toate. a pes 


A 


B 
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of the High Court of Uganda, dated June 29, 1951, to the effect that Bjordal 
Mines, Ltd., a limited liability company registered in Uganda, of which the 
respondent is a shareholder and director, was not, at the relevant time, a company 
in which ‘“‘ the public were substantially interested” within the meaning of 
s. 21 of the Income Tax Ordinance, 1940, of the Uganda Protectorate, as 
amended. Section 21 just referred to reads: 


- (1) Where the commissioner is satisfied that in respect of any period 
for which the accounts of a company resident in the Protectorate have been 
made up, the profits distributed as dividends by that company up to the 
end of the sixth month after the last date upon which its accounts for that 
period are required by virtue of the provisions of the Companies Ordinance, 
to be laid before the company in general meeting, increased by any tax 
payable thereon are less than sixty per cent. of the total income of the 
company ascertained in accordance with the provisions of this ordinance 
for that period, he may, unless he is satisfied that having regard to losses 
previously incurred by the company or to the smallness of the profits made, 
the payment of a dividend or a larger dividend than that declared would be 
unreasonable, by notice in writing order that the undistributed portion of 
sixty per cent. of such total income of the company for that period shall 
be deemed to have been distributed as dividends amongst the shareholders 
as at the said last date and thereupon the proportionate share thereof 
of each shareholder shall be included in the total income of such shareholder 
for the purposes of this ordinance: Provided that— .. . (b) this sub-section 
shall not apply to any company in which the public are substantially 
interested or to a subsidiary company of such a company if the whole of the 
share capital of such subsidiary company is held by the parent company 
or by the nominees thereof. 

‘““ (2) For the purpose of this section a company shall be deemed to be a 
company in which the public are substantially interested if shares of the 
company (not being shares entitled to a fixed rate of dividend, whether 
with or without a further right to participate in profits) carrying not less 
than twenty-five per cent. of the voting power have been allotted un- 
conditionally to, or acquired unconditionally by, and are at the end of the 
said period beneficially held by, the public (not including a company to which 
the provisions of this section apply), and if any such shares have in the course 
of such period been, in fact, freely transferable by the holders to other 
members of the public...” 

There follow five sub-sections, to which it is not necessary to make reference. 
Section 21, in the form in which it appears above, was the result of asubstitution 
effected by an amending ordinance of 1943. In its original form it read: 

‘‘ Where it appears to the commissioners that with a view to the avoidance 
or reduction of tax a company controlled by not more than five persons 
has not distributed to its shareholders, as dividend, profits made in any 
period ending after Jan. 1, 1939, which could be distributed without 
detriment to the company’s existing business, he may treat any such 
undistributed profits as distributed, and the persons concerned shall be 
assessable accordingly.” 

It will be seen that, when the conditions stated in sub-s. (1) of existing s. 21 are 
satisfied, the commissioner has the power to make an order under which the 
undistributed portion of sixty per cent. of the total income of a company for a 
period specified in the sub-section is notionally to be regarded as having been 
distributed, and the “* proportionate share thereof of each shareholder ”’ is to be 
regardid as having been received by the shareholder for purposes of assessing 
the amount of income tax payable by him. Clause (b) of the proviso to the 
sub-section takes away the power of the commissioner to make such an order 
with regard to a company ‘in which the public are substantially interested ”’. 
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Section 21 (2) lays down a set of conditions on the satisfaction of which : ue 
is to be ‘‘ deemed ” to be one in which the * public are substantially cee a ‘ 

The question for decision by their Lordships is whether Bjordal eis ie 
satisfies the conditions laid down in sub-s. (2). The difficulty in deci ing t 
question lies in the words “ the public ” appearing in the sub-section. There a ae 
definition of this term in the ordinance. Section 21 of the English Finance Act; 1922, 
similar in object to the Uganda ordinance under consideration, contains areference 
in terms to “control” of a company by an individual or individuals, and the 
words ‘‘ the public ’’ which occur in the English Act have been understood as 
meaning all persons other than the controlling individual or individuals (T'atem 
Steam Navigation Co., Ltd. v. Inland Revenue Comrs. (1)). There is no such 
reference to “control”’ in the existing statute law of Uganda, although. the 
original s. 21 of the ordinance of 1940, now repealed, did contain a reference in 
terms to “‘ control”. 

In the main argument before their Lordships, both sides proceeded on the 
basis of a view expressed by the trial judge (PEARSON, J.) and accepted to a 
substantial extent by the Court of Appeal. The trial judge said: 


“I think the members of a company who are to be distinguished from 
the public for the purposes of this section are those who have control of the 
company by voting power.” 

It was common ground that it was necessary first to decide which member or 
group of members possessed a controlling interest. It was agreed that the remain- 
ing members were members of “ the public ” within the meaning of sub-s. (2). 
Their Lordships were invited to decide in which member or group of members 
of Bjordal Mines, Ltd. the controlling interest resided. 

The facts relating to the holdings of shares in Bjordal Mines, Ltd. are set 
out fully in a judgment of the Court of Appeal. For the purposes of their decision, 
their Lordships need only say that, at the relevant time, 12,007 shares, some 
designated A shares and the others B shares, had been issued. The A shares 
were not transferable without the consent of the directors. The B shares were 
freely transferable. They carried equal voting rights. Of the 12,007 shares, 
the respondent held 8,881 shares (7,632 A and 1,249 B). His brother, Sverre 
Hendrik Bjordal, held 3,121 B shares. Five other persons held one B share 
each. Thus the respondent held 73°96 per cent. of the voting power and Sverre 
Hendrik 25-99 per cent. The five others held the remaining very small percentage 
of 04 (the decimal places beyond the second are not material and are not 
mentioned). ‘The 3,121 B shares held by Sverre Hendrik had been purchased 
from the respondent, his brother, for full value. It is not suggested that Sverre 
Hendrik was a nominee of the respondent, and there is nothing to show that 
he was acting in concert with the respondent as a shareholder or as a director. 

It was argued for the appellant that a member, or group of members, of a 
company could be said to have a controlling interest only if they commanded — 
seventy-five per cent. or more of the total voting power. It was said that the 
respondent did not possess the requisite percentage of voting power as he possessed 
only 73:96 per cent. but, as the respondent and Sverre together possessed over 
seventy-five per cent., and as no other combination of shareholders possessed 
over seventy-five per cent., the respondent and Sverre together must be held 
to have the controlling interest. If this argument were correct then, as the 
respondent and Sverre held between them over ninety-nine per cent. of the 
shares, twenty-five per cent. could not be held by the public, and the company 
could not, under sub-s. (2), be deemed to be one in which the public were sub- 
stantially interested. 

It was argued for the respondent that, in order to have a controlling interest, 
the requisite percentage was fifty-one or over. That, as the respondent alone 
possessed this percentage, no other member, or group of members, could possess 


* See note, p. 402, letter B, ante, as regards the subsequent superseding enactments. - 
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the requisite percentage and that, therefore, in the absence of concerted action 
between the respondent and any other member, the respondent, by himself, 
must be held to have a controlling interest. If this argument be correct then, 
as the shares of the other members carried more than twenty-five per cent. 
of the voting power, the company must be held to be one in which the public 
were substantially interested within the meaning of s. 21 (2). 

It was not disputed that the shares possessed by members other than the 
respondent had been “ allotted unconditionally to or acquired unconditionally 
by ” those owning them, that at the end of the relevant period they had been 
“held beneficially ’’ by those owners and had been “ freely transferable ” by 
the owners as stipulated by s. 21 (2). Both the appellant and the respondent 
agree that the chief factor determining the question where the controlling interest 
resides is percentage of voting power, although they are not agreed as to what 
figure of percentage is requisite for the purpose. 

For the purposes of a decision on the arguments addressed to them, their 
Lordships are of opinion that fifty-one should be adopted as the figure of per- 
centage requisite to confer a controlling interest. A member or group of members 
holding fifty-one per cent. of the voting power would succeed in fulfilling his, or 
their, wishes with regard to the ordinary resolutions which come up before 
meetings of shareholders. They would generally have a dominant voice in the 
election of directors when such elections fell due. Although they would not be 
able, without support from others, to secure the passing of a special resolution, 
nevertheless they would be able to resist a special resolution which was not in 
accordance with their wishes. They would be able generally to control the 
company, though their capacity to do so would not be as ample as that ac- 
companying the possession of seventy-five per cent. of the voting power. The 
fact that the ability to control enjoyed by an individual or group holding fifty- 
one per cent. of the voting power is limited in some ways does not persuade 
their Lordships that the requisite percentage is seventy-five. 

There is another consideration directly connected with s. 21 which points to 
fifty-one being the correct figure of percentage. By s. 21 (2), the legislature 
appears to have created a category of companies which, despite the existence 
of a controlling interest, are, by reason of compliance with its provisions, excluded 
from the operation of sub-s. (1). If the argument of the appellant is correct, 
the controlling group (or individual) must have (a) seventy-five per cent. of the 
voting power or (b) over seventy-five per cent. of the voting power. In case (b), 
the provisions of sub-s. (2) cannot be complied with as the twenty-five per cent. 
of the voting power required to be held by others does not exist. Consequently, 
there is only one case which will fall into the category, namely, the case in which 
the controlling interest is constituted by exactly seventy-five per cent. of the 
voting power. It is improbable that the legislature enacted a sub-section to 
provide for this one solitary case. ‘y 

On the arguments addressed to their Lordships, they are of opinion that the 
respondent must be held to have a controlling interest. If any of the other 
shareholders had been shown to have been acting in concert with the respondent 
they would, with the respondent, have fallen into a group holding the controlling 
interest. The remaining shareholders would have been members of “the 
public”. There is nothing to indicate that Sverre was acting in concert with ee 
respondent. He must, therefore, be regarded as a member of “the public 
within the meaning of the sub-section. 

The fact that Sverre is a brother of the respondent was pointed out as a reason 
why Sverre and the respondent should be regarded as a group in combination 
and not as two separate individuals in respect of their holdings of shares. Their 
Lordships are unable to accede to this suggestion. They do not think that 
relationship, by itself, affords a sufficient reason for grouping relatives together 
in the process of determining where the controlling interest resides. They are 
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supported in this view by the decision in Tatem Steam Navigation Co., Ltd. v. A 
Inland Revenue Comrs. (1). In that case, the principal shareholder had given 
to his niece the greater part of the shares held by her and it was contended, - 
the ground of relationship among other grounds, that the miece could ave e 
regarded as holding these shares independently of the principal shareholder. 
Rejecting the argument, Scorr, L.J., said ([1941] 2 All E.R. at p. 618): 


““T cannot understand why the fact that she was a niece or that it was a 
gift or that it was for the purpose of her marriage settlement makes any 
difference at all.” 

He went on to say (ibid., at p. 619) that there was no implication of control by a 
relative except where such implication arose under the special statutory provision 
made by the English Act in respect of certain relatives. There is no similar statu- @ 
tory provision in the Uganda ordinance under consideration. Sverre held shares 
commanding more than twenty-five per cent. of the voting power and, conse- 
quently, it must be held that Bjordal Mines, Ltd. isa company which complies 
with the provisions of sub-s. (2) and, therefore, is a company in which “ the 
public are substantially interested ”’. 
It was said in the course of the argument that, if the requisite percentage of D 
voting power is not held by one individual but held by more than one individual, 
a controlling interest cannot be said to arise unless it is shown that the individuals 
who together hold the requisite percentage are acting in concert. In the case 
before their Lordships, over fifty-one per cent. of the voting power was held 
by the respondent, a single individual, and, consequently, the question does not 
arise. Their Lordships express no opinion on the questions which would arise E 
when the requisite percentage is not held by a single individual but only by a 
group, or by overlapping groups, of individuals. 
The appellant also argued that neither the respondent nor Sverre could be 
regarded as members of ‘‘ the public ’’ as they were directors of the company. 
It is clear that members of “‘ the public ’’ within the meaning of the section are 
shareholders in the company. Their Lordships can find no reason for holding F 
that shareholders cease to be members of ‘the public’ because they have 
become directors. 
For the reasons which they have given, their Lordships will humbly advise 
Her Majesty that the appeal be dismissed. The appellant must pay the respondent 
the costs of this appeal. 
Appeal dismissed. fel 
Solicitors: Charles Russell & Co. (for the appellant); Hale, Ringrose & 
Morrow (for the respondent). 
[Reported by G. A. Ktpnrr, Esq., Barrister-at-Law.] 


TREVETT AND ANOTHER v. LEE AND ANOTHER. 


[Court or Apprat (Sir Raymond Evershed, M.R., Birkett and Parker, L.JJ.), H 
January 11, 12, 1955.) 


Nuisance—H ighway—Premises adjoining highway—Public nuisance—Right of 
adjoining owner—Obstruction by small hosepipe to supply water— 
Reasonableness of user. 

A house abutting on a country lane, which was a public highway, had I 
not in time of dry weather a sufficient supply of water for domestic purposes. 
During droughts the defendants, who were occupiers of the house, obtained 
water from a tank on the far side of the lane by way of a small hosepipe 
of half an inch internal diameter laid across the width of the lane. That 
process lasted for a few hours on each occasion and was carried out only 
during daylight. The first plaintiff, who was passing along the highway 
carrying bottles of milk for delivery, saw the hosepipe, but negligently 
did not step clear of it, and, as a result of treading on it, fell and sustained 
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injuries. She and her husband sued the defendants for damages on the 
ground, among other grounds, that the presence of the pipe across the 
highway constituted a public nuisance from which they suffered special 
damage. It having been held in the county court that the defendants’ user 
of this highway was in the particular circumstances of the case reasonable 
and justifiable as ancillary to their enjoyment of the premises, the plaintiffs 
appealed. 

Held: the question whether a householder, whose house adjoins a highway 
and who uses the highway or part of it for purposes connected with his house, 
is or is not so obstructing the highway as to cause a public nuisance is to 
be judged by balancing, on standards of reasonableness, the claims and 
conduct of the householder on the one side and of the members of the 
public on the other side, having regard to all the circumstances of the case; 
in the present case, which was one where the facts were special, the finding 
of the county court judge that the defendants’ user of the highway had been 
reasonable in all the circumstances was justified by the evidence and would 
not be disturbed, and accordingly the laying of the hosepipe across the 
highway did not constitute a public nuisance. 

Harper v. G. N. Haden & Sons ([1933] Ch. 298) and Farrell v. John 
Mowlem & Co., Ltd. ({1954] 1 Lloyd’s Rep. 437) applied. 

Per Str RayMonD EvERSHED, M.R.: it does not necessarily follow that 
conduct, amounting to contributory negligence on the part of the plaintiffs, 
which was sufficient wholly to extinguish any liability of the defendants 
in negligence would similarly extinguish any liability of the defendants in 
nuisance. 

Appeal dismissed. 


[ As to Public Nuisance in Respect of Highways, see 16 Hausspury’s Laws 
(2nd Edn.) 354, para. 483; and for cases on the subject, see 26 Dicrst 445, 
1626, 1627 and 446, 1629-1632, and as regards contributory negligence, see 
26 Dicrst 446, 1634 et seq.] 
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(3) Fritz v. Hobson, (1880), 14 Ch.D. 542; 49 L.J.Ch. 321; 42 L.T. 225; 
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122 E.R. 27; 36 Digest (Repl.) 263, 123. 


Appeal. 

Appeal by the plaintiffs from an order of His Honour JuDGE ARMSTRONG, 
at Dorchester County Court, dated Oct. 8, 1954, whereby he dismissed the action. 

The plaintiffs commenced the action in the High Court of Justice, Queen’s 
Bench Division, claiming damages for injury to the plaintiffs from nuisance 
by the defendants, and alternatively for injury by their negligence in wrongfully 
placing a hosepipe across the public highway known as Clay Lane, Litton 
Cheney, Dorset. The case was remitted to the Dorchester County Court. The 
plaintiffs appealed only on their claim based on nuisance. 


R. Stock for the plaintiffs. 
R. Hughes for the defendants. 


SIR RAYMOND EVERSHED, M.R:: This case arose out of an un- 
fortunate accident which occasioned to the first plaintiff, Mrs. Mary Blanche 
Trevett, personal injuries in a country lane on Mar. 21, 1953. Mrs. Trevett 
was on the morning of that day, as agent for or servant of her husband, the second 
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plaintiff, engaged on delivering milk on a milk round, and she was proceeding 
along and up (for the lane was on a slope) a highway known as Clay Lane, 
Litton Cheney, in the county of Dorset. She came to a point on that lane where 
the highway passed and abutted on the premises of the defendants. It 
appears that the defendants’ house, being erected immediately adjacent to 
the road, was equipped and furnished with water sanitary arrangements, 
but was not on any general or public supply of water. For domestic and 
other uses the water for the defendants’ house was accumulated in ordinary 
circumstances from rainfall in a tank on the premises, but in time of dry weather 
that tank was not sufficient for the ordinary requirements of the house judged 
by the ordinary standards of living of today. On the other side of this lane 
from the defendants’ house, however, there happened to be a tank or water supply 
fed from an artesian well or a spring, and that supply even in periods of drought 
was always adequate and enabled water to be taken from it to supply the ordinary 
needs of the defendants. When these dry conditions made it necessary or 
desirable for them to do so, the defendants made use-of a small garden hosepipe, 
of an internal diameter of half an inch, which was attached to the tank or supply 
on the far side of the road and laid on the surface of the road, somewhat at an 
angle across it, into the premises of the defendants. In the course of time, 
normally a few hours, water from the supply on the far side of the road filled 
by process of gravity the tank which was on the defendants’ premises and 
thereby gave to the defendants the supply of water required for their domestic 
purposes. 

On the morning to which I have alluded, Mar. 21, 1953, this process of taking 
water by means of a hosepipe was being employed by the defendants. Mrs. 
Trevett saw the pipe as she was proceeding up the hill with a crate of milk bottles 
in each hand. When she came to it, however, she misjudged her stride. Instead 
of stepping over it, her heel trod on the pipe and the pipe rolled or moved under 
the weight of her heel. Mrs. Trevett was anxious that she should not break the 
milk bottles, if it could be avoided, and, as a consequence of her attempt to save 
the bottles, she lost her balance and fell heavily and suffered injuries to her 
person which caused her pain, and in respect of which (if damages were proper 
to be awarded) the learned judge arrived at a figure by way of compensation of 
£350. It will be seen, therefore, that from Mrs. Trevett’s point of view her 
accident was not unsubstantial, and that, on any view, it was most unfortunate 
for her that she suffered as she did. 

It does not follow that because a man or a woman falls in the street and 
is hurt, or even grievously hurt, somebody else ought to pay damages, either 
for nuisance or negligence, or on any other ground, though I sometimes feel 
that that view is apt to be somewhat generally entertained. Mrs. Trevett and 
her husband sought to recover damages in this case from the defendants both 
on the ground of nuisance and on the ground of negligence. The alleged negli- 
gence was, according to the claim, that the defendants had insufficiently warned 
passers-by of the presence of the pipe. On that question the learned judge’s 
conclusion was that any negligence of that character (if such there was) was 
extinguished altogether by the contributory negligence of the plaintiff, Mrs. 
Trevett, in failing to step over the pipe. Since this matter of contributory 
negligence will arise again hereafter, I desire to state somewhat carefully that 
on this matter of contributory negligence the fault is in my view to be judged 
in the light of the negligence alleged against the defendants, which was failure 
to draw attention to the presence of the pipe, and, as I read from the judgment, 
“if necessary, to assist persons over it.” In this case it was established that 
the plaintiff saw the pipe, and that she was not infirm. The claim in this court 
has been on the head of nuisance, not on the ground of negligence. I therefore 
need say no more on the question of negligence than that there is no ground 
on which the judge’s findings in respect of it can successfully be challenged. 
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The case based on nuisance has been of a much more formidable character 
and has led to arguments of skill and interest, for which I am much indebted 
to counsel, Clay Lane was a highway, and it is axiomatic as a general pro- 
position that a man who obstructs a highway commits, and is liable to be charged 
in respect of the commission of, a public nuisance. But that short statement is, 
in truth, something of an over-simplification, for there is no doubt that not 
every obstruction of a highway constitutes a public nuisance. It is also well 
established that a private individual can,only sue in respect of a public nuisance 
if he or she suffers some special damage as a result of it. So far as this case 
is concerned, that last point may be laid aside, for if there was here a public 
nuisance, and, if the first plaintiff’s injuries were properly attributable to the exis- 
tence of that nuisance, then beyond a peradventure she did suffer special 
damage as a result of it. 

The law as regards obstructions to highways is conveniently stated in a 
passage in SALMOND oN Torts (11th Edn.), at p. 303: ‘‘ A nuisance to a high- 
way consists either in obstructing it or in rendering it dangerous’ and then 
a number of examples are given. I will not take up time reading them, but a 
reference to these examples seems to me to show that prima facie, at any rate, 
when one speaks of an obstruction to a highway one means something which 
permanently or temporarily removes the whole or part of the highway from 
public use altogether. To take the simplest and most obvious case, if I erect 
a fence or a wall half-way across the road, I obstruct it, because to that extent 
the road ceases to be usable at that point as such. The alternative in the text 
which I read (“‘ or in rendering it dangerous’) adds a different conception of 
wrongful interference, viz., the putting on a highway of something which, 
though it does not obstruct, that is, bar the highway in the sense that I have 
already mentioned, yet is liable to make it dangerous. Again, one example 
will suffice: if I make a small hole in the highway difficult to see, or put some 
greasy substance on it, so that treading in the hole or on the substance is liable . 
to cause a man as a natural consequence to fall, then it may be that I have 
caused a nuisance to the highway, not by obstructing it, but by. rendering 
it dangerous. 

In the present case, the learned judge, in the course of his very careful 
judgment, used this language: 

“With regard to the claim on the ground of nuisance, I am satisfied 
that if the pipe had been placed where it was by an ordinary member of 
the public it would amount to a nuisance, in that it obstructed the highway 
substantially in the case of cyclists and to a certain extent in the case of 
ordinary pedestrians.” 


Counsel for the plaintiffs contended that that was a finding of fact, and that, 
as there was some evidence on which the finding could be based, it was con- 
clusive in this court. I do not myself regard, and I do not think it is possible 
to regard, as a finding of fact a conclusion based on a hypothesis: ‘‘ I am 
satisfied that if the pipe had been placed where it was by an ordinary member 
of the public it would amount to a nuisance...” If it were necessary to come 
to a conclusion on this matter, I, for my part, am not entirely satisfied as at 
present advised that I should agree with the learned judge’s statement which 
I have read. I do not think, however, that it is necessary to express a conclusion 
on this matter. By the phrase “an ordinary member of the public ” I take 
the judge to be referring to a person other than an adjoining houseowner who 
put the pipe there for some purposes of his own. He is saying, in other words, 
that if a member of the public—though perhaps he would hardly be regarded 
as “ordinary ’—for no purpose except for his own whim or entertainment 
laid a hosepipe across a road that person would be creating a nuisance. I prefer 
on that matter to express no final view. I am not satisfied as at present advised 
that a pipe of this dimension would be an obstruction within the sense in which 
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I think that word is used. On the other hand, particularly having regard to 
the evidence in this case, it may well be that such an object is potentially 
dangerous if, as happened in this case, somebody just treading on it is liable 
by movement of the pipe to be cast off his or her balance and thereby to sustain 
a fall. 

Let me, however, assume in favour of the plaintiffs and as the judge indicated, 
that the presence of this pipe on this morning in March, 1953, would prima 
facie have constituted the commission of a public nuisance on the part of the 
defendants who put it there. Then there remains what the judge called the more 
difficult question : could the presence of the pipe nevertheless be justified so 
as to rebut the prima facie conclusion to which its presence would give rise ? 

On. this part of the case the argument of counsel for the plaintiffs, briefly 
stated, was this. He concedes that the owner or occupier of a house adjoining 
a highway may obstruct the highway in connection with the use and enjoyment 
of his premises, but only to a very limited extent_and in a closely restricted 
number of instances. It is generally conceded that a man may temporarily 
obstruct the highway by causing his motor car or carriage to stop outside the 
house for the purpose of discharging passengers or goods going into the house. 
It is also clear on authority that, in certain circumstances at least, a man may 
temporarily block up more effectively part of the highway by erecting scaffolding 
in it. The plaintiffs’ case is that the scaffolding cases are exceptional and are 
strictly related only to, and are justified only by, work of reparation or otherwise 
in connection with the ordinary maintenance, repair, etc., of the house. For 
my part I think the exception, which undoubtedly exists and which these 
illustrations indicate, does not consist of a number of rather distinct and special 
examples, but resides in a broad principle, though the application of the principle 
in individual cases may be, and often is, a question of difficulty. In order.to state 
what I conceive the principle to be, I shall refer to two cases. The first is Harper v. 
G. N. Haden & Sons (1). That was a scaffolding case, but it is to be noted that 
the erection of the scaffolding by the householder was for the purpose, not of 
repair, but of adding another storey to the premises, which may be said, perhaps, 
to have been other than the ordinary use of premises. However that may be, 
this court held on the facts that the scaffolding did not amount to such a user 
or obstruction of the highway by the householder as rendered him liable as on 
a public nuisance, because the user was held in all the circumstances to be 
reasonable judged both from the point of view of the householder and from 
the point of view of the other members of the public entitled to use the highway. 
I take as a sufficient citation from the case the language of Romrr, L.J. 
After referring to the observations of VAuGHAN Wiis, L.J., in an earlier 
case [Lingké v. Christchurch Corpn. (2) ([1912] 3 K.B. at p. 602)], Romer, L.J., 
proceeds as follows ([1933] Ch. at p. 319): 


“It seems to me to be eminently reasonable that the owner of a house 
adjoining the highway should be entitled to use it for the purpose of carrying 
into his house the materials necessary for repairing and re-building it when 
occasion so requires, and if in so doing he causes an obstruction of the 
highway not greater in degree or longer in duration than the necessity 
demands, the other members of the public using the highway have no 
ground of complaint. In Fritz v. Hobson (3) the obstruction caused by 
such an owner was greater than the occasion required, and he was held 
liable to the plaintiff who had been obstructed. But the right of the de- 
fendant to create a reasonable obstruction was plainly recognised b 
STIRLING, J. So, too, in my judgment, is it permissible for such an aenael 
subject of course to obtaining any necessary licence from the local authori- 
ues, to erect and maintain for a reasonable time scaffolding and hoardin 
on the highway where he could not otherwise conveniently repair or Se-Biihi 
his house. The law relating to the user of highways is in truth the law of 


F 
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give and take. Those who use them must in doing so have reasonable regard 
to the convenience and comfort of others, and must not themselves expect 
a degree of convenience and comfort only obtainable by disregarding that 
of other people. They must expect to be obstructed occasionally. It is 
the price they pay for the privilege of obstructing others.” 


The judgment was, of course, related to the facts of that case, viz., scaffolding 
But the passage which I have read satisfies me that in expressing his views of 
the conduct of the defendants in that case and in stating that in his opinion 
the defendants justifiably obstructed the highway by the use of the scaffolding 
in the way they used it, Romsr, L.J., was applying, not some special rule about 
scaffolding, but a general principle inherent in the nature of highways and the 
rights of people (both members of the public walking up and down them and 
adjacent householders) in regard to highways. He is saying that there are two 
kinds of rights: there is the right of the ordinary member of the public to use 
the highway for passage from one point to another; and there is the right of the 
householder to use the highway for access to his house and for other purposes 
properly connected with that use. The question whether a householder is or is 
not obstructing the highway so as to give rise to a cause of action is to be judged 
by balancing, on standards of reasonableness, the claims and conduct of the 
householder on the one side and the members of the public on the other. That, 
I think, is well illustrated by the language of DEv.itin, J., in the most recent case 
which counsel for the plaintiffs not unnaturally referred to because it related to 
a pipe across the pathway, Farrell v. John Mowlem & Co., Ltd. (4). DEVLIN, J., 
used this language ([1954] 1 Lloyd’s Rep. at p. 439): 

‘“* A person whose property adjoins the highway, for example, has a right 
of access to and from his property, and if, in the exercise of that right of 
access he causes as he may do sometimes an obstruction to the public using 
the highway, the question is whether the obstruction is reasonable or not. 
There are two sets of rights which have to be met and resolved on the 
ordinary principle that a reasonable exercise of both must be allowed.” 


I need read no more, because what I have read sufficiently indicates the point I 
am trying to make. 

Let me refer for a moment to the facts of this case. The defendants own or 
occupy this house adjoining the highway. The house is not supplied by main 
supplies of water, but a supply of water is required necessarily for the ordinary 
living conditions of the defendants in their house, for cooking, washing, and other 
uses, apart from sanitary use. If the defendants, as adjoining owners, would be 
entitled to obstruct temporarily the highway by causing a vehicle to pause dutside 
it and deliver goods, then prima facie they would be able to justify some similar 
obstruction for the purpose of delivering, not dry goods, but water. The method 
adopted was that when no other source was available, i.e., in periods of drought, 
the defendants took the water from the known source on the other side of the 
road, not by carrying it across in buckets, but by laying across the road a smal] 
garden pipe. Anyone who has enjoyed the advantages of possessing a garden 
has at some time or other seen a garden hosepipe lying on the lawn, and nobody, 
[should have thought, would be alarmed at the spectacle as being one potentially 
dangerous to anybody walking about the lawn. However, that is what the 
defendants did. They had been warned that they should not allow this pipe 
to remain in the dark, for then, seeing that the roads in modern times are so 
even and smooth, a person might well trip against it or catch his foot under it, 
and a cyclist might come to grief on it. Moreover the defendants, according to 
the evidence, recognised their duty to keep a look-out so that if they saw any 
person incapacitated or overburdened they, or one of them, could give warning, 
and if necessary give assistance. All that appears to have been done. 

On all those special facts (and they are special facts) the question then remains, 
according to the principle which I have tried to state: was the user by the 
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defendants of the highway in this manner reasonable, judged both from their own A 
point of view and from the point of view of the other members of the public ? 
For, if so, the obstruction (if obstruction it were) would not constitute a public 
nuisance. The learned judge held that the test was satisfied, that is, that in all 
the circumstances the user was reasonable. He said: 


“The more difficult question is whether it can be justified as a legitimate 
obstruction ancillary to the enjoyment of the premises by the second B 
defendant .. . It is, I think, clear on the authorities that the question is one 
of fact to be determined in view of all the circumstances of the case including, 
of course, the nature of the locality, the density of the traffic and the extent 
and duration of the obstruction. This is a quiet village street in no way 
comparable to a town street with pavements. The interruption was only very 
occasional and temporary. In so far as able-bodied pedestrians are concerned C 
the obstruction was of the slightest. On balance it seems to me that carried 
out with proper precautions it is impossible to hold that this operation was 
improper and beyond the rights of an occupier of premises abutting on the 
highway.” 

In my judgment the learned judge correctly introduced that passage by his fp 
statement, ‘“ the question is one of fact to be determined in view of all the cireum- 
stances of the case ”»—assuming, of course, that the principle to which the 
facts are to be applied or in relation to which they are to be judged has 
been correctly apprehended. I see no reason to doubt in this case that it had been 
correctly apprehended. I think, accordingly, that the learned judge found as a 
fact, and that he was entitled on the evidence so to find, that here, in all the E 
circumstances, what the defendants had done was reasonable. And the judge 
having so found as a question of fact, I do not think that this court can, on well- 
established principles, possibly intervene; though in saying that I do not wish 
to be thought to hint that I feel doubt in my own mind of the correctness of the 
finding. The conclusion of fact is one at which, if it had been open to me, I 
think I should myself have arrived. However that may be, it was a finding of F 
fact; the principles were properly stated, the evidence justified the conclusion, 
and as a result the appeal must fail. ; 

In the circumstances I prefer to say nothing about the one outstanding 
matter, viz., whether assuming (contrary to the conclusion I have stated) that 
this was a public nuisance giving to the first plaintiff a right of action, her claim 
was extinguished or alternatively diminished by her own conduct, viz., what the G 
learned judge described later as the error of judgment in failing to step clean over 
the pipe. Having regard to the language of the Law Reform (Contributory 
Negligence) Act, 1945, s. 1 and s. 4, it is not open to doubt that in a claim for 
damages based on nuisance the defendant may set up and rely on a fault consisting 
; of what is commonly called contributory negligence so as to reduce or extinguish 
his own liability. It does not necessarily follow that, because the learned judge. H 
held on the negligence claim that any liability of the defendants in negligence 
was wholly extinguished by the conduct or fault of the plaintiff, therefore, in 
so far as the claim is based on nuisance, there should be a similar extinguishment 
ie bee pamaies ’s ak In the circumstances, however, I do not find it necessary 

y anything more about the contributory negligence, and I therefore do not 

express any conclusion on the question whether the standard of fault in the two 

eee: ay is the same or similar nor do I express any view what would have J 

) esult if I had held that in this case there was a cause of action available 

to the plaintiff based on nuisance. 

; ne reasons Mie I have stated, the judge in my view was entitled to 
old as he did hold, that the conduct of the defendants in laying this pipe at the 

time and in the special circumstances in which it was laid across the road did not 

constitute a public nuisance, and, therefore, I think that the action was right] 

dismissed and that this appeal ought to fail. shad 


C.A.] TREVETT v. LEE (Brxerr, LJ.) 
BIRKETT, L.J.: I am entirely of the same opinion. The county ae 


judge decided this case on the principle which was enunciated in the passage 
in SALMOND ON Torts (llth Edn.), at p. 259. After dealing with the question 
of what constitutes a nuisance and the circumstances in which there may be 
liability for that nuisance, the passage cited continues: 


‘** But ‘a balance has to be maintained between the right of the occupier 
to do what he likes with his own, and the right of his neighbour not to be 
interfered with’. Therefore there is an exception to the general rule in 
the case of acts reasonably done which are necessary for the common and 
ordinary use of land and houses. In Bamford v. Turnley (5) BRAMWELL, B., 
said (3 B. & S. at p. 83): ‘ Those acts necessary for the common and ordinary 
use and occupation of land and houses may be done, if conveniently done 
without subjecting those who do them to an action’ ...” 


The meaning of the word “‘conveniently”’ in that context was by using all reason- 
able care and skill. 

[His Lorpsutp referred to the facts and continued:] The learned judge, 
in the passage which my Lord read in full, said: 


‘** On balance it seems to me that carried out with proper precautions it is 
impossible to hold that this operation was improper and beyond the rights of 
an occupier of premises abutting on the highway.” 


I think that that conclusion was not merely right, but was inevitable, and in my 
judgment this judgment of the county court judge ought to be supported and this 
appeal ought to be dismissed. 5 


PARKER, L.J.: I so entirely agree with both judgments that have just 
been delivered that I do not think I can usefully add anything, unless it be to 
sound a note of warning. In my opinion, the principle of which Harper's case (1) 
is really an example, is one which can only be applied when the facts are very 
special, as they are in this case. It is a principle which should be applied with 
extreme caution, but on the facts found here by the learned county court judge 
it is abundantly clear that he was entitled to apply the principle and to hold that 
the pipe in question did not amount to a nuisance. I would dismiss the appeal. 


Appeal dismissed. 


Solicitors: Barnes & Butler, agents for J. W. Miller & Son, Poole (for the 
plaintiffs); Gibson & Weldon, agents for Andrews, Wetherall & Co., Poole (for 


the defendants). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


R. v. CARVER. 


[Court OF CRIMINAL Apprat (Lord Goddard, C.J., Cassels and Gorman, JJ.), 
January 31, 1955.] | 
Criminal Law—Sentence—Imprisonment and fine—Maximum sentence of 
imprisonment and also fine—Further term of inyprisonment in default 
of payment—V alidity—Criminal Justice Act, 1948 (11 & 12 Geo. 6 c. 58), 
s. 14 (1). _ . 
The appellant was convicted at quarter sessions of permitting premises 
to be used as a brothel contrary to s. 13 (2) of the Criminal Law Amendment 
Act, 1885. She had a previous conviction of the same offence and was 
sentenced to six months’ imprisonment and a fine of £200, and, in default 
of payment of the fine, to a further six months’ imprisonment, making twelve 
months in all. Section 3 of the Criminal Law Amendment Act, 1 922, det 
amends the penalties for offences against s. 13 of the Act of 1885, Hees 
“ . , (b) on a second or subsequent conviction, to a fine not exceeding £25 


or to imprisonment... for a term not exceeding six months; or, In any such 
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case, to both fine and imprisonment ”. The appellant appealed against 
the sentence. ; / 

Held: as, in the present case, the enactment stated the maximum 
punishment for an offence to be both imprisonment not exceeding a specified 
duration and a fine, the court of quarter sessions not only might impose 
a sentence of the maximum imprisonment and of a fine not exceeding the 
maximum amount but also might fix.a further term of imprisonment* in 
‘default of payment of a fine. 

Appeal dismissed. 


_[ For the Criminal Law Amendment Acts, 1885 and 1922, see 5 HALsBuRY’s 
Statutes (2nd Edn.) 912 and 1055. 
For the Criminal Justice Act, 1948, s. 14 (1), see 28 HatsBury’s STATUTES 
(2nd Edn.) 364.] : 


Case referred to: 
(1) &. v. Brook, [1949] 1 All E.R. 787; [1949] 2 K.B. 138; [1949] L.J.R. 1457; 
113 J.P. 219; 2nd Digest Supp. 


Appeal. 

The. appellant was convicted on Jan. 7, 1955, at the County of London Sessions 
of permitting premises to be used as a brothel contrary to s. 13 (2) of the Criminal 
Law Amendment Act, 1885, having been convicted previously for a like offence, 
and was sentenced to six months’ imprisonment and to a fine of £200 with 
the alternative of a further six months’ imprisonment in default of payment of 
the fine. She appealed against sentence on the ground that the total term of 
imprisonment, including the period. fixed in default of payment of the fine, 
exceeded the maximum period of imprisonment allowed by the statute for the 
offence. 


P. A. Bruce for the appellant. 
M. Corkrey for the respondent. 


LORD GODDARD, G.J., delivered the judgment of the court: The 
prisoner in this case was convicted of permitting premises to be used as a brothel 
after a previous conviction for that offence and the court imposed the maximum 
sentence of six months’ imprisonment and ordered her to pay a fine. When I 
say the “ maximum sentence ”’, what I mean is this: the statute under which 
she was convicted authorises the court to impose imprisonment for six months 
and a fine not exceeding £250. The court imposed the imprisonment of six 
months and, as they looked on it as a very bad case, they also imposed a fine of 
£200. Then the court said that in default of payment she would serve a further 
six months making twelve months in all. 

Counsel for the appellant has contended that that sentence is not authorised 
by law because Parliament has provided a maximum sentence of six months 
and, therefore, no further sentence of imprisonment could be imposed. What 
the statute has said is that the sentence that can be imposed is six months plus 


a fine. If a person does not pay the fine obviously it does not mean that the 


person with no money is to be in a better position than the person who can 
afford to pay because it would mean that if he could afford to pay he would 
lose £200. 

It is necessary to consider what are the powers of the court under the Criminal 
Justice Act, 1948, which made very considerable changes in the law in regard to 
the recovery of fines. In R. v. Brook (1), by which we are bound, this court 
said that an entirely new procedure was introduced by the Criminal Justice Act 
1948, with regard to the payment of fines and, although neither the Levy of 
Fines Act, 1822, nor the Queen’s Remembrancer Act, 1859, was repealed, with 
the result that certain matters of machinery still had to be carried out, ian for 


*T.e., a further term not exceeding twelve months : 


see Criminal Justi ; 
8. 14(1); 28 Hatspury’s Sraturss (2nd Edn.) 364. ois ele oe 


A 
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instance, entry of the fine on the estreat roll and the return to the sheriff, we 
have now to consider simply the provisions of s. 14 (1). That says: 


‘Subject to the provisions of this section, where a fine is imposed by, or 
a recognizance is forfeited before, a court of assize or quarter sessions, an order 
may be made in accordance with the provisions of this section .. .”’ 


That seems to me to apply to any fine. Fines have always been enforced before 
courts of summary jurisdiction by means of a sentence of imprisonment being 
imposed in default of payment or in default of distress. There is a short code* 
of the length of imprisonment that can be imposed according to the size of the 
fine. The maximum sentence that can be imposed by a court of summary 
jurisdiction is three months for non-payment of a fine, but it has always been, 
the policy of the legislature, certainly when the proceedings are before magistrates’ 
courts, to deal with the question of non-payment of fines by a sentence of 
imprisonment. A considerable change was introduced into the law by the 
Criminal Justice Act, 1948. Among other things, courts before whom prisoners 
were convicted on indictment were given powers to impose fines for felonyT. 
They always had power to impose a fine for misdemeanours and s. 14 (1) says 
‘** where a fine is imposed ”’; its application is not limited to cases where a fine 
but no sentence of imprisonment is imposed. It says: 


ee 


. . where a fine is imposed by . . . a court of assize or quarter sessions, 
an order may be made... (c) fixing a term of imprisonment which the 
person liable to make the payment is to undergo if any sum which he is 
liable to pay is not duly paid or recovered...” 


In these circumstances, we think that the quarter sessions were entitled to 
make the order they did. It may be that the sheriff can still distrain on the goods. 
If the sheriff distrains on the goods while this woman is serving her sentence 
and recovers the sum of £200 by distraint, wher her sentence of six months is 
up, there will be an end of it; but if distraint does not produce the £200 or the 
fine has not been paid, she will have to do a further six months. In all these 


circumstances the appeal is dismissed. 
Appeal dismissed. 


Solicitors: Alfred Bieber & Bieber (for the appellant) ; Town clerk, Paddington 


Borough Council (for the respondent). 
[Reported by A. P. PRINGLE, EsqQ., Barrister-at-Law.] 


DAVIES v. GILBERT. 
[Court OF APPEAL (Denning, Birkett and Parker, L.JJ.), January 20, 1955.] 


Rent Restriction—Land let together with house—At date of letting in 1937 house 
rated at £4 and land not rated—Land rated at £9 in 1953, rateable value of 
house not increased—Possession sought by landlord in 1954—Increase of — 
Rent and Mortgage Interest (Restrictions) Act, 1920 (10 &.11 Geo. 5c. 17), 
gs. 12 (2) (iii), (6). 

In 1937 a cottage and four and a half acres of woodland were let to a tenant 
at a rent of 7s. 6d. a week. At that time the rateable value of the cottage 
was £4 a year, and the woodland was not rated. In 1938 the tenant cleared 
the undergrowth and began to use the land as a caravan site. In 1953 the 
four and a half acres were rated at £9 a year, the cottage remaining rated 
at £4. In 1954 the landlord served on the tenant a notice to quit, but the 
tenant claimed the protection of the Rent Restrictions Acts, viz., of the old 





* See the Magistrates’ Courts Act, 1952, s. 64 and Sch. 3, para. 1 of that Act; 
32 HaLtspury’s StaTurTes (2nd Edn.) 470, 526. . : 
Le., by s. 13 of the Criminal Justice Act, 1948; 28 HaLsBpury Ss SratuTEs (2nd 


t 
Edn.) 364. 


ha 
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control under the Increase of Rent and Mortgage Interest (Kestrictions) 

Act, 1920. 

Held: whether the rateable value of the land let with the house would, 

if let separately, be less than one quarter of the rateable value of the house 

must be determined for the purposes of s. 12 (2) proviso (iii) of the Act of 

1: 20 (which applied the old control to such land) at the time when the land- 

lord sought to enforce his rights; and accordingly the landlord was 
~ entitled to recover possession, because the land was rated in excess of that 

proportion at that time, with the result that the Act of 1920 did not then 
apply notwithstanding the provisions of s. 12 (6) of that Act. 
Observations of Scrutton, L.J., in Prout v. Hunter ({1924] 2 K.B. at 

p- 743) applied. 

Appeal dismissed. 

| Editorial Note. In the present case the old control applied to the premises 
and accordingly the court had to consider the provisions of s. 12 (2) of the Act 
of 1920. If, however, the new control had applied to the premises, the question 
in issue in the present case would not have arisen as sub-s. (2) of s. 12 of the 
Act of 1920 is excluded where the new control applies; see s. 3 (1) of and Sch. 1 
to the Rent and Mortgage Interest Restrictions Act, 1939. 

As to Rent Acts applying to a House let with Land, see 20 HatsBury’s Laws 
(2nd Edn.) 316, para. 372, and 1954 Supp.; and for cases on the subject, see 
31 Dicest (Repl.) 655, 656, 7579-7581. 

For the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 12 (2) (ili) and s. 12 (6), see 13 HausBury’s Statutes (2nd Edn.) 1004, 1013; 
and for the Rent and Mortgage Interest Restrictions Act, 1939, s. 3 and Sch. 1, 
see ibid., 1077, 1081.] 

Case referred to: , 
(1) Prout v. Hunter, [1924] 2 K.B. 736; 93 L.J.K.B. 993; 132 L.T. 193; 
31 Digest (Repl.) 639, 7467. 


Appeal. 

The defendant appealed from an order of His Honour Jupcr Rowr Harpina 
at Bridgnorth County Court, dated Nov. 10, 1954, granting possession ‘of premises 
to the plaintiff. 


J.P. Widgery for the defendant, the tenant. 
R. J. Toyn for the plaintiff, the landlord. 


DENNING, L.J.: The question in this case is whether a cottage and 
four and a half acres of woodland are within the protection of the Rent Restric- 
tions Acts. In 1937 the then owner let the cottage and land to the defendant 
at a rent of 7s. 6d. a week. The cottage at that time was rated at £4. The four 
and a half acres of woodland were not rated. The reason was either because 


they were considered of no value or that they may have been regarded as . 


agricultural land which was exempt from rating. At some time in 1938 the 
defendant cleared the undergrowth and started to carry on business as a caravan 
site proprietor. In 1953 the four and a half acres, having become a caravan 
site, were rated at £9 a year. The cottage remained rated at £4 a year. In 
1954 the then owner sold this land to the plaintiff, a neighbouring ae wh 
owns all the adjoining land. The plaintiff wants possession of this land Rese 
ee ben to put it to agricultural purposes. He duly gave notice to quit to 
a Spee but the defendant claims to be protected by the Rent Restrictions 
The first question is whether on Sept. 1, 1939,* the property ca ithi 
the old control. If it came within the old control, it remains Sepa Rete 





* The material date in respect of property which 
and Mortgage Interest Restrictions Act. 1939, This Acker pein beter 
and came into operation on Sept. 2, 1939. 4 memes 


A 


F 
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Acts relating to old control and is not governed by the Rent and Mortgage 
Interest Restrictions Act, 1939.* The question whether it came within old 
control in 1939 depends on this: Was the rateable value of the four and a half 
acres at that time less than one quarter of the rateable value of the cottage ? 
If it was, then the whole was controlled by the Acts under the old control: 
see the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 12 (2) 
(iii). There is no evidence what the rateable value of the four and a half acres 
was at that time, but the judge heard all the evidence as to the state of the 
premises in 1937, 1938 and 1939. I think he must have held that the value of 
the four and a half acres was so low that the rateable value would be less than 
one quarter of the rateable value of the cottage; it was producing virtually 
nothing. If that was so, then on Sept. 1, 1939, these premises were controlled 
and new control does not come into the case at all. 

What, however, is the effect of the new rating in 1953? This caravan site 
has now been rated at £9 a year. That is more than a quarter of the rateable 
value of the cottage, which remains at £4. Does this new rating take the premises 
out of old control ? This raises the question: What is the proper time for the 
test of rateable value ? Is it the initial date of the letting or is it the date when 
possession is sought by the landlord ? Counsel for the defendant referred us to 
s. 12 (6) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
which says that where the Act has become applicable to any dwelling-house it 
shall continue to apply thereto whether or not the dwelling-house continues to 
be one to which this Act applies. That sub-section has often been invoked, 
but never, so far as anyone can trace, has the court applied it, and I do not think 
we should apply it today for the first time. I do not think it applies in this 
case any more than in any other of the cases in which it has been cited: see the 
observations of Scruton, L.J., in Prout v. Hunter (1) ([1924] 2 K.B. at p. 743). 

In my judgment the test of rateable value under the old control is to be 
determined when the landlord seeks to enforce his rights. At the time when 
these proceedings were brought the rateable value of this woodland or caravan 
site was £9 and the rateable value of the cottage was £4; therefore, the whole 
ceases to be within the Rent Restrictions Acts, and the plaintiff is entitled to 
possession. That is the ground on which the county court judge decided this case 
and I find myself in full agreement with him. It becomes, therefore, unnecessary 
to consider what the position would have been if this case had been one of new 
control, and I say nothing about it. In my opinion this appeal should be 
dismissed. 


BIRKETT, L.J.: I agree and I do not desire to add anything further to the 
judgment which has just been delivered. 


PARKER, L.J.: I also agree. 
Appeal dismissed. 


Solicitors: Stafford Clark & Co., agents for Weston, Fisher’ & Weston, 
Kidderminster (for the defendant) ; Woolley & Co. (for the plaintiff). 
[Reported by Puitippa PRICE, Barrister-at-Law.] 





ee SS 
* See s. 3 (1) of and Sch. 1 to the Act of 1939. 


418 | ALL ENGLAND LAW REPORTS 1955 [Vol. 1 
WALLACE v. FREEMAN HEATING CO., LTD. AND ANOTHER. 


[QuEEN’s BENcH Drvtston (Pearson, J.), January 24, 1955.] 

Legal Aid—Costs—Taxation—Civil aid certificate issued for appeal in regard to 
amount of damages—Transcript of shorthand note of evidence and judgment 
bespoken by plaintiff's solicitors—Not authorised by certificate— Whether 
certificate could be amended retrospectively—Legal Aid (General) Regulations, 
1950 (S.I. 1950 No. 1359), reg. 8 (1) (a), reg. 14 (3) (0). 
On Aug. 20, 1952, a plaintiff who had been awarded damages by the High 

Court in respect of injuries sustained by her in an accident was granted a 
‘civil aid certificate to appeal to the Court of Appeal to vary the amount of 
damages. The certificate contained no specific authority to incur any 
particular expenditure. The plaintiff having given notice of appeal, the 
defendants put in a cross-appeal. The plaintiff’s solicitors ordered, and had 
available at the hearing of the appeals, a transcript of the shorthand note 
of the evidence and judgment given at the trial of the action. Both appeals 
were allowed. On taxation of the plaintiff’s costs, the taxing master 
disallowed the cost of the transcript. The legal aid area committee, on being 
informed by the plaintiff’s solicitors of the disallowance, purported to issue 
an amended certificate, dated Nov. 19, 1954, authorising the expense of the 
transcript, but the taxing master refused to allow the item. On a summons 
to review the taxing master’s decision, 

Held: (i) under reg. 14 (3) (b) of the Legal Aid (General) Regulations, 
1950, the expense of a transcript must be specifically authorised by the area 
committee, whether or not the fact of the authorisation was expressly stated 
in the certificate, and a certificate which merely authorised an appeal was 
not enough. 

(ii) on the true construction of reg. 14 (3), authority to incur the expense 
of a transcript had to be given before the expense was incurred and could not 
be given retrospectively. 

(iii) although an area committee might amend a certificate where it 
appeared to them that there was an error or mistake in it, they could not so 
amend a certificate as to authorise the costs of a transcript to be incurred 
unless the incurring of the costs had in fact been approved before the 
certificate was issued. 

(iv) on the facts, approval of the expense of the transcript had not been 
given or asked for before the civil aid certificate was issued, and, accordingly, 
the expense of the transcript was rightly disallowed on taxation of the 
plaintiff’s costs as an assisted person under the Legal Aid and Advice Act, 
1949, 


[For the Legal Aid and Advice Act, 1949, s. 1 (5), s. 2 (2) (a) and s. 12 (1), 
see 18 Hatspury’s Statutes (2nd Edn.) 534, 535, 548. 

For the Legal Aid (General) Regulations, 1950, reg. 2 (2), reg. 8 (1) (a) and 
reg. 14 (3), see 5 HaALsBuRY’s STATUTORY INSTRUMENTS 203, 208, 214.] 

Case referred to: 
(1) Jones v. Stott, [1910] 1 K.B. 893; 79 L.J.K.B. 766; 102 L.T. 670; Digest 
(Practice) 794, 3568. 

Adjourned Summons. 

The plaintiff brought an action in the High Court against the defendants for 
damages for personal injuries. She recovered judgment at assizes for £125 and 
special damages. Subsequently she obtained a civil aid certificate entitling 
her to legal aid as appellant in connection with an appeal to the Court of Appeal 
against the judgment in the action “ in so far as the appellant will ask the Court 
of Appeal to vary the amount of damages awarded under the said judgment 
and to enforce.” No entry was made in the certificate in the paragraph (para. 4) 
provided for special conditions. After the plaintiff had given notice of appeal 
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on the question of the amount of damages the defendants gave notice of cross- 
appeal raising an issue of liability, viz., the plaintiff’s alleged contributory negli- 
gence. The plaintiff did not obtain a civil aid certificate extending to a defence 
of the cross-appeal. The Court of Appeal allowed both the appeal and the cross- 
appeal and directed taxation of the plaintiff’s costs as those of an assisted person 
under the Legal Aid and Advice Act, 1949. 

The plaintiff’s solicitors had obtained before the appeal, but after the civil aid 
certificate had been issued, a transcript of the judgment in the High Court 
and of the evidence there. The cost of this was £27 0s. 10d. On taxation this 
sum was entered in the plaintiff’s solicitors’ bill as a disbursement. The taxing 
master disallowed the amount. The plaintiff’s solicitors approached the area 
committee who amended the civil aid certificate by adding as a special condition 
*‘ authority is given to obtain a transcript of the evidence and judgment of the 
High Court ...”. The plaintiff.objected to the disallowance, the taxing 
master overruled the objection, and the plaintiff applied by summons for the 
taxation to be reviewed. 


R. J. S. Harvey for the plaintiff. 
The defendants were not represented. 


PEARSON, J.: This is a chamber summons adjourned into court by 
request because it raises, or seems to raise, a problem of some general 
application. This arises in the taxation of the legally aided plaintiff’s costs in a 
running-down case. 

The action was brought by the plaintiff against two defendants, a limited 
company and an individual. The writ was issued on Feb. 12, 1952, and pleadings 
closed by the end of June, 1952. On July 16 the action was heard by Croom- 
JouHNSON, J., at the Glamorgan Summer Assizes, some eight witnesses were 
called and the learned judge decided in favour of the plaintiff and awarded a 
sum of £125 plus special damages. Then on Aug. 20, 1952, the plaintiff obtained 
a civil aid certificate to appeal to the Court of Appeal. That civil aid certificate 
was in the usual form and it granted legal aid to the plaintiff as appellant in 
connection with the following proceedings: 


‘An appeal to the Court of Appeal against the judgment of Croom- 
Jounson, J., in the action ... in so far as the appellant will ask 
the Court of Appeal to vary the amount of damages awarded under the 
said judgment and to enforce.” 


Then paras. 1, 2 and 3 were filled in in the usual way and para. 4 (to which the 
marginal note is “ Insert any special conditions ’’) was left blank; so there was 
not any special authority for the incurring of any particular expenditure. On 
the next day, Aug. 21, the plaintiff gave notice of appeal to the Court of 
Appeal raising the issue mentioned in the civil aid certificate, that is to say, 
complaining of the alleged inadequacy of the sum awarded, and the defendants 
put in an appeal about contributory negligence. 

In February, 1953, the plaintiff’s appeal and the defendants’ cross-appeal 
were heard and they both succeeded; that is to say, it was held that the amount 
awarded should be increased to £275, but there was fifty per cent. of contributory 
negligence and in the result the amount net that was recovered was £137 10s. 
The plaintiff’s solicitors’ bill was taxed by the learned master, Master ADAMS, 
on Oct. 18, 1954. The only item which matters for the present purpose is that 
there is an entry: “ Attending shorthand writer, bespeaking transcript, and 
subsequently attending obtaining same”, followed by this item ** paid his 
account, £27 0s. 10d.”, and that amount was disallowed by the learned taxing 
master. ie 

Objection was made to the disallowance of the shorthand writer's account for 
£27 Os. 10d. The reasons for objection raised, in substance, two points. First 


it was said: 
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“The plaintiff's appeal was on the quantum of damages, and the 
defendants’ appeal on the issue of liability made it necessary for a transcript 
of the proceedings in the court of trial to be available in the Court of Appeal: 
(a) for the full and accurate presentation of the case to the court by counsel ; 
(b) for the consideration by the court of all the issues involved, and (c) to 
enable the Court of Appeal to hear counsel for the plaintiff on the findings 

_ of the trial judge. Inasmuch as a transcript of the proceedings below was 
necessary for the reasons already specified, the plaintiff's solicitors were 
justified in assuming that under s. 2 (2) (a) of the Legal Aid and Advice Act, 
1949, the civil aid certificate granted to prosecute the appeal also gave, or 
intended to give, authority to instruct and incur the shorthand writer’s 
account of £27 0s. 10d.—the subject-matter of these objections.” 


Pausing there, I would call attention to the words “also gave, or intended 
to give’. _The objection went on to say: 


‘“On the disallowance of the shorthand writer’s account being reported 
to the local legal aid secretary, he confirmed he intended his first certificate 
to cover the shorthand writer’s account, and an amended certificate was 
granted pursuant to reg. 8 of the Legal Aid (General) Regulations, 1950, 
authorising the shorthand writer’s account to be incurred. With respect, 
it is submitted that the civil aid certificates granted are sufficient authority 
for the shorthand writer’s account of £27 0s. 10d. to be included and allowed 
in the plaintiff’s bill, under the order of Feb. 5, 1953.” 


That is the only evidence about the amended civil aid certificate. .Those 
objections must be read as meaning, as, indeed, it is agreed and admitted is 
the fact, that no application to the legal aid committee to be authorised to incur 
the expense of obtaining from the shorthand writer a transcript of his shorthand 
note was made before the expense was incurred, that is to say, before the 
shorthand note was obtained, and that no such authority or approval was 
granted when the original certificate was issued in August, 1952. After this 
item had been disallowed on the learned taxing master’s taxation, however, the 
solicitors went back to the legal aid committee and the legal aid committee’s 
secretary was willing to say that the first certificate issued was intended to 
cover the shorthand writer’s account, and, therefore, an amended certificate was 
issued. That is what that objection seems to say. 

When the matter came before the learned taxing master he re-considered it 
and gave his answers to the solicitors’ objections to the taxation of the bill. I 
will read his answers in full because they set out the matter fully and they 
give his point of view clearly. He says: 


“This is a taxation of the costs of an assisted appellant under the 
Legal Aid and Advice Act, 1949, which raises two important questions: 
(i) Is specific authority from the area committee necessary to bespeak a 
transcript of the judgment and evidence in the court below for use on the 
appeal, or is the civil aid certificate authorising the appeal of itself sufficient 
authority ? (ii) If specific authority is necessary and has not been obtained 
prior to the bespeaking of the transcript, can this subsequently be rectified 
by some form of retrospective authority or amendment of the civil aid 
certificate itself ? In this case there was an appeal by the plaintiff on damages 
and a cross-appeal by the defendants on liability. Although the plaintiff 
was an assisted person as far as her appeal was concerned, she obtained 
no civil aid certificate to defend the cross-appeal, which monet be treated as 
a separate proceeding (see the note to R.S.C., Ord. 58, r. 6, in the ANNUAL 
PRACTICE, 1955, p. 1260, referring to Jones v. Stott (1)) and one for which 
separate civil aid certificate would be necessary. The plaintiff was me 
therefore, an assisted person in connection with the cross-appeal on the imtie 
of liability. Having on Aug. 20, 1952, obtained her civil aid certificate 
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authorising her appeal as to damages only, she bespoke a transcript of the 
judgment and the whole of the evidence in the court below. No specific 
authority to obtain this transcript was given, nor it seems was such authority 


requested. The matter is regulated by reg. 14 (3) (b) of the Legal Aid 
(General) Regulations, 1950...” 


After setting out reg. 14 (3) (b)* the taxing master went on to say: 


“The note to R.S.C., Ord. 664, r. 4, in the ANNUAL PRACTICE, p. 1524, 
which is dealing with transcript of evidence for the Court of Appeal is in the 
following terms: ‘ Legal Aid,—Under reg. 14 (3) of the Legal Aid (General) 
Regulations, 1950, the solicitor for an assisted person who considers it neces- 
sary to bespeak any transcript of shorthand notes of any proceedings must 
first obtain the authority of the appropriate area committee...’ ” 


The important words there are “ must first obtain’. That is my own comment 
and not what the learned taxing master has written, though it was, no doubt, 
in his mind. To proceed with my reading of his answers: 


“The certificate in this case did not provide for the obtaining of a tran- 
script, and the cost of the transcript was therefore disallowed on taxation 
. . . The solicitors’ contention that s. 2 (2) (a) of the Act is sufficient 
authority for obtaining a transcript is fallacious. It might equally well 
be claimed that this section authorises obtaining reports from medical experts 
and tendering their evidence in accident cases, or obtaining reports and 
tendering surveyor’s evidence in building disputes or claims for damages for 
breach of repairing covenants. For all these matters specific authority is 
necessary under reg. 14. No doubt the legislature decided that special 
control should be kept on such items as being the most expensive likely to be 
incurred, and among which the expense of transcripts is apt to be the 
highest. Moreover in this case the expense of the whole transcript could not 
be considered as being ordinarily incurred as the assisted appeal was as to 
damages only, and the transcript contains evidence (pp. 16 to 28) relating 
solely to liability. The authority for this, if such is required, is contained 
in the Practice Note of the then Master of the Rolls [Str WILFRID GREENE], 
dated Apr. 8, 1941 ({1941] W.N. 84, and referred to in the notes on R.S.C., 
Ord. 58, r. 11, at p. 1270 of the ANNUAL PRACTICE), which states: ‘...if the 
only issue of fact is that of liability, evidence relating to damages must not 
be copied and vice versa.’ That an appeal is possible without any transcript 
of evidence being necessary there can be no doubt, so that in view of reg. 14, 
it would not be right to accept a civil aid certificate to appeal as consti- 
tuting automatically an authority to obtain a transcript. 

“Turning to the second question, after the taxation the [plaintiff’s] 
solicitors approached the area committee informing them of the disallowance 
of the cost of the transcript, and the committee eventually saw fit on Nov. 19, 
1954, to amend the civil aid certificate to include authority to obtain ‘a 
transcript of the evidence and judgment’. The regulation providing as it 
does that no payment shall be allowed on taxat ion where the authority has 
not been obtained, the effect of this procedure, if accepted, would be to give 
the area committee power to overrule the taxation by their subsequent 
amendment of their certificate and thereby override the regulation. The 
acceptance of retrospective authority opens the door wide to many abuses. 
For example, in the present case, the area committee after the event have 
purported to give authority to obtain ‘a transcript of the evidence and 
judgment of the High Court ’ whereas the proceedings for which the civil 
aid certificate was originally given was to appeal as to damages only and for 
this purpose a transcript of the evidence as to liability would not have been 
necessary and would, no doubt, not have been authorised at the time the civil 


*The text of reg. 14 (3) (b) appears at p. 422, letter G, post. 
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aid certificate was originally granted, there being at that date no cross- 
appeal as to liability. For all the above reasons I overrule this objection.” 


There is a possible query as to the accuracy of the statement that the tran- 
script, at pp. 16-28, contains evidence relating solely to the issue of liability and 
not relating at all to the other issue, namely, the amount of the plaintiff’s damages, 
with which the plaintiff’s appeal was concerned. I looked at the shorthand note 
and certain pages between pp. 16 and 28 do have some bearing on the issue of the 
plaintiff’s damages, but not very much, It is not an unreasonable view for the 
learned master to take of that pure question of fact, but it is not necessarily 
correct. Subject to that query, I agree with the learned taxing master’s answers 
to the objections and adopt them as part of my judgment. 

There is something which I have to add on the main points as well as on a 
specific and very interesting point which was argued before me by counsel for the 
plaintiff. The first of the two main points—which are the reasons why this 
summons was adjourned into open court—is a matter of construction of reg. 
14 (3) of the regulations of 1950. First, there is a question of construction of the 
civil aid certificate: does it by itself expressly or by necessary implication 
authorise the expense of bespeaking a shorthand transcript to be incurred ? 
The answer must be, on the face of the certificate, quite plainly “‘ No’’, because the. 
certificate only authorises the appeal and there is no entry in para. 4 where 
- the marginal note “ Insert any special conditions’ occurs. If there were no 
special provision in the regulations, it may well be that s. 1 (5) of the Act would 
have been sufficient to authorise this expense. Section 1 (5) reads: 


‘‘ Legal aid shall consist of representation, on the terms provided for by 
this Part of this Act, by a solicitor and so far as necessary by counsel 
(including all such assistance as is usually given by solicitor or counsel in 
the steps preliminary or incidental to any proceedings or in arriving at or 
giving effect to a compromise to avoid or bring to an end any proceedings).”’ 


Section 12 (1), however, is a provision for regulations to be made, which 
provides: 


“The Lord Chancellor may make such regulations as appear to him 
necessary or desirable for giving effect to this Part of this Act or for pre- 
venting abuses thereof.”’ 

A possibly obvious form of abuse which needs to be prevented is the incurring 
of unnecessary expense. It may well be for that reason that reg. 14 was included 
in the Legal Aid (General) Regulations, 1950. Regulation 14 (3) reads: 

‘Where it appears to the assisted person’s solicitor necessary for the 
proper conduct of the proceedings to take or to apply to the court for leave 
to take any one or more of the following steps, namely. . . (b) to bespeak 
any transcript of shorthand notes of any proceedings . . . he shall (unless 

‘the certificate provides for the act in question to be done) apply to the 
appropriate area committee for authority so to do, and no payment shall 
be allowed on taxation for any such step taken without their approval.” 


That obviously means that the question whether the bespeaking of a transcript 
should be authorised is one which must be specially submitted to and ier 
sidered and decided by the local area committee, and it is clearly not an expense 
which is authorised where a civil aid certificate merely authorises an ma eal 
There must be a specific authorisation of the incurring of these expe It 
does not necessarily have to be in the civil aid certificate itself, but it must 
be, in fact, given. Therefore, I hold as a matter of cunstedetion that, quite 
manifestly, there is no necessary implication in the civil aid certificate that th 
costs of bespeaking a shorthand transcript can be incurred. | ‘ 
Thd other main point is whether the legal aid committee’s authority or approval 
can be given retrospectively; whether a retrospective approval or caehath i 
an effective approval or authority. That, again, is a question of conan 
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and in my opinion the answer is that the authority must be obtained before 
the expense is incurred. There are three reasons for that. First, the opening 
words of reg. 14 (3), ““ Where it appears to the assisted person’s solicitor necessary 

. . to take ” certain steps, are, in my opinion, referring to the time before the 
step was taken. It is a time at which it appears to the assisted person’s solicitor 
necessary to take a step. Regulation 14 (3) does not say “‘ where it appears 
or has appeared ”’, and does not say ‘‘ where it appears to the assisted person’s 
solicitor to be or to have been necessary ’’. It is describing the moment of 
time before the step is taken. Second, there is the wording towards the end of: 
reg. 14 (3): ‘“‘he shall... apply to the appropriate area committee for 
authority soto do...” That again, to my mind, implies an authority to do 
something in the future. The authority comes first and the taking of the step 
comes next. Third, there are these words which seem to me clear and emphatic— 
a . no payment shall be allowed on taxation for any such step taken without 
their approval.” In my judgment a step is taken without their approval if there 
is no subsisting authority at the time when the step is taken. If the step is 
taken first and authority or approval is purported to be given afterwards, it is 
still true to say that the step was taken without their approval. The step was 
taken when there was no subsisting authority. 

Therefore, on those two points I agree with the answers of the learned taxing 
master and I think that the position is clear. What was mainly argued, however, 
in this particular case was an ingenious point submitted by counsel for the 
plaintiff which was on these lines. He said that what the legal aid committee 
did or purported to do was not to issue a new retrospective authority, but merely 
to amend their certificate, and he called attention to reg. 2 (2) of the regulations 
of 1950 which provides: 


‘““ Any document purporting to be a certificate issued in accordance with 
these regulations shall, until the contrary is proved, be deemed to be a valid 
certificate issued to the person named therein.” 


There is, therefore, a presumption that any certificate is a valid certificate, and 
it was part of counsel’s contention that an amended certificate is a certificate 
within the meaning of that regulation. He then called attention to reg. 8, which 
deals with the amendment of certificates. Regulation 8 (1) reads: 


“The appropriate area committee may amend a certificate—(a) where 
it appears to the area committee that there has been some error or mistake 
in a certificate...” 


Counsel says that there is no other relevant power in reg. 8 to amend a certificate 
and, therefore, it must be inferred that the certificate issued to the plaintiff was 
amended by reason of some error or mistake in the certificate and in order to 
put right that error or mistake. He then says that the proper inference is that 
the error or mistake was this: that an authority had, in fact, been given but 
was not mentioned in the certificate, and the error or mistake in the certificate 
was the omission to mention the true specific prior authority which had, in fact, 
been given. I think that, if the prior approval or authority had in fact been 
given and was omitted by mistake from the civil aid certificate, it may well be 
that that could be put right under reg. 8 (1). It is, however, a question of what 
inference is to be drawn from the facts of this particular case, having regard to 
the evidence which is before me. The principal evidence is what the plaintiff's 
solicitors said in their reasons for objection. I will read the material passage 
again to illustrate this point: 


“On the disallowance of the shorthand writer’s account being reported 
to the local legal aid secretary, he confirmed he intended his first certificate 
to cover the shorthand writer’s account, and an amended certificate was 
granted pursuant to reg. 8 of the Legal Aid (General) Regulations, 1950, 
authorising the shorthand writer’s account to be incurred.” 
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I find myself unable to infer from that that, in fact, a prior approval cores 
The proper inference is that no prior approval was applied for or given. The pate 
aid secretary, no doubt, said: “ Well, I made this to cover everything and I wi 
issue an amended certificate to put it right ”. That would be a mistake on the 
part of the legal aid committee, or their secretary, as to what is authorised, as 
to what is in fact covered by a civil aid certificate in this form; but it does not, 
to my mind, lead to the inference that in fact there was a prior approval orally 
or in writing or at all. I think the right inference is that no prior approval was 
given and that it is not right to infer from the amendment of the civil aid 
certificate and from the facts of this case that there was any such prior approval 
in fact. For that reason I hold that this ingenious special point which was 
introduced into the argument by counsel for the plaintiff does not succeed. 
Accordingly, the application is dismissed. ; 
Application dismissed. 


Solicitors: Wrentmore & Son, agents for Thos. John & Co., Cardiff (for the 
plaintiff). 
[Reported by A. P. Prince, Esq., Barrister-at-Law.]| 


Re CAMERON ‘(deceased). CURRIE v. MILLIGAN AND OTHERS. 


[Court oF APPEAL (Sir Raymond Evershed, M.R., Jenkins and Hodson, L.JJ.), 
January 25, 1955.) 


Annuity—Rights as to property charged—Continuing charge on income—Gift 
of share of income of trust fund to be made up to minimum sum. 

By his will dated June 2, 1927, a testator who died on Feb. 23, 1929, con- 
stituted a residuary trust fund and by cl. 12 directed his trustees to pay one- 
third of the income thereof to his wife for her life and continued “. . . if 
one-third of the income of the trust fund shall in any year during the life 
of my said wife amount to less than £6,500 per annum free of English income 
and supertax my trustees shall in respect of that year pay ... to my said 
wife out of the income of the trust fund in addition to one-third of the 
income thereof such further sum as will give to her a net income for that 
year of £6,500 free of English income and supertax ”’. By cl. 13, the testator 
provided that ‘‘ Subject to the interest of my said wife in part of the income 
of the trust fund under the last preceding clause ” his trustees should on his 
son’s attaining the age of twenty-five years (which did not happen) hold the 
income of the trust fund on protective trusts for the son during his life. 
The testator “also made dispositions in favour of the son’s issue. It 
was claimed that the widow was entitled to a continuing charge on the 
income of the trust fund during her life in respect of the difference between 

' one-third of the income of the trust fund in any year and £6,500 free of 
income tax and surtax, and, therefore, that a deficiency in her income in any 
year ought to be made up out of accumulations of surplus income of previous 
years and the surplus income of subsequent years. 

Held: the will as a whole displayed the intention that the payments to 
the widow in any year were to be made out of the income arising in that 
year only, and, therefore, the widow was not entitled to a continuing charge 
on income. 

Re Coller’s Deed Trusts ([1937] 3 All E.R. 292) considered. 

Decision of Roxsuran, J. ([1954] 3 All E.R. 329) affirmed. 


[Editorial Note. There is a divergence of views on the approach to the 
question whether an annuity is a continuing charge on income. It was said in 
the court of first instance ([1954] 3 All E.R. at p. 332, letter H) that the court 
would be slow to find a continuing charge except in a very clear case. In contrast 
with this approach is that of SARGANT, J., in Re Rose (113 L.T. at p. 144), which 
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was cited in argument in the present case both at first instance and on appeal, to 
the effect that of the alternative constructions which might be put on gifts of 
annuities the construction that the annuity in each year is payable solely 
out of the income for that year is not adopted in the absence of clear and definite 
language to that effect. Romer, L.J., in Re Coller’s Deed Trusts ([1937] 3 All 
E.R. at p. 294) appears to indicate that ‘‘ express words ” are required to confine 
an annuity for any one year to the income of that year. In the present case, 
however, the provisions of the relevant clauses conferring the annuity on the 
widow and the interests given in favour of his son direct attention to the particular 
year in which the annuity is to be paid or otherwise indicate that the charge of the 
annuity for any year should be confined to the income of that year, and the 
Court of Appeal decided, on the construction of the will as a whole, that this 
charge of this annuity was so confined. 

As to Rights of Annuitant as to Property Charged, see 28 Hatspury’s Laws 


(2nd Edn.) 202, para. 369; and for cases on the subject, see 39 Digest 143-148, 
373-422.] 


Cases referred to: 


(1) Re Coller’s Deed Trusts, [1937] 3 All E.R. 292; [1939] Ch. 277; 106 L.J. 
Ch. 326; 157 L.T. 84; Digest Supp. 

(2) Re Platt, [1916] 2 Ch. 563; 86 L.J.Ch. 114; 115 L.T. 524; 39 Digest 
153, 457. 

(3) Re Rose, (1915), 85 L.J.Ch. 22; 113 L.T. 142; 39 Digest 148, 422. 


Appeal. 

Appeal by the testator’s widow, the tenth defendant, from an order of 
RoxsurGH, J., dated Oct. 21, 1954, and reported [1954] 3 All E.R. 329. Rox- 
BURGH, J., held that on the true construction of the will of the testator the 
deficiency in her income under the will in any year ought not to be made up out 
of accumulations of surplus income of previous years and the surplus income of 
subsequent years. The facts were set out in the report of the case at first instance 
([1954] 3 All E.R. 329) and are stated in the judgment of Sm Raymonp 
EVERSHED, M.R. 


Charles Russell, Q.C., and Owen Swingland for the appellant, the widow, who 
was the tenth defendant. 

P.S. A. Rossdale (H. A. Rose with him) for the plaintiff, the surviving trustee 
of the will. 

Arthur Bagnall for the sixth to ninth defendants, interested in ultimate trust. 

The remaining defendants were not represented. 


SIR RAYMOND EVERSHED, M.R.: In my judgment, Roxsurex, J., 
came to a correct conclusion on the problem presented to us in this appeal. 
The problem is the not unfamiliar one whether a limited gift to a widow—let 
us call it for the moment an annuity—is or is not so given as to confer on the 
widow a continuing charge during her lifetime on the whole income of the residue 
of the estate. Counsel for the widow does not contend for a further charge than 
that. 

I can deal briefly with the narrative. The will was made in 1927 and the testa- 
tor, Mr. Cameron, died in 1929. He left his widow, the present appellant, and a 
son, who, at the time when the testator died, was an infant some thirteen years 
old. Unhappily the son, though he became of age, lost his life in the world war 
in 1940, when under the age of twenty-five. Those last mentioned facts become 
relevant, as will appear presently, when the terms of the will are examined. 

The first material clause is cl. 12, which reads: 


‘My trustees shall pay or cause to be paid one-third of the income of the 
residue of the said moneys (which moneys and the property for the time 
being representing the same are hereinafter called ‘ the trust fund ’) to my 
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said wife for her life . . . I declare that if one-third of the income of the 
trust fund shall in any year during the life of my said wife amount to less 
than £6,500 per annum free of English income and supertax my trustees shall 
in respect of that year pay or cause to be paid to my said wife out of the 
income of the trust fund in addition to one-third of the income thereof 
such further sum as will give to her a net income for that year of £6,500 
free of English income and supertax.” 


Clause 13 (1) provides: 
““ Subject to the interest of my said wife in part of the income of the trust 
- fund under the last preceding clause hereof my trustees shall upon my said 
son Frederick John Alastair Cameron attaining the age of twenty-five years 
hold the income of the trust fund upon (subject as hereinafter mentioned) 
protective trusts for my said son... ” 


Clause 14 provides: 


“ After the death of my said son my trustees shall (subject to the interest 
aforesaid of my said wife in part of the income of the trust fund during her 
life) stand possessed of the capital and future income of the trust fund ... ” 


and then follow trusts which, in the events which have happened, are such that 
the persons entitled to corpus cannot be presently ascertained. Clause 15 deals 
with the period between the death of the testator, the son being under twenty- 
five years, and the son’s attainment of that age. It says: 


“If at my death my said son shall be under the age of twenty-five years 
my trustees may until he attains the age of twenty-five years apply or 
cause to be applied the whole or such part as they in their discretion shall 
think fit of the income which my said son would if he had attained the age 
of twenty-five years be entitled to receive under the trusts hereinbefore 
contained for or towards his maintenance . . . and shall accumulate the 
residue of such income and hold such accumulations and the resulting 
income thereof for the person or persons who shall eventually become 
entitled to the principal fund from which the same shall have proceeded 
with power at their discretion to apply the said accumulations or any part 
thereof during the infancy of my said son as if the same were income arising 
in the then current year.” 


I think I need not read any further part of the will. Clause 16 makes further. 


provision for increasing, in certain events, the son’s income. 

For a period after the testator’s death, one-third of the income of the estate, 
which was large, was sufficient to provide £6,500 per annum. For simplicity, I 
will exclude further reference to income and supertax. But a time arose— 
perhaps not unexpectedly—when that surplus or sufficiency of income ceased 
to be. Occasions have arisen during which in some years the one-third of the 
income of the residue amounted to less than £6,500. The trustee has in hand 
accumulations of approximately £8,500, which represent the surplus of those 
years during which there was a surplus; and, put briefly, the claim of the widow 
now is to be entitled to resort to that accumulated surplus to make up during 
current, and perhaps future, years deficiencies in the one-third of her husband’s 
income, 

Romer, L.J., in Re Coller’s Deed Trusts (1), said at the beginning of his 


judgment that the reported cases on the subject were numerous and he pro- 
ceeded ([1937] 3 All E.R. at p. 293) 


> The question is always one of the proper construction of the instrument 
ereating the annuity, and must, accordingly, depend in every case upon the 


precise language employed. No one case, therefore, can be said to govern 
another,”’ 


The learned lord justice then stated a number of principles, which included this: 


A 


D 


E 


G 


H 
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In the case of the gift of an annuity generally out of income and then a gift over 
opening with such words as “‘ subject to payment of the annuity ”’, the annuitant 
is prima facie entitled to a continuing charge on the income of the fund out of 
which the annuity is expressed to be payable; and the strength of the argument 
for the widow in this case has been that there is nothing in the language of this 
will to rebut what should be regarded as the prima facie right of the widow to 
receive in effect an annuity of not less than £6,500 a year out of all income of 
residue arising during her life. 

For my part, I share the inclination, which Roxspuren, J., expressed, to 
read cl. 12 as intended, on its proper construction and according to its special 
and peculiar language—I use the word “ peculiar ”’ strictly and not as meaning 
“odd ” or “ strange ’”—to confer only a right on the annuitant to resort in any 
year to surplus income of that year beyond the one-third to make up the £6,500. 
It is quite true, as counsel for the widow observed, that the gift is ‘“‘ one-third of 
the income of residue ”’ and not “ one-third each year of the income of residue 
for that year’; in other words, it is a gift in strict terms of one-third of the total 
income of residue during the period of the widow’s life. But, when I read on 
and find the declaration that, if one-third of income shall in any year amount 
to less than £6,500, the trustees 


** shall in respect of that year . . . cause to be paid to my said wife out 
of the income of the trust fund in addition to one-third . . . such further 
sum as will give to her a net income for that year ”’, 


I get, I confess, a strong impression, conveyed to my mind by the language, that 
the testator is intending only to look at the state of affairs, financially, year by 
year and is intending only to authorise resort to the two-thirds of income for the 
year in which the one-third has fallen short of the figure indicated. Again, I 
appreciate the force of the argument that, in the passage to which I have just 
alluded, the words used are “shall . . . out of the income of the trust fund he 
and not “ out of the income of the trust fund in that year”. I do not doubt 
the force of the argument that the omission in that one place of the reference to 
a single year should not be regarded as insignificant, particularly having regard 
to the express reference in three other places to the year in question; but none 
the less I confess, for my part, that the language does create in my mind the 
same impression of the testator’s intention, having regard to the nature of the 
gift, and particularly to the fact that it is not a case of an ordinary annuity of 
so much per annum out of residue, as was formed in the mind of RoxsurGH, J. 

I come, however, to the later clauses which the learned judge found, and which 
I find, determining in this matter. It is to be noted that cl. 13 and the clauses 
following deal, so far as is relevant, with provisions for the testator’s son; and 
it is impossible, I think, to read them and not to form the clear impression that 
the testator intended to confer on the son an interest in something which would 
be available in reality. I am putting it somewhat loosely, because I have in 
mind the point which counsel for the widow made that, even though the widow 
had a continuing charge on income and though strictly, therefore, during her 
lifetime no part of income was free from her charge on it so as to be available for 
the son, yet there was authority for the view that, as a matter at least of adminis- 
trative relaxation, an achieved surplus would be allowed to be distributed, and 
would be properly distributed, by irustees to the person entitled subject to the 
interest of the annuitant. The exact limits and extent of that permission or 
administrative relaxation were cited by Romer, L.J., in Coller’s case (1) from 
Re Platt (2), and they are not, I think, entirely clear and precise. I should imagine 
that, in the ordinary case, unless the surplus were very secure, trustees would 
always require the protection of the court. 

Whether those matters were in the testator’s mind or no, it seems to me that 
the kind of interest he was conferring, or purporting to confer, on his son plainly 
proceeded on the view that the wife’s interest in income was of a more limited 
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character than that of a continuing charge on the whole income. Clause 13 
began with the words “‘ Subject to the interest of my said wife in part of the 
income of the trust fund ”’—a phrase which he repeated in cl. 14. Counsel for 
the widow observed that, since she has, quoad any year, an interest in the whole 
income, therefore the phrase ‘‘the interest in part of the income”’ is, on any view, 
inaccurate; but I am unable to go further with counsel for the widow and say 
that the reference, being inapt, is therefore colourless. It seems to me that 
plainly the testator is referring to what may be called a “‘ partial interest ” in 
income conferred on his wife; and, though one may debate on, and even quarrel 
about, the meaning and extent of ‘‘ a partial interest in income ” having regard 
to the nature of the problem here posed, I must say, like the learned judge, that 
I feel no doubt that the reference indicates, and indicates tolerably clearly, that 
of the two possible interests which such an annuitant might enjoy—viz., an 
interest in any year to have the income of that year utilised in making up £6,500 
for her, on the one hand, and a continuing charge on all income during her life- 
time on the other—these references are directed to the former and not to the 
latter alternative. 

I think that the nature of the interest given to the son, as expressed by the testa- 
tor, also reinforces that view. He speaks in cl. 15 of the son being “ entitled to 
receive’ something under the trusts thereinbefore declared; and there are 
the provisions as to accumulations which may be treated and made available 
as though they were income in a context indicating that they were intended to be 
available for the son’s maintenance. Those matters seem to me to point, and point 
somewhat forcibly, to the view which I have already been for my part inclined, 
under cl. 12, to take. I will not use the word ‘‘ devastating ”’ which the learned 
judge used, but granted that some colour is required to make the picture of cl. 12 
complete, the colour which cl. 13 and el. 14 provide, in my judgment, produces 
the picture which commended itself to the learned judge. 

For those reasons, I come to the conclusion that Roxpuren, J., rightly 
interpreted the language used by the testator in this particular will, and I would 
accordingly dismiss the appeal. . 


JENKINS, L.J.: I agree that the learned judge came to a right conclusion 
in this case and that the appeal fails and should be dismissed. 


HODSON, L.J.: I also agree. 


Appeal dismissed. 


Solicitors: Johnson, Jecks & Landons (for the tenth defendant and the plaintiff) ; 
Lee, Bolton & Lee (for the sixth to the ninth defendants). 


[Reported by F. Gutrman, Esq. Barrister-at-Law.] 
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SLADE v. BATTERSEA & PUTNEY GROUP HOSPITAL 
MANAGEMENT COMMITTEE. 


[QUEEN’s Bencu Drviston (Finnemore, J.), February 2, 3, 1955.] 

In vitee—Negl igence—National Health Service—Relative visiting sick patient in 
hospital—Visit a matter of material common interest to plaintiff and hospital 
authority. 

The plaintiff, a lady aged sixty-seven years whose husband was a patient 
under the National Health Service in a state hospital for which the defendants 
were under legal liability*, had been notified that her husband was 
dangerously ill and had been given permission by the hospital authority 
to visit him at any time. When she was leaving the hospital after visiting 
him, she slipped and fell on a part of the floor of the ward where polish had 
recently been spread. The polish had not been polished off at the time of 
the accident and its presence rendered that part of the floor slippery and 
dangerous to walk on. It was a rule of the hospital that warning should be 
given if polishing was in progress, but no warning was given to the plaintiff 
on this occasion, though she had been warned on previous occasions. She 
did not know that the polish was spread on the floor. She sued the defendants 
for damages for the injuries received by her as result of her fall. 

Heid: the defendants were liable for breach of duty to the plaintiff 
because (i) she was an invitee, as she was in a state hospital visiting, with 
permission of and after notification from the hospital authority, her husband 
who was a patient in the hospital, and thus was there on a matter of material 
common interest to herself and the hospital authority, and the floor of the 
ward at the place where the polish was on it was not safe, or (ii), if in law 
the plaintiff was a licensee and not an invitee, the state of the part of the 
floor on which the polish was spread was a concealed danger against which 
she was entitled to be protected and of which she was not warned, and 
(iii) whether the plaintiff was an invitee or licensee the slippery state of the 
floor of the ward was caused by a current operation, viz., polishing, and 
the defendants were liable for negligence in that he plaintiff was not warned 
of the polish being on the floor (dictum of DENNING, L.J., in Dunster v. 
Abbott ({1953] 2 All E.R. at p. 1574) applied); accordingly, the plaintiff 
was entitled to recover damages, the general damages being assessed at £750. 

[ Editorial Note. In Indermaur v. Dames (1866) (L.R. 1 C.P. 274) WILLEs, J., 
said (at p. 287) that the common case of an invitee was that of a customer in a 
shop. Such an instance illustrates that usually an invitee is a person invited 
into premises by the occupier for a business purpose, and the common interest 
which they have, the existence of which distinguishes the relationship of invitor 
and invitee from that of licensor and licensee, is usually pecuniary. It has been 
said that the common interest must be pecuniary or material. In Pearson v. 
Lambeth Borough Council ([1950] 1 All E.R. 682) AsquiTH, L.J. (at p. 688, 
letter B) suggested that a common interest might exist, for the purpose of 
establishing the relationship of invitor and invitee, where no pecuniary gain 
was aimed at. In the present case one ground of the decision of FINNEMORE, Ur 
is his view that the wife’s visit to her husband in the circumstances of this 
case, where the visit could not be regarded as having a pecuniary motive, con- 
stituted her an invitee, as the visit was on a matter of material interest to her 
and to the hospital (see p. 431, letter A, post). It is thought that this is the 
first decision applying this view to a case where the patient was a non-paying 
patient. 

As to Invitees and the Duty towards them, see 23 Harspury’s Laws (2nd 
Edn.) 600, paras. 851 et seq.; and for cases on the subject, see 36 DicEst (Repl.) 

* By virtue of s. 13 of the National Health Service Act, 1946; 15 Hatspury’s STATUTES 
(2nd Edn.) 351; see Bullard v. Croydon Hospital Group Management Committee ([1953] 
1 All E.R. 596). 
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As to Licensees and the Duty towards them, see 23 Hatsspury’s Laws a 
Edn.) 609, paras. 859 et seq.; and for cases on the subject, see 36 Digest (Repl.) 
63, 345 et seq.] 
Cases referred to: 

(1) Pearson v. Lambeth Borough Council, [1950] 1 All E.R. 682; [1950] 2 K.B. 

353; 114 J.P. 214; 36 Digest (Repl.) 69, 373. 

(2) Weigall v. Westminster Hospital, [1936] 1 All E.R. 232; 36 Digest (Repl.) 
52, 284. ; 

(3) Latham v. Johnson (R.) & Nephew, Ltd., [1913] 1 K.B. 398; 82 L.J.K.B. 

258; 108 L.T. 4; 77 J.P. 137; 36 Digest (Repl.) 50, 262. 
(4) Dunster v. Abbott, [1953] 2 All E.R. 1572; 3rd Digest Supp. 


Action. - 
The plaintiff’s husband had been ill for some two and a half years in a hospital 


managed and controlled by the defendants. In October, 1953, he was put on the 
danger list and the plaintiff was notified and was given permission by the hospital 
authorities to visit him at any time. She visited him one morning and after 
being with him for about half an hour she decided to leave. On her way out of 
the ward which had a highly polished floor she slipped on a part of the floor 
where polish had recently been applied. The polish had been spread over the 
floor but had not yet been polished off and rendered the floor slippery and 
dangerous. She was given no warning of the presence of the polish on this 
occasion, though she had been warned on previous occasions. It was a rule of 
the hospital that people should be warned when polishing was in progress. 
The judge found that the plaintiff did not know that there was polish on the floor, 
and that she was not guilty of contributory negligence. For the purpose of 
the question of liability of the defendants to the plaintiff as an invitee he found 
that the part of the floor on which the polish was spread was a danger of which 
the defendants knew and was an unusual danger. 


F’. C. Denny for the plaintiff. 
EF. Daly Lewis for the defendants. 


FINNEMORE, J., after stating the facts and reaching the findings sum- 
marised above, continued: The question is, of course, was the plaintiff an invitée ? 
Many cases have been referred to, and I am much obliged to counsel for the 
defendants for his luminous survey of them. It is tempting to follow him to 
discuss them all, but I do not think it is really necessary. In modern times I 
think it is fair to say, having in mind Pearson v. Lambeth Borough Council (1), 
that within certain reasonable limits we tend to widen rather the definition or 
description of “ invitee ”. Looking at SALMOND on Torts (11th Edn.), at p. 558, 
I see the editor quotes Srr Jonn SatmMonp himself, saying that he 


““ thought it sufficient if the occupier had a material interest in the visitor’s 
presence. He defined an invitee as a person who enters on the premises by 
the permission of the occupier granted in a matter in which the occupier 
himself has some pecuniary or material interest.” 


I know that there are other definitions or descriptions which confine it to a 
pecuniary interest only. Weigall v. Westminster Hospital (2) has been referred to. 
The mother of a patient visited him, and from the wards went to see the surgeon 
and trod on a mat which was placed on a highly polished surface. She was held 
to be entitled to recover as being an invitee who met an unusual danger, that is 
to say, a mat on a highly polished surface without anything under the mat to 
prevent it slipping. It is true that in that case the patient, a boy, was a paying 
patient. It is quericd by Asquirn, L.J., in his judgment inthe case of Pearson 
v. Lambeth Borough Council (1) ([1950] 1 All E.R. at p. 688) whether that really 
made any difference or not. Again, I think it might well be that the position tc day 
is rather different, because a person who goes to a state hospital in these days is 
not a person going to a charitable voluntary hospital as in the old days ; he isa 


E 
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person going to a hospital maintained by the state, towards which he himself 
pays his contributions through national health insurance and in othe 
and it might be even on the narrower interpretation of ‘ invitee ” that he might 
be brought within the definition. I would be satisfied in this case to say that in 
my view a visit by a wife at the invitation of a hospital to her dangerously ill 
husband in the hospital is a matter of material interest both to her and to the 
hospital. 

If on the other hand that be wrong and the true position be that she was there 
only by leave and licence as a licensee, I think she would still be entitled to 
recover because, in my view on the evidence before me, this was a concealed 
danger. The word ‘ trap ’’ was often used, but, as Hamiuton, L.J., pointed 
out in Latham v. R. Johnson &: Nephew, Ltd. (3) ({1913] 1 K.B. at p. 415): 


r ways; 


“A trap is a figure of speech, not a formula. It involves the idea of 


concealment and surprise of an appearance of safety under circumstances 
cloaking a reality of danger.” 


If this floor where the polish was spread was to the plaintiff no different in 
essence from the rest of the floor and looked safe, it seems to me that it was a 
safety which was wholly illusory. It was not safe. It was plainly slippery and 
dangerous for the reasons which I have already indicated, and there was not 
anything reasonably to bring to her attention that difference; so even if she were 
a licensee I still think she suffered damage as a result of coming on a concealed 
danger of the sort against which a licensee as well as an invitee is entitled to be 
protected. In the absence of any warning and in the absence of anything put 
in the way or any obvious appearance, I think this danger was a concealed 
danger. Counsel argued that it was obvious; but I do not think it was. It 
would be obvious, I suppose, if one walked down the ward with one’s eyes fixed 
on the ground to see when and where and if the boards changed at all; but that 
is not what people are supposed to do when they walk along the ward of a 
hospital. A person looks in front of himself for any obvious obstruction: it does 
not seem to me one is called on to make a particular search of the floor as one 
goes along. One is entitled to assume that the person who allowed one to walk 
along that floor and is in charge of that floor has not left there or put there some 
danger which is not, in my opinion, an obvious danger—at all events, without 
very close and scrupulous examination. 

There is a final point which I confess appeals to me because it seems to be 
common sense; and that is one which was indicated very plainly indeed by 
DeEnnineG, L.J., in Dunster v. Abbott (4), and, I think, indicated by SOMERVELL, 
L.J., also. After all, does it matter what the plaintiff was ? Everybody agrees 
that she was properly in the ward. She had asked permission, indeed, to go in. 
We need not bother ourselves with what might be the position of a trespasser. 
After she has gone into the ward, taking the premises as she finds them as a 
licensee must, whilst she is there a wholly extraneous danger, which is no part 
of the property itself or of the structure, is introduced into the ward on the floor, 
The simple question seems to me to be, was that negligence ?, that is to say, 
was it negligent to leave that polish on the floor when someone comes walking 
along without giving that person a warning ? In Dunster v. Abbott (4)—which, 
it has always to be remembered, was decided in favour of the defendant on appeal 
—DeEnninaG, L.J., said ([1953] 2 All E.R. at p. 1574): 


“In this case, however, it does not matter whether the plaintiff was 
an invitee or a licensee. That distinction is only material in regard to the 
static condition of the premises. It is concerned with dangers which have 
been present for some time in the physical:structure of the premises. It has 
no relevance in regard to current operations, that is, to things being done 
on the premises, to dangers which are brought about by the contemporaneous 
activities of the occupier or his servants or of anyone else.” 
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I think, with perhaps certain qualifications, that is right to be applied to the 
present case. DENNING, L.J., continued ([1953] 2 All E.R. at p. 1574): 


“Tn regard to current operations, the duty of the occupier—or of the 
person conducting the operations—is simply to use reasonable care in all 
the circumstances. This duty is owed alike to all persons lawfully on the 
premises who may be affected by his activities, and it is the same whether 
the person injured is an invitee or a licensee, a volunteer or a guest. Negli- 
gence causing damage gives a cause of action, and it is not proper nowadays in 
this regard to draw any distinction between negligent acts of commission 
and negligent omissions.” 


It was held in that case that while there was no complaint about the premises, 
what the occupier had actually done in regard to providing light was to act 
with reasonable care and therefore, of course, the defendant succeeded and the 
plaintiff failed. 

Here I think the position is that the defendants through their servants did not 
act with reasonable care, which I think required a warning to be given to this 
lady that as she walked towards the door there was this polish in the way. I do 
not think this is a case where nobody was negligent. Many slips happen without 
any negligence; but here there was an obvious cause for the slipping. Further, 
I think it is not a case of contributory negligence. I do not think this lady was 
negligent in the way she walked along the floor or negligent in failing to see the 
unpolished liquid still on the floor. 

In regard to damages, the lady is some sixty-seven years of age, I think. She 
is not a wage earner. She has not, therefore, lost money in that way and she 
will not lose money in that way in future. But she has received a very serious 
injury. The agreed medical report says that she has got a soundly united fracture 
but that there is one inch shortening in her leg and permanent considerable 
limitation of movement of the right hip. It will be remembered that the fracture 
was in the thigh. She has got her thigh plated and pinned, and at least one 
of those pins protrudes in such a way that there might have to be another 
operation, though this consequence does not follow of certainty. She is severely 
incapacitated and can only potter about in the house, being able to walk only 
for a very short distance out of doors using a stick. She can do such light jobs 
as cooking, dusting, making her bed, etc., and she can now use the stairs. She 
is permanently incapable of work which involves kneeling or much stooping. 
From the answers which the plaintiff gave, chiefly in cross-examination, I should 
judge her to have been a lady of considerable activity, probably physical as 
well as mental; and for the rest of her life she is turned into a cripple. That 
is what it really comes to, Although there is no loss of wages or any future 
expected special damage, she is entitled to reasonable general damages for the 
injuries done to her. I propose to assess general damages at the sum of £750 
and to add to that the agreed sum of special damage. 

Judgment for the plaintiff. 

Solicitors: R. J. Lewis & Co. (for the plaintiff) ; Sharpe, Pritchard & Co., agents 
for J. S. Tapsfield (for the defendants). 

[Reported by A. P. Prinaie, Esq., Barrister-at-Law.] 
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A Re BURTON’S SETTLEMENT TRUSTS. PUBLIC TRUSTEE v. 
MONTEFIORE AND OTHERS. 


[Court or Apprat (Sir Raymond Evershed, M.R., Jenkins and Hodson, L.JJ.), 
January 26, 1955.] . 


B Settlement—Rule in Lassence v. Tierney—Trustees directed to divide the trust 
fund or without actual division to treat the same as divided into two equal 
parts and to appropriate one of such parts as the share of each of settlor’s 
two daughters—Daughter’s share not to vest absolutely in her—Life interest 
to daughter with remainder to issue—Accruer clause—Both daughters dying 
without issue—Destination of trust fund. 

Cc By a voluntary settlement, made on Apr. 10, 1919, the settlor settled 

certain investments for the benefit of his two daughters, A.B. and I.B. 
In the recital to the settlement it was stated that the investments had been 
transferred to the trustees of the settlement “‘ to be held by them irrevocably 
upon the trusts hereinafter declared concerning the same”. By cl. 2 the 
trustees were directed to stand possessed of the trust fund and of the annual 
D income thereof ‘“‘ upon trust to divide the trust fund or without actual 
division to treat the same as divided into two equal parts and to appropriate 
one of such parts as the share of each ”’ of the two daughters, A.B. and I.B., 
respectively. By cl. 3, “ the share of the trust fund of each of the said two 
daughters ” was not to vest absolutely in such daughter but should be 
retained by the trustees on trust during the life of such daughter to pay the 
E income of such share to her, and, after the death of such daughter, on trust 
for her issue. By cl. 4 it was provided, “ If the trusts hereinbefore declared 
concerning the share of either such daughter shall fail then . . . such share 
shall go and accrue by way of addition to the share of such other daughter 
and shall be held upon the trusts and subject to the powers and provisions 
herein declared and contained concerning her original share or as near thereto 
F as circumstances will admit.’ By cl. 5, “‘ The trustees may at any time 
or times raise any part or parts not exceeding in the whole one moiety of the 
share of either such daughter or of the expectant share of any child or remoter 
issue of such daughter (but with her consent in writing during her lifetime) 
in the trust fund and may pay or apply the same for his or her advancement 
or benefit in such manner as the trustees shall think fit ”’. On Aug. 31, 1927, 

G A.B. died a spinster. In 1932 the settlor died. On Sept. 25, 1952, I.B. died, 
also a spinster. On an application to the court by the trustee of the settle- 
ment to determine the destination of the trust fund, 

Held: on the true construction of the settlement, cl. 2 gave to each of the 
daughters an absolute beneficial interest in one half of the trust fund, subject 
to the trusts which were engrafted on those absolute interests by the 

H subsequent clauses; and, therefore, there being an initial absolute gift to 

the daughters, the rule in Lassence v. Tierney (1849) (1 Mac. & G. 551) and 
Hancock v. Watson ([1902] A.C. 14) applied, and, as, in the events which had 
happened, the engrafted trusts had not exhausted the whole beneficial 
interest in the fund, the original absolute gift in favour of the two daughters 
remained and there was no resulting trust for the representatives of the 


I settlor. 
Decision of Roxsureau, J. ([1954] 3 All E.R. 231) reversed. 


[ As to the Rule in Lassence v. Tierney, see 34 Hatspury’s Laws (2nd Edn.) 
214, para. 270; and for cases on the subject, see 43 DicEstT 643-645, 790-799, 
and 44 Dicest 554-556, 3715-3724.] 

Cases referred to: 
(1) Hancock v. Watson, [1902] A.C. 14; 71 L.J.Ch. 149; 85 L.T. 729; 43 
Digest 644, 792. 


434 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


(2) Re Gatti’s Voluntary Settlement Trusts, [1936] 2 All E.R. 1489; Digest 
Supp. 
(3) Re Hatch, [1948] 2 All E.R. 288; [1948] Ch. 592; [1948] L.J.R. 1393; 
2nd Digest Supp. 
(4) Re Walter's Will Truste, [1948] 2 All E.R. 955; [1949] Ch. 91; [1949] 
L.J.R. 225; 2nd Digest Supp. 
(5) A.-G. v. Lloyds Bank, Ltd., [1935] A.C. 382; 104 L.J.K.B. 523; 152 L.T. 
577; Digest Supp. 
(6) Re Litt, [1946] 1 All E.R. 314; [1946] Ch. 154; 115 L.J.Ch. 114; 174 L.T. 
. 184; 2nd Digest Supp. 
(7) Lassence v. Tierney, (1849), 1 Mac. & G. 551 (41 E.R. 1379); 2H. & Tw. 
115 (47 E.R. 1620); 15 L.T.O.8. 557; 44 Digest 553, 3716. 


Appeal. 

Tho first, second and third defendants in a cause commenced by originating 
summons appealed from an order of RoxBURGH, J., dated Oct. 8, 1954, and 
reported [1954] 3 All E.R. 231. The summons was taken out by the trustee of 
a deed of settlement, dated Apr. 10, 1919, to determine whether on the true 
construction of the deed and in the events which had happened of the death 
without issue of the settlor’s daughters, Audrey Evelyn Burton and Ida Marion 
Burton (the beneficiaries named in the settlement), the trust funds subject to the 
settlement were now held (a) on trust in equal moieties for the respective personal 
representatives of the deceased beneficiaries, or (b) on trust, as to the entirety, 
for the personal representative of Ida Marion Burton, the later survivor of the 
beneficiaries, or (c) on a resulting trust for the personal representative of the 
settlor (who died on July 12, 1932), or (d) on and for some other and what trusts. 
The first and second defendants were the personal representatives of Audrey 
Evelyn Burton, and the third defendant was the personal representative 
of Ida Marion Burton. The fourth defendant was the personal representative of 
the settlor. Roxspureu, J., held that there was a resulting trust for the personal 
representative of the settlor. 


Raymond Jennings, Q.C., and A. J. Belsham for the appellants (the first, 
second and third defendants), the personal representatives of the settlor’s 
daughters. 

R. W. Goff, Q.C., and Ian Campbell for the respondent (the fourth defendant), 
the personal representative of the settlor. 

E. I. Goulding for the trustee of the settlement. 


SIR RAYMOND EVERSHED, M.R.: In the well-known case of Hancock 


v. Watson (1) it was clearly laid down in the words of Lorp Davey ([1902] 
A.C. at p. 22): 


ac 


... if the terms of the gift are ambiguous, you may seek assistance in 
construing it—in saying whether it is expressed as an absolute gift or not— 
from the other parts of the will, including the language of the engrafted 
trusts.” 

In that case it was a will which was being construed. Lorp DAvEy went on to 

say (ibid.): ‘‘ But, when the court has once determined that the first gift is 

in terms absolute ’’,—which I take to mean “ is by or as a consequence of its 
language absolute ’—‘“ then if it is a share of residue (as in the present case) 
the next of kin are excluded in any event ”’. 

That rule, so laid down with such high authority, has been regarded as well 
established ever since, and may be treated as part of the equipment of our law 
in dealing with problems such as have arisen in this case, whether they emerge 
from a settlement or from the terms of a will. I am inclined to think that the 
rule has become so well established that counsel for the appellants may be right 
in saying that conveyancers, having the rule in mind, may use formulae in an 
opening paragraph of directions or dispositions deliberately so that the settlement 
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a ee: i pemanrigraes be, will be complete—that is, not fail altogether of 

gh the specific trusts which are later elaborated, for one reason or 
another, wholly determine. However that may be, the question in this case 
is one of the construction of the particular document, viz., on its true construc- 
tion, is there here to be found a disposition, absolute in character, first made in 
favour of the two persons named in the settlement and only qualified to the 
extent of the detailed and more limited trusts which follow ? 

We are concerned with a voluntary settlement made in 1919 by one Arthur 
Burton. It was a settlement contrived, to quote its own language, for the purpose 
of “making some provision for the maintenance, education and benefit ” of 
the settlor’s two daughters, to whom I will hereafter refer as Audrey and Ida. 
Both those daughters died, the one in 1927 and the other in 1952, unmarried 
and without issue. The settlor had died twenty years before the death of Ida, 
so that the issue which has arisen is one between the estate of the settlor, on the 
one hand, and the estates of the two daughters, on the other. On the one hand, 
on behalf of the settlor’s estate, it is said that there was no effective or intended 
disposition by the settlement other than that which emerges from the specific 
trusts set out in cl. 3 and the following clauses; and that, since all those trusts 
failed in the events which I have stated, the resulting trust in favour of the original 
disponor survives and the property (which is considerable: some £20,000) is to 
be treated now as part of the settlor’s estate. On the other hand, it is submitted 
by counsel for the appellants that, on its true construction, cl. 2 of the settlement 
—read, not in isolation, but in the context both of the preceding recitals and of 
the subsequent operative clauses—is found, on its language, to confer an absolute 
gift on Audrey and Ida, only limited to the extent of the subsequent trusts, 
so that, by reason of the failure of those trusts, the absolute nature of the original 
disposition survives for the benefit of the daughters’ estates. 

As the learned judge stated at the beginning of his judgment ([1954] 3 All E.R. 
at p. 232), this difficult case is a further instalment of the chapter relating to the 
rule in Hancock v. Watson (1). Roxsureu, J., further observed that, although the 
rule may be simply stated, its application in particular instances is sometimes 
far from simple, and in this case, indeed, very far from simple. For my part, 
however, having attended closely to the arguments with which the case has been 
illuminated in this court, I have reached a different conclusion from that which 
commended itself to RoxpurcH, J. I think that there was, by virtue oL-cla2: 
construed in its appropriate context, such a disposition in favour of Audrey 
and Ida as now survives for the benefit of their respective estates. 

I must now read some not inconsiderable part of the settlement. I have 
already indicated the recital, but I will read it in full. It says: 


“Whereas the settlor being desirous of making some provision for the 
maintenance education and benefit of his daughters Audrey Evelyn Burton 
and Ida Marion Burton respectively has transferred the investments 
mentioned in the schedule hereto into the joint names of the trustees to 
be held by them irrevocably upon the trusts hereinafter declared concerning. 
the same Now this indenture witnesseth ...” 


It is true, as was pointed out by counsel for the personal representative of the 
settlor, that the provisions which are ipsis verbis for the maintenance, education 
and benefit of Audrey and Ida and are found in cl. 3 (ii) related exclusively to 
income. To that general statement, only this qualification should be added: 
that the peculiar terms of cl. 5 of the settlement (which were not, I think, drawn 
to the attention of Roxpures, J.) also contemplate, as I read the clause, & 
benefit in the form of capital application for Audrey or Ida. Nevertheless the 
recital leaves in my mind a strong impression that the settlor is expressing 
an out-and-out disposition for good and all of the funds settled—with the primary 
object, of course, of benefiting the two daughters. The words at the end of the 
recital, ‘ to be held by them irrevocably upon the trusts hereinafter declared ", 
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which phrase must include the trusts of cl. 2, lend some support to that view. A 
I then come to cl. 2 as the first clause relates merely to investment. Clause 


2 reads: 

“The trustees shall stand possessed of the investments mentioned in the 
schedule hereto and the investments for the time being representing the same 
(hereinafter called the trust fund) and of the annual income thereof upon B 
‘trust to divide the trust fund or without actual division to treat the same 
as divided into two equal parts and to appropriate one of such parts as the 
share of each of them the said two daughters of the settlor namely [Audrey 

and Ida] respectively.” 
In case it should be thought that I am departing from the principle that this 
clause must not be construed in isolation, I will not now pause to comment on q 
it, but will first read the other relevant parts of the settlement. Clause 3 opens: 


“The share of the trust fund of each of the said two daughters of the 
settlor shall not vest absolutely in such daughter but shall be retained by the 
trustees upon the trusts following...” 
There are then life interests given in the daughters’ favour, including the provision D 
in el. 3 (ii), to which I have earlier alluded, as regards the maintenance, education 
and benefit during minority only. Clause 3 (iii) contains trusts in usual and 
orthodox form, to the effect that “‘ after the death of such daughter the trustees 
shall hold such share ” for the benefit of issue of that daughter; and there is a 
provision at the end about hotchpot, again in conventional form, but I will 
refer particularly to it because of the repetition of the formula ‘‘ share of such 
daughter”. It says that, in default of appointment to the contrary, no child E 
shall take any share of the unappointed part of “the share of such daughter ” 
without bringing any share appointed to him or her into hotchpot. 

Then come cl, 4 and cl. 5, which I will read substantially in full. Clause 4 is: 


“If the trusts hereinbefore declared concerning the share of either such 
daughter shall fail then subject to the trusts powers and provisions herein F 
declared and contained . . . such share shall go and accrue by way of 
addition to the share of such other daughter and shall be held upon the trusts 
and subject to the powers and provisions herein declared and contained 
concerning her original share or as near thereto as circumstances will admit.” 


Clause 5 is: 


“The trustees may at any time or times raise any part or parts not G 
exceeding in the whole one moiety of the share of either such daughter 
or of the expectant share of any child or remoter issue of such daughter 
(but with her consent in writing during her lifetime) in the trust fund and 
may pay or apply the same for his or her advancement or benefit in such 
manner as the trustees shall think fit.” 


The remaining clauses are, admittedly, of no value for present purposes, 

On those clauses, it has been the argument of the respondent (the settlor’s 
personal representative), which argument prevailed in the court below, that the 
provisions of cl. 2 amounted in their effect and on their true meaning to no more 
than a direction to the trustees to take the trust fund and to divide it into two 
equal parts, and to appropriate each such part for the trusts and purposes set I 
forth in the following paragraphs, but for no other purposes. In a sentence, 
it was said that that clause with that meaning was of a merely administrative 
character. There is no doubt that the language, at first blush, would strike 
the eye of the reader as being, at any rate primarily, directed to what might 
fairly be called “‘ administrative purposes’, There are no words of gift in clear 
or express terms. On the other hand, I think it is no less clear that words of 
that kind (namely, trusts to divide and appropriate) are apt and competent in 
& proper context to convey beneficial interests. Examples, such as Re Gatti’s 
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Voluntary Settlement Trusts (2) and Re Hatch (3), were cited to us by counsel 
for the appellants. According to counsel for the respondent, what he called the 
o purely mechanical nature ” of cl. 2 was emphasised by the use of the words 
“ divide .. - or without actual division ... treat the same as divided,”’ and the 
only case cited to us where a closely comparable formula occurred was Re 
Walter's Will Trusts (4), which came before JENKINS, J., when he was sitting 
at first instance. The decision of JENKINS, J., in that case, however, did not 
require that he should express a view whether the language in the will or instru- 
ment before him was such as to confer absolute gifts, and he preferred (to use 
his own language, [1948] 2 All E.R. at p- 961) “ not [to] indulge in the expression 
of any superfluous views ” on that matter. I do not, however, think that those 
added words “ or without actual division to treat the same as divided ” are of 
real significance one way or the other. 

From the point of view of the appellants, I think that it is, however, significant 
that the only provision in the settlement which produces the all important 
result of equal division between the two principal beneficiaries and their children 
is cl. 2, where it speaks of division “into two equal parts’; and I think also 
that the direction to appropriate one of such parts as the share of each of the two 
daughters is equivalent to saying, what is perhaps the same thing in different 
language—" appropriate as the share of or in the trust fund of the two daughters ”. 
This view is supported by the opening words of cl. 3. I am inclined to think 
that cl. 2, if it were intended to be merely mechanical or administrative in 
purpose, is much more elaborate than is necessary or than one would expect; 
but, again, I remind myself that it is not a question of looking at cl. 2 in isolation. 
Nevertheless, examining the context of the other clauses tends to reinforce 
the view to which I have been inclined by looking at the recital and cl. 2 itself. 
As counsel for the appellants observed, in the later clauses the settlor speaks 
passim of “the share of the daughters’ and “the share in the trust fund”. 
There is also another point of considerable significance, namely, that cl. 3 opens: 
“The share of the trust fund of each of the said two daughters of the settlor 
shall not vest absolutely ’—a formula which, according to the ordinary sense 
of the language, seems to imply that at least it vests, and that what the settlor 
is here saying is: ‘“‘ Notwithstanding what otherwise would have been an 
absolute disposition, I now propose to impose certain qualifications ’’—and those 
qualifications follow. The force of that particular formula clearly impressed 
itself on the mind of Roxsuragu, J., although he was inclined to treat the word 
“ absolutely ” as being no more than a contrast to the limited or life interests 
subsequently given; but, with al] respect, I do not think that that is a sufficient 
answer to the force of the argument based on that language. 

I shall now say a word or two about cl. 4, because I think that the learned 
judge thought that it was of considerable significance in determining this matter. 
It will be recalled that cl. 4 is the accruer clause. As things have turned out 
it does not in the least matter, if counsel for the appellants is right in other 
respects—that is, if his major premise arising out of cl. 2 is established—whether 
the two daughters’ estates take the trust property equally between them or 
whether the whole property goes to the estate of Ida, the daughter who lived 
longer, for I understand that all Audrey’s property passed to Ida. That perhaps 
is fortunate, because I have had some difficulty in accepting the view, which 
counsel for the appellants was inclined to advance, that the joint effect of cl. 2 
and cl. 4 was that, the whole property having gone, so to speak, together into 
“the Ida half,” Audrey’s share having been added to Ida’s, consequently, in 
the events which happened, the whole capital went to Ida’s estate. It is un- 
necessary for me to express any view one way or the other on that matter, but, 
as at present advised, I should not be prepared to assent to that conclusion, 

It will be convenient at this stage for me to make a reference to A.-G. v. 
Lloyds Bank, Ltd. (5), one of the cases to which Roxsureu, J., referred, and 
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which I have found useful on this matter. That was in many ways a curious 
case and, as regards the disposition conferring the original absolute gift, the 
language was far more forceful in favour of an absolute gift than the language 
in the present case. In the events which had happened, a settlor had, by an 
appointment (the power to make which she had conferred on herself by an earlier 
settlement), conferred what, prima facie, were absolute interests on three 
children in equal shares, and, as in the present case and in many other cases in 
the books, the appointment then contained, grafted on to the original disposition, 
limitations qualifying the absolute nature of the first disposition, the qualifying 
dispositions including an accruer clause which, mutatis mutandis, can be taken, 
I think, as substantially equivalent to the accruer clause in the present case. 
At the death of the settlor all these three children still survived, but none of'them 
had any issue. The point in the case was one of death duties, but it was an 
argument put forward on behalf of the taxpayers which prevailed and was 
conclusive in the taxpayers’ favour, that this was a Hancock v. Watson case (1). 
Lorp Tomuin referred ({1935] A.C. at p. 394) to the nature of that rule, which 
I need not repeat, for I have quoted* from Lorp Davey’s speech in Hancock v. 
Watson (1) ({[1902] A.C. at p. 22). Lorp Tomxin continued ([1935] A.C. at p. 394): 


“|. Lam satisfied that the frame of the appointment is such as to attract 
the application of the rule . . . which admittedly is to be regarded in con- 
struing non-testamentary instruments as well as in construing testamentary 
documents...” 

After citing Lorp Davery’s language, he went on (ibid., at p. 395): ‘‘In the 
present case it is to be observed that the gift is in the first instance absolute in 
form ’’, and he then quoted the relevant words of the deed of appointment. 
He proceeded (ibid.): 

*. . . throughout the clauses containing the engrafted trusts there are 
phrases indicating ownership such as the * share of each child ’ or ‘ the shares 
in the trust fund of the others of the settlor’s three children ’.” 


That language is, I think, applicable also to the present case by reason of the 
use of the formula “ share of such daughter ’’, which I have already mentioned; 
but Lorp Tomurn further said ({[1935] A.C. at p. 395): ; 


‘ 


Woes I cannot find in the language of the engrafted trusts anything 
appropriate to have effect if there be a failure of the stocks of all three 
children,” 


The engrafted trusts included the accruer clause. It is true, so far as I know 
that the particular point which was argued in the present case on the dneeice 
clause was not debated in the House in A.-G@. v. Lloyds Bank, Ltd. (5); neverthe- 
less, Lorp Tomirn took the view that if all stocks failed the result would be that 
after the last surviving child had by reason of the accruer clause enjoyed is 
income of the whole fund, it would then go back into three portions Bri: ortion 
going to the estate of one of the three children. I have found that ae e of 
some help towards my own inclination (and, as I have said, I anes, no aan 
view) that a similar result should arise, if it were necessary ie decide that, out of 
cl. 4. However that may be, I think that the accruer clause, cl. 4, does n t ‘ th 
help the argument here one way or the other. a pipe aes: 
Clause 5 is obviously very peculiar, because, at first sight, i 
ordinary clause in common form giving the trustees is pecs sa " ee 
capital share of one or other of the daughter’s children for his or fee b : ae 
but, as JENKINS, L.J., observed early in the argument—it appears that oe 
had hitherto observed it—the subject-matter out of which ree ad nee 
may be made is not confined to the expectant share of the child et pve 
the share of... such daughter’; and I find it difficult to resist thé conta 
nn EES 


*See p. 434, letter H, ante. 


H 
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that, on the wording of that clause, the trustees are empowered to raise up to 
half of the daughter’s share and to apply that half share—that is, the capital— 
to the advancement or benefit of the daughter. 

Having regard to the general nature of the settlement, to confer so far-reaching 
a power to apply capital for the benefit of the life tenants in such an obscure, 
casual, not to say accidental, manner is, indeed, surprising; it may lead one to 
suppose that the clause was the result of some afterthought or amendment. Be 
that as it may, if I am right as to the effect produced by its terms, it will be seen 
that the interest of the daughter is not, therefore, in any event exclusively limited, 
according to the expressed language of cl. 3 and the following clauses, to income. 
Though I do not wish to place over-much reliance on it, I think that the point 
which arises from cl. 5 is an indication which favours the view, to which I have 
already expressed my adherence, that cl. 2 is here apt to confer, and ought to 
be treated as conferring, vested interests in equal shares in the corpus of the fund 
on the two daughters limited, but only limited, to the extent of the continuing 
availability of the trusts expressed in the following clauses. 

Matters of construction of this kind do not, I think, lend themselves usefully 
to over-long exposition. I do not forget the points which were argued, particularly 
that put forward by junior counsel for the respondent, that this is, after all, a 
settlement and not a will and that, although the rule in Hancock v. Watson (1), 
as Lorp ToMLIN quite clearly said ({1935] A.C. at p. 394), applies indifferently 
to both, yet in the case of a settlement one may be less unwilling to allow a 
resulting trust, or even to suppose the contemplation of a resulting trust, than, 
in the case of a will, one would allow the possibility of an intestacy because 
the residuary trusts were found in the end incomplete. 

Re Litt (6), to which our attention was also drawn, seems to me to have 
depended very much on its own special facts. In that case the terms of the clause 
corresponding to cl. 4 in the present case provided for accruer, not to the shares 
of the children, but to the children themselves, and one of the original children’s 
shares was not thereafter settled at all. In my opinion Re Litt (6) is of little 
guidance towards the determination of the present problem. For the reasons 
which I have stated and which I do not seek further to elaborate, my own 
conclusion, as a matter of construction of this document (which is plainly, 
as a matter of drafting, not perfect) is that the appellants in this appeal ought to 
succeed; and I, therefore, would allow the appeal. 


JENKINS, L.J.: I agree. The question in this case is whether, on its 
true construction, the settlement of Apr. 10, 1919, gave to the two daughters of 
the settlor absolute interests in equal shares in the trust fund subject to trusts 
engrafted on those interests, which, in the events which happened, did not 
exhaust the whole beneficial interest in the fund, or whether the only interests 
given to the daughters were limited interests which did not exhaust the whole 
beneficial interest. In the former alternative, in the events which have happened, 
the fund must go to the estates of the daughters, or one of them; and, in the 
latter alternative, the fund must go to the estate of the settlor under a resulting 
trust. The question depends, as my Lord has said, entirely on the construction 
of this particular settlement ; and the question is whether it is a settlement 
which, on its true construction, attracts the rule in Hancock v. Watson (1) or 

. Tierney (7). 
“eae ne thie ae may apply, it is necessary to find in the will or settlement 
an absolute gift of the property in question. The provisions relied on here as 
creating absolute gifts to the two daughters are contained in cl. 2 of the settlement. 


The material words of that clause are: 
oF . upon trust to divide the trust fund or without actual division 


to treat the same as divided into two equal parts and to appropriate one of 
such parts as the share of each of them the said two daughters of the 


%”? 


settlor... 


440 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


In my view, that language is well capable of being construed as having the effect 
of making a gift to each of the daughters absolutely of an equal share of the trust 
fund, that gift being made through the medium of the direction to divide the 
fund, or treat it as divided, and to appropriate it as mentioned in the clause. 
It is said that these words are purely administrative. Speaking for myself, 
I doubt if the argument is much advanced by using general expressions of that 
kind. According to the natural and ordinary meaning of the language here used, 
read in its entirety without adding or subtracting anything, it seems to me that 
it is, as I have said, well capable of being construed as giving the two daughters 
absolute beneficial interests each in one half of the trust fund. 

So much for cl. 2, taken by itself. Clearly it must be construed in the light of 
the other provisions of the settlement; and a prima facie view formed on it 
one way or the other may be modified by the effect of the other parts of the deed. 
It seems to me, looking at the other provisions of the deed, that on balance they 
definitely tend to support rather than to weaken the conclusion that cl. 2 did 
effect absolute gifts to the two daughters. The opening words of cl. 3 are: 


‘“The share of the trust fund of each of the said two daughters of the 
settlor shall not vest absolutely in such daughter but shall be retained by 
the trustees upon the trusts following...” 


Thus one has a reference there to “the share ... of each of the said two 
daughters ’’, which supports the conclusion that by cl. 2 each of the daughters 
has been given a share. Then there is the provision that such share “ shall 
not vest absolutely in such daughter ”’, which, as my Lord has pointed out, 
suggests that, apart from such a direction against absolute vesting, absolute 
vesting would take place. Then in the provision for hotchpot in cl. 3 (iii) of the 
settlement there is a reference, again, to “‘ the share of such daughter ”’; and the 
accruer clause, again, has reference to “ the share of either such daughter ” and 
‘to the share of such other daughter ”’. There is also a reference to ‘‘ the trusts 
. . - herein declared and contained concerning her original share’. Lastly, in 
cl. 5 there is a provision as to advancement, and, if on its true construction that 
provision applies to the daughters as well as to the issue of the daughters, as to 
my mind it must, I think it is more consonant with the view that the daughters 
were given defeasible absolute interests than with the view that they took 
nothing beyond life interests. 

I agree with my Lord that little assistance on the question which we have to 
decide is to be found in the accruer clause, apart from the phrases to which I 
have referred, which are appropriate to the view that each daughter had a share 
in the trust fund. Accordingly, I agree with my Lord that the right view in 
this case is that the rule in Hancock v. Watson (1) or Lassence v. Tierney (7) does 
. apply, and, consequently, that there was no resulting trust for the settlor, but 
that the original absolute gift remained and operated in favour of the eateten 
of the two daughters, or possibly the estate of Ida, as the last survivor of the two. 
Whether it goes to both estates or only to one of them is a matter of diticeoncel 
on which no opinion need be expressed, inasmuch as we were told that the 
daughter Audrey, who died first of the two, in fact left all her property to Ida; 
so that the ultimate destination of the fund would be the same either 


Accordingly, I agree that this appeal should be allowed. al 


HODSON, L.J.: I agree. The learned judge attached little importance 
to the references in the settlement to “the share ” of the trust fund x which 
each of these two daughters were to be interested; but I am of opinion tae 
these references, which appear in several paragraphs of the ae su if 
the view that the document is drawn up on the footing that a share oar Bath 
in each daughter, a share which was subsequently cut down by the os ti 
engrafted on the previous gift. That view is supported by Tee Towne 


F 


H 
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speech in A.-G. v. Lloyds Bank, Ltd. (5) when he said ([1935] A.C. at p. 395) in 
considering another settlement: 


ee 


. . . throughout the clauses containing the engrafted trusts there are 
phrases indicating ownership such as the ‘ share of each child ’ or ‘ the shares 
in the trust fund of the others of the settlor’s three children °.” 


I think that one gets assistance from that passage in saying that the use of the 
word “share” in this context indicates ownership. Lorp Tomiin continued 


(ibid.): 


“ Further I cannot find in the language of the engrafted trusts anything 


appropriate to have effect if there be a failure of the stocks of all three 
children.” 


I think that that passage also applies to the present case. There being no 
provision for the daughters dying without issue, it is of some relevance, for, 
if the settlor had been trying to provide for every event, it would be, at any rate, 
the more difficult to argue that there was an absolute gift; but, if he does not 
do so, there is good ground for saying that there is a gift, which is intended to be 
cut down by the engrafted trusts. 

I would also respectfully dissent from the way in which the learned judge 
dealt with the word “ absolutely ”’ in cl. 3 of the settlement, treating the reference 
to the share not vesting absolutely as being in contrast, not to an apparent 
absolute vesting in the preceding clause, but to the restriction of the interest 
in income, which was to be without power of anticipation during coverture, 
the contrast being between an absolute vesting which would apply to capital 
and an interest in income under trusts which followed. I should have thought 
that the reference to the share not vesting absolutely more readily referred back 
to the preceding clause, which might otherwise be expected to make an absolute 
gift in favour of these daughters. I have nothing further to add. 


Appeal allowed. 


Solicitors: Stileman, Neate & Topping, agents for Walker, Charlesworth & 
Jefferson, Leeds (for the appellants); Gregory, Rowcliffe & Co., agents for George 
Gatey & Son, Windermere (for the respondent); Routh, Stacey & Castle, agents for 
Orford, Cunliffe, Greg & Co., Manchester (for the trustee). 


[Reported by F. Guttman, Esq., Barrister-at-Law.] 
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Re DONCASTER AMALGAMATED COLLIERIES, LTD. 


[CHANCERY DrvistIon (Vaisey, J.), February 2, 1955.] 


Coal Mining—Nationalisation of industry—Compensation—Adjustment spro- 
posal—Time for service—Date when amount of compensation is “ finally 
determined ”’—Coal Industry Nationalisation (Company Adjustment) 

Regulations, 1948 (S.I. 1948 No. 2360), reg. 2 (5). 

The amount of the compensation to be made under the Coal Industry 
Nationalisation Act, 1946, in respect of a company’s transferred assets 
cannot be said to be “ finally determined’ within the Coal Industry 
Nationalisation (Company Adjustment) Regulations, 1948, reg. 2 (5), 
until the day whereon the review of all determinations of the value of 
“compensation units ’’ by the appropriate district valuation board which 
are submitted for review to the referees appointed for that purpose (pursuant 
to s. 12 (5) of the Act of 1946 and the regulations made thereunder) has 
been finally completed. 


[ For the Coal Industry Nationalisation Act, 1946, s. 25, see 16 HatsBury’s 
StaTuTEs (2nd Edn.) 308.] 


Adjourned Summons. 

The liquidators of Doncaster Amalgamated Collieries, Ltd., in voluntary 
liquidation, sought the directions of the court whether on the true construction 
of the Coal Industry Nationalisation (Company Adjustment) Regulations, 1948, 
they ought to distribute the assets of the company available for its contributories 
on the footing that the period of nine months referred to in reg. 2 (5) of the said 
regulations (unless extended by the Minister of Fuel and Power under reg. 23), 
being the period before the expiration of which any adjustment proposal under 
reg. 2 must be served on the company, was to be calculated from (a) the day 
whereon the value of those of the company’s assets which by virtue of the Coal 
Industry Nationalisation Act, 1946, became vested in the National Coal Board, 
and which constituted five ‘‘ compensation units’, -was determined for the 
purposes of the said Act; or (b) the day whereon the review of all determinations 
of the value of ‘compensation units”? by the Yorkshire District Valuation 


Board which should be or have been submitted for review to the referees. 


appointed for that purpose pursuant to s. 12 (5) of the said Act and the regulations 
made thereunder should be finally completed; or (c) any and what other day. 


Rk. B.S. Instone for the applicants, the liquidators. 
T. D. D. Divine for the first respondent, a preference stockholder. 
P. J. Sykes for the second respondent, an ordinary stockholder. 


VAISEY, J.: In this summons the applicants are the joint liquidators in 
the voluntary winding-up of the Doncaster Amalgamated Collierjes, Ltd., and 
the respondents are Mr. Charles Watson Cooper, who is a holder of preference 
stock in the capital of that company, and Mr. William Alfred Ball who is a holder 
of ordinary stock in the company. The summons raises a question on the 
construction of the Coal Industry Nationalisation (Company Adjustment) 
veel anat 1948, and particularly of reg. 2 (5). Indeed, the question really 

epends on the true construction of two words ij 5 ie 
anole m para. (5), viz., “ finally 
This company is one of the coal companies which co isi 
me under the pro 
of the Coal Industry Nationalisation Act, 1946. It was inoorneeee in 1937 


and the coalfield which it operated is situated in the Yorkshire district. It had - 


a very large issued share capital consisting of fe i 
preference stock and ordinary 
ee There have been two successive reductions of capital, one in 1948 mise 
- 8d. was paid off both classes of stock and another j 
Setubind ek er in 1951 when 8s. 4d. was 


A 


C 
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The question which arises is as to the period of nine months which is mentioned 
in reg. 2 (5) in these words: 


“No adjustment proposal shall have effect for the purpose of these regula- 
tions unless notice thereof under para. (2) is served before the expiry of 
nine months from the date when the amount of the compensation to be 
made under the Act in respect of the transfer of the company’s transferred 
interests .. . is finally determined.”’ 


The earlier part of reg. 2 provides for the making of proposals for adjust- 
ment, which means that in certain circumstances the preference stockholders 
are entitled to a further allowance in respect of their capital over and above 
what they would normally receive under the winding-up provisions. In point 
of fact, there has been no application for any adjustment; no preference stock- 
holder has said he wants to formulate an adjustment scheme under the Coal 
Industry Nationalisation Act, 1946, s. 25, and the liquidators say that they have no 
reason to suppose that any such scheme is in the least likely ever to be propounded. 
Section 25 of the Act, the marginal note to which is: “ Adjustments as bet ween 
classes of debenture and shareholders of companies having assets transferred ”’, 
provides for the making of regulations for regard being had to the relative 
expectations of any income yield from the respective interests of the different 
classes and it is under that section that, if a scheme were formulated, it would 
take effect. 

The liquidators have in hand over £200,000 which, in the absence of any 
adjustment scheme, would belong to the ordinary stockholders, and they are 
anxious to distribute that sum as soon as possible. The question is when are 
the liquidators entitled to assume that the risk of an adjustment proposal 
being made will no longer concern them even as a possibility. 

The two suggestions which are made, one on behalf of the preference stock- 
holders and the other on behalf of the ordinary stockholders, are to this effect. 
The preference stockholders say that the moment at which for the first time 
it can be said that the amount of the compensation to be paid under the Act 
of 1946 in respect of the transfer of the company’s transferred interests is finally 
determined, is the date whereon the review of all determinations of the value of 
compensation units by the Yorkshire District Valuation Board, which shall 
have been submitted for review to the referees appointed for that purpose under 
s. 12 of the Act and the regulations, has been finally completed. On the other 
hand, it is suggested that the appropriate date from which the nine months 
will run is the date whereon the value of those of the company’s assets which 
became vested in the National Coal Board, and which constituted five compensa- 
tion units, was determined for the purposes of the Act. 

I think it is extremely unfortunate that the company should be obliged to 
withhold from the ordinary stockholders a sum of money which almost certainly 
will go into their pockets and should be obliged to hold it up for an indefinite 
time. It seems to me most desirable, if it can be achieved, that that money 
should be distributed at the earliest possible moment, but as is pointed out by 
the liquidators, before the company’s share of the compensation allocated to the 
Yorkshire district can be finally known (and it is against that compensation that 
the company’s claim for compensation has to be set), it is necessary to await 
the outcome of those cases within the district which are being taken before the 
referees for review (that is under s. 12 (4) of the Act of 1946) for the reason that 
only after the value of all compensation units within the district has been 
conclusively ascertained will the amount of any necessary scaling down of such 
variations in order to adjust them to the total compensation allocated to the 
district be known. It is said that such cases for review are not expected to be 
disposed of before March, 1955. The liquidators go on to say that if the ae 
months’ period for the purposes of reg. 2 does not commence to ae 
all these cases have been disposed of by the referees, it will not expire unt 
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end of 1955—that is assuming that the estimate of March, 1955, proves to be 
accurate, 

The liquidators further say that in order to avoid prejudicing any preference 
stockholder who may be minded to formulate an adjustment scheme and to 
avoid possibly exposing themselves to a risk of personal liability, they have been 
advised that they should retain for the duration of the nine months’ period a 
sum sufficient to meet the maximum amount which could possibly be allocated 
to the preference stockholders under an adjustment scheme plus a sum for 
costs. They have been further advised that the maximum amount in question 
would be 2s. 43d. per £1 of the preference stock as it was on the primary vesting 
date as defined in the Act, on the ground that the highest price at which the 
stock had changed hands during the three years before that date was 22s. 43d. 
per £1 of stock. They point out that that would involve withholding from 
distribution a total sum of the order of over £200,000, and if that had to be 
retained by them throughout 1955 it would be a conSiderable hardship to the 
ordinary stockholders in view of the fact that no adjustment scheme has yet 
been, or seems likely to be, propounded. They therefore seek the directions 
of the court. . 

I am bound to say that it seems to me that ‘“‘ the amount of the compensation 
to be made under the Act in respect of the transfer of the company’s transferred 
interests ’’ under reg. 2 must have the same meaning as when those terms are 
used in s. 10 of the Act of 1946. I do not see how there can be any final determina- 
tion while these deductions or additions are still possible owing to the action of 
other companies in the Yorkshire district in referring their schemes to the 
appropriate tribunal. It seems to me that “finally determined” is not an 
expression which can be construed as meaning anything short of the ultimate 
date on which the exact amount which is going to be paid for the company’s 
assets under the Act has been made out to the last penny. After all, the word 
“finally ” is a very strong word and so is the word “ determined ”’. 

Mr. Sykes, counsel for an ordinary stockholder, who put his client’s case with 
great ingenuity and commendable briefness, has referred me to another regulation 
in which the words “ finally determined ” also appear. Fortunately, I have 
not to construe that regulation, which is reg. 9 of the Coal Industry Nationalisa- 
tion (Company Adjustment) Regulations, 1948, but it contains two very 
extraordinary expressions, one a reference to compensation being “‘ finally or more 
fully determined ” and the other a reference to it being “ finally or sufficiently 
determined”. What those terms mean in that regulation I do not pause to 
inquire, but I do not think it can throw any light on the plain and unqualified 
words “ finally determined ” as they appear in reg. 2 (5) which I have to construe. 

I thought at one time that some difficulty would arise in my determining 
this point at all, because reg. 23 provides: 


“ Any period or date specified in these regulations as the period within 
which, or the date by which, anything is to be done may, notwithstanding 
that the period has expired or the date has passed, being a period, be 
extended, or, being a date, be postponed...” 


by the Minister of Fuel and Power or by any tribunal set up under the Act. 
Most unfortunately, I think, that regulation only allows the Minister, as far as 
I can understand it, to extend a period or postpone a date and it does not allow 
the Minister to limit a period or anticipate a date. Therefore, however meritorious 
the case for an earlier distribution may be, it seems to me that once I have 
arrived at the conclusion that reg. 2 (5) means exactly what it says and nothing 
else, there is nothing in reg. 23 which would enable the Minister to anticipate 


‘ 


E 
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my view the words “ finally determined ” in reg. 2 (5) mean exactly what they 
say, and that the final determination of the amount must be, and can only be 
the day whereon the review of all determinations of the value of compensation 
units by the valuation board which shall have been submitted for review to the 
referees shall be finally completed. The unfortunate result of that is, I am 
afraid, that the liquidators cannot anticipate the date which is apparent ly laid 
down in the regulations, with the consequence to the ordinary stockholders 
that they will have to be kept out of this very large sum of money for a con- 
siderable period. The liquidators might in certain circumstances obtain the 
leave of the court to make a further distribution on evidence that the risk of 
any adjustment scheme being propounded in relation to this company is non- 

existent, but I merely mention that as a possibility. 
=. Order accordingly. 

Solicitors: Linklaters & Paines (for all parties). 

[Reported by R. D. H. Osporne, Esq., Barrister-at-Law.] 


JESS B. WOODCOCK & SON, LTD. v. HOBBS. 


[Court or AppEat (Denning, Birkett and Parker, L.JJ.), January 18, 19, 20, 
1955.] 


Husband and Wife—Deserted wife in occupation of husband’s dwelling-house— 
Licence to occupy rent free—Purchaser acquiring property with notice of 
wife's occupation. 

Before 1940 the defendant and her husband H. resided in premises of 
which he was tenant, paying the standard rent of £1 per week. He carried 
on a transport business there. In 1940 H. deserted the defendant who 
remained in the house, H. continuing to pay the rent. In 1948 H. bought 
the premises. He permitted the defendant to continue to live in them, 
paying her £2 per week maintenance. In 1950 the British Transport 
Commission compulsorily acquired the transport business, including the 
premises, and in June of that year they wrote to the defendant offering her a 
tenancy of the premises at 21s. 2d. per week, which represented the standard 
rent together with a permitted increase. H. replied to that letter stating 
that the defendant was in occupation as a caretaker and that the rent 
which he had paid prior to his purchase of the premises represented part of 
the allowance which he made to her. The commission made no further 
inquiry. On Apr. 12, 1954, the plaintiff company purchased the whole 
undertaking from the commission, whose form of tender for the sale stated 
that the defendant lived there rent free, under an arrangement alleged to 
have been made in 1943 between H. and herself, on condition that she 
acted as caretaker in the absence of H. and his staff; the tender further 
provided that the purchase was subject to the defendant’s occupation. 
The plaintiff company made no further inquiry as to the position of the 
defendant. On May 17, 1954, the plaintiff company served the defendant 
with notice to quit. At no time had the defendant paid or offered to pay 
any rent nor had she ever accepted the offer of a tenancy made to her in 
June, 1950. 

Held: (i) (by DENNING and BirKett, L.JJ.) the plaintiff company was 
a bona fide purchaser of the premises for value but with notice that the 
defendant was in occupation and, in the circumstances, with constructive 
notice of her equity to remain in occupation, and accordingly the plaintiff 
company’s purchase was subject to the defendant’s equity to remain in 
occupation as a deserted wife, but 

(ii) (by the Court) the defendant’s equity was a right to continue in occu- 
pation for so long only as the court in its discretion thought to be reasonable 
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and, in the circumstances, she would be ordered to give up possession at the 
expiration of three months. 

Bendall v. McWhirter ({1952] 1 All E.R. 1307), Ferris v. Weaven ([1952] 
2 All E.R. 233) and Street v. Denham ([1954] 1 All E.R. 532) considered and 
explained. 

Appeal allowed. 


[ Editorial Note. A deserted wife’s right to remain in possession is an equity 
(see per DENNING, L.J., at p. 449, letter B, post). Im accordance with general 
principles of equity, therefore, the right is good against a purchaser for value 
with notice and, presumably, against a volunteer, but should not be good, it 
seems, against a purchaser in good faith and for value without notice. Difficult 
questions may, perhaps, arise regarding the circumstances which will suffice 
to give to a purchaser for value notice of the wife’s right, and indeed in the present 
case ParKER, L.J., refrained from holding that the purchasers had notice of the 
wife’s rights. Constructive notice normally extends only to facts which would 
have been discovered if prudent inquiries had been made (see Law of Property 
Act, 1925, s. 199 (1) (ii); 20 Hatspury’s Statutes (2nd Edn.) 822), and does not 
necessarily extend to all adverse claims (see, e.g., Smith v. Jones, [1954] 2 All 
E.R. 823). It is perhaps doubtful, however, whether the term “an equity ” 
when used to describe such a right as that of the wife in the present case bears 
the same meaning as did “‘ an equity ”’ when referred to by the old Court of 
Chancery. The term may be a synonym for a just entitlement rather than a 
right arising under the system of law known as equity. 

As to a Deserted Wife’s Right to Remain in the Matrimonial Home, see 16 


A 


Hatsspury’s Laws (2nd Edn.), 1954 Supp., para. 1211; and for cases on the E 


subject, see 27 Dicrst, 3rd Supp., 62la-621e. 

As to Constructive Notice, see 13 HatsBpury’s Laws (2nd Edn.) 104, para. 95; 
and for cases on the subject, see 20 Dicrst 300, 301, 551-553, and 329, oo0. 
730-748.] 

Cases referred to: 
(1) Bendall v. McWhirter, [1952] 1 All E.R. 1307; [1952] 2 Q.B. 466; 3rd 
Digest Supp. ; 

(2) Street v. Denham, [1954] 1 All E.R. 532. 

(3) Ferris v. Weaven, [1952] 2 All E.R. 233; 3rd Digest Supp. 

(4) Savage v. Hubbold, (June 11, 1953) The Times. 

(5) Lloyds Bank, Ltd. v. Oliver’s Trustee, [1953] 2 All E.R. 1443; 3rd Digest 

Supp. 
(6) Barclays Bank, Ltd. v. Bird, [1954] 1 All E.R. 449; [1954] Ch. 274. 
(7) Hole v. Cuzen, [1953] 1 All E.R. 87; sub nom. Bradley-Hole v. Cusen, 
[1953] 1 Q.B. 300; 3rd Digest Supp. 
(8) Hunt v. Luck, [1902] 1 Ch. 428; 71 L.J.Ch. 239; 86 L.T. 68; 35 Digest 
469, 2044. 
(9) Universal Permanent Building Society v. Cooke, [1951] 2 All E.R. 893; 
[1952] Ch. 95; 3rd Digest Supp. 
(10) Bull v. Bull, [1955] 1 All E.R. 253. 
Appeal. 


The plaintiff company appealed from an order of His Honour J UDGE ANDREWS 
at Bow County Court, dated Nov. 1, 1954, dismissing a claim for possession of 
premises known as 132, Princes Road, Buckhurst Hill, Essex. 

Hi. Vester for the plaintiff company. 

M. P. Picard for the defendant. 


DENNING, L.J.: Jess B. Woodcock & Son, Ltd. claim possession of a 
house, 132, Princes Road, Buckhurst Hill. It is occupied by the defendant 
Mrs. Hobbs, a married woman, who has been deserted by her husband. The 
husband, Mr. Hobbs, carried on a transport business in a yard in Buckhurst 
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Hill. He lived with his wife in this house No. 132, Princes Road, at the entrance 
to the yard. For a great many years he was a tenant of the house at a rent of 
£1 per week, which was the standard rent. In 1940 he left his wife and went to 
live with another woman. His wife remained in the house and the husband paid 
the rent. In 1948 the husband bought the house himself and no longer paid 
rent, but he let the wife remain in the house and paid her £2 a week maintenance. 

After the nationalisation of the road transport industry, the British Transport 
Commission in March, 1950, acquired from Mr. Hobbs his transport business 
including this house. They acquired the whole undertaking by compulsory 
acquisition for the sum of £7,180. On June 8, 1950, they wrote to the defendant, 
who was still in occupation, asking her if she had any objection to a tenancy 
being created in her favour at 21s. 2d. a week. The figure of 21s. 2d. represented 
the standard rent of £1 plus a permitted increase. The defendant did not answer 
the letter herself but sent it to her husband, because she thought he was 
responsible for keeping a roof over her head. Mr. Hobbs, through his solicitors, 
dealt with the letter. They wrote on June 12, 1950: 


“Mr. Hobbs was the original tenant of the premises at the time he 
purchased, and has separated from his wife, leaving her in occupation and 
whereas prior to his purchase he paid the rent, he has since that date treated 
the rent as part of the allowance which he makes to his wife and also as 
consideration for her acting as caretaker in respect of our client’s business 
at the adjoining premises, answering inquiries, etc., in the absence of our 
client or any member of his staff.’’ 


In subsequent letters Mr. Hobbs, through his solicitors, told the commission that 
his wife was there, rent free, as caretaker of the business. The reason he said this 
was, no doubt, that he did not want to pay any rent for the house, and wanted to 
saddle the commission with a contract whereby the wife would be the caretaker 
rent free. In fact she was not a caretaker at all; she was simply there as a 
deserted wife. The commission, however, did not press the matter. The learned 
county court judge said that they were extremely supine in the matter. They 
did, however, write letters from time to time to the defendant. She passed 
them on to her husband who, she knew, was putting her forward as a caretaker, 
and he took them up with the commission. In this way three or four years 
passed with no rent being paid to the commission. 

On the denationalisation of the road haulage industry, the commission sold 
the whole of this undertaking on Apr. 12, 1954, to the plaintiff company 
for the sum of £9,500. The sale included the house where the defendant was 
living. On the form of tender the commission set out the fact that the defendant 
was in occupation of this house, paying no rent; and they stated the position of 
the defendant as they knew it. They said: 


“Mrs. Hobbs, the occupier of No. 132 Princes Road, resides therein rent 
free under an arrangement alleged to have been made in January, 1943, ° 
between Alfred Thomas Hobbs and herself, on condition that she acted as 
caretaker in the absence from the premises of the said Alfred Thomas Hobbs 
and his staff. The purchaser shall purchase the property subject to Mrs. 
Hobbs’ occupation thereof and shall raise no objection or requisition as 
regards such occupancy or the terms thereof.”’ 


Thus the plaintiff company, when they purchased, were given specific notice 
that they were to purchase the property subject to the defendant's occupation 
and that they could raise no objection in respect thereof. They did not go to 
the house and make any inquiries of the defendant. They took their chance 
and bought the undertaking. Shortly after the conveyance was completed the 
plaintiff company gave notice to quit to the defendant and brought these pro- 


ceedings in the county court for possession. 
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In answer to the claim the defendant contended that she was a deserted wife 
and entitled to remain there. Both she and Mr. Hobbs went into the witness- 
box at the county court and said that she was not a caretaker at all and never 
had been a caretaker; she was a deserted wife. The learned judge accepted 
the view that the defendant was an innocent wife who had been deserted by her 
husband. The story of her being a caretaker was put forward by the husband 
so that he might avoid having to pay any rent for this house where his wife was 
then living. Such being the facts, the learned judge held that on the authorities 
a deserted wife has a right to remain in the house, which is valid against everyone 
except a bona fide purchaser for value without notice. He held that these 
purchasers, both the commission and the plaintiff company, were purchasers 
for value, but he said that they were put on inquiry. The circumstances were so 
suspicious, especially the alleged caretaking, that they must be taken to have 
had notice of the position of the defendant. If they had gone to the house and 
made inquiries, they would have found out the true facts, namely, that she was 
a deserted wife. He held, therefore, that they could not recover possession in 
this action, but he intimated that in different proceedings there might well be 
a question whether the court in its discretion ought not to order her to leave. 

Many cases have come before the courts lately where a husband owns the 
matrimonial home and then deserts his wife, leaving her there with the children. 
In such a case the husband cannot turn his wife and children out into the street 
simply because he is the legal owner of the house. He can only recover possession 
if the court thinks fit to order her to go. If he becomes bankrupt and the house 
becomes vested in his trustee in bankruptcy, the trustee cannot get possession 
unless the court in its discretion orders her out (Bendall v. McWhirter (1)). 
So much is well settled. But the question is: what is to happen if the husband 
sells the house over her head or conveys it to some one else ? Can the purchaser 
or the assignee turn her out? The judges of the Queen’s Bench Division have 
had to consider the question and they have held that, if the purchaser or assignee 
bought with full knowledge of all the facts, he stands in no better position than 
the husband. A striking case was where the husband went to live with another 
woman and conveyed the house to her, and then this woman sought to turn 
out the wife. The husband no doubt said to his mistress: “I know that I 
cannot turn my wife out, so I will convey the house to you. It will then be yours 
and you can turn her out ’. The court refused to tolerate such a cynical disregard 
of the married state. The mistress was not allowed to turn out the wife (see 
Street v. Denham (2), a decision of LyNnskEy, J.). Other cases have occurred 
where the husband has sold the house to a relative or friend at a very low price 
and the purchaser has sought to turn out the wife. The husband in these cases 
no doubt said to the purchaser: ‘ I cannot turn her out, but if I sell to you, you 
can. Once you have got her out, you can sell the house with vacant possession. 
I will rely on you to give me some of the proceeds’. In those cases, too, the 
courts refused to allow the purchaser to turn out the wife (see Ferris v. Weaven (3), 
a decision of Jonzs, J.; Savage v. Hubbold (4), a decision of HAutueEtt, J.). 

Counsel for the plaintiff company said that those three cases were to be explained 
as cases of collusion; but they were not put on that ground and I do not think it is 
the correct explanation. The conveyances were real enough. They were not 
shams. They were intended? it is true, as a means of getting round the law; 
but that is not in itself a ground for denying their validity. I may instance the 
transaction by which hire-purchase finance companies do business. All those 
transactions are a means of getting round the law concerning bills of sale; but 
so long as there is a real purchase by the finance company and a real hiring 
back, the transactions are good. The true explanation of the three cases is, I 
think, the ground taken by the judges, namely, that the mistress and the 
purchasers respectively took with full knowledge of the facts. They were, 
therefore, in no better position than the husband and took subject to the wife’s 
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right to stay in the house. The husband, it is true, had an ulterior motive, 
He wanted the wife turned out of the house, but that does not affect the legal 
position, It would be the same if the husband had given the house to his mist ress 
or to his brother-in-law by a deed of gift. If they took with full knowledge 
of the facts, they ought not to be able to turn out the wife any more than the 
husband could. This means, no doubt, that the wife’s right is an equity. It 
does not arise on marriage but only on the actual desertion. It does not, the refore, 
prevail against a prior mortgagee, whether legal or equitable (see Lloyds Bank, 
Ltd. v. Oliver’s Trustee (5) and Barclays Bank, Lid. v. Bird (6)) but it does prevail 
against a subsequent purchaser with knowledge or, I would add, with notice 
of the facts. Counsel for the plaintiff company referred us to what JENKINS, 
L.J., said in Hole v. Guzen (7), but those observations were by the way and the 
three cases* were not cited to the court. I am quite sure that the learned lord 
justice could not mean on this occasion to override them. I think, therefore, 
that we should approach this case on the footing that those cases were rightly 
decided. I would not myself wish to cast any doubt on them, especially as they 
are so much in accord with justice and good sense. 

The distinction between those cases and the present one is that here the 
purchasers did not have knowledge of the facts. The commission did not know 
that the defendant was a deserted wife: nor did the plaintiff company. They 
were told that she was a caretaker for her husband. Neverthcless I think they 
had notice of her true position. The commission were, as the judge said, 
“extremely supine’, The story of her being a caretaker was hardly credible 
when there was no caretaking to be done, and they made no inquiries of the 
wife herself. The plaintiff company are in no better position. They took 
subject to the occupancy of the defendant and nevertheless they. made no 
inquiries of her as to her position. They took their chance. In addition there 
are the cases to. which counsel for the defendant referred us, which show that 
occupation is notice of the occupier’s rights (see Hunt v. Luck (8), Universal 
Permanent Building Society v. Cooke (9)). In these circumstances I think we 
should approach the case on the footing that the purchasers took with notice. 

Thus far I find myself in full agreement with the county court judge, but there 
remains the question of discretion. The deserted wife has no right to stay 
indefinitely in the house. Her right is only to stay until such time as the court 
in its discretion orders her to leave. That is the only right she has against her 
husband, and it is the only right she has against his successors. The court 
always has a discretion in the matter. This brings me to the only point where 
I differ from the learned county court judge. He thought that the discretion 
could not be exercised in an action for possession but only in a separate applica- 
tion made expressly for the purpose. I think that it can be exercised in these 
proceedings. When the purchaser, as here, brings an action for possession and 
the wife sets up a claim to stay as a deserted wife, the court can, if it thinks fit, 
make an order for her to go. The exercise of this discretion is no doubt an 
anxious task, but a similar discretion is exercised in the case of statutory tenants 
under the Rent Acts, and in applications under the Bankruptcy Act, 1914 
(Bendall v. McWhirter (1)), and under the Law of Property Act, 1925 (Bull v. 
Bull (10)). In the case where a husband conveys the house to his mistress or to a 
friend at a low price simply to defeat the wife’s right, the court would no doubt 
refuse to order the wife to go. It would not lend its aid to such a proceeding. 
In the case, however, where the husband sells the house to a purchaser who buys 
in good faith at a fair value, not knowing the wife’s right (but subject to it only 
because he is taken by law to have notice of it) the court would, I think, be 
disposed to order her to go, but it would do what it could to lessen the hardship 


on her. eh: 
In the present case I think we should order the defendant to go. The purchasers 








*Le., Street v. Denham (2); Ferris v. Weaven (3) and Savage v. Hubbold (4). 
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bought in good faith at a fair value and they did not know she was a deserted 
wife. They were told she was a caretaker. She had been many years in the 
house paying no rent. When she was offered a tenancy at 21s. 2d. a week, 
she did not accept it. If she had only accepted it, she could have been a statutory 
tenant with a status of irremovability, but she did not accept it. She has not 
at any time offered to pay any rent. She sought in these proceedings to set up 
the Limitation Act, 1939, and to claim a squatter’s title. True it is that she left 
everything to her husband. She thought it was his duty to provide a roof over her 
head. It was he who set up the story of a caretaker so as to save himself paying 
rent. Innocent as she is, however, she cannot be left there much longer without 
paying rent. I think that we should make an order for her to give up possession 
in three months. That will give her time to apply to the courts for further 
maintenance from her husband to make up for the loss of her home. 

I ought to say that counsel for the plaintiff company argued that they were 
entitled at law to possession on the ground that the wife had no equity, or 
alternatively that the plaintiff company had no notice of it. If we had held in 
his favour on either of those points, the order would have been for possession in 
four weeks. But when we told him that we were in his favour on the question of 
discretion, he did not seek further to argue those points, and we told him that he 
could argue them again on another occasion if he so wished. 

In the result, therefore, differing from the county court judge (who gave a 
very careful judgment) only on this question of discretion, I think that this 
appeal should be allowed and an order made for possession in three months. 


BIRKETT, L.J.: I am of the same opinion. The difference between the 
judgment of this court and that of the court below is really on a point of procedure 
rather than a substantive point. When the case was framed in the court below 
the line on which the contest was to be fought was quite plain from the pleadings. 
Counsel for the plaintiff company who conducted the case here with great ability 
and erudition in this complicated field of rent restriction legislation, when he 
presented the case in the particulars of claim, asserted in the first paragraph 
that the defendant was remaining in the premises 


‘in consideration of the defendant acting as caretaker of a transport 
undertaking owned by the said Hobbs.” 


In para. 1 of the defence it was quite clear that what was being asserted was that 
the doctrine of Bendall v. McWhirter (1) in the Court of Appeal was the all- 
sufficient answer. That was the leading matter of contest. The learned judge, 
after listening carefully to the evidence on this matter, came to the conclusion, 
which I think is right, that the position of the wife in this present case was that of 
a deserted wife. That was the position asserted in para. 1 of the defence. 

When the learned judge came to deal with this matter, having resolved the 
question of fact by finding that the defendant was residing at No. 132, Princes 
Road as a deserted wife and not as a caretaker, he said: 


“In the circumstances I am of opinion that the principles laid down in 
Bendall v. McWhirter (1) apply, and that I cannot in this action give 
possession against the defendant.”’ 


He was saying that his conclusion was, on these facts and applying the law as he 
understood it, that the case of the defendant does not differ from the decision 
enunciated in Bendall v. McWhirter (1). He added that therefore in this 


action she was secure and he could do nothing about it. Then to show that this 
was a considered view, he said further: 


“It seems to me that the defendant or her husband would be well advised 
to take immediate steps about paying the plaintiffs for the use of their home; 
otherwise the defendant may find herself ejected on grounds which are not 
relied on in the present action, Denning, L.J., speaks about the discretion 
of the court whether to order possession or not [Bendall v. McWhirter (1) 


E 
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((1952] 1 All E.R, at p. 1310], and in my opinion in properly framed pro- 

ceedings such discretion may be of the greatest importance.” 
Heis saying that he cannot consider that matter of discretion in these proceedings. 
That is what I call the point of procedure on which we are differing from the 
learned judge. 

The passages that he had in mind in Bendall v. McWhirter (1) are where 
DENNING, L.J., says ([1952] 1 All E.R..at per 1310): 


“What is the nature of this right of the deserted wife which the courts 
have thus evolved ? [He goes on to discuss the nature of that right and 
says:] This authority, like the old one [that is, the right to pledge a 
husband’s credit under the common law] is based on an irrebuttable 
presumption of law. The husband cannot revoke it except by order of the 
court under s. 17 of the Act of 1882 ... The authority which is thus 
conferred on [the wife] is an authority to stay in the [husband’s] house until 
the court orders her to go out.” 


What the learned county court judge was really saying was: I approve the 
application of that doctrine to the facts of this case, but I cannot consider here 
the further question whether I ought in these proceedings to order the defendant 
to leave. I agree with what my Lord has said, that it is open to this court to 
deal with, and it does in fact deal with, this matter of discretion today. I do not 
suppose that all the facts of this case will ever be fully ascertained, but I think 
that sufficient of the facts are known for this court to exercise its discretion. 
It is perfectly plain that the deserted wife cannot claim to have a perennial 
tenancy whereby she can stay there and never be removed ‘in any circumstances. 

For the reasons given by my Lord, I think there is proper ground here to 
exercise discretion. Further, I think that a period of three months should be 
allowed, for the reasons my Lord has indicated. 


PARKER, L.J.: I agree with the proposed order. I would only add this. 
At one time it looked as if we should have to decide, there being no decision of 
this court as yet on the matter, whether the protection afforded to a deserted 
wife in Bendall v. McWhirter (1) could be extended to a case where the property 
in which the wife continued to reside had been purchased by a purchaser for 
value with constructive notice of the wife’s possession. Speaking for myself, 
I should on that matter have required considerable further argument, since, 
as at present advised, I see great difficulty in extending the wife’s protection 
so as to give her any rights against a bona fide purchaser, whether with or 
without notice. I do not, however, in any way suggest that Street v. Denham (2) 
and Ferris v. Weaven (3), to which my Lord has referred, were wrongly decided, 
since they could in any event be justified on their special facts. In both those 
cases the purchases were not made by purchasers treating at arm’s length, 
but they were purchases made at the instigation of the husband so as to enable him 
to have a benefit therefrom; in other words, the transaction in each case was a 
device to get the wife out for the husband’s benefit. 
However, counsel for the plaintiff company has very fairly taken up the attitude 
that, provided the court can, as a matter of discretion, give his clients possession, 
albeit not immediate possession, he is content. As to that, it seems to me that, 
even assuming the true view to be that the protection afforded to the wife 
extends to a case where the purchaser has constructive notice of the wife’s 
position, nevertheless a wide discretion must reside in the court to order her to 


go. This case, as it seems to me, is a proper case in which such discretion should 


be exercised. Appeal allowed. 


Solicitors: Ernest W. Long & Co. (for the plaintiff company); Van Sommer, 
Chillcott, Kitcat & Clark, agents for T'rotter, Chapman & Whisker, Epping (for 
the defendant). [Reported by Purtippa PRICE, Barrister-at-Law.] 
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THE EMPIRE JAMAICA. 


[Propatr, Divorce aND ApmIRaLty DIvIsION (Willmer, J.), January 27, 
1955.] . i 
Shipping—Limitation of liability—‘‘ Actual fault or privity of pacers ora 
. Insufficient complement of certificated officers—Breach of merchant shipping 
ordinance—Merchant Shipping Act, 1894 (57 & 58 Vict. c. 60), 8. 503. 
The plaintiffs were the owners of a ship which on Sept. 1196 collided 
‘with another vessel. The officer of the watch at the time of the collision 
was one S. S. was not a certificated officer and had been signed on as 
‘“‘ chief boatswain ” but was treated as, and performed the duties of, second 
officer. hes 
By the relevant legislation the plaintiffs’ ship was required to be provided 
with “‘ at least the first and second mates duly certificated”. The plaintiffs 
admitted liability for the collision, and now sought a declaration limiting 
their liability. The competency of S. to perform his duties was not disputed. 
Held: although the ship had put to sea with the privity of the plaintiffs 
in breach of the requirement to carry two certificated mates, there was no 
causal connection between the fact that S. did not possess a certificate and the 
fact that his negligent navigation caused the collision; on the facts, the 
plaintiffs had provided the ship with a competent officer, were not guilty 
of any fault or privity in relation to the collision and were entitled to the 
declaration sought. ; 


[ As to Actions to Limit Liability, see 1 Hatspury’s Laws (3rd Edn.) 63, 
para. 126. 

For the Merchant Shipping Act, 1894, s. 92 (1), s. 503, see 23 HatsBury’s 
Statutes (2nd Edn.) 454, 656.] 


Action. 

Western Steamship Co., Ltd. brought an action claiming a declaration that 
they were not answerable in damages in respect of loss of or damage to vessels 
goods merchandise property or other things beyond the aggregate amount of 
£8 per ton for each ton of the tonnage of the Empire Jamaica. 

The plaintiffs were the owners of the steamship formerly known as the Empire 
Jamaica (on Mar. 17, 1952, it was re-named Westway). On Sept. 1, 1951, the 
ship came into collision with the Dutch motorship Garoet. On Oct. 8, 1951, 
the owners of the Garoet began an action against the plaintiffs for damages 
arising out of the collision, On Dec. 5, 1952, the plaintiffs admitted liability 
for the collision. The plaintiffs now sought, in an action against the owners of 
the Garoet and all persons claiming to have sustained damage by reason of the 

_collision, a declaration that their liability in damages for loss or damage to 
vessels or property should be limited to £8 per ton for each ton of the tonnage 


of the Empire Jamaica, on the ground that the collision occurred without their 


actual fault or privity (see s. 503 of the Merchant Shipping Act, 1894). By their 
defence the defendants pleaded that the plaintiffs caused or permitted the 
Empire Jamaica to be negligently navigated in an unseaworthy condition, 
alleging, among other allegations, that the plaintiffs did not provide a sufficient 
complement of certificated officers as required by the Merchant Shipping 


Ordinance, 1899 (No. 10 of 1899) (Hong Kong) as amended, and that the plaintiffs 
were privy thereto. 


K.S. Carpmael, Q.C., and J. B. Hewson for the plaintiffs. 
fh. F. Hayward, Q.C., and D. H. Hene for the defendants. 


WILLMER, J.: The plaintiffs’ vessel, which is a fairly large vessel, being 
of some 3,538 tons gross, carried a certificated master, a certificated chief officer, 
and two other officers who were not certificated. The collision happened during 
the watch of one of the uncertificated officers, 


a Mr. Sinon, who was signed on | 


A 
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under the title of “‘ chief boatswain ”, but, although not so called, was regarded 
and treated as acting second officer. There was also an uncertificated third 
officer who had been signed on. Section 4 (2) of the Merchant Shipping Ordinance, 
1899 (No. 10 of 1899) as amended by the Merchant Shipping (Amendment) 
(No. 2) Ordinance, 1949, of Hong Kong, which is similar to the Merchant Shipping 
Act, 1894, s. 92 (1)*, provides: 

“ Every British ship . . . shall, when leaving any port of the colony, be 
provided with officers who possess certificates of competency of a grade 
appropriate to their stations in the ship or of a higher grade, according to the 
following scale: (a) in any case, with a duly certificated master; (b) if the 
ship is of one hundred tons or upwards, with at least one officer besides the 
master holding a certificate not lower than that of only mate, or of second 
mate in the case of a sailing ship of not more than two hundred tons... ; 
(c) if the ship carries more than one mate, with at least the first and second 
mates duly certificated.” 


The plaintiffs’ ship carried three de facto mates. I say ‘“‘ de facto” because, 
_ although Mr. Sinon is not called mate, I am satisfied that three men were 
carried to perform the duties of mates, and were in fact employed and paid as 
such. In those circumstances, it is clear that s. 4 (2) (c) was violated. 

I have had evidence not only from the master of the ship, who came here to 
give oral evidence, but also evidence in the form of affidavits from Mr. Leung 
Yew, the managing director of the plaintiffs, from Mr. Sinon, who was the officer 
concerned, and from Mr. James Jolly, who was the Director of Marine at Hong 
Kong, and as such the official charged with responsibility for supervising the 
opening of articles. The evidence contained in the affidavits makes it clear that 
at the material time, in that part of the world at any rate, there was a shortage 
of certificated officers; indeed, special provision was made in the local legislation 
whereby, subject to certain safeguards, a particular ship could be exempted 
by order of the governor from the requirement to carry a particular number 
of officers. Since the casualty occurred the plaintiffs’ ship has in fact been 
exempted, by order of the governor, from the obligation to carry a second 
certificated officer. It is equally clear, however, that at the time of the casualty 
this ship had not been so exempted. Mr. Jolly in his affidavit says that he was 
under the impression (which as we now know was erroneous) that the ship had 
already been so exempted at the time of this casualty. It was because of that 
impression that he assented to the articles being opened in their present form, 
providing for the engagement of a non-certificated second officer, and he raised 
no objection to the clearance of the ship. 

The affidavit of Mr. Leung Yew makes it clear that he, as managing director, 
was perfectly well aware of the facts relating to Mr. Sinon. It is conceded by 
counsel for the plaintiffs that the position in the company of Mr. Leung Yew 
is such that he is to be regarded as the alter ego of the company, so that his 
privity, if he were privy, would be sufficient to defeat the right of the company 
to limit their liability. In those circumstances, I entertain no doubt that this 
ship put to sea in breach of the requirements of the Hong Kong Merchant 
Shipping Ordinance, and the conclusion seems to me to be inescapable that she 
did so with the privity of Mr. Leung Yew, and, therefore, with the privity of the 
plaintiffs. 

If that had been the only question which I had to decide, the case would, I 
think, be easy to determine. It may well be that for this breach of the specific 
requirement of the Hong Kong ordinance, the master, and I suppose the plaintiffs, 
could be subjected to criminal proceedings. I am not concerned, however, 
with the penal consequences of this breach of the relevant government legislation. 
What 1 am concerned with is the question whether the plaintiffs have satisfied 
me that the collision and consequent damage happened without their fault or 





a TT PEE a 
* The sub-section was amonded by the Merchant Shipping Act, 1906, «. 56. 
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privity. This involves the question whether they have satisfied me ia ie 
breach on their part of the Hong Kong ordinance had no causal connection wi 
the collision. That it was a cause, in the sense of it being a causa sine qua non, 
there can be no doubt, because we know that Mr. Sinon was in fact the officer 
of the watch at the time when the collision happened, and the officer in respect 
of whose negligent navigation the plaintiffs have already admitted their liability. 
But that, to my mind, does not conclude the matter. The plaintiffs have given 
evidence, both in the affidavit of their managing director and in the oral evidence 
of the master, that Mr. Sinon, although uncertificated, was a perfectly competent 
man, with a sound knowledge of navigation, with a long experience at sea, and 
a considerable experience of watch-keeping as an officer. That evidence has not 
been contradicted; indeed, on the pleadings, no issue is raised as to the com- 
petence of Mr. Sinon. The only matter relied on by the defendants is the fact 
that Mr. Sinon had not a certificate. He is, however, still serving in the same 
ship, and in the same capacity. He has in fact been serving with the plaintiffs 
for many years. This ship, with Mr. Sinon still serving in the same capacity, 
has now been exempted by order of the governor from complying with the strict 
requirements of the ordinance. From that I infer that Mr. Sinon must have 
satisfied the Director of Marine that he was sufficiently competent to perform 
his duties notwithstanding the fact that he holds no certificate. 

In those circumstances, it is argued by counsel that the mere fact of the 
officer of the watch not possessing a certificate does not by any means necessarily 
involve that that was a cause of the collision. I think that counsel might have 
pressed his argument further, because, even if the ordinance is strictly complied 
with, there can never be any guarantee that the officer in charge on the bridge 
at any given time will be a certificated officer. Neither the Hong Kong ordinance 
nor our own Merchant Shipping Act lays it down that a certificated officer must 
always have charge of the bridge. On the contrary, many of the smaller ships 
plying in the coastal trade, as is well known, carry no certificated persons at all 
and are not required to do so. There have been many cases that have come to 
my knowledge in proceedings in this court where not even the master has been the 
possessor of any certificate. Clearly, therefore, although the possession of a 
certificate is cogent evidence of the competence of an officer, it is not the beginning 
and end of the matter, or by any means the only evidence of an officer’s com- 
petence. In the present case, the evidence as to the competence of Mr. Sinon 
is allone way. Having regard to that evidence, it appears to me to be impossible 
to say that there was any causal connection between the fact of his not having 
a certificate and the fact of his negligent navigation which led to this collision. 
I might remark in passing, as was pointed out by counsel for the plaintiffs, that 
the possession of a certificate by no means prevents the happening of collisions. 
In the circumstances, it seems to me that, on the facts of the present case, the | 
plaintiffs have satisfied me that, having supplied the ship with an officer whose 
competence (apart from his having no certificate) is not otherwise challenged, 
they cannot be held to be guilty of fault or privity in relation to this collision, 
notwithstanding the fact that the particular officer who was on duty on the bridge 
at the time of the collision, and whose negligence brought it about, was not the 
possessor of a certificate. 

I only desire to add this, in deference to the arguments of counsel. I have had 
cited to me a number of authorities, but I do not think that any of them takes 
the case any further. So far as I know, this is the first case in which the question 
has been directly raised, whether the non-provision of the requisite number 
of certificated officers is of itself enough to render an owner guilty of fault or 
privity in relation to a casualty subsequently occurring. It seems to me, at any 
rate in the absence of any authority directly in point, that that is necessarily a 
question of fact in each case. For the reasons that I have given, on the facts of ; 


. 
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A the present case I decide that question in favour of the plaintiffs. In my judgment 
they are entitled to the declaration sought. ; i 
Declaration accordingly. 
Solicitors: Hill, Dickinson & Co. (for the plaintiffs); Waltons & Co. (for the 
defendants). 


B [Reported by A. T. Hooranan, Esq., Barrister-at-Law.] 


Re LONGMAN (deceased). WESTMINSTER BANK, LTD. v. 
HATTON AND ANOTHER. 
[Cuancery Division (Danckwerts, J.), February 4, 1955.] 


Will—Forfeiture clause—Gift over on any act whereby income would become 
vested in another person—Authority to pay dividend from trust shares to 
creditors—No dividend declared. : 
By her will dated Oct. 11, 1949, a testatrix who died on Oct. 12, 1949, 

directed her trustee to hold her residuary estate on trust to pay the income 
arising therefrom to her son until he attained a certain age and further 
directed that if her said son “ shall commit permit or suffer any act default 
F or process whereby the said income or any part thereof or the capital of 
my residuary estate or any part thereof would or might but for this present 
proviso become vested in or payable to any other person or persons then 
the whole of such income as aforesaid shall immediately thereupon absolutely 
cease and determine as if my said son were dead...” In May, 1953, the 
son gave a written authority directed to the trustee to pay to creditors of 
G the son “ for the satisfaction of a debt due to them the dividend due to me in 
July next from ’”’ W., Ltd. W., Ltd. passed its dividend in 1953 so that no 
dividend was payable by the company in 1953. On the question whether 
the forfeiture clause took effect, 
Held: the condition on which the forfeiture clause was to operate, viz., 
that there should be an act of the son “ whereby the . . . income or any part 
H thereof . . . would or might ”’ but for the proviso ‘‘ become vested in or 
payable to any other person’’, had not been satisfied because, there having © 
been no dividend of W., Ltd. in 1953, the authority given by the son was 
nugatory and, moreover, no such income had accrued to the testatrix’s 
estate as could be affected by the authority; accordingly, the son had not 
forfeited his interest in the income of the testatrix’s residuary estate. 


I [ As to Forfeiture on Alienation, see 34 Hatspury’s Laws (2nd Edn.) 421-423, 
paras. 468, 469; and for cases on the subject, see 44 Digest 1232, 10,653-10,657.] 
Cases referred to: 

(1) Re Baker, [1904] 1 Ch. 157; 73 L.J.Ch. 172; 89 L.T. 742; 44 Digest 
1232, 10,656. 
(2) Re Mair, [1909] 2 Ch. 280; 78 L.J.Ch. 711; 101 L.T. 70; 44 Digest 1232, 


10,657. : 
(3) Re Forder, [1927] 2 Ch. 291; 96 L.J.Ch. 314; 137 L.T. 538; Digest Supp. 
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Adjourned Summons. 
The plaintiff as trustee of the will of the testatrix applied to the court by 


originating summons to have determined whether on the true construction of 
the will of the testatrix Evelyn Mary Longman and in the events which happened 
the first defendant, John Christopher Hatton (in the will called John Edward 
Hatton Longman), the son of the testatrix, had incurred a forfeiture of his 
interest in the income of the estate under the trusts thereof. 


H. Hillaby for the plaintiff, the trustee of the will. ; 
' M.J. Fox for the second defendant, the infant grandson of the testatrix. 
The first defendant did not appear. 


DANCKWERTS, J.: This case depends on a forfeiture clause contained 
in the will dated Oct. 11, 1949, of Mrs. Evelyn Mary Longman, a widow, who 
died on Oct. 12, 1949. She disposed of her residuary estate onthe usual trusts 
for sale, directing her residuary estate to be held on the following trusts, viz.: 


‘““(a) Upon trust to pay the income arising therefrom to my son John 
Edward Hatton Longman until he attains the age of fifty-five years 
Provided always and I hereby direct that if my said son shall commit permit 
or suffer any act default or process whereby the said income or any part 
thereof or the capital of my residuary estate or any part thereof would or 
might but for this present proviso become vested in or payable to any other 
person or persons then the whole of such income as aforesaid shall im- 
mediately thereupon absolutely cease and determine as if my said son were 
dead and both capital and income of my residuary estate shall be held by the 
bank upon trust for my said grandson On my said son attaining the age 
of fifty-five years then subject as aforesaid (b) Upon trust as to both capital 
and income of my residuary estate for my said son absolutely.”’ 

The trouble arises in this way. The son has suffered financial difficulties, 
and in 1953 he executed a series of authorities by which he attempted to direct 
payment to his creditors of either the whole or certain sums out of the dividend 
which he expected to be paid in July, 1953, by a company called W. E. and J. 
Pebody, Ltd., in which the estate held 4.893 shares. It is sufficient for me to 
refer to an authority dated May 20, 1953, directed to the plaintiff as trustee 
whereby the son says: . 


“TI hereby authorise and request you to pay to Messrs. Lithgow, Pepper 
& Eldridge, solicitors, of 84, Wimpole Street, London, on behalf of Kenjean 
Properties, Ltd. for the satisfaction of a debt due to them the dividend 
due to me in July next from W. E. and J. Pebody, Ltd.” 
The other three authorities were-in similar terms in the case of other creditors 


_except that they refer to the payment of a sum out of the dividend due to him in 
July next in W. E. and J. Pebody, Ltd. 


The first mentioned authority has in fact been withdrawn. I do not think 


that that makes any difference to the decision which I have to reach in this case. 
A much more important matter was that both in 1953 and in 1954 the company 
in question passed its dividend and consequently there was no dividend in fact 
which became payable by the company in July, 1953, or at any time in 1953 
and 1954. Consequently, it seems to me that the authorities given by the son 
were completely nugatory and there was nothing on which they could in fact 
operate, and they never did operate on anything whatever. Therefore, in the 
events which happened, the words of the forfeiture clause were not operative. 

Any decision in a case of this kind must depend on the precise terms of the 
clause which is involved and also on the events which have happened. Counsel 
for the grandson referred me to three cases: Re Baker (1), Re Mair (2), and 
Re Forder (3). But, in my opinion, none of those three cases touches the point 
on which the present case turns. The important words in the will are 


shall commit permit or suffer any act default or process whereby the 


A 
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said income or any part thereof or the capital of my residuary estate or 
any part thereof would or might but for this present proviso become vested 
in or payable to any other person or persons.” 


In the events which happened, the dividend payable in July, 1953, or indeed 
im any other part of 1953, was never paid, and, therefore, it never did form 
any part of the income of the residuary estate. Consequently, it seems to me 
there was no act by the son which in any way directed any payment of income 
of the estate to anybody else. It seems to me that the word “ might ” carries 
the matter no further. In my view, therefore, though one may consider the 
son to be very lucky, in the events which have happened, he has not forfeited 
his interest in the income of the estate. 


Declaration accordingly. 


Solicitors: Peacock & Goddard, agents for Buchanan & Llewellyn, Bournemouth’ 
(for the plaintiff); Oficial Solicitor (for the second defendant). 


[Reported by R. D. H. Ossornz, Esa., Barrister-at-Law.] 


ALVION STEAMSHIP CORPORATION OF PANAMA v. GALBAN 
LOBO TRADING COMPANY S.A. OF HAVANA. 


F [Court or Apprat (Lord Goddard, C.J., Singleton and Romer, L.JJ.), February 


2, 3, 1955.] 


Shipping—Charter party—Construction—“ Weather working days’. 

A charterparty provided: ‘‘ Lay days for loading to begin at the next 
working period according to the custom of the port after captain reports 
ship ready to receive cargo...” ‘“‘ Lay days at the average rate of [specified 
numbers of bags at ports indicated] provided vessel can receive at those 
rates per weather working day...” “If longer detained, demurrage to be 
paid at the rate of $1,000 per day, or in proportion for any part of a day... 
Such time lost or saved is to be calculated separately for each loading port 
and in accordance with the custom of the port.”” Onan arbitration ona claim 
for demurrage, the umpire found that the normal working periods at the 
two ports called at were eight hours per day and four hours on Saturday, 
and, in calculating the time lost when the ship was on demurrage, he took 
eight hours as a working day and deducted from this time for each day 
the time when work was suspended owing to the weather. 

Held: this was the correct method of computation since the period of time 
described as a ‘‘ working day ” was the number of hours customarily worked 
on the day in the port and not a day of twenty-four hours (dictum of Lorp 
Esuer, M.R., in Nielsen v. Wait (1885) (16 Q.B.D. at p. 72) followed); 
and the expression “‘ weather working day’ meant a period of time so 
computed from which, however, the number of hours during which work 
was suspended owing to the weather was deducted (Branckelow S.S. Co. 
vy. Lamport & Holt ({1897] 1 Q.B. 570), approved as regards the meaning of 
weather working day but disapproved as regards method of computation). 

Decision of MoNar, J. ({1954] 3 All E.R. 324) affirmed. 
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[ As to the meaning of Working Days, see 30 Hatspury’s Laws (2nd Edn.) 
342, 343, para. 523, text and note (t); and for cases on the subject, see 41 DicESsT 
572, 3965 et seq.] 

Cases referred to: 
(1) Branckelow S.S. Co. v. Lamport & Holt, [1897] 1 Q.B. 570; 66 La. Os 
382; 2 Com. Cas. 89; 41 Digest 573, 3975. 

(2) Nielsen v. Wait, (1885), 16 Q.B.D. 67; 54 L.T. 344; sub nom. Neilson 

&: Co. v. Wait & Co., 55 L.J.Q.B. 87; 41 Digest 527, 3550. 

(3) Orpheus Steam Shipping Co. v. Bovill & Sons, (1916), 114 L.T. 750; 41 

Digest 573, 3969. 
(4) Saxon S.S. Co. v. Union S.S. Co., (1900), 69 L.J.Q.B. 907; 83 J ved ea 
41 Digest 574, 3980. 


Appeal. 2 

ade was an appeal by the shipowners, the claimants, from an order of McNarr, 
J., dated Oct. 20, 1954, and reported [1954] 3 All E.R. 324, upholding an award 
by an arbitrator that, on the facts found and on the true construction of a 
charterparty and the weight of the evidence, the respondents were correct 
in applying the principle of a day of eight hours and four hours on a Saturday 
to their computation of lay time. The shipowners contended that the words 
“weather working days” used in the charterparty meant days of twenty- 
four hours. 


Eustace Roskill, Q.C., and R. A. MacCrindle for the shipowners. 
A. A. Mocatta, Q.C., and P. T. Bucknill for the charterers. 


LORD GODDARD, C.J.: This is an appeal from a judgment of McNair, J., 
who upheld the award of an umpire in an arbitration which took place on the 
amount of demurrage to be paid by the charterers on a charterparty in respect 
of a ship called the Rubystone, which was engaged in the carriage of sugar 
from the island of Cuba to the port of Piraeus, the charterparty being on a 
printed form, prepared for this particular trade, and no doubt well understood 
in the trade. The point at issue is mainly one of construction. The umpire was a 
layman, not a lawyer, and the Special Case is perhaps not stated quite as it would 
have been if a member of the Bar had been appointed the umpire. I think 
McNair, J., was right in his view that the umpire meant to submit only one 
point to the court, i.e., what is the meaning of the expression in the charterparty 
‘* weather working days ”’ ? 

In opening this case, no doubt in an endeavour to show us the importance of 
the point and how it arose, counsel for the shipowners gave us a great many 
mathematical calculations into which I do not find it necessary to go, because 
once this point of principle is decided the parties themselves can easily work out 
the demurrage payable. The amount involved is trivial, a few pounds, but the 
question is important because the shipowners and charterers are both engaged 
in this trade, and say there is no decision directly on the meaning of the words 
referred to, and hope to get a decision on them. We were also asked during the 
argument to express an opinion on the judgment of Lorp RussELL or Ki~nLoweEn, 
C.J., in Branckelow S.S. Co. v. Lamport & Holt (1) on a matter germane to this case 
(although it does not, in our view, decide it). 

The charterparty was for the loading of a cargo of sugar in one or two ports in 
Cuba, either on the north or south side, and it provided, inter alia: 


_ “Lay days for loading to begin at the next working period according 
to the custom of the port after captain reports ship ready to receive cargo. 
Sundays and holidays excepted. If ship arrives between 5 p.m. and 7 a.m. 
time not to count till 7 a.m., or as customary at loading port.” 


Then comes the particular clause on which this case turns: 


‘“ Lay days at the average rate of 5,000 bags (of 330 pounds) at ports on the 
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north side and Cienfuegos; 4,500 bags (of 330 pounds) at other ports 
provided vessel can receive at those rates per weather working day, Sundays 
and holidays and Saturday afternoons excepted, shall be allowed to the said 
airing (if steamer is not sooner loaded) for loading and waiting for 
orders.” 


That shows how the lay days are to be calculated. It is also provided that 
stevedores for loading and discharging, recommended by the charterers or their 
agents, are to be employed at rates not exceeding current rates at the ship’s risk 
and expense. 

The only other clause that I need read is: 


é If longer detained, demurrage to be paid at the rate of $1,000 per day, 
or im proportion for any part of a day. Ship to pay $500 per day, or in 
proportion, dispatch money for all time saved in loading and discharging. 
Such time lost or saved is to be calculated separately for each loading port 

_ and in accordance with the custom of the port.” 


These clauses, except the clause with regard to the lay days, all refer to the 
custom of the port, and I have read them because they seem to me to point to 
the fact that, in construing this charterparty, one must have regard, in making 
the calculations, to the custom of the port. 

The umpire arrived at the number of bags to be loaded by reference to a rate 
of 16,500, and no one disputes that method of calculation. The umpire also 
found that, at all material times, in conformity with the established custom 
of the port at Cardenas and Havana, which were the two ports at which the ship 
loaded, the normal working periods were as follows: 7 a.m. to 11 a.m., and 
1 p.m. to 5 p.m.; that equals eight hours; on Saturdays 7 a.m. to 11 a.m. ; 
that equals four hours. The umpire then set out the holidays which occurred 
during the time and which would have to be excluded, and the time when the 
vessel was preparing her holds for the reception of cargo. In calculating the 
time lost when the ship was on demurrage, he has taken eight hours as a working 
day, and then, having deducted from the eight hours the time that the men 
were stopped for rain, he has found the actual time by which this ship exceeded 
the lay days provided in the charterparty. 

The whole question depends on the construction of the words “ per weather 
working day”. McNair, J., has taken the same view as the umpire and has 
held that “ working day ” means a working day according to the hours customarily 
worked in the port. Counsel for the shipowners says that that is not right, 
_ and that a working day is a day of twenty-four hours, and, accordingly, that 
the men could have worked a good deal longer then they did, and therefore he is 
entitled to a larger sum of demurrage than has been awarded. 

The first thing to ask in the construction of this clause in the charterparty is: 
what is meant by “‘ working day’? The word “ day.” is one thing; a day is a 
day of twenty-four hours. It may be qualified, however, by the word “‘ working ”’, 
and if a workman or an employer were asked—‘‘ What is your working day ? 
How many hours is your working day ?”’—he would not say ‘“‘ Twenty-four 
hours’. That is not the working day; one is asleep for a good part of the twenty- 
four hours. To say a working day is a period of twenty-four hours seems to me 
to ignore entirely the fact that the word “ working ” qualifies the word “ day ” 
and cuts it down, and, in my opinion, the expression “‘ working day ”’ means the 
part of a day during which work is carried on. Therefore, to find the working 
day, one must find what are the customary or ordinary hours worked either at a 
particular place or in a particular trade. 

Authority for this proposition, which seems to me self-evident, is found in 
Nielsen v. Wait (2), decided in 1885. Lorp Esuer, M.R., dealing with the words 
“ working days ” and “‘ running days ’’, said (16 Q.B.D. at p. 72): 


‘““* Working days’ are distinguished from ‘days’. But I suppose and 
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take it, that there might be another dispute as to what ‘ days ’ would mean. 

If ‘ days ’ are put in, there is sure to come some discussion about what is the 

length of the day during which the charterer is obliged to be ready to take 

delivery or the shipowner to deliver, because the length of days may vary 
according to the custom of the port.” 


If the length of days may vary according to the custom of the port, I take it 
that so may the length of working days. The working day may be eight hours 
in one port or ten hours or twelve hours in another in some other part of the 
world. In this case the umpire has found that eight hours is the working day. 

Does the use of the word ‘“ weather’ before those words ‘working day ” 
alter the construction which one would otherwise put on ““ working day” ? 
I think it does to this extent. The expression “ weather working days ” appears 
to have come into use in shipping matters at about the end of the last century, 
the 1890’s. There does not seem to be any doubt between the parties as to what 
the word ‘“‘ weather”? means. It means that, from the working day, whatever 
it may be, is to be deducted the time which the men are stood off, or 
the loading is suspended, by reason of rain or other weather conditions, e.g., 
a hurricane, preventing work being done. The working day must be reduced 
by the time during which working is suspended by reason of the weather. Apart 
from any authority, therefore, I think the umpire calculated the demurrage 
on proper lines, and I agree with McNair, J., in upholding his award. 

In Branckelow S.S. Co. v. Lamport & Holt (1), in which Lorp RUSSELL OF 
Krituowen, C.J., gave the judgment (notwithstanding one or two verbal 
differences, I cannot see that there is any real difference between the Law 
Reports and the CommercraL CasEs so far as what he laid down is concerned) 
the headnote reads ({1897] 1 Q.B. 570): 


‘A charterparty provided that cargo should be loaded at a certain rate 
per weather-working day. On certain days owing to bad weather cargo 
could only be loaded for a few hours:—HEtp, that the time so occupied 
in loading cargo was not to be reckoned against the charterers as a whole, 
but as a part only, of a weather-working day. Where work is stopped by 
bad weather, but a substantial quantity of work is done, though not 
amounting to half a day, it is to be reckoned as half a day; where sub- 
stantially more than half a day’s work is done, though not amounting to a | 
whole day, it is to be counted as a whole day; no smaller fraction than half 
a day should be taken into the calculation.” 


I agree that the headnote accurately sums up the learned lord chief justice’s 
judgment. I will read one passage which goes some way to destroy the force 
' of the argument of counsel for the shipowners and which certainly appeals to me. 
The learned lord chief justice said (ibid., at p. 572): 


“It is suggested by the plaintiffs that when any substantial amount 
of work is done upon a particular day the ship is entitled to reckon that as 
a whole weather-working day. I hope I am not contradicting any authority 
when I say that I consider that contention to be absurd. The charterparty 
provides that the charterers are to have so many weather-working days: 
suppose a particular day to begin with fine weather and that two or three 
hours’ work is done; then the weather changes, and a state of things arises 
in which it would be unreasonable for the charterers’ men to work at all: 
are the charterers to be charged with two or three hours’ work as a mylists 
day ? I think that such a view is unreasonable and inequitable, and in the 
absence of any binding authority in its favour I decline to assent to it. There 
might be many days on which work was begun in the morning but stopped 
in a short time because of rain, and, if effect were given to the plaintiffs’ 
contention, the charterer might not in a given case have half the number of 
days for loading to which he was entitled under the charter. It would 
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be more equitable to reject the portion of a day from the calculation 
altogether, for the ship would gain something in the way of dispatch by 
reason of the work done. I think, however, that the most equitable view is 
to charge half a day against the charterers where substantial work is done 
though not amounting to half a day, and to charge a full day against them 
where substantially a full day’s work, though not amounting to twelve hours 
is done; no smaller fraction than half‘a day should, however, be taken ae 
consideration, and if the time worked is quite insignificant it should not be 
charged at all.” 


I agree with the meaning which the learned lord chief justice gave to the 
words “‘ working days ”, and I think the argument which he uses is convincing. 
But he then applies what I may call a somewhat rough-and-ready rule or a 
rule-of-thumb, and says: ‘If a small amount of work is done, you are not to 
charge it as a day at all. If a substantial amount of work is done, though not a 
full day, you are to charge half of it.” With great respect to that great lord 
chief justice, I cannot agree that that is a proper way of working out this 
particular clause. I do not see any ground on which one can lay down a rule-of- 
thumb (if I may put it in that way) in the way he did. I think that the umpire 
in the present case has done it in the right way. He has deducted the actual 
time during which the weather has stopped work on any particular day from 
the day, so that, if, in the ordinary way, the charterers would be entitled to 
eight hours on any day, he has said: ‘ As you were stopped for an hour, your 
day was only seven hours, and therefore you get the advantage of that, and that 
will prevent demurrage running against you.” I think the umpire has calculated 
it rightly, and I find it impossible to agree with the way in which the lord chief 
justice dealt with the matter in Branckelow S.S. Co. v. Lamport & Holt (1). 
That imports into such a contract an arbitrary rule which is not provided for 
in the contract. It might work substantial fairness between the parties, but the 
right way, I think, is to deal with the maiter as the umpire has dealt with it. 

Counsel for the shipowners has relied on the judgment of Scrutton, J., in 
Orpheus Steam Shipping Co. v. Bovill & Sons (3) and particularly on the following 
passage (114 L.T. at p. 752): 


“A day or running day is a consecutive day of the calendar from midnight 
to midnight. You cut down a running day by speaking of working day. It 
has been decided in several cases, and the case of Saxon S.S. Co. v. Union 
SUS. Co. (4) is one example that a working day does not mean the day on which 
the work is done, but a day on which it can be done, and that a working 
day ordinarily is twenty-four hours from midnight to midnight, part of it 
being the time in which work is ordinarily done.” 

The learned judge, as he says early in his judgment, was dealing with the 
point, what does ‘“‘ working days of twenty-four hours each” mean? for the 
charterparty had referred to working days of twenty-four hours each. In his 
well-known work ScruTTON ON CHARTERPARTIES (15th Edn.) at p. 346, he says: 


“The number of hours in a working day on which a ship must load must 
be settled by the custom of the port, or express agreement.” 

He cites, among other cases, Orpheus Steam Shipping Oo. v. Bovill & Sons (3) 
as authority on the phrase “ per working day of twenty-four hours ”’, and says 
(ibid., at p. 347): 

“ Held to mean that each twenty-four hours on which work was done was 
to count as a conventional day, though the hours might be on several days. 
It does not mean such a period of time as includes in it twenty-four ordinary 
working hours of the port.” 

That seems to me to show clearly that the learned judge decided that case on 
the words “ per working day of twenty-four hours.” If a contract provides that 
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a working day is to be regarded as twenty-four hours, that is an end of the 
matter, but otherwise I think the statement which the learned author makes in 


the earlier part of the previous page (p. 346): 


“The number of hours in a working day on which a ship must load must 
be settled by the custom of the port, or express agreement ey 


is exactly in accordance with the opinion that I have formed in this case. 

I do not think it necessary to go through any of the other cases cited, because 
they do not really deal with the point we have to decide, on which there has been 
no express decision before. No question is raised in the Special Case whether 
charterers are bound to have cargo ready on a day or at a time when weather 
prevents work, so I say nothing about this. For these reasons I think a working 
day is a length of time consisting of the number of hours which, according to the 
custom of the port of discharge or loading, as the case may be, are usually 
worked at the port and the presence of the word “‘ weather ” seems to qualify it so 
that, from the number of hours which would be the ordinary hours of the port, 
is to be deducted the length of time during which the weather interferes with 
the work. I think that the prima facie meaning to be attributed to the words 
is strongly supported by the clauses which I read at the opening of this judgment 
and which contain, as I indicated, a number of references to the custom of the 
port which are useful as a pointer to enable us to decide the meaning of the 
words the subject of this appeal. For these reasons, I think this appeal fails 
and must be dismissed. 


SINGLETON, L.J.: Lagree that this appeal should be dismissed, and there 
is nothing that I wish to add to the reasons given by my Lord. 


ROMER, L.J.: I also agree. 
Appeal dismissed. Leave to appeal to the House of Lords refused. 


Solicitors: Stokes & Mitcalfe (for the shipowners); Stocken, May, Sykes & 
Dearman (for the charterers). : 


[Reported by F. A. Amtss, Esq., Barrister-at-Law.] 
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A 
JONES v. RICHARDS AND OTHERS. 


[CAERNARVON WINTER ASSIZES (Barry, J.), January 24, 25, 26, 1955.] 


Agriculture—Threshing machine—Accident—Fencing of dangerous parts— 

“ Sufficiently fenced ”’—Feeding mouth guarded only by adjustable door— 

B When machine is ‘‘ working ’’—Liability of owner of machine and employer 

of operator—Liability of farmer to whom machine hired—Threshing 

Machines Act, 1878 (41 & 42 Vict. c. 12); s. 1. 

The first and second defendants owned a threshing machine and a baling 
machine which from time to time were hired to farmers. The threshing 

C machine was fed by a man standing in a feeding box some twelve inches 
deep at the rear of a platform at the top of the machine, assisted by two 

other men, one of whom moved sheaves of corn from a rick to the platform, 

and the other of whom handed the sheaves to the man feeding the machine. 

The machine was fed by spreading the corn evenly over a sloping metal- 

covered feeding board from which it dropped through an aperture, or feeding 

mouth, about six inches wide, into a revolving drum, where it was beaten. 

The feeding mouth was guarded by a door, which was opened or closed by 

operating a spring and cam, but, while the machine was being fed, it was 

essential that the door should be open. When the door was closed the 
feeding mouth was substantially covered. The two machines were hired 
by the third defendant to thresh his corn and the plaintiff was employed 

E by the first and second defendants to feed the threshing machine. During 
threshing and baling operations in a barn belonging to the third defendant, 
the baler became choked and threshing was temporarily suspended. The 
threshing machine was not stopped, but was slowed down, and the plaintiff 
went to the front of the platform to watch the clearing of the baling machine. 
He omitted to close the guard over the feeding mouth, although he knew 

F that it was his duty to close it. As he returned to the feeding box, his foot 
inadvertently passed through the feeding mouth and was injured. The 
plaintiff claimed damages against all three defendants for breach of the 
statutory duty under the Threshing Machines Act, 1878, s. 1, and against 
the first and second defendants for breach of duty at common law. 

G Held: (i) the threshing machine was “ working ” within s. 1 of the Act 
of 1878 at the time of the accident although no corn was then being fed into 
it and threshing was not taking place (see p. 468, post). 

(ii) as the threshing machine was not sufficiently and securely fenced at 
the time of the accident the first and second defendants were in breach of 
their duty under s. 1 of the Act of 1878, and, as the machine was being worked 

H for the service or benefit of the third defendant who had permitted it to be | 
used when it was insufficiently fenced, he also was in breach of duty under 
the section. 

(iii) the first two defendants were also in breach of their duty to the 
plaintiff at common law (see p. 470, letter H, post), viz., the duty, to take 
reasonable care to provide safe machinery and so to carry on the operation 

I as not to subject the plaintiff to unnecessary risk. 

(iv) accordingly the defendants were liable to the plaintiff in damages 
which were assessed at £4,000 general damages and £382 agreed special 

damage; but (a) as the plaintiff must, on the facts, be deemed to have been 
responsible for one-third of the total damage which he suffered, the 
liability of the defendants would be reduced accordingly, viz., to £2,921 6s. 8d., 
and (b) the third defendant must be wholly indemnified by the first two 


defendants. 
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Per Curiam: (i) the Act of 1878 is intended to protect all persons who 
may be in the vicinity of the dangerous parts of a threshing machine 
(see p. 468, letter I, post). 

(ii) a fence which depends for its efficacy entirely on the memory and 
concentration of a single workman is not a sufficient and secure fence 
(see p. 470, letter B, post). 


[ Editorial Note. This case is of considerable importance to farmers as it 
shows that a civil action for damages lies for breach of statutory duty by failing 
to keep a threshing machine sufficiently and securely fenced during its working. 
The statutory duty is imposed by s. 1 of the Threshing Machines Act, 1878, 
and is a qualified duty because secure fencing is required only so far as is reason- 
ably practicable and consistent with the due and efficient working of the machine. 
The Act creates a criminal offence and imposes a penalty not exceeding £5 on 
summary conviction. No question was raised whether.a civil action, as distinct 
from criminal proceedings, lay for failure to comply with the section; it must 
have been accepted, therefore, that the enactment was intended for the benefit 
of those who worked at the threshing machine and to have imposed a duty 
towards them, breach of which was a private, as distinct from a public, wrong. 
The principle on which a penal statute may be construed as giving rise also to a 
civil remedy for contravention has been considered in many cases, of which a 
leading case is Cutler v. Wandsworth Stadium, Ltd. ([1949] 1 All E.R. 544, see 
per Lorp Simonps at p. 548). 

As to Protective Provisions concerning Threshing Machines, see 1 HaLsBuRY’S 
Laws (3rd Edn.) 485, para. 945. 

For the Threshing Machines Act, 1878, s. 1, see 1 Hatspury’s STATUTES 
(2nd Edn.) 635.] 


Action. 


The plaintiff claimed damages from all the defendants in respect of injuries . 


sustained by him while he was employed by the first two defendants to operate 
a threshing machine, hired to the third defendant, for the purpose of threshing 
corn belonging to the third defendant. The plaintiff based his claim against 
all the defendants on an alleged breach of the duty to fence dangerous parts of 
threshing machines imposed by the Threshing Machines Act, 1878, s. 1, and also, 
against the first two defendants, on an alleged breach of the duty owed by them 
to him at common law to take reasonable care to provide safe machinery and 
not to subject the plaintiff to unnecessary risk, 
The facts appear in the judgment. 


W. L. Mars-Jones and R. G. Waterhouse for the plaintiff. 
-R. Geraint Rees for the first and second defendants. 
Elwyn Jones, Q.C., and E. B. B. Richards for the third defendant. 


BARRY, J.: In many respects this is an anxious and difficult case. The 
plaintiff, Mr. John Gwilym Jones, is an infant, now twenty years of age, and he 
brings this action against the three defendants, Mr. William Richards, Mr. 
Owen Thomas Morris and Mr. John Owen, to recover damages for very serious 
injuries which he sustained as a result of an accident which took place on Feb. 25, 
1953. At that date, the plaintiff was eighteen years old and since leaving school 
at the age of fifteen he has worked on his father’s farm in Merionethshire. He 
was not earning wages in the ordinary sense. He lived at ‘home; his father 
maintained him, provided money for his clothes and other expenses and also 
provided him with spending money 
that at the date of the accident th i 
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with the Merionethshire War Agricultural Committee and during that period 
he spent some fifteen to twenty days in all, working on a threshing machine 
and feeding corn and other grain crops into the machine. 

The first defendant, Mr. Richards, and the second defendant, Mr. Morris, are 
the joint owners of a threshing machine and a baling machine, together with 
two tractors, which, no doubt, draw those machines to their places of work and 
subsequently provide them with motive power. Mr. Morris is a farmer on his 
own account, but Mr. Richards’ principal means of livelihood is the hiring out of 
these machines to farmers in the vicinity. A large number of farmers are clients 
of his, and of Mr. Morris, and for several years before this accident Mr. Richards 
and Mr. Morris hired these machines to forty or more farmers in their neighbour- 
hood, in many cases twice each year. The first two defendants were in the sole 
control of these machines. They were responsible for their operation and 
adjustment, but labour for carrying the sheaves of corn or other crops to the 
machines and for carrying away the grain and straw after the threshing and 
baling had been completed was normally provided by the farmer who hired the 
machines on any particular date. The first two defendants invariably operated 
the machines themselves, and, in particular, fed the crops into the threshing 
machine, but owing to his other duties as a farmer on his own account it was not 
always possible for the second defendant to accompany the machines when they 
were hired out to farmers and whenever he was unable to accompany the machines 
he hired a man to assist the first defendant to carry out the work which the 
second defendant otherwise would have done. 

Prior to the date of the accident the plaintiff had been engaged by the second 
defendant on some four or five occasions. On those occasions he accompanied 
the first defendant and assisted in the operation of the machines and in particular 
with the feeding of the threshing machine, but, as he says, he was paid at the 
rate of 15s. per day. On Feb. 25, 1953, the plaintiff was engaged to carry out 
this work for the first two defendants at a farm belonging to the third defendant, 
Mr. John Owen. On that date, the third defendant had arranged to hire the 
threshing machine and baler belonging to the first two defendants, and when the 
plaintiff arrived at the third defendant’s farm at about 8.15 a.m. the threshing 
machine and the baler were in position. 

The corn which the third defendant required to be threshed on that day was 
stacked in a barn on his farm. For the purpose of convenience the threshing 
machine had been pulled into the barn. The barn has two doors facing each 
other. These doors provide the only light for the interior of the barn with the 
exception of narrow ventilating slits. The threshing machine was driven by a 
tractor which was placed outside the large door, power being transmitted from 
the tractor to the threshing machine by means of pulleys and a belt. After 
threshing the grain emerges from the rear of the machine, and it is there collected 
into sacks and carried away by the men supplied by the third defendant to assist 
in the threshing operations. The baler was placed just outside the small door 
ana opposite the front end of the threshing machine from which the straw 
ultimately emerges. The baler was driven by another tractor and the straw, 
after emerging from the front of the threshing machine, was carried to the baler 
and baled by that machine. 

After the plaintiff’s arrival on the morning of Feb. 25, the first defendant 
set the belts on their appropriate pulleys and started the machines. Threshing 
proceeded throughout the whole of the morning and during that time the plaintiff 
and the first defendant worked in alternate shifts in feeding the crop into the 
threshing machine. While feeding the machine, the plaintiff, or the first defendant 
when he was carrying out this part of the work, stood in what was known as a 
feeding box or feeding pit at the top of the threshing machine, on what has been 
described as the threshing floor. This pit is some twelve inches deep and it is 
situated at the rear of the platform on top of the threshing machine. When 
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working in this pit the plaintiff, or the first defendant, was assisted by two other 
men. One man moved sheaves of corn from the rick in the barn to the threshing 
platform on top of the threshing machine and another man handed these sheaves 
to the plaintiff, first having cut their twine. The plaintiff's duty was to feed these 
sheaves into the machine and he did so by spreading the straw as evenly as 
possible over what is described as a feeding board, from which the corn dropped 
into the drum of the machine. It dropped in fact through a comparatively 
narrow aperture, about six inches wide, which was situated about the same 
distance above the threshing drum, or, more accurately, above the eight beaters 
which are attached to that drum. During threshing operations the drum and 
beaters revolve, and ultimately the grain is separated and emerges from one 
end of the machine, whereas the straw emerges from the other. This feeding 
board is a sloping board which slopes down towards the mouth of the drum and 
it is covered with metal. Beyond this feeding mouth and the aperture above 
the drum, and further towards the front of the machine, there is a protective 
door, or a guard. This door is controlled by a spring and cam which hold it 
either in the open or a closed position. When it is closed it is pulled down to 
floor level and the door does substantially cover the feeding mouth. That 
statement does, however, require certain qualification, because in fact the feeding 
board is adjustable and can be moved over a range of about three inches forward 
towards the feeding mouth or backwards away from it. When this feeding 
board is adjusted to the fully forward position, i.e., has its forward end as near 
as possible to the feeding mouth, there is only a gap or aperture of 14 inches 
between the end of the protective door or guard and the front of the feeding 
board. In its backward position, i.e., when it is adjusted to a point furthest 
from the feeding mouth, that aperture or gap is extended to 3} inches. 

Threshing operations proceeded without any untoward incident throughout 
the whole morning. The work of feeding the straw into the feeding mouth, 
though not particularly skilled, is, I believe, somewhat arduous. As a result the 
plaintiff and the first defendant changed shifts fairly frequently, the change 
being made at approximately half-hour or three-quarter-hour intervals. Work 
stopped for dinner at about mid-day. After dinner the machinery was re-started. 

The first defendant worked at feeding the threshing machine from the feeding 
box for a shift and then the plaintiff took his place. Soon after this there was 
some trouble with the baler which became choked. The plaintiff was told by 
someone to stop feeding the machine with corn. This, of course, was a necessary 
precaution, because, so long as the baler was out of working order, those 
responsible—and particularly Mr. Richards—did not want large quantities of 
straw to accumulate at the front of the machine. When the plaintiff was told 
to stop feeding corn he did so. It was not anticipated that this trouble with the 
baler would take long to put right, and, in consequence, the mechanism of the 
threshing machine was not stopped, but was merely slowed down. It is possible 
to take the drum of the threshing machine out of gear altogether, but that was 
not done. Someone slowed down the tractor and that resulted in the drum of 
the threshing machine continuing to revolve, but at a slower speed than during 
normal work. 

After he had stopped feeding, the plaintiff decided to go to the front of the 
machine—still, of course, on the threshing platform—in order to see when the 
baler was put right. His evidence is that before he left the feeding box, and 
stepped up from it on to the threshing floor, he closed down the door or guard 
and so covered the feeding mouth, or at least substantially covered it, leaving 
only @ gap of at the least 14 inches, or, at the most, 3} inches, according to the 
adjustment of the feeding board at that particular time. The plaintiff told me 
that it was his habit, whenever he left the feeding box to do some other work 
or on account of any breakdown in the machinery, to close the guard and he 
fully understood that it was his duty to do so. Although it is a matter of very 
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little moment in the present case, I think that the usual practice for a man who 
left the box on a change of shift was to close the guard and for that guard to b 
reopened by the man who took over from him when he in turn entered the it 
and was about to start feeding the machine. One thing is quite certain Whil 
the machine was being fed it was essential for the door or guard to re in ict 
pal si wit aad the corn could not slip down the feeding board and into 

Having, as he says, closed the guard, the plaintiff left the feeding box, and 
proceeded to the front of the machine. After an interval of a few minutes 
nc the men had been working on the baler, the plaintiff received a sional 

om someone to the effect that the baler was now all right and that the threshing 
could recommence. His case is that he then turned round to go back to the 
feeding pit and he says that as he turned he slipped and found his right leg in the 
drum, it having slipped down through the feeding mouth. He says that as he turned 
to regain the feeding pit he heard the speed of the drum increasing. He says 
he has no idea of what caused him to slip, but he says, and indeed there is little 
dispute about this, that there is always a certain amount of corn, chaff and straw 
on the top of the threshing machine and that this to some extent made it slippery. 
He also says that when the speed of the drum increased, immediately before this 
accident, there was an increase in the quantity of dust which made it more 
difficult for him to see. 

The results of this accident were disastrous. The plaintiff’s right leg went 
right down into the drum and was grossly injured. It was found necessary 
for the lower part of the limb to be amputated and ultimately an amputation 
took place below the right knee. The plaintiff is left with a sufficient stump— 
indeed some of the doctors considered it to be a more than sufficient stump—on 
which an artificial ankle and foot can be fitted. An artificial limb has in fact 
been fitted and the plaintiff now has recovered to as great an extent as he ever 
i recover having regard to the permanent loss of the lower part of his right 

eg. 

There are a number of issues of fact which I have to determine before consider- 
ing the law applicable to this case. The first and most important of these issues 
is whether or not the plaintiff closed the guard before he left the box to go to 
the front of the machine to watch the progress of the work on the baler. 
After giving the matter very anxious care and thought I have come to the 
conclusion that it is impossible for me to accept the plaintiff’s evidence that he 
did in fact close that guard. [His Lorpsuip found that the feeding board was 
in the forward position. His Lorpsuip continued:] I feel bound to conclude 
that the plaintiff inadvertently failed to close the guard before he left the box 
on. this particular afternoon. I am also bound to say that I am not satisfied 
that the plaintiff slipped. On balance of probability I think that what happened 
here is that the plaintiff took an incautious step on his attempted return to the 
box, and, thinking he had reached the box, or stepping slightly out of his path 
which he had chosen to the box, his foot was placed either right into the mouth 
leading to the drum, or, perhaps, on the sloping board from whence it slid into 
the mouth and became caught by the beaters in the drum below. 

On these facts I have to consider the legal position of the three defendants. 
As against the first two defendants the plaintiff principally relies on the provisions 
of the Threshing Machines Act, 1878. He also alleges that the first and second 
defendants, as his employers on the date of the accident, were negligent in that 
they failed to provide him with proper machinery and a safe place of work. 
As against the third defendant, Mr. Owen, the plaintiff’s case is based solely 
on the provisions of the Act of 1878, an Act, which, no doubt, was unknown to 
either the first or the second defendant, or to the third defendant on the date 
when this accident happened. The Act is, however, part of the law of this country 
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and I am bound to administer it and to give it, if I can, its correct interpretation A 


in law. 
The Act is described as, “‘ An Act for the prevention of accidents by threshing 


machines.”” The preamble reads: 


‘“Whereas by certain Acts of Parliament provision is made for the 
‘fencing of dangerous machinery in factories and mines, and it is expedient 
that similar provision should be made with respect to threshing machines :” 


Then by s. 1 it enacts: 


“The drum and feeding mouth of every threshing machine as defined 
by this Act shall at all times during the working thereof be kept sufficiently 
and securely fenced so far as is reasonably practicable and consistent with 
the due and efficient working thereof. If any person permits any threshing 
machine belonging to him or used for his service or benefit to be worked 
without its being fenced as aforesaid: Or, if any foreman, engineer, or other 
person in charge of any threshing machine, works it or permits it to be 
worked without its being fenced as aforesaid: ...” 


then such persons shall be guilty of a criminal offence and shall be liable to 
prosecution. 
The plaintiff’s case is that, contrary to the provisions of that Act, the feeding 
mouth of the threshing machine in question was not kept sufficiently and securely 
fenced in accordance with the terms of the Act, and that the persons responsible 
for the failure to comply with those provisions are the first two defendants, 
who were the persons to whom the machine belonged, and the third defendant, 
in whose service or for whose benefit the machine was being worked. 
The principal question is, was this machine sufficiently and securely fenced ? 
Before considering that question it is also necessary to consider perhaps an even 
more fundamental one, viz., was the machine working at the time when the 
accident happened ? It is contended by counsel on behalf of the defendants 
that because the machine was not actually threshing corn at the moment when 
the accident happened it was, therefore, not working, and that the provisions 
of the section cease to have any application. It is also suggested by counsel 
for the first two defendants, as I understood his argument, that the provisions 
with regard to fencing were designed only to protect men who were actually 
working in the threshing process, and when they ceased to work on that process 
the protection was no longer available for them. 
I think it is much too narrow a view to hold that this machine was not working 
at the time of the accident merely because there had been a hitch in the operation 
of another machine and corn was not actually being fed into the threshing 
machine at the very moment when the plaintiff sustained his injury. The 
machine was working, as I find, because it was being turned by a tractor which 
was supplying its motive power; the engine had never been stopped, the drum 
had never ceased to revolve, and I am quite satisfied that this eeetaae was 
working even though for a very short period it was not in fact threshing corn. 
: VT tpee ai ve oe kbacaee anes that the machine was working 
question whether or not it was kept 
sufficiently and securely fenced, bearing in mind the qualifications pro ided 
in the Act, viz., ‘“‘ That the fencing should only be sufficient and ae nace 

as 1s reasonably practicable and consistent with the due and efficient worki 
thereof”. I am quite satisfied that this Act is intended to protect all a 
who may be in the vicinity of all these dangerous parts of a threshin + nines 
viz., the drum and the feeding mouth. I am satisfied that the ad a oN 
on the protection of the Act as can any other workman so 1 ae cs a. 
is working, whether they be at their normal pl oe Fi ate 
place of work or moving about the 
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threshing floor for any lawful purpose connected with their work or for the 
purpose of leaving or returning to their place of employment. When one con- 
siders the words, “‘ Kept sufficiently and securely fenced ”, I think one is bound 
to accept the view submitted to me by counsel for the plaintiff that those words 
necessitate (a) the provision of sufficient and secure fencing, and (b) the mainten- 
ance of that fencing in a sufficient and secure state throughout the whole period 
which the machine is in fact working. I regret to say that my intelligence 
cannot follow the view put to me with’ great force on behalf of the first two 
defendants that the word “ sufficiently ” in some way cuts down the meaning 
of the word “securely”, and that a machine can be sufficiently and securely 
fenced without being securely fenced. That is a conception which I regret to 
say I am unable to appreciate. I think this Act means that secure fencing must 
be provided and maintained in position at all times throughout -the working 
periods of the machine, subject to the limitation that the fencing need only be 
as secure as is reasonably practicable and consistent with the due and efficient 
working thereof. 

On the findings which I have made it is of course at once apparent beyond 
any possibility of argument that when this accident occurred the feeding mouth 
of this machine was not fenced at all. It is quite impossible to say that at that 
time it was sufficiently and securely fenced, because, as I have already held, 
in fact the fence was not then in position and the feeding mouth was open and 
wholly unguarded; except perhaps to the extent that the open door might have 
provided some protection for someone walking straight towards the mouth from 
the front portion of the threshing floor, such a person, when he stumbled against 
the open door, might in fact have closed it and so to some extent at least obviated 
danger to himself. Over each side there was no sort of guard protecting the 
feeding mouth and the entrance to this highly dangerous drum. It is said, of 
course, that the absence of fencing at the crucial moment when this accident 
occurred was due not to any breach of statutory duty on the part of any of the 
defendants, but to the action of the plaintiff himself in failing to place in position 
the guard which had been provided for his use. There is no evidence here of 
delegation in the sense in which the courts now construe that word. Even if 
that were the case it would not necessarily mean that the defendants were not 
guilty of a breach of this statute. If, on the other hand, the true fact was that 
the plaintiff was entirely responsible owing to his own conduct for this unfortunate 
accident then that might place very great difficulties in his path when seeking to 
recover damages from the defendants. 

As I find the facts, however, no sufficient and secure fencing was ever provided 
for the feeding mouth and I have also come to the view that there is no practical 
difficulty in providing reasonably secure fencing and that the provision of such 
fencing would have no effect on the due and efficient working of the machine. 
It was obviously impracticable to keep the guard provided, the opening and 
shutting gate, in the downward position protecting the feeding mouth when 
threshing operations were in progress. When the gate was in the open position 
the man actually engaged in feeding the machine, was, T am satisfied, in a position 
of at least relative safety, and the criticisms of the gate or guard—in so far 
as they are concerned with the position of a man in the feeding box—have not 
been sustained to my satisfaction. The position to my mind is quite different 
with regard to other people who might quite properly be on the threshing floor. 
The man responsible for cutting the twine which held the sheaves together was 
moving, it is true perhaps only a few inches, but he had to reach for a sheaf, 
eut the twine and hand it to the plaintiff. In his normal place of work he would 
therefore be several feet from the feeding mouth. However, some incident in 
connection with the work might always make it necessary for him to move 
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perhaps a yard or two in one direction or another on the roof of the threshing 
machine, and, if he did so and inadvertently approached the ends of the feeding 
mouth while the machine was in operation and being fed, there was nothing 
to prevent his feet being trapped. Therefore, during feeding operations even 
on the very best view of the matter there were two ends of this highly dangerous 
area entirely exposed and unguarded, not guarded with sufficient and secure 
fencing. The feeding mouth has two sides and two ends and whatever protection 
was provided for the two sides, the two ends—in which a foot or any other limb 
could enter that danger area with equal ease—were without protection of any 
kind. More than that, I am satisfied that a fence which for its efficacy entirely 
depends on the memory and concentration of a single workman is not in truth 
a sufficient and secure fence. Whether that be so on the true construction of the 
statute is perhaps more open to doubt than on a consideration of this matter 
under the common law. However, I have come to the conclusion that the makers 
of the threshing machine do not comply with the requirements of this Act by 
providing merely a fence which has to be placed in position by a man engaged 
on other work, when, as part of the necessary operation of the machine, the fence 
is out of position and wholly inoperative during a very long period of a day. 
I do not think that I am setting an unduly high standard in reaching those 
conclusions. One must always guard against making industry impossible and 
against slowing down production by setting unduly high standards or by placing 
wholly unreasonable requirements on the makers and owners of machinery of 
this kind. However, it seems to me that it is not unreasonable to hold that in 
order to comply with the requirements of this Act there should at the very least 
have been two substantial end boards or side boards protecting the two open ends 
of the feeding mouth. [His Lorpsnip referred to the evidence concerning 
guards fitted by certain makers of threshing machines and continued :] Anyone 
who directed his attention to the guarding of this mouth would at once see that 
it was necessary to protect the ends, and to protect them against just the sort 
of happening which resulted in this disaster to the plaintiff; a false, inadvertent — 
step, leading to his foot going into the beater and being almost inevitably 
destroyed. I am quite satisfied that if a twelve-inch board had been fitted to guard 
the two ends of this feeding mouth this accident would never have happened. 
I am very much inclined to think that if a board of considerably less height had 
been fitted the accident would also have been prevented. If the plaintiff had 
had to lift his foot to any appreciable height in order to get it into this feeding 
mouth, I do not think that he would have got it in, as he did. By one ordinary 
step, not lifting his foot more than was necessary to carry it forward, he was able, 
perhaps thinking he was stepping into his feeding box, to step into this very 
dangerous trap. In those circumstances, I am bound to find that the require- 
ments of this Act have not been complied with. In dealing with the first two 
defendants, I think it is clear that they are the persons responsible for keeping 
the fencing of this machine sufficient and secure, and on that finding (a breach 
of statutory obligation) there can be no doubt that they must be liable in damages 
to the plaintiff. Without pursuing the matter further, I think I should say that 
in the light of the evidence I would hold, if necessary, that the first two de- 
fendants were also in breach of their common law duty to the plaintiff, and that 
irrespective of the provisions of this statute they would have been liable to him 
in damages. 

The position of the third defendant has caused me very much greater doubt. 
I think it is a very serious, and I am bound to Say a very distasteful task to 
construe this statute in such a manner as to make the third defendant liable in 
any way for this unfortunate accident. I am satisfied that he knew nothing 
about the provisions of this Act, and, being ignorant of them, it is impossible to 
see that any act or omission on his part was in any way reprehensible. I accept 
all that counsel has said on his behalf. He had no reason to think that the first 


Caernarvon Winter Ass.]| JONES v. RICHARDS (Barry, J.) 471 


two defendants were anything other than perfectly competent contractors, as 
indeed I think they were except for their unfortunate omission to comply with 
the requirements of this Act in this one respect. The third defendant had 
engaged them and hired their machines for many years and there had never been 
amishap. I do not think that the third defendant, apart from the provisions of 
this Act, had any reason to do anything other or more than he did. However, 
here is the Act and I have to construe it. I find it necessary to agree with 
counsel for the plaintiff on this part of the case—I confess I do so with very great 
reluctance—that one is bound to look at the penal provisions of this statute in 
order to ascertain on whom the obligation to comply with the requirements of 
the Act is in fact imposed. It is clearly imposed on the persons owning the 
machine and there can be no doubt that in every true sense of the word the first 
two defendants permitted this machine to be used unguarded or insufficiently 
guarded. However, the Act also provides that not only shall the owners of the 
machine be liable if they permit the machine to be used when improperly fenced, 
but also any person for whose services or benefit the machine is worked. ‘There 
can be no doubt that this machine was being worked at the time when this 
accident happened for the service or benefit of the third defendant. The only 
question is, did he permit the machine to be used without its being fenced in 
accordance with the provisions of the Act ? I have very carefully considered 
the authorities here. Counsel for the plaintiff concedes that permission does 
involve an element of knowledge or connivance or carelessness. I feel bound, 
very reluctantly, to take the view that the third defendant’s conduct must be 
judged as though he had been aware of the provisions of the Threshing Machines 
Act, 1878. That leads one, I am afraid, to a somewhat curious result, but none 
the less he is assumed to know the law of this country. Assuming he did know 
the law of this country, then I am bound to find that he permitted this machine 
to be used in an unfenced condition or insufficiently fenced to comply with the 
requirements of the Act. In circumstances of this kind, when the whole of the 
means of knowledge were available to the third defendant, when, knowing that 
he was under a duty in the matter—as I am bound to assume he did—it was easy 
for him to see how the machine was guarded and to see whether it was properly 
guarded, I do not think that I can say that he did not permit the machine to be 
used merely because of an actual lack of knowledge of a particular defect. If I 
did, it would be placing a premium on carelessness. Had the’ third defendant 
realised that he was under a duty in connection with this machine I am quite 
satisfied that he could easily have acquired the requisite knowledge regarding 
its guarding or fencing arrangements, and in that knowledge, if available to him, 
it seems to me it avails him not to say, ‘I did not take advantage of the oppor- 
tunity which was open to me.” ay 

I do not propose to analyse the cases cited, but bearing in mind the purport 
of the various decisions which have been brought to my notice I feel I am to hold 
here that the third defendant did permit this machine to be used contrary to the 
provisions of the Threshing Machines Act, 1878. I am sorry that it should be so 
and I have no doubt that this decision may well come as a considerable shock to 
many members of the farming community, not only in this part of the British 

, but in the other parts as well. 

a does not ecaha the matter. Counsel for the defendants have pressed 
on me that on any view of this case the plaintiff was to a very substantial extent 
the author of his own misfortunes. Having held that the feeding board was - 
the forward position, I am bound to reach the conclusion that if the plainti 
had closed the guard no accident could have happened. With equal SO eaae 
I have reached the conclusion that if, as they should have done, the ah fa: 
defendants had provided an adequate side board at each end of rh ae 
mouth then equally that accident would not have happened despite a oe en 
the plaintiff failed to close the guard before he left the feeding box. 
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absolve the plaintiff from any blame as regards the false step he took ae 
resulted in his accident. I cannot, however, take a similar charitable view wit 
regard to his failure to utilise the guard which was there, and which, if hb: 
would have prevented this accident. I think it would be wrong to say that a 
workman who fails to use a guard which he knows ought to be used, and, as a 
result suffers a horrible injury of this kind, is in no sense responsible for the 
disaster which befalls him. I think he is responsible and responsible to a very 
substantial degree. ; 

In the Bs Sh of the circumstances of this case I do not think it would be right 
to say that the plaintiff and the defendants are equally responsible for such 
damages as may be awarded to the plaintiff. On the whole I think that the 
proper view here is to say that the losses should be borne two-thirds by -the 
defendants and one-third by the plaintiff. It thus remains for me to consider 
the proper damages which should be awarded in a case of this kind. The medical 
evidence, although not agreed, is not now in any real dispute. There is very 
little I need say about it. This unfortunate young man is left with the lower 
portion of his right leg amputated; nothing anyone can do or say will return his 
leg to its full use. I am sure that everything which can be done has been done 
to provide him with a satisfactory artificial limb, but having regard to his pre- 
accident occupation as a worker on a farm this is a very grievous handicap. 
It is true that an amputation below the knee is very much less serious provided 
there is a sufficient stump above the amputation. 

On the other hand, an injury of this kind is particularly crippling and incapaci- 
tating to one who hoped to make his living on the land, and particularly so as 
the plaintiff’s father’s farm is situated in a hilly district. I am quite satisfied 
that the plaintiff is incapacitated in the way he describes, and in the way in 
which his doctor also describes, for very many forms of farm work. There is, 
of course, a great deal which he can do, but he cannot do very many, if not all, 
of the heavier portions of the work. 

This is a difficult case in which to assess proper damages, because the plaintiff 
was only earning a relatively small wage when this accident happened, indeed 
he was not earning at all except occasionally. He is an intelligent young 
man and with suitable training he will be able, no doubt, to fit himself for 
many other forms of occupation in which his damaged leg will cause him 
little if any incapacity. Whether he can obtain these alternative occupations 
near his home is a matter open to very much graver doubt. To a very large 
extent I think he may be able to minimise and perhaps wholly reduce and 
eliminate any lack of earning power resulting from this accident, but he can 
only do so at the expense of his life ambition to become a farmer, at the expense 
of the future which was so bright for him with the expectation of succeeding to 
his father’s farm and running it thereafter. If he does succeed to his father’s 
farm it is clear that he will not be able to do all the work himself and will have to 
engage paid labour to do jobs which otherwise he could have done. Whatever 
view one takes of this case I think that the plaintiff, despite the fact that this is a 
less serious injury than an amputation above the knee, is entitled to very sub- 
stantial damages. I think that he is, or would have been, had he not been 
partially to blame, entitled to the sum of £4,000 in addition to the agreed special 
damages of £382, but unfortunately that total sum will have to be scaled down 
in the manner which I have indicated [viz., by one-third to £2,921 6s. 8d.] 

[His Lorpsurp heard argument on the question of contribution by the first 
and second defendants and the third defendant under the Law Reform (Married 
Women and Tortfeasors) Act, 1935, s. 6, and said:] The plaintiff is an employee of 
the fiest two defendants. It is a most artificial conception which arises, purely 
from the provisions of the Threshing Machines Act, 1878, that the third de- 
fendant should Owe any responsibility to him at all. Whatever might have been 
the position if one of these other men working there had been injured, I am quite 
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A satisfied that the proper order in this case is that the third defendant should 
receive complete indemnity from the first two defendants. 


Judgment accordingly. 


Solicitors: Gwyndaf Williams & Roberts, Pwllheli (for the plaintiff); Breese 
Jones & Casson, Portmadoc (for the first two defendants); Porter & Co., Conway 
B (for the third defendant). 


[Reported by Srys' LLEWELLYN, Esq., Barrister-at-Law.] 


WATT v. KESTEVEN COUNTY COUNCIL. 


[Court oF APPEAL (Denning, Birkett and Parker, L.JJ.), January 21, 24, 25, 
26, February 7, 1955.] 


E Education—Local education authority—Grant towards tuition fees at school 
chosen by parents—Obligation to educate in accordance with parents’ wishes 
—Breach of statutory duty-—Whether right of action—Education Act, 1944 
(7 & 8 Geo. 6 c. 31), s. 8, s. 76—Education (Miscellaneous Provisions) 
Act, 1953 (1 & 2 Eliz. 2 c. 33), s. 6. 

The plaintiff, a Roman Catholic, sent his two sons to Roman Catholic 

FF Cpreparatory and public schools. He made application to the defendants, 

the local education authority for the area in which he was resident, for a full 
grant for the tuition fees. The defendants did not provide a school for 
secondary grammar school education in their area but, in discharge of their 
duties under the Education Act, 1944, s. 8, they made available education 
at an independent school in their area and paid the fees for boys qualified 
G to attend it. The plaintiff’s sons were so qualified. At all material times 
the defendants were willing to provide places for the boys at the independent 
school with which they had made arrangements but the plaintiff did not 
wish his sons to go there. The defendants made grants towards the cost of 
the education of the plaintiff’s sons at both schools they attended, but it was 
insufficient to cover the full amount of their tuition fees. In an action 
H by the plaintiff for a declaration that the defendants were under a duty 
to provide secondary grammar school education for the two boys at the 
school chosen by him, and for payment to him of the full amount of the 
tuition fees paid by him to the schools concerned, 

Held: (i) if the defendants, in performance of their duties under the 
Education Act, 1944, s. 8, made available secondary grammar school 

I education at an independent school, the extent of the duty was to make it 

available at an independent school with which they had made arrangements, 
not at any such school as parents chose; and, accordingly, there was no 
duty on the defendants to pay full tuition fees at an independent school 
chosen by the plaintiff. 

(ii) although it was the defendants’ duty under s. 76 of the Act of 1944 to 
have regard to the general principle that pupils were to be educated in 
accordance with the wishes of their parents, yet the defendants were not 
under an absolute obligation to educate pupils in accordance with those 
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wishes nor were they bound to have regard exclusively to those wishes; and 
in the circumstances the defendants were not in breach of their duty under 
that section. ; 

Per CurrtAM: although an action for damages may lie, for breach of 
statutory duty under s. 76 of the Education Act, 1944 (in the exercise of 
duty under s. 8 of the Act), no such action was maintainable in law in the 
present case because the proper remedy for breach of s. 8 of the Act, on its 
true construction and in the circumstances of the case, was by complaint 
to the Minister under s. 99 of the Act (see p. 477, letter A, and p. 480, letter 
D). 

| oe ter Union v. Durham County Council ([1918] 1 Ch. 146) considered. 
Decision of OrmEROD, J. ({1954] 3 All E.R. 441) affirmed. 


[ For the Education Act, 1944, s. 8, s. 76, and s. 99, see 8 HALSBURY’S STATUTES 
(2nd Edn.) 153, 210, 225; and for the Education (Miscellaneous Provisions) Act, 
1953, s. 6, see 33 Hatspury’s Statutes (2nd Edn.) 59.] 


Case referred to: 
(1) Gateshead Union v. Durham County Council, [1918] 1 Ch. 146; 87L.J .Ch. 
113; 117 L.T. 796; 82 J.P. 53; 19 Digest 553, 7. 


Appeal. 

The plaintiff appealed from an order of OrMEROD, J., dated Oct. 5, 1954, 
reported [1954] 3 All E.R. 441, dismissing the plaintiff’s claim for a declaration that 
the defendants were and are under a duty to provide secondary grammar school 
education for his sons at certain specified schools (being independent schools 
chosen by the plaintiff), a mandamus, and payment of the difference between the 
full tuition fees at the schools and the amount of the defendants’ contributions 
towards them or the like sum as damages for breach of contract. 

The facts appear in the judgment of DENNING, L.J. 


Gerald Gardiner, Q.C., R. HE. A. Elwes, Q.C., H. Hope and P. J. Fitzgerald 
for the plaintiff. 
Sir Frank Soskice, Q.C., and J. G. Le Quesne for the defendants. 


Cur. adv. vult. 
Feb. 7. The following judgments were read. 


DENNING, L.J.: Brrxett, L.J., asks me to say that he has read the 
judgments which we are about to deliver and agrees with them. 

Mr. Watt [the plaintiff] lives at Stamford in Lincolnshire. He has twin sons, John 
and Richard, who are now just fifteen years of age. They have passed the necessary 
examination which entitles them to a grammar school education. But there 
is as yet no state grammar school in that part of Lincolnshire: and on that 
account the Kesteven County Council, the defendants, arrange for the boys 
of their district to go to an independent school of high repute at Stamford, 
known as the Stamford School; and the county council pay the fees. In 1951, 
for instance, forty-four boys went to the Stamford School and the county 
council paid their tuition fees of £61 10s. a year for each boy. In 1952 thirty boys 
attended at £63 15s. a year each. The county council are quite willing that the 
twin sons of the plaintiff should go to the Stamford School as day boys and to 
pay the full fees for them there. But the plaintiff does not want them to go 
there. He is a Roman Catholic and wants to send them away to a Roman 
Catholic boarding school. He has already sent them there. He sent them to 
a Roman Catholic preparatory school in Monmouthshire and now they are at 
a Roman Catholic public school in Northamptonshire. These schools are 
recognised to be efficient and the tuition fees (excluding the boarding fees) are 
a little less than those at Stamford. They are only £60. The plaintiff claims 
that the Kesteven County Council are liable by law to pay the full tuition fees 
at these schools to which he has chosen to send the boys. 
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I desire to say at the outset that the question in this case does not depend in 
the least on the religious views of the parent. The question would be the same 
if a member of the Church of England living in Stamford wished, for some 
reason or other, to send his boys away to a boarding school in some other part 
of the country. He might wish to send them there because it was his old school, 
or because the classics were well taught there, or because it was a co-educational 
school. The question in such a case would be just the same as this: Is the 
parent entitled to have the tuition fees paid by the county council? 

The rival contentions can be simply stated: The county council say to the 
plaintiff: ‘‘ If you wish to send your boys to a school of your own choice, you 
are of course at liberty to do so. Moreover, we are quite ready to help you with 
the fees. It depends on what you can afford. We will see that you are put to 
no hardship. If you are poor, we will pay the whole fees. If you are well off, we 
will expect you to pay something yourself.” I pause to say that the county 
council are in fact paying quite a substantial part of the fees. The plaintiff’s 
retort is this: “ That would be all very well if you had a state school in Stam- 
ford. I know that in that case, if I did not choose to send them to that school, 
I could not expect you to do more for me than you do. But you have no state 
school in Stamford. All you do is to make arrangements for the boys to go to 
an independent school in Stamford. You pay the tuition fees for the boys who 
go to that school without regard to the father’s means. You should do the 
same for me at whatever school I choose to send them.” 

The short answer to the plaintiff’s argument is, I think, this: whilst education is 
free in this country, it is only free at the schools which the county council make 
available. I can find nothing in the Education Act, 1944, which compels the 
county council to pay the fees at any school which the father chooses. The 
duty of the county council is plain. They must make schools available for all 
the pupils in their area. But they can fulfil this duty, not only by maintaining 
schools themselves, but also by making arrangements with certain other schools. 
They may, for instance, make a grant to aid a school and in return get a right 
to a number of free places. Or they may make arrangements with some par- 
ticular independent school to take the boys. At all the schools which the 
county council maintain themselves, no fees are payable. At the other schools 
with which they make arrangements, they must provide free places or pay 
the fees in full. Once they have fulfilled their duty in one or other of these ways 
—either by maintaining schools themselves, or by making arrangements with 
certain other schools—there is no more which they are bound to do. If a father 
wishes his child to go to yet another school of his own choice, with which the 
county council have no arrangements, then he cannot claim as of right that 
the county council shall pay the fees. He can then only expect assistance 
according to his means. Regulations* have been made which empower the 
county council to pay the whole or any part of the fees in any case where it 
would involve financial hardship on the father to pay them. . 

I think the position is clearly as I have stated it: but it was urged before 
us that independent schools stand in a special position. It was said that if the 
county council had no school of their own, or no grant-aided school to which 
to send the boys, but had to send them to an independent school, then the 
father had a right to choose to which independent school they should go; 
and that corresponding to this right, the county council were bound to pay the 
fees in full. This argument was based on s. 76 of the Education Act, 1944, which 


provides that: 
“Tn the exercise and performance of all powers and duties conferred and 
* The Regulations for Scholarships and Other Benefits, 1945 (S.R. & O. 1945 No. 666), 


amended by the Scholarships and Other Benefits Amending Regulations, Ne. 1, No. 2, 
(S.I. 1948 No. 688, No. 2223). 
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imposed on them by this Act, the Minister and local education paren 72% 
shall have regard to the general principle that, 80 far as is compatible wit oa 
the provision of efficient instruction and training and the avoidanae oO 
unreasonable public expenditure, pupils ure to be educated in accordance 
with the wishes of their parents.” 


It is obvious that that section cannot stand by itself. It only applies in the 
exercise of some other power or duty contained in the Act. In this case it was 
said to apply in the exercise of s. 8. It was said that, when there was no main- 
tained or grant-aided school, the county council had a duty under s. 8 to make 
available an independent school and to pay the fees in full: and that, in 
exercising that duty, they were bound under s. 76 to have regard to the general 
principle that pupils were to be educated in accordance with the wishes of their 
parents. Hence if there are two independent schools, one in Stamford and the 
other far away, both of which are efficient and charge the same tuition fees, 
the pupils should be educated at the one desired by the parents. All the more 
so when the school chosen by the parents is the cheaper. 

I think that argument is mistaken. It assumes that the duty of the county 
council under s. 8 is to make available for the pupils any of the independent 
schools over the length and breadth of the country. That is not correct. Their 
duty is only to make available the particular independent school with which. 
they have made arrangements. They must make arrangements for an efficient 
independent school to take the pupils from their area. They must get the 
Minister’s approval to these arrangements: and they must then offer this school 
to the parents. This duty was fulfilled by the Kesteven County Council when 
they made the Stamford School available. Having done this, there was no 
occasion for s. 76 to come into operation at all. 

Even if it were the duty of the county council to make available all the 
independent schools in the country, nevertheless I do not think that s. 76 means 
that every parent has a right to choose any of them he likes. Section 76 does not 
say that pupils must in all cases be educated in accordance with the wishes 
of their parents. It only lays down a general principle to which the county 
council must have regard. This leaves it open to the county ccuncil to have 
regard to other things as well, and also to make excepticns to the general principle 
if it thinks fit to do so. It cannot, therefore, be said that a county ccuncil is at 


A 


fault simply because it does not see fit to comply with the parent’s wishes; | 


and that is all that the plaintiff’s complaint ccmes to in this case. I cannot 
myself see any evidence to suggest that the ccunty ccuncil in this case did not 
have regard to the general principle. The correspcndence which passed on the 
matter showed that it was specifically brcught to their attenticn and nevertheless 
they thought that 


“they would place themselves in an impossible positicn vis-a-vis parents 
in other parts of the county if they were to do what has been asked of them.” 


I can well see what they mean. If they paid the full fees in this case, it would 
mean that every parent in the county, who sent his boys to boarding school, 
could come and ask the county ecuncil to pay the tuition fees, no matter how 
rich he was. The plaintiff in this case is asking for preferential treatment for 
himself over and above the other parents who send their children to boarding 
schools. The county council only helps those other parents according to their 
means. They cannot reasonably be expected to do more for the plaintiff. They 
cannot pay his fees irrespective of his means when they do not do it for others. 

This being so, the appeal must be dismissed: and there is no need to consider 
the question which was much debated before us whether a breach of s. 76 gives 
rise to a cause of acticn for damages. It could not itself do so, but only in ¢cn- 
nection with the exercise of some other power or duty in which the ‘general 
principle was not observed. In view of Gateshead Union v. Durham County 
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Council (1), I should not like to say that there can be no cases under the Act in 
which an action would lie, but I do not think that an action lies in this case. 
It is plain to me that the duty under s. 8 (to make schools available) can only 
be enforced by the Minister under s. 99 of the Act and not by action at law. 
That being so, a breach of s. 76 in the exercise of s. 8 can also only be enforced 
by the Minister and not by action at law. 

In my opinion, therefore, the appeal should be dismissed. It will be noticed 


that I have refrained from analysing the sections of the Act in detail, but PARKER, 
L.J., has done this. . 


PARKER, L.J.: The plaintiff puts his case in this way. It is the duty of 
the local education authority to make education available, which he contends 
means, in the case where sufficient maintained schools are not available, that 
the authority must pay full tuition fees at an independent school; that in 
deciding to what independent school the children are to go, the authority is 
bound to have regard to the general principle set out in s. 76; that, there being 
no question in this case as to efficient instruction or unreasonable public expendi- 
ture, the true inference from the facts proved is that the authority had no regard 
to that general principle; and that, having suffered injury, he has a cause of 
action for that breach of duty. 

Section 76 provides as follows: 


“In the exercise and performance of all powers and duties conferred and 
imposed on them by this Act the Minister and local education authorities 
shall have regard to the general principle that, so far as is compatible with 
the provision of efficient instruction and training and the avoidance of 
unreasonable public expenditure, pupils are to be educated in accordance 
with the wishes of their parents.” 


It will be seen, therefore, that the obligation to have regard to the general 
principle is one to be observed by both the Minister and authorities in the exercise 
and performance of all their powers and duties under the Act. It is not an obliga- 
tion which stands on its own but the effect of the section is that there must be 
read into each provision of the Act conferring a power or imposing a duty, 
an obligaticn in the exercise of that power or the performance of that duty to 
have regard to the “‘ general principle ’. In the present case the duty in cconnec- 
tion with which that obligaticn is to be observed is s. 8 which lays down the duty 
to secure that there shall be available sufficient schools. Accordingly, in the 
performance of that duty an authority must have regard not only to the matters 
set out in s. 8 (2) but to that general principle. 

So far the position is, I think, clear, but the next step in the argument is the 
vital one, namely, that the obligaticn to secure that sufficient schools are availaile 
involves an obligation to pay full tuiticn fees at an independent school where 
sufficient maintained schools are not available. This is a vital point since if ' o 
such obligaticn arises in such circumstances the plaintiff’s claim to be paid full 
tuiticn fees at an independent school of his choice fails in limine. The answer 
to this questicn invclves some analysis of the Act. Secticn 7 lays down the general 
duty of the authority to make efficient educaticn available in its area to meet 
the needs of the population of that area. Secticn 8 to which I have referred 
provides so far as it is material as follows: 


‘“©(1) It shall be the duty of every local education authority to secure that 
there shall be available for their area sufficient schools . . . (b) for providing 
secondary educaticn, that is to say, full.time educaticn suitable to the 
requirements of senicr pupils, other than such full-time educaticn as may 
be provided for senior pupils in pursuance of a scheme made under the 
provisions of this Act relating to further educaticn; and the schools available 
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for an area shall not be deemed to be sufficient unless they are sufficient in 
number, character, and equipment to afford for all pupils opportunities 
for education offering such variety of instruction and training as may 
be desirable in view of their different ages, abilities, and aptitudes, and of 
the different periods for which they may be expected to remain at school, 
including practical instruction and training appropriate to their respective 


> 


needs.’ 


Section 9 gives the authority the necessary power to fulfil these duties. It is 
given power to maintain schools, whether established by it or not. Such 
maintained schools are either county schools, which are established and mail - 
tained by the authority, or voluntary schools which are maintained but not 
established by the authority. Authorities are also given power 


“ .. so far as may be authorised by arrangements approved by the 
. . . * ” 
Minister to assist any . . . school which is not maintained by them. 


This would include not merely grant-aided schools but independent schools. 

Pausing there, it will be seen that, whereas duties and powers have been 
laid down with regard to making education “ available ”’, nothing has been 
expressly said as to whether such education is to be “free”. Section 61 (1), 
however, provides: 


‘No fees shall be charged in respect of admission to any school main- 
tained by a local education authority or to any county college, or in respect 
of the education provided in any such school or college.” 


Accordingly, education at maintained schools is to be free, but nothing is there 
said as to independent schools. Section 81, however, enables the Minister to 
empower authorities to pay the whole or part of the fees payable at independent 
schools. So far as it is material, s. 81 provides: 


“ Regulations shall be made by the Minister empowering local education 
authorities, for the purpose of enabling pupils to take advantage without 
hardship to themselves or their parents of any educational facilities avail- 
able to them . . . (b) to pay the whole or any part of the fees and expenses 
payable in respect of children attending schools at which fees are payable.” 


So far from any obligation being laid down that full tuition fees at independent 
schools are to be paid by authorities there is merely provision for the Minister 
empowering authorities to pay the whole or part of such fees. This he has 
done by making regulations*. It is unnecessary to refer to these regulations 
in detail. It is enough to say that under them every authority may, for the 
purpose of enabling pupils to take advantage without hardship to themselves 
or their parents of any educational facilities available to them, pay the whole 
or part of the tuition fees at independent schools as approved by the Minister. - 
As from July 14, 1953, however, when the Education (Miscellaneous Provisions) 
Act, 1953, came into force, authorities beeame under an obligation to pay the 
whole of the tuition fees at an independent school with which arrangements 
had been made with the approval of the Minister for the provision of education 
(see s. 6 (2) (a) (ii) of that Act). The position, therefore, seems to me to be this. 
Education at maintained schools is absolutely free. In all other cases prior 
to July 14, 1953, there was no right to free education but authorities could 
pay the whole or part of the expenses and fees approved by the Minister accord- 
ing to an income test. Subsequent, however, to July 14, 1953, there was an 
obligation to pay full tuition fees at an independent school if arrangements 
had been made with that school by the authority with the approval of the 
Minister. While, therefore, the authority was in this case prepared to pay 


*'The regulations are noted at p. 475, ante. 
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full tuition fees at Stamford School, there was not until July 14, 1953, any 
obligation or authority to do so. There has not been, and is not now, any 
obligation on it to do so at any other independent school of a parent’s choice. 
A parent can send his children to another school, but if so he can only get a 
contribution towards the fees based on an income test. 

Strong reliance, however, was placed on Gateshead Union v. Durham County 
Council (1) and in particular on the following passage from the judgment of 
SwinFEN Eapy, L.J. ([1918] 1 Ch. at p. 159): 


“ Tam of opinion that the Acts which require a parent to cause his children 
to attend school give him the right to comply with their provisions and 
enable him to insist that the child which he tenders shall be permitted to 
‘attend ’ school—that is, to be and remain at the school—during school 
hours and receive the instruction which similar children receive, and that 
the defendants have not any right to refuse to receive his child unless 
they receive some payment or money contribution. He is entitled to free 
education for his child—that is, education without making any payment 
whatever. The accommodation in the school cannot be said to have been 
made ‘available’ for children if they are refused admission unless and 
until their parents comply with some request to pay money which the 
statutes do not confer upon the local education authority any right to 
demand.” 


It is to be observed that in that case there was an express provision (the 
Education Act, 1902, Sch. 3, para. 5) that the duty of authorities to provide 
a sufficient amount of public school accommodation, 


“shall include the duty to provide a sufficient amount of public school 
accommodation, without payment of fees, in every part of their area.” 


In other words, the position in that case was just as if under the Act of 1944 
an authority contrary tos. 61 sought to exact a payment by way of fees as a 
condition of a child attending a maintained school. If this conclusion is correct, 
that is an end of this case. The plaintiff is not entitled to full fees. The authority 
is, in fact, making a contribution and it is agreed that this court, should not be 
concerned with the amount of the contribution. 

As, however, the other points have been fully argued, it is proper that I 
should state my views shortly on them. Assuming, therefore, that I am wrong 
in the conclusion I have reached, the next question is whether in offering to 
pay full tuition fees only at Stamford School the authority has failed to fulfil 
the obligation imposed on it by s. 76. This depends, of course, on the true 
construction to be placed on that section and on the facts as proved at the 
trial. The wording is somewhat unusual, but this is clear, that some obligation 
is placed on the Minister and authorities. It was, I think, at one time con- 
tended on behalf of the plaintiff that the obligation to “have regard to the 
general principle that .. .” meant that the authority must have exclusive 
regard to that general principle and, accordingly, that if and in so far as the 
parent’s wishes were not incompatible with the two matters referred to, effect 
has to be given to these wishes. This, it seems to me, is plainly wrong, and 
indeed it was in the end admitted that there might be other matters which an 
authority could take into consideration. I say that it is plainly wrong because 
there must be a number of administrative matters—and the authority in 
exercising its powers and performing its duties is acting administratively— 
which one would expect it to be in a position to consider, and the wording 
used, and in particular the words “ general principle ”’, contemplating as it does 
exceptions, point to the obligation meaning no more than that the authority 
must take into account the general principle, weighing it in the balance together 
with and against other considerations. Provided that the authority has regard 
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I think that it fulfils its obligation. So 
far as the facts are concerned, I find it impossible to hold that the plaintiff 
has shown on a balance of probabilities that this authority has not complied 
with that obligation. I need not refer to the correspondence in detail, but I 
think that on a fair reading the inference is irresistible that the authority had 
regard to the general principle in the sense indicated above. 

Finally, the point remains whether the breach of the obligation imposed 
by s. 76 [of the Education Act, 1944] enables a parent who has suffered injury 
to bring a civil action. While it is plain that the breach of some provisions of 
the Act would not give rise to a cause of action, I am certainly not prepared 
to say that no breach of any obligation imposed by the Act affords a cause of 
action to a parent who has suffered damage. To do so would be to fly in the 
face of authority and in particular in the face of the decision in Gateshead 
Union v. Durham County Council (1), a decision of this court. It is necessary, 
I think, in every case to consider the duty in question and, where the allegation 
is that there has been a breach of s. 76, to consider the duty in connection with 
which it is shown that the provisions of s. 76 have not been observed. Assuming, 
contrary to the conclusion I have reached above, that there is an obligation to 
pay full tuition fees at an independent school of the parent’s choice, it seems 
to me that Gateshead Union v. Durham County Council (1) is directly in point 
and that an action would lie. On the other hand, if, as I think, the duty under 
s. 8 is merely to secure that facilities are available, the only remedy for a breach 
of that duty would be by action by the Minister on complaint under s. 99. 
I would dismiss the appeal. 


to the general principle in this sense, 


Appeal dismissed. 


Solicitors: O’Brien & Brown, agents for Stapleton & Son, Stamford (for the 
plaintiff); Bircham & Co., agents for J. E. Blow, Stamford (for the defendants). 


[Reported by Puitrppa Price, Barrister-at-Law.] 
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A 
MARTELL AND OTHERS v. CONSETT IRON COs LID: 


(Court oF Apprat (Jenkins and Hodson, L.JJ., and Vaisey, J.), December 7, 8, 
9, 10, 13, 1954, February 3, 1955.] 


Ma intenance of Action—Common interest—Pollution action—Action brought 

B by riparian owner and owners of fishing rights—Deeds of indemnity executed 

by trustee of anglers’ association to provide for plaintiffs’ costs—A pplication 

by defendants to stay proceedings. ; 

The Anglers’ Co-operative Association, an unincorporated body, was 
formed to promote the interests of anglers and others interested in fisheries 
and inland waters. The association had some five thousand members, count- 

C ing each member club (of which there were between seven and eight hundred) 
as a single member. The total of associated individuals, including members 
of member clubs, was about 250,000. The association had formed an 
incorporated trustee company, which the association wholly owned and 
controlled, for the purposes, among others, of managing the association’s 
property and affairs and undertaking or assisting financially or otherwise 

D =‘ ~ promoting or opposing litigation affecting anglers and others interested 
in fisheries and inland waters. A fighting fund had been established in the 
form of guarantees given by supporters, most of whom were members of the 
association. A member club applied to the association for help in connection 
with the alleged pollution of the River Derwent, county Durham, by 
effluents from the defendants’ works. The association advised the club 

E to arrange for the riparian owner to be joined as a co-plaintiff. She was 
enrolled as and continued to be a member of the association, her annual 
subscription being paid by the club, and she was the first plaintiff when 
the action was instituted. The trustee company executed two deeds of 
indemnity addressed to the first plaintiff and the six trustees of the club, 
who became the other plaintiffs in the action, undertaking to indemnify 

F them against all liability from legal proceedings against the defendants for 
an injunction and damages in respect of the alleged pollution, on the under- 
standing that the association should control the conduct of the proceedings. 
In the ensuing action by the seven plaintiffs against the defendants for an 
injunction and other relief, the defendants applied for a stay of the pro- 
ceedings on the ground that the action was illegally maintained. 

G Held: (i) a stay of the action was not the proper remedy in the case 
because the alleged maintainers were not before the court and the crime 
of maintenance had not been proved and, even if proved, would not have 
been a defence to the action (Skelton v. Baxter ([1916] 1 K.B. 321); Hilton 
v. Woods (1867) (L.R. 4 Eq. 432); and dictum of Sir Witt1am James, V.-C., 
in Elborough v. Ayres (1870) (L.R. 10 Eq. at p. 373) applied). 

H (ii) (by JeNKrns and Hopson, L.JJ.) in such a case as that of the pollution 

of a river, as distinct from a more personal wrong such as libel or slander, 

a wider conception of common interest justifying one person in assisting 

the prosecution of an action by another without committing the illegality 

of maintenance was justified; accordingly an association of persons indi- 
vidually interested, as riparian owners or holders of fishing rights, in the 
protection of the waters of rivers from pollution could lawfully support 
actions brought by individual members to restrain the pollution of rivers 
to which the interests of members related, as they had a legitimate and 
genuine business interest in the contributing of the financial support: and, 
therefore, illegal maintenance was not established in the present case. 
Plating Co. v. Farquharson (1881) (17 Ch.D. 49), Greig v. National Amal- 
gamated Union of Shop Assistants, Warehousemen, & Clerks (1906) Ale 
T.L.R. 274), and British Cash & Parcel Conveyors, Ltd. v. Lamson Store 
Service Co., Ltd. ({1908] 1 K.B. 1006) applied. 
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Alabaster v. Harness ({1895] 1 Q.B. 339) and Oram v. Hutt ({1914] 1 Ch. A 
98) distinguished. 

(iii) (by JeNKrns and Hopson, L.JdJi; VAISEY, J: dissenting) the associa- 
tion was not within the exception from illegality of maintenance which 
existed in favour of charity to permit the support of @ poor man in the 
prosecution of his suit, as the protection of the recreation of angling was 
not a charitable object. B 

Per Jenxrys, L.J.: (a) the crime of maintenance is committed whenever 
a third party aids the prosecution or defence of an action in the absence 

~ of circumstances sufficing in law to justify the giving of such aid, whatever 

the motive or purpose of the person giving such aid may have been, the 

element of impropriety or officious intermeddling being supplied by the 

fact of interference in the suit by giving aid to one party or the other, @) 

coupled with the absence of legal justification for so doing; while, on the 

other hand, the giving of such aid will not be criminal if it is justifiable in law 

by reference to one of the established specific exceptions, or if the person 

giving such aid has such an interest in the action as can be held in law 

sufficient to justify him in giving it (see p. 488, letter I, and p. 489, letter A, 

post). D 

(b) persons engaged in a particular trade, or in a particular profession, or 
individually possessed of proprietary interests of a particular kind, may 
lawfully form themselves into an association with a view to protecting at 
the expense of all, and if necessary by litigation at the common expense, 
the interests of each in the common field (see p. 499, letter D, post). 

(c) even if some members of the association in the present case had no E 
relevant interests (i.e., in the sense indicated at (b) above) justifying their 
lending financial support to an action to restrain the pollution of the river, 
yet, if the association was in substance a body of persons individually 
possessed of legal interests as riparian owners or holders of fishing rights 
or having other such relevant interests, so that it could fairly be held as a 
matter of substance to be supporting the action in defence of the collective 
interests of its members on the principle of mutual protection, -then the 
association would not be guilty of illegal maintenance (see p. 501, letter F, 
post). 

Decision of DANCKWERTS, J. ([1954] 3 All E. R. 339) affirmed. 

[ As to common interest in an action of Maintenance, see 1 HatsBury’s Laws 
(3rd Edn.) 40, para. 82; and for cases on the subject, see 1 DicEst 79-84, @ 
638-685.] 
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Appeal. 

This was an appeal by the defendants against an order of DANCKWERTS, J., 
dated Oct. 22, 1954, and reported [1954] 3 All E.R. 339, dismissing an application 
by the defendants that all proceedings might be stayed in an action for an 
injunction and damages for the alleged pollution of the River Derwent, county 
Durham, on the ground that the action was illegally maintained and was 
oppressive and vexatious and an abuse of the process of the court. The facts 
appear in the judgment of JENKins, L.J. 


Sir Andrew Clark, Q.C., and K. J. T. Elphinstone for the defendants. 
Charles Russell, Q.C., and G. H. Newsom for the plaintiffs. 

Cur. adv. vult. 
Feb. 3. The following judgments were read. 


JENKINS, L.J.: The plaintiffs in the action in which this appeal arises 
are the first plaintiff, Mrs. Laline Marguerite Lucie Martell, who is the estate 
owner in fee simple and beneficial tenant for life of certain areas of land on 
either bank of the River Derwent at or near Consett in the county of Durham, 
and six other persons who, as trustees for an unincorporated society known as 
the Derwent Angling Association, hold a yearly tenancy granted by the first 
plaintiff’s predecessor in title of the right of fishing in the waters of the River 
Derwent, to which the first plaintiff’s riparian interests extend. The defendants 
are the Consett Iron Co., Ltd., who maintain and operate certain works near . 
the River Derwent at a point upstream of the first plaintiff’s riparian property. 

The plaintiffs’ claim in the action is for an injunction and damages in respect 
of the alleged pollution of the waters of the River Derwent flowing past or over 
the first plaintiff's land by the discharge into the river, through a tributary 
known as the Howden Burn, of heated and noxious effluents from the defendants’ 
works. The appeal is brought by the defendants from an order of DANCKWERTS, 
J., dated Oct. 22, 1954, refusing an application by the defendants that all pro- 
ceedings in the action might be stayed until further order, on the ground that it 
was illegally maintained and was oppressive and vexatious and an abuse of the 
process of the court. 

The general allegations to the effect that the action is oppressive and vexatious 
and an abuse of the process of the court are grounded solely on the allegation 
of illegal maintenance. The defendants’ contention is that the action is being 
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illegally maintained and is for that reason alone an action which is Gili 
and vexatious and an abuse of the process of the court and should, accor Ss y> 
be stayed unless and until it ceases to be so maintained. The persons by re om 
the action is said to be illegally maintained are an unincorporated body oe 
as the Anglers’ Co-operative Association (hereinafter referred to as ee ) 
and a company known as the A.C.A. Trustee Co., Ltd. (hereinafter referred to as 
“the trustee company ”’). 

A.C.A. was pa ee, and is governed by rules, of which r. 1, headed 
‘** Objects ”’, is in these terms: 


“The objects of the association are: (a) To promote and protect the 
interests of anglers, the owners and occupiers of fisheries (actual or potential) 
in Great Britain and Northern Ireland and to assist such owners and occupiers 
(financially or otherwise) to secure the protection of the law against any inva- 
sion of their legal rights. (b) To watch over, maintain and improve the 
condition, purity and volume of rivers, lakes and other fresh water, and of 
the coastal sea water in and around Great Britain and Northern Ireland. 
(c) To promote, encourage and assist improvements in methods of preventing 
pollution and of purifying effluents generally and research in such TB iene 
and all other matters affecting angling, fish culture and kindred subjects.’ 


Rules 2 to 12, headed ‘“‘ Membership and subscriptions ”’, contain a number 
of provisions concerning these matters. Rules 2 and 3 are in these terms: 


‘“Membership and subscriptions. 2. Any person, firm, incorporated 
company, club, or association interested in angling, fish culture, the manu- 
facture or sale of fishing tackle or accessories, catering for the condition, 
purity or volume of inland or coastal waters, shall be qualified to be a 
member of this association. 3. The membership shall consist of ordinary 
members, trade members and club members, and such other class or classes 
as the committee shall determine.” 


The remaining rules in this group include provisions under which the annual 
subscription for an ordinary member is £1 with reductions in certain cases, the 
subscription for life ordinary membership is £10 and the subscription for club 
membership is at a graduated rate, according to the membership of the club, 
with a minimum of £1 ls. for a club with a membership of fifty or less and 
a maximum of £10 10s. for a club with a membership of more than five hundred. 
Trade membership is thus defined in r. 8: 


‘8. Trade members shall be persons, firms and companies engaged or 
interested by way of trade or business in the manufacture or sale of fishing 
tackle, accessories or gear, fish culture or in catering or any other trade or 
business connected directly or indirectly with angling.” 


Rule 9 provides that the annual subscription for a trade member shall be such a 
sum not being less than £1 Is. as the committee shall assess. 

The rules also provide for the constitution of a council of the association, by 
which, under r. 19, ‘the policy of the association shall be determined and con- 


trolled ’’, and for the management of the affairs of the association by a committee 
which, under r. 28, 


“ shall have control of the finances and affairs of the association and shall 
have absolute discretion in administering the funds of the association in 
accordance with its objects and the policy laid down by the council, or 
otherwise carrying out the objects of the association ” ~ 


under the rules. The rules also contain (in r. 25) provisions designed to ensure 
that the members for the time being of the committee shall also constitute the 
board of directors of the trustee company, their qualification shares being paid 
out of the funds of, and held in trust for, the association, and liable to transfer 
as directed by the committee on the holder vacating office. 
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The trustee company was incorporated on June 5, 1949, with a nominal capital 
of £100 divided into two thousand shares of ls. each, of which twelve shares 
have been issued for cash. Eight of these shares are held by the eight directors 
of the trustee company who hold one share each. The main objects of the trustee 
company as set out in cl. 3 of its memorandum of association are the following : 


“3. (1) To manage the property and affairs of the Anglers’ Co-operative 
Association. (2) To hold in trust for the benefit of the members from time 
to time of the said association . . . the whole assets and undertaking of the 
association . . . (3) To promote and protect the interests of anglers, the 
owners and occupiers of fisheries and land under water, and all persons, 
companies, firms, clubs and associations and other organisations concerned 
or interested or engaged in or connected directly or indirectly with the sport 
of angling . . . (4) To watch over, maintain and improve the condition, 
purity and volume of all rivers, lakes and other fresh water in Great Britain 
and Northern Ireland which now contain ... fish. . . (13) To undertake 
or assist financially or otherwise in promoting or opposing litigation in any 
cases affecting the interests of anglers, fishery owners, and others interested 
in angling, the preservation, improvement or purity of fresh water fisheries 
or any inland water in Great Britain and to indemnify any members of the 
association in respect of any action taken or to be taken or defended or to be 
defended or any liability incurred or to be incurred by him in any case in 
which the association may consider it conducive to the interests of its 
members so to do, so far as may legally be done without infringing the law 
against maintenance and champerty ... (19) To provide or procure for 
members of the association such insurance or indemnities as may be required 
by the association for the benefit of its members and generally to act as 
insurance agents or brokers for the association and its members.” 


The articles of association of the trustee company. include the following pro- 
visions as to directors: 


“14. So far as may legally be practical and possible the directors of the 
company shall be the persons from time to time constituting the officers 
and committee of the association elected in conformity with the rules thereof. 
15. The qualification of a director shall be that he is an elected officer or 
member of the committee of the association and the holder of one of the 
said shares of the company.” 


A.C.A. has some five thousand members, on the footing that each club member 
is counted as one, but there are between seven hundred and eight hundred 
club members, and, if each member of each of these clubs is taken into account, 
the total number of persons associated with A.C.A., either directly as members 
of it themselves or indirectly as members of clubs who are members of it, is of 
the order of 250,000. During the period since its formation, A.C.A. has conducted, 
by means of pamphlets and periodicals and other forms of publicity, an active 
campaign against the pollution of rivers by industrial effluents, sewage, and so 
forth, and has frequently lent its support to negotiations or litigation directed to 
the prevention of pollution in particular cases. There is nothing in the rules 
of A.C.A. to confine the giving of assistance of this sort to members of the 
association, but I understand that, as might be expected, it has in practice been 
so confined. . 

A.C.A., in conjunction with the trustee company, has established a fighting 
fund in the form of guarantees given by supporters to the trustee company, 
whereby the guarantors undertake to contribute up to a specified amount towards 
any sum which the trustee company may be called on to pay, under any 
guarantee or indemnity given by the trustee company, in respect of the costs Me 
an action to stop or prevent pollution. It appears that, as a general rule, the 
persons giving guarantees for the fighting fund would either be, or on the occasion 
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of giving the guarantee become, members of A.C.A., but it is not clear that there 
have not been cases in which guarantees by non-members have been given and 
accepted. A.C.A. has also, in the course of its campaign, solicited donations as 
well as exhorting new members to join its ranks, and it would seem that donations 
have been accepted from members and non-members alike. Membership of 
A.C.A. is not confined to persons having legally enforceable interests as riparian 
owners or owners or lessees of fishing rights. Nor, indeed, is such membership 
confined to anglers, as is sufficiently shown by the wide terms of r. 2, ante. — 

The Derwent Angling Association has a maximum membership of 150 and its 
present strength is slightly under that figure. Its members are drawn mainly 
from weekly wage earners, such as miners, steel workers and shop assistants, in 
the district, with an average income of some £8 per week. The subscription: is 
10s. yearly, reduced to 5s. in the case of old age pensioners. The Derwent 
Angling Association became a club member of A.C.A. in 1949. In or about the 
following year, it applied to A.C.A. for assistance with regard to the alleged 
pollution of the River Derwent by effluent from the defendants’ works, and was 
advised by A.C.A.’s solicitors that arrangements should, if possible, be made for 
the riparian owner (i.e., the first plaintiff) to join as a plaintiff in any pro- 
ceedings. The first plaintiff’s assent to this course (on terms that the Derwent 
Angling Association was not to look to her for any costs) was obtained in June, 
1951, and she became, on or about Oct. 23 of that year, and has since continued 
to be, a member of A.C.A., her annual subscription of £1 being paid by the 
Derwent Angling Association. 

On Oct. 29, 1951, the trustee company executed two deeds of indemnity 
addressed respectively to the first plaintiff and the trustees of the Derwent 
Angling Association which are relied on by the defendants as constituting illegal 
maintenance of the present action. The indemnity given to the first plaintiff 
was in these terms: 


“The A.C.A. Trustee Co., Ltd., hereby undertake to indemnify you 
as a member of the A.C.A. against all costs, charges, expenses and liability 
which may be incurred by you and may not be recovered from the defendants 
in connection with the claim and consequent legal proceedings by you 
either alone or jointly with any other person or persons against the Consett 
Tron Co., Ltd., for an injunction and/or damages in respect of the pollution 
of the River Derwent (county Durham) provided that the A.C.A. shall be 
entitled to control the conduct of such proceedings in your name and for that 
purpose to retain solicitors, counsel and expert witnesses on your behalf and 
to require you to settle compromise or discontinue such proceedings at any 
time or to refrain from doing any of such things and in the event of your 
refusing or failing so to do or if you shall cease to be a member of the A.C.A. 

' this undertaking shall thereupon become null and void save as to any costs, 
charges and expenses incurred on your behalf up to the date of such refusal 
or failure and not recoverable against the defendants.” 


Then it was given under the common seal of the trustee company. The indemnity 
given to the trustees of the Derwent Angling Association was in precisely similar 
terms, save that it was limited to costs, charges and expenses and liability in 
excess of £50. 

The writ in the action was not in fact issued until Jan. 7, 1954. The documents 
disclosed by the plaintiffs under the usual order for discovery included the two 
indemnities of Oct. 29, 1951, and the disclosure led the defendants to make the 
application for a stay of proceedings to which the present appeal relates. 

The defendants’ case, as opened by their counsel, was to the effect, first, that 
the instigation by A.C.A. of the joinder of the first plaintiff as a plaintiff in the 
action amounted to illegal maintenance of the action by A.C.A. so far as the 
first plaintiff was concerned, and, secondly, that the giving of the two indemnities 
of Oct. 29, 1951, by the trustee company amounted to illegal maintenance of the 
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action by A.C.A. and/or the trustee company as regards all the plaintiffs. The 
separate allegation of illegal maintenance quoad the first plaintiff, as distinct 
from the remaining plaintiffs, can be shortly disposed of. In my view, it is 
plain that, if all A.C.A. had done had been to advise the Derwent Angling 
Association to procure the joinder of the first plaintiff as a co-plaintiff with their 
trustees, there could, as the law now stands, be no sufficient ground for holding 
that in so doing A.C.A. had been guilty of illegal maintenance. Moreover, the 
separate allegation of illegal maintenance quoad the first plaintiff adds nothing 
to the defendants’ case, for, if the trustee company was not acting illegally in 
giving the two indemnities of Oct. 29, 1951, a fortiori A.C.A. was not acting 
illegally in advising the joinder of the first plaintiff, while, conversely, if the 
giving of the two indemnities did amount to illegal maintenance quoad all the 
plaintiffs, or, for that matter, quoad the first plaintiff as distinct from the others, 
the question whether the giving of the advice as to the joinder of the first plaintiff 
could also be held to amount to illegal maintenance quoad the first plaintiff 
would be immaterial. 

One other preliminary point requires notice. The two indemnities were given, 
not by the unincorporated association A.C.A., but by its trustee company, the 
A.C.A. Trustee Co., Ltd. The trustee company is, of course, a distinct legal 
entity. The argument for the defendants, as I understood it, did not seek, 
however, to draw any distinction on this ground with a view to excluding the 
trustee company from the benefit of any justification A.C.A. might have had for 
giving the indemnities, if they had been given by A.C.A. itself. In other words, 
I take it to be accepted on the part of the defendants that, for the present 
purpose, A.C.A.and the trustee company should, in effect, be treated as one, so that, 
if what was done by the trustee company could have been lawfully done by A.C.A., 
it should equally be regarded as lawfully done by the trustee company. At all 
events, I think this is, for the present purpose, the right way of treating the 
relationship between the trustee company and A.C.A. The trustee company is, 
as I understand the facts, wholly owned by A.C.A. and was formed and is 
operated by A.C.A. simply and solely as an instrument to facilitate the carrying 
out of the objects and purposes of A.C.A. 

These preliminary matters being out of the way, the substantial arguments 
presented by counsel for the defendants may be thus summarised : (i) Main- 
tenance is a common law misdemeanour punishable by fine and imprisonment. 
It is also at common law a tort actionable by any person who can show he has 
suffered damage thereby. It is also a crime under various ancient statutes, but 
for the present purpose no reliance is placed on its character as a statutory 
offence as distinct from a misdemeanour at common law. (ii) With the exceptions 
mentioned below, the crime and tort of maintenance is committed by any person 
who gives financial support to the plaintiff or defendant in any action to which 
that person is not a party. (iii) There are certain specific exceptions to this 
general rule, of which the only one that could conceivably be suggested as having 
any relevance here is the exception allowed in favour of a person who, out of 
charity, supports a poor man in the prosecution or defence of a suit. It is, how- 
ever, submitted that this exception is not available to A.C.A. or the trustee 
company in the present case. The first plaintiff is plainly not an object of charity. 
The members of the Derwent Angling Association are no doubt persons of 
limited means, but the assistance given to them in the present action cannot 
properly be held to be charitable within the meaning of the exception, which 
should, it is submitted, be confined to cases where the assistance given can fairly 
be brought within the head of legal charity comprising the relief of poverty. 
Even if the members of the Derwent Angling Association might, by reference 
to their individual resources, be classed as ‘“‘ poor” so as to bring within this 
exception the giving of assistance to them individually in st este or 
defence of some kinds of actions, the object of the present action is not to reheve 
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them individually in any matter touching their necessities of life or means of A 


livelihood, but merely to preserve ‘their collective enjoyment of a particular 
form of recreation. (iv) Apart from the specific exceptions, maintenance by a 
third party of the prosecution or defence of an action can only be excepted 
from the general condemnation of maintenance as a criminal and tortious act 
if the maintainer has an interest in the action. But authorities binding on this 
court show that the interest required in order to bring a case within this exception 
is “an actual valuable interest in the result of the suit itself ’’, or “‘ an interest 
recognised by the law in the subject-matter of the action or some issue between 
the parties to the action”. The members of A.C.A., other than the plaintiffs 
in the present action, have not, either individually or collectively, any such 
interest in the present action. (v) It follows that A.C.A. and the trustee company 
are, in relation to the present action, guilty of the crime and tort of maintenance. 
(vi) It follows, further, that the court should stay all further proceedings in the 
action until it is purged of all taint of maintenance; for the court should not 
lend itself to proceedings which owe their origin and continuance to a crime, 
and which are, as such, an abuse of the court’s process, besides being vexatious 
and oppressive to the defendants as the party against whom the criminal act 
is directed. 

The earlier authorities on this curious branch of the law are reviewed in the 
judgment of Lorp Coterines, C.J., in the famous case (decided in 1883) of 
Bradlaugh v. Newdegate (1), and I do not propose to refer to them at length. It is, 
however, worth noting that, whereas in Wallis v. Duke of Portland (2) (decided 
in 1797), one finds Lorp LoveHsorovuaes, L.C., roundly declaring that (3 Ves. 
at p. 502): 

** |... maintenance is not malum prohibitum, but malum in se: .. . parties 
shall not by their countenance aid the prosecution of suits of any kind; which 
every person must bring upon his own bottom and at his own expense ”’, 


and qualifying this general statement only by reference to the established specific 
exceptions, Lorp ABINGER, C.B., in Findon (Finden) v. Parker (3) (decided in 
1843) uses much less sweeping language. He said (11 M. & W. at p. 682): 


“The law of maintenance, as I understand it upon the modern con- 
structions, is confined to cases where a man improperly, and for the purpose 
of stirring up litigation and strife, encourages others either to bring actions, 
or to make defences which they have no right to make.” 


It will be seen that this definition makes impropriety in the motive or purpose 
of the maintainer an essential element in the offence. The same notion appears 
in other definitions noticed by Borp CoLERIDGE in Bradlaugh v. Newdegate (1) 
(11 Q.B.D. at pp. 5 and 6). Thus BLacKsTons is there cited as calling maintenance 


“an officious intermeddling in a suit which no way belongs to one by 
maintaining or assisting either party with money or otherwise to prosecute 
or defend it ” 


and Story as terming it 


“the officious assistance by money or otherwise, proffered by a third 
person to either party to a suit, in which he himself has no legal interest, 
to enable them to prosecute or defend it.” 


On the authorities as they now stand, I think that Lorp LougHBorovGn’s 
general condemnation of all aid by third parties in suits of any kind, except in 
cases falling within one or other of the established specific exceptions, must be 
regarded as too wide, while Lorp ABINGER’s more cautious definition of the 
offence as confined to cases where there is some impropriety of motive or purpose 
on the part of the maintainer must be regarded as too narrow. In the present 
state of the authorities, the right view appears to be that the crime of maintenance 
is committed whenever a third party aids the prosecution or defence of an action 
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A in the absence of circumstances sufficing in law to justify the giving of such aid, 
whatever the motive or purpose of the person giving such aid may have been, 
the element of impropriety or officious intermeddling being supplied by the fact 
of interference in the suit by giving aid to one party or the other, coupled with 
the absence of legal justification for so doing; while, on the other hand, the 
giving of such aid will not be criminal if it is justifiable in law by reference to 

B one of the specific exceptions, the existence of which I have already noticed, or 
if the person giving such aid has such an interest in the action as can be held in 

» law sufficient to justify him in giving it. 
This, I think, appears from the judgment in Bradlaugh v. N ewdegate (1) itself. 
Lorp CoLErRIpGs, C.J., said (11 Q.B.D. at p. 9): 


re “Tt results, I conceive, from all these cases, and the number might be 

largely increased, that to bind oneself after the commencement of a suit to 
pay the expenses of another in that suit, more especially if that other be a 
person himself of no means, and the suit be one which he cannot bring, is still, 
as it always was, maintenance; and that for such maintenance an action 
will lie. It is said, however, that this general statement requires two 
qualifications: first, that the acts of the maintainer must be immoral, and 
that the maintainer must have been actuated by a bad motive; next, that 
if he has, or believes himself to have, a common interest with the plaintiff 
in the result of the suit, his acts, which would otherwise be maintenance, 
cease to be so.” 


Then on the question of bad motive, he said, referring to the decision of the 
Privy Council (8 Moo. Ind. App. at p. 187) in Fischer v. Naicker (4) (11 Q.B.D. 
at p. 10): 


“The words are remarkable ‘it (i.e., maintenance) must be something 
against good policy and justice, something tending to promote unnecessary 
litigation, something that in a legal sense is immoral, and to the constitution 
of which a bad motive in the same sense is necessary.’ The decision of the 

F House of Lords shows, I think, that Mr. Newdegate’s conduct was against 
good policy and justice, and tended to promote unnecessary litigation—but 
what is immoral in a legal sense ? What in a legal sense is a bad motive ? 
It is not perhaps quite easy to say ”’; 


and a little further on Lorp CoLERIDGE, C.J., said: 


- “ At least in any view it must mean as much as this, that to do what is 
illegal is legally immoral, and that a motive which impels to an illegal act 
is legally a bad motive. In this sense I do not hesitate to call Mr. Newdegate’s 
conduct immoral and his motive bad.” 


On the question of common interest, he said (11 Q.B.D. at p. 11): 


“It is said, however, that the defendant had or believed that he had a | 
common interest with Mr. Clarke in the result of the suit, and that, therefore, 
his finding Mr. Clarke the whole money for the litigation was not mainten- 
ance. Asa general rule there is no doubt that such common interest, believed 
on reasonable grounds to exist, will make justifiable that which would 
otherwise be maintenance. The oldest authorities, authorities which hold 
a multitude of things to be maintenance which would not be held so now, 
all lay down this qualification. BROOKE, FITZHERBERT, ROLLE, HAWKINS, 
Viner, Comyns, to cite no more, all concur in this. BULLER, Al » in his 
celebrated judgment in Master v. Miller (5) strongly insists upon it. But 
then the instances they give show the sort of interest which is intended. A 
master for a servant, or a servant for a master; an heir ; a brother ; a 
son-in-law; a brother-in-law; a fellow commoner defending rights of 
common; a landlord defending his tenant in a suit for tithes; a tie ioe 
giving money to a poor man out of charity to maintain a right which 
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would otherwise lose. But in all these cases the interest spoken of is an 
actual valuable interest in the result of the suit itself, either present, or 
contingent, or future, or the interest which consanguinity or affinity to the 
suitor give to the man who aids him, or the interest arising from the con- 
nection of the parties, e.g., as master and servant, or that which charity and 
compassion give a man in behalf of a poor man who, but for the aid of his 
rich helper, could not assert his rights, or would be oppressed and overborne 
in his endeavour to maintain them.” 


1 should next refer to Alabaster v. Harness (6), on which counsel for the» 


defendants strongly relies. This was an action for maintenance brought by the 
proprietors of a newspaper in respect of an action for libel unsuccessfully brought 
by one, Dr. Tibbits, against the plaintiffs at the instigation and with the 
financial assistance of the defendants, one Harness and a company of 
which he was managing director. The defendants had employed Dr. Tibbits 
to report as an expert on certain electrical appliances for the treatment of 
disease, in the sale of which the defendants were interested, and he had reported 
favourably thereon. The alleged libel was contained in an article commenting 
adversely on the report and casting serious reflections on Dr. Tibbit’s qualifica- 
tions as an expert and on his conduct and that of the defendants in connection 
with the report and the sale of such appliances. The company having gone into 
liquidation, the maintenance action proceeded against the defendant Harness 
alone. It was contended on behalf of the defendant Harness that the maintenance 
action should fail on the ground that the case fell 


‘““within a well-established exception to the rule against maintenance, 
inasmuch as the defendant [Harness] had a common interest with Dr. 
Tibbits in the result of the action by the latter ”’, 


because the article complained of therein attacked the defendant Harness as well 
as Dr. Tibbits. It was also contended for the defendant Harness 


“that the result of the authorities is that a belief on reasonable grounds 
in the existence of a common interest is sufficient to justify maintenance, 
although no interest recognised by law exists ”’, ‘ 


and that, in order to constitute maintenance, there must be a mens rea, something 
in the nature of an immoral motive. The Court of Appeal, affirming Hawxrys, J., 
rejected both these contentions. Lorp Esusr, M.R., said ([1895] 1 Q.B. at 
p. 342): 


“The doctrine of maintenance, which appears in the Year Books, and 
was discussed briefly by Lorp LovuGHBoROUGH in Wallis v. Duke of 
Portland (2), and more elaborately by Lorp CoLERIDGE, C.J., in Bradlaugh 
v. Newdegate (1), does not appear to me to be founded so much on general 
principles of right and wrong or of natural justice as on considerations of 
public policy. I do not know that, apart from any specific law on the 
subject, there would necessarily be anything wrong in assisting another 
man in his litigation. But it seems to have been thought that litigation 
might be increased in a way that would be mischievous to the public 
interest if it could be encouraged and assisted by persons who would not be 
responsible for the consequences of it, when unsuccessful. Lorp LougH- 
BOROUGH, in Wallis v. Duke of Portland (2), says that the rule is...” 


—then he cites the passage which I have already quoted (see p. 488, letter E) 
and goes on: , 


~ “But the law from the earliest times has countenanced some relaxation 
of the utmost strictness of that rule; and some particular cases have been 
specifically allowed as constituting excuses for that interference in the suit 
of another which would otherwise have amounted to maintenance. There 
are some cases in which a landlord has been allowed to maintain his tenant 


A 


B 


I 
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A in a litigation. It matters not, as it appears to me, for what reason this 
exception was made. It must be treated now as an exception founded upon 
specific authority, which all courts have adopted on the strength of that 
authority. Then there is the exception which has been made on the ground 
of charity. There are other exceptions. All of them are exceptions which 
from early times have been specifically allowed, and which have been carried 

B into the text-books on the subject; but, if a case is not within any one of 
these specific exceptions established by authority, it seems to me difficult 
to say otherwise than that it must fall within the strict rule. If, however, 
it is open to us to go beyond the exceptions which have been specifically 
allowed, I should adopt the rule indicated as the result of the cases by 
Lorp CoLErinGE, C.J., in Bradlaugh v. Newdegate (1) ...” 


C Then Lorp EsHER quoted the passage from Lorp CoLERIDGE’s judgment, 
to which I have already referred (see p. 489, letter C), and he continued ([1895] 
1 Q.B. at p. 343): 


“ The present case is clearly not within the grounds of exception there 
mentioned by Lorp CoLERIDGE, and it is within the general rule enunciated 
by Lorp LovucHBoRovGH in Wallis v. Duke of Portland (2). I am not 
disposed to extend the exceptions from the rule against maintenance, and the 
present case appears to me to be as strong a case of maintenance as could 
be. The defendant instigated an action, the verdict in which could not 
affect him, on account of some fancied interest which was not an interest 
at all. Adopting the test laid down by Lorp CoLEripéE, C.J., I think that 
the only interest which could have justified him in what he did would be 
some interest recognised by the law in some matter at issue in the suit. The 
defendant had no such interest. For these reasons, I think the appeal must 
be dismissed.”’ 


Lopxs, L.J., said ([1895] 1 Q.B. at p. 344): 


** Tt is said that in this case the defendant was justified in his maintenance 

F of Dr. Tibbits’ action because he had a common interest with him. In 
my opinion, he had no such common interest as could justify his interference 
in the action. In order to justify such interference on the ground of common 
interest, I think there must be some interest recognised by the law in what 
is called by HAwKINs in his PLEAS OF THE CROWN ‘the thing in variance ’; 
by which I understand an interest in the subject-matter of the action at issue 
between the parties. In my opinion, there must be some legal, as 
distinguished from a sentimental, interest in the result of the action about to 
be tried, or in some question at issue between the parties in the action. The 
matter in issue in the action brought by Dr. Tibbits was whether the plaintiffs 
had libelled him. No question arose as between the defendant and the 
plaintiffs. It seems to me that it would be strongly against public policy 
that in such a case persons who have no interest whatever in the action, - 
and who cannot be affected by the verdict in it, or made liable to pay costs, 
should be allowed to assist another person in maintaining it against the 
plaintiffs, as the defendant has done. The ground on which the defendant s 
conduct was sought to be justified was, as I have said, the existence of a 
common interest. There are no doubt other cases recognised by the law as 
I exceptions from the rule against maintenance, such as those of consanguinity, 
affinity, charity, and the relation of master and servant, none of which are 
here in question. These are exceptions which have been long introduced 
and are well recognised; but I must say that I should be sorry to see any 


new exceptions engrafted on the rule.” 

Ricpy, L.J., said (ibid., at p. 345): . 
“T do not feel called upon in this case to attempt the difficult task of 

defining what constitutes maintenance. The general rule is clear and has 
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been laid down over and over again in the authorities on the subject. The 
difficulty arises on account of the very various exceptions which have been 
allowed by judicial decisions to be defences where the general rule has been 
violated. I am unable to reduce those exceptions to any simple rule. We 
were asked by the defendant’s counsel to say that the various exceptions 
from the rule could all be accounted for by saying that a mens rea was 
essential to maintenance, i.e., that there could be no infringement of the 
law against maintenance unless it was shown that the particular defendant 
had done something which he knew to be wrong; for it was argued that, 
though what he did was really wrong, if he believed it to be right, it was 
enough. That argument seems to me to go so far as to defeat itself. I am 
content to express a general concurrence with the passage cited by the 
Master of the Rolls from the judgment of Lorp CoLERIDGE, C.J., in 
Bradlaugh v. Newdegate (1), with regard to what constitutes an excuse for 
maintenance . . . The present case appears to me to be a very clear case 
of maintenance which does not fall within any of the exceptions from the 
general rule against maintenance. I cannot accept the contention that, 
whenever questions which affect a person not a party to an action incidentally 
arise in the action, the case falls within the exception from the rule as being 
one where there is a common interest. In any case I should have grave 
doubts whether a person who is really the author of the litigation could claim 
the benefit of an exception depending on the fact that in an action which he 
has himself instigated certain questions affecting him may incidentally arise.” 


Next in the sequence of the argument of counsel for the defendants, though 
not in order of date, comes the case in this court of Oram v. Hutt (7). The 
question in that case was whether the payment by a trade union of the costs 
of a slander action brought by one of its officers who had been slandered by way 
of his office as well as personally was obnoxious to the law of maintenance and 
ultra vires, and it was held, following Alabaster v. Harness (6) and affirming 
SwInFEN Eapy, J., that this question must be answered in the affirmative. 
LorpD PARKER OF WADDINGTON said ([1914] 1 Ch. at p. 104): 


“In my opinion SWINFEN Eapy, J., was bound and this court is bound 
to hold this agreement void unless this case can be distinguished from the 
case of Alabaster v. Harness (6). Several grounds of distinction were 
suggested in argument, but upon consideration I think there is little substance 
in them. A person who maintains the action of another can only justify b 
proving the existence of a common interest or bringing himself within pans 
recognised exceptions to the common law rule. A common interest means 
an interest recognised by law in the subject-matter of the action or some 

. issue between the parties to the action. It was decided in the case in question 
that a libel action is a personal action which in point of law concerns onl 
the parties to it—the matters legally at issue are merely whether the laintiff 
has been libelled, and if so to what damages he is entitled. The eee 7 
stance that in the libel action there must or may arise questions ane 
in the determination of which a third party has an interest will not constit % 
a common interest sufficient to justify maintenance by such third nate 


LorpD SUMNER said (ibid., at p. 106): 


“That the action of maintenance j i 
indictments for maintenance have Heck deen peepee oni nee 
are nothing to the point. Maintenance has not ceased to be a ete wei 
the law of torts and of the law of crimes . . . There is no seca 7 sree 
business of insurance or of mutual protection associations I think i oar 
no difference to the validity of the payment whether ae Rater toe 
Mr. Johnson money for the action in advance or paid 
proceeded, or promised to pay his bill of costs when ee 


association paid 
him sums as it 
over and did so, 
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thus giving effect to an unlawful contract .. . In this action it had no legal 
mterest: to its fruits it had no legal right; the wrong that that action was 
brought to vindicate was no wrong done to the association .. . They 


possessed identical causes of action; they had a common aim, namely, the 
confutation of McNicholas and his reduction to silence. But a common 
cause is not a common interest. Victory for either would serve the other’s 
turn. Doubtless it did not much matter which sued, if one Judgment 
against MecNicholas was obtained. Still their wrongs, their causes of 
action, their damages, and their costs were all separate. The association 
had no right to fight Mr. Johnson’s battles. Alabaster v. Harness (6), in 
my opinion, so far as the question of maintenance is concerned, covers this 
case.” 


WARRINGTON, J., delivered a concurring judgment, in which he held the 
question to be concluded by the decision in Alabaster v. Harness (6). 

To complete the tale of authorities mainly relied on by counsel for the 
defendants, I should next refer to Neville v. London ‘“ Express ”’ Newspaper, 
Lid. (8). That case concerned an action for maintenance brought by Mr. Neville 
against London Express Newspapers, Ltd., in briefly the following circumstances. 
In the course of developing certain land for sale in plots as a building estate, 
Mr. Neville induced large numbers of persons to contract for the purchase of 
plots by means of representations which London Express Newspapers, Ltd., 
stigmatised in their newspaper as fraudulent, offering at their own expense 
to take proceedings against Mr. Neville on behalf of any of the persons defrauded 
who sent in their names to the company’s solicitors. In the result proceedings 
financed by the company were successfully taken against Mr. Neville by a large 
number of persons. In the meantime Mr. Neville brought an action for libel (with 
which we are not concerned) and maintenance against the company. Mr. Neville 
succeeded in this action in the court of first instance, but the Court of Appeal 
allowed an appeal by the company and ordered a new trial, and from that 
decision Mr. Neville appealed to the House of Lords. 

Two questions arose in the appeal, viz., (i) whether an action for maintenance 
would lie in the absence of proof of special damage and (ii) whether the success 
in a maintained action of the party maintained was a bar to the right of action 
for maintenance. A majority of the House (Lorp Fintay, L.C., and Lorp 
SHaw OF DUNFERMLINE and Lorp PxILimmoreE, Viscount HALDANE and 
Lorp ATKINSON dissenting) answered the first question in the negative. A 
differently constituted majority (Lorp Finuay, L.C., Viscount HaALpANE 
and Lorp ATKINson, Lorp SHAW OF DUNFERMLINE and Lorp PHILLIMORE 
dissenting) answered the second question also in the negative. The nature of 
the two questions involved in the appeal was not such as to call for any critical 
examination of the character or degree of the interest in an action which a third 
party assisting the plaintiff or defendant in such action, and not falling within 
any of the specific exceptions, must possess, in order to repel a charge of illegal 
maintenance. It was, I should have thought, as plain as it well could be that the 
company had no interest whatever in the actions brought against Mr. Neville 
by the defrauded purchasers, and equally plain that the company could not 
bring itself within any of the specific exceptions, though the exception in favour 
of charity seems to have been suggested. The points m the case were simply 
whether it was of the essence of the offence of maintenance, not only that the 
maintaining party should have no interest in the action and not be within any 
of the specific exceptions, but also that the maintained party should be found 
to have had no valid claim or defence as the case might be: and further whether 
the offence of maintenance constituted an actionable tort without proof of special 
damage. The majority decision of the former point in a negative sense left the 


finition of the crime of maintenance, and in particular 


ap : de 
position regarding the ee Lee 


regarding interest in the action as an exculpation or defen 


494 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


person charged with illegal maintenance, substantially as it stood under the 
earlier authorities. The majority decision of the latter point in a negative sense 
prevents counsel for the defendants at this stage from pointing to an actionable 
tort, but that does not materially affect his case. He could not prove the tort 
without proving the crime, which is the basis of the tort, and it is enough for the 
purposes of his argument if he can prove the crime. The support for counsel’s 
argument afforded by Neville v. London “‘ Express”? Newspaper, Ltd. (8), is, 
I think, adequately summarised by saying: (i) that it is a decision of a majority 
of the House to the effect that the success of the maintained action is no answer 
to a charge of illegal maintenance; and (ii) that it confers the express or implied 
approval of a majority of the House on the decisions in Alabaster v. Harness (6) 
and Oram v. Hutt (7). On the other hand, counsel for the plaintiffs can justly 
say that Neville v. London ‘‘ Express’ Newspaper, Ltd. (8), contains no indica- 
tion of disapproval of the three cases to which I am about to refer. . 

In Plating Co. v. Farquharson (9) the question was whether the publishers of 
a newspaper were guilty of contempt of court in publishing, at the instance of 
defendants who were appealing from a judgment given against them in an action 
for infringement of a patent for nickel plating, an advertisement inviting sub- 
scriptions from the trade towards the expense of the appeal and offering a reward 
of £100 to anyone who could procure documentary evidence that nickel plating 
had been done before 1869. The motion by the plaintiffs to commit the publishers 
for contempt was made on the ground that the advertisements tended to interfere 
with the course of justice, but in dealing with that general allegation it was 
necessary for the court to consider whether there was any impropriety in the 
solicitation by the defendants by means of such advertisements of financial 
support from the trade in the prosecution of their appeal. In other words, it was, 
I think, necessary for the court to consider, in effect, whether in publishing 
such advertisements the publishers were lending themselves to the solicitation 
by the defendants of illegal maintenance. Str GErorGE JESSEL, M.R., in the 
course of his judgment refusing the motion, in which the other members of the 
court concurred, said (17 Ch.D. at p. 54): 


“All the trade is interested in freeing the trade from monopoly of any 
kind, whether by patent or otherwise; and we know that it is customary 
for the members of a trade to combine for that purpose, on the same principle 
that people claiming a right of common are allowed to combine to assist 
a defendant who is interfered with by the lord, on the ground that right of 
common does not exist, the doctrine being that where you have a common 
interest you have a right to contribute to the defence. It is, within my 
certain knowledge, and has been for many years, a common practice that if 
a patentee attacks one manufacturer the other manufaciurers combine 
together to defend the case, so that the whole expense shall not be thrown 
on the one that is attacked. Otherwise, they might be attacked in detail 
and although it might be a bad patent, they might all lose their cases owing 
to the great expense of defending them effectually.” 


In Greig v. National Amalgamated Union of Shop Assistants, Warehousemen 
& Clerks (10) the plaintiff had dismissed an employee of his named Rumins wie 
was a member of the defendant union, and the union had brought proceedin s 
in Mr. Rumins’ name against the plaintiff for a week’s salary due to Mr. Rumi : 
and for damages in respect of an alleged libel on Mr. Rumins by the laintiff 
The claim for the week’s salary succeeded but the claim for damages ae lib ! 
failed. The plaintiff thereupon sued the defendant union for ap 5 
respect of the claim for libel, and Lorp ALVERSTONB, C.J., held the defi ie " 
union liable, but in the course of his judgment he said (22 TLR. at p 275) ii 


“ Rumins’s original statement of complaint to the union was a perfect] 
proper one, and, if the union had merely taken the proper steps to nibees 


F 
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his interest in recovering the wages due, he did not think—though he would 
not actually decide the question—that an action such as this would lie. The 
original intervention of the union appeared to him to be legitimate and 
justifiable, and no complaint could be made of its action in assisting him 
to obtain his wages. So far the matter was clear.” 


In British Cash & Parcel Conveyors, Ltd. v. Lamson Store Service Co., Ltd. (11) 
the defendants, who were manufacturers of cash-conveying equipment for use 
in shops, secured business from customers of a rival concern on terms that the 
defendants would indemnify these customers from, and support their defence 
of any action brought against them in respect of, any breach of their contracts 
with the rival concern involved in their so transferring their custom. Actions 
were in fact brought by the rival concern against the customers concerned and the 
defendants paid the damages and costs payable by the customers as they had 
agreed to do. The rival concern then brought an action for illegal maintenance 
against the defendants, and the Court of Appeal, reversing the decision of the 
trial judge, who had directed judgment to be entered for the plaintiffs for nominal 
damages and granted an injunction, held that the action should be dismissed. 
Str HERBERT CozEns-Harpy, M.R., said ([1908] 1 K.B. at p. 1011): 


“Apart from the injunction, we have had a very learned argument in 
support of the view that the conduct of the defendants in the three instances 
I have described gave the plaintiffs a common law action for maintenance. 
I am unable to accept this contention. Beyond all doubt there was a time 
when what the defendants did would have been regarded as criminal. But 
there is little use in citing ancient text-books on this branch of law. The law 
has been modified in accordance with modern ideas of propriety. The 
language of Lorp ABINGER in Findon (Finden) v. Parker (3) is explicit.” 


Then he cites the passage to which I have already referred (see p. 488, letter F), 
and he continues ([1908] 1 K.B. at p. 1012): 


“‘ And in the sixty-five years which have elapsed since Findon (finden) 
v. Parker (3) this principle has been carried even further. I may refer also 
to Fitzroy v. Cave (12). It is common knowledge that contracts of indemnity 
are recognised and unquestionably valid, and none the less because they 
may involve and indeed contemplate the institution or the defence of an 
action. The whole business of marine insurance depends upon this. And 
perhaps the familiar insurances against claims under the Workmen’s 
Compensation Act are a still better example. In my opinion all that was 
done by the defendants falls under and is protected by this principle. The 
defendants had a business interest, a commercial interest, which fully justified 
the indemnities or guarantees which they gave. And on this short ground 
I think the appeal must be allowed, and judgment entered for the 


defendants.” 
Fiercuer Movutron, L.J., said ([1908] 1 K.B. at p. 1013): 


“ The truth of the matter is that the common law doctrine of maintenance 
took its origin several centuries ago and was formulated by text-writers 
and defined by legal decisions in such a way as to indicate plainly the views 
entertained on the subject by the courts of those days. But these decisions 
were based on the notions then existing as to public policy and the proper 
mode of conducting legal proceedings. Those notions have long since passed 
away, and it is indisputable that the old common law of maintenance is to a 
large extent obsolete. As pointed out by the present Master of the Rolls 
in Fitzroy v. Cave (12), the purchase of a chose in action amounted to 
maintenance in the olden times, and therefore was not only a civil wrong, 
but a crime. Yet for hundreds of years such transactions have been held 
valid, and the rights arising out of them have been enforced by the courts 


496 ALL ENGLAND LAW REPORTS 1955 [Voi. 1 


of equity and are now enforceable in all the courts of the realm. Similarly 
in olden times it was maintenance to give evidence without being subpoenaed 
so to do. Today it is looked upon as part of the duty of citizens to be ready 
and willing to assist the administration of justice by giving evidence when 
they can do so usefully. In the presence of changes such as these it appears 
to me to be idle to look upon the courts as administering the old common 
law as to maintenance. The present legal doctrine of maintenance is due to 
an attempt on the part of the courts to carve out of the old law such remnant 

as is in consonance with our modern notions of public policy. The position 
of the courts in this respect is not unlike that which may be observed in their 
treatment of contracts in restraint of trade, though the change of view with 
regard to maintenance is far more complete. Speaking for myself, I doubt 
whether any of the attempts at giving definitions of what constitutes 
maintenance in the present day are either successful or useful. They 
suffer from the vice of being based upon definitions of ancient date which 
were framed to express the law at a time when it was radically different from 
what it is at the present day, and these old definitions are sought to be made 
serviceable by strings of exceptions which are neither based on any logical 
principle nor in their nature afford any warrant that they are exhaustive. 
These exceptions only indicate such cases as have suggested themselves to 
the mind of the court, and it is impossible to be certain that there are not 
many other exceptions which have equal validity.” 


Then, after a reference to Holden v. Thompson (13), which counsel for the defen- 
dants criticises on the ground that the learned lord justice mistakenly treated 
that case as having decided that community of religion constituted a sufficient 
common interest for the purposes of the law of maintenance, FLETCHER Movutton, 
L.J., continued ({1908] 1 K.B. at p. 1014): 


“That there is still such a thing as maintenance in the eye of the law 
and that it constitutes a civil wrong and perhaps a crime is undoubted, and ~ 
the general character of the mischief against which it is directed is familiar 
to us all. It is directed against wanton and officious intermeddling with 
the disputes of others in which the defendant has no interest whatever, and 
where the assistance he renders to the one or the other party is without 
justification or excuse. But in my opinion it is far easier to say what is not 
maintenance than to say what is maintenance. One point is clear. No 
transaction can constitute maintenance if the court treats it as valid and 
enforces obligations under it.” 


The same learned lord justice, after referring to the undoubted validity of a 
wide variety of contracts of indemnity involving claims by and against third 
parties, and the prosecution and defence of actions brought in respect of such 
claims, and referring to the facts of the cases then before the court, said (ibid. 
at p. 1016): ‘ 


‘In each of these cases, therefore, we find a proper contract of indemnity 
entered into by the defendants not wantonly or officiously, but in the 
reasonable defence of their own trade interests. As I have said, such 
contracts of indemnity are in no wise contrary to law or tainted with 
invalidity. They do not necessarily involve any action, for a claim may be 
settled by an adequate offer being made and accepted, and an action becomes 
necessary only in case the parties do not agree, a state of things which may 
be due to the unreasonable conduct of the one or the other party or of 
mistaken views of law or fact on their part which prevent an agreement 
being arrived at.” 

Bucxtery, L.J., said ([1908] 1 K.B. at p- 1020): 


“The cases, I think, divide themselves into two classes—the one Share 
the person accused of maintenance has a common interest with the party 


A 
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to the litigation (an instance of which is Plating Co. v. Farquharson (9)), 
and the other where the party charged with maintenance has no such 
interest, in which case he is guilty of maintenance unless his case falls within 
certain exceptions which have from early times been specifically allowed. 
The respondents pressed us with an argument which I think was fallacious, 
that the party accused of maintenance is guilty of an offence unless he falls 
within some one of these exceptions, relying for that purpose upon the 
judgment of Lorp EsueEr in Alabaster v. Harness (6). The point in 
Alabaster v. Harness (6) was that the action as to which the question 
arose was an action for libel, and Lorp EsHER commenced his judgment by 
pointing out that that was a personal action which in point of law concerns 
only the person who brings it. In other words it was one of the class of cases 
in which there was no common interest and in which maintenance was estab- 
lished if the case did not fall within one of the specific exceptions. That 
does not in any way affect the proposition, which I think is true, that it is 
not maintenance to uphold a party in litigation in whose result the party 
accused of maintenance has a real and bona fide interest. I do not think 
it necessary to go in detail into the facts of the present case. The substance 
of them is that the defendants, being rivals in trade of the plaintiffs, obtained 
by legitimate means orders from certain persons, accepting the responsibility 
of litigation if litigation should ensue by reason of the plaintiffs setting up 
that the order given to the defendants created some right of action by the 
plaintiffs against the party who gave the defendants their order. The first 
head of complaint which I indicated at the commencement of this judgment 
having failed, the plaintiffs cannot say that the defendants had not a bona 
fide legitimate interest in the protection of their customers in the matter, 
and, that being so, there was in my judgment no maintenance.” 


In this state of the authorities, how does the present case stand ? Counsel 
for the defendants presses us with the statement of Lorp EsHer, M.R., in 
Alabaster v. Harness (6) ([1895] 1 Q.B. at p. 343) to the effect that the interest 
required to repel a charge of maintenance is “ some interest recognised by the 
law in some matter at issue in the suit ’, the concurring observations of LOPES 
and Ricsy, L.JJ., in the same case, the statement of Lorp PARKER OF WADDING- 
TON in Oram v. Hutt (7) ({[1914] 1 Ch. at p. 104) to the effect that for this purpose 


‘a common interest means an interest recognised by law in the subject- 
matter of the action or some issue between the parties to the action”, 


and Lorp SUMNER’s epigrammatic observation in the same case (ibid., at p. 106) 
that ‘“‘a common cause is not a common interest’. He says that these were 
decisions of the Court of Appeal and, moreover, decisions expressly or impliedly 
approved by a majority of the House of Lords in Neville v. London “ Express” 
Newspaper, Ltd. (8), and that we are bound to follow them. He says further 
that, following these decisions, as we are bound to do, we can come to no other 
conclusion than that the charge of illegal maintenance against A.C.A. and the 
trustee company is made out, because no members of A.C.A. other than the 
plaintiffs in the action and the persons represented by the trustee plaintiffs 
had any interest recognised by the law in the subject-matter of or any issue in 
the action, the subject-matter of the action being the alleged pollution of the 
first plaintiff's part of the River Derwent, to the detriment of her rights as 


riparian owner and the rights of the remaining plaintiffs as tenants of the fishing 


in the same waters, and the issues in the action being whether the defendants 


were in fact polluting the relevant part of the river and, if so, whether the 
plaintiffs were entitled to an injunction to restrain the contmuance of such 
pollution and to damages in respect of the pollution already suffered. In this 
subject-matter and these issues (says counsel for the defendants) the remaining 
members of A.C.A. as such have in law no interest whatever, and it 18 not 
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suggested that any of them has any such interest otherwise than as a member 
of A.C.A. 

I appreciate the force of counsel’s argument and, speaking for myself, I find 
it impossible to hold that we would be justified in regarding ourselves as no 
longer bound by Alabaster v. Harness (6) and Oram v. Hutt (7) on the strength 
of the changes in public policy or in social or economic conditions which are 
said to have taken place since those cases were approved in 1918 by a majority 
of the House of Lords in Neville v. London “‘ Express’ Newspaper, Ltd. (8). 
They were in fact followed as recently as June, 1954, by LynsKey, J., in Baker 
v. Jones (14). But it is an abuse of authorities to extract from judgments general 
statements of the law made in relation to the facts and circumstances of particular 
cases, and treat them as concluding cases in which the facts and circumstances 
are entirely different, and which raise questions to which their authors were 
not directing their minds at all. In Alabaster v. Harness (6) and Oram v. Hutt (7) 
the actions which had been maintained were actions for libel or slander, that is 
to say, actions in respect of wrongs essentially personal to the plaintiffs, and 
it is in this context that the observations in the Judgments in these cases as to 
the common interest required in order to justify maintenance being an interest 
recognised by the law in the subject-matter of the action or some issue between 
the parties to the action must be considered. In Neville v. London “‘ Express” 
Newspaper, Ltd. (8), the maintained action was of a different kind, but one in 
which the absence of any common interest between the maintainers and the 
parties maintained was, if anything, plainer than it was in Alabaster v. Harness (6) 
and Oram v. Hutt (7). 

I ask myself whether, if the cases had been in this order of date, that is to say, 
first, Alabaster v. Harness (6), second, Oram v. Hutt (7), third, British Cash & 
Parcel Conveyors, Ltd. v. Lamson Store Service Co., Ltd. (11) and, fourth, Plating 
Co. v. Farquharson (9), and had all been heard by a similarly constituted Court 
of Appeal, the court would have said in British Cash & Parcel Conveyors, Ltd. 
v. Lamson Store Service Co., Ltd. (11) or in Plating Co. v. Farquharson (9): ‘‘ We 
are bound by our own decisions in Alabaster v. Harness (6) and in Oram v. Hutt (7) 
to hold that what was here done was illegal maintenance ”. I would answer this 
question with a decided negative. In British Cash & Parcel Conveyors, Ltd. 
v. Lamson Store Service Co., Ltd. (11) I think the court would have said: ‘ That 
which is here alleged to have been illegal maintenance was merely an incident 
in a legitimate business transaction. It is an entirely different case from Oram 
v. Hutt (7) and of a kind to which the observations of the court in that case were 
in no way directed’. Similarly, in Plating Co. v. Farquharson (9), I think the 
court would have said: “ The defendant here being engaged in a particular trade 
was attempting to secure support for his appeal in a matter of common concern 

‘to the trade from other persons engaged in it, or in other words was inviting 
Pores eee as aor eenoe a join him in protecting their common trade © 
interests by supporting his appeal. With cases is ki ision i 
Be rice Pais = fin of this kind our decision in Oram 

Be that as it may, we are bound by British . 

v. Lamson Store Service Co., Ltd. (11) Aah ees Saipeteetr eas eee 
as much as we are bound by Alabast oat ee 
d by aster v. ftarness (6) and Oram v. Hutt (7). 

It seems to me that British Cash & Parcel Conveyors, Ltd. v. Lamson St 
Service Co., Ltd. (11) at all events shows that it is not ‘Wedel maintenans for 
a person to support the defence of an action in respect of a claim against *whiok 
he has, as part of a legitimate business transaction agreed to me ee 
defendant, and I i is wi fog eee ae omni y ea 

nt, cannot reconcile this with a strict application of the principl 
that maintenance can only be justified on the gercund of co i ye 
re mmon interest where 

the maintainer has some interest reccgnised by the law in th j 

f : : : e subject-matter 
of, or some issue in, the action. In such a case, the maintainer no doubt has 

a financial interest in the result of the action, but only because he has chosen - 
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to give the indemnity. The mere fact that he has given the indemnity surely 
cannot suffice to give him a common interest within the meaning of the principle. 
Otherwise, every maintainer who effected the maintenance of an action by 
giving an indemnity against damages and costs to the defendant, or against 
costs to the plaintiff, could plead by way of justification the common interest 
thus acquired, which is clearly not so. In my view, therefore, the true justi- 
fication in cases such as British Cash & Parcel Conveyors, Ltd. v. Lamson Store 
Service Co., Ltd. (11) must be that the maintainer, having given the indemnity 
in the course of a legitimate and genuine business transaction, has a legitimate 
and genuine business interest in the result of the action which suffices to justify 
him in maintaining the defendant (as in British Cash & Parcel Conveyors, Ltd. v. 
Lamson Store Service Co., Ltd. (11) itself) or, as it might equally well be, the plain- 
tiff. This leads me to conclude that a person who has a legitimate and genuine 
business interest in the result of an action must be taken for the purposes of the 
rule against maintenance to have an interest recognised by the law in the subject- 
matter of the action. 

It seems to me further to follow from Plating Co. v. Farquharson (9), to which 
I should add Lorp SuMNER’s segregation in Oram v. Hutt (7) ([1914] 1 Ch. at p. 
106) of insurance and mutual protection societies as in a different category 
from the case then under consideration in the words “ there is no question here 
of the business of insurance or of mutual protection societies”’, that persons 
engaged in a particular trade, or, by parity of reasoning, persons engaged in a 
particular profession or individually possessed of proprietary interests of a 
particular kind, may lawfully form themselves into an association with a view to 
protecting at the expense of all, and if necessary by litigation at the common 
expense, the interests of each in the common field. 

Whether I am right or not in attributing this effect to Plating Co. v. 
Farquharson (9) and Lorp SuMNER’s observation in Oram v. Hutt (7), supra, 
I would for my part decline to hold an association of that description guilty of 
maintenance in supporting one of its members in the prosecution or defence 
of an action of the relevant kind in the absence of clear authority constraining 
me to do so, and no authority which I can regard as so constraining me has been 
cited. Accordingly, I would hold that an association of a number of persons 
individually interested as riparian owners or holders of fishing rights in the 
preservation from pollution of the waters of various rivers in different parts of 
the country could, without being guilty of the crime or tort of maintenance, 
support with any funds at their disposal actions brought by individual members 
to restrain the pollution of the rivers to which the interests of those members 
related. In this simple hypothetical case, each member of the association would 
have legal rights in relation to some particular river which he would be entitled 
to protect by bringing an action against any person wrongfully polluting it, and 
would have a legitimate and genuine business interest in contributing to the 
financial support of an action brought by any other member to protect that other 
member’s legal rights, whether in relation to the same or some other river, in 
the shape of his expectation as a member of the association that, in the event 
of his own legal rights being infringed, he in his turn would receive from his fellow 
members similar support in the prosecution of any action he might find it 
necessary to bring, for the purpose of protecting those rights. 

Counsel for the defendants says that, even if there would be no illegal mainten- 
ance in such a case, the present case is of a different character, because member- 
ship of A.C.A. is not limited to persons having legal interests in the waters of 
rivers, such as riparian proprietors or holders .of fishing rights, and he points to 


n the literature and appeals issued by the A.C.A., showing 
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defendants, who had no interests in rivers or in angling applied (as I think A 
somewhat disingenuously) for membership of the A.C.A. and were admitted to 
membership without inquiry as to their having any relevant interests. 

I am prepared to assume that it is not the case that every member of A.C.A. 
has legal interests such as those of a riparian owner or holder of fishing rights 
so as to be entitled himself to bring an action in respect of the pollution of some 
particular river or rivers. But I am not satisfied that legal interests of that B 
sort are the only interests of members, on the strength of which the character 
of a mutual protection society can be claimed for A.C.A. by way of defence to 
the charge of illegal maintenance. I think it is reasonable to include, as a 
proper participant in an organisation for mutual protection against the pollution 
of rivers, any member who has in relation to some river such an interest as would 
justify him individually in lending financial support to the plaintiff in an action C 
brought to restrain the pollution of that river. 

Interests in this category, which, together with the legal rights above referred 
to, I term ‘‘ relevant interests’, might be held to include, for example, the 
interests of a man accustomed to fish in a particular river by the revocable 
permission of the riparian owner. Such a man might, I think, be held to have 
an interest recognised by the law, albeit a precarious one, in the subject-matter D 
of an action brought by the riparian owner to restrain pollution of the river 
whereby the fishing was spoilt. Again, a man might be accustomed to fish 
in a particular river under licences, personal to him, periodically obtained for 
a consideration from the riparian owner. He too might, I think, well be held 
to have such an interest so long as any licence for the time being held by him 
was in force. The proprietor of a hotel near a good fishing river, depending E 
for his custom on people coming to fish in the river, might be ruined if the 
fishing was spoilt by pollution. He, I should think, might well be held to have a 
legitimate and genuine business interest which would justify him in giving 
financial support to an action brought by the riparian owner to stop the pollution 
of the river. Indeed, it would, to my mind, be ridiculous if the law held him 
guilty of a crime for supporting an action to stop a state of affairs which was F 
depriving him of his livelihood. Again, a vendor of fishing tackle might be held 
to be in a position comparable to that of the hotel proprietor. Other examples 
(not necessarily related to fishing) of damnum sine injuria arising from the 
pollution of a river, and making it a matter of real concern to the persons damni- 
fied that the pollution should be stopped, might no doubt be given. . In general 
I should say that all persons in that position ought, as a matter of justice sari G 
common sense, to be held entitled to contribute to their own protection by giving 
financial support to any action brought to stop the pollution by any person 
possessed of an interest in the river enabling him to bring such an action. 

‘Thus, in the view I take, the range of relevant interests is potentially of great 
width, and I am not disposed to limit it by reference to the strict and narrow ~ 
definition of “common interest”? laid down in Alabaster v. Harness (6) and H 
Oram v. Hutt (7) with reference to the actions for libel and slander there in 
question. The pollution of a man’s character or reputation by libel or slander 
is a matter personal to him, and he alone is concerned in the prosecution of any 
action brought in respect of it, even though the same words might be made the 
subject of an action by some other person. The pollution of a river is a hysical 
fact which in itself may be productive of manifold mischief in varyin ae a I 
to many different people, and I do not think the court should be pe ‘a 
reject phe mmiechiee suffered or reasonably apprehended by any given individual 
as insufficient to justify him in contributing to the costs of an action to restrai 
pollution, or to hold him guilty of a crime in so contributing. eo 
ae evidence before us on this aspect of the case does no more than show 

at there may be some members of A.C.A. who have no relevant interes 
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of A.C.A. who had no relevant interests at all, even in the wide sense which I 
am disposed to give to that expression, there might be a nice question as to what 
degree of dilution of the membership of an association such as A.C.A. by members 
having no relevant interests would suffice to convert financial assistance given 
by the association to individual members in litigation, to protect their legal 
rights in the water of rivers, from financial assistance justified on the principle 
of mutual protection into illegal maintenance. I use the word “ degree ” 
advisedly, for I think the question can only be one of degree. A further question 
of equal nicety might arise as to whether, if some degree of dilution is present, 
the effect of it is that the association’s financial support of a given action by one of 
its members is illegal maintenance on the part of those members who have no 
relevant interests and justifiable maintenance on the part of those members 
who have relevant interests. If that is the effect of any dilution shown to exist, 
it could hardly be held that the association as a body was guilty of illegal main- 
tenance; and, for my part, I would not be prepared to hold that those members 
who did have relevant interests were guilty of that crime. But if in such case 
illegal maintenance is to be imputed only to those members who had no relevant 
interests, then it would be necessary to pursue the investigation a step further 
and see what proportion, if any, of the funds applied in aiding the prosecution 
of the action was attributable to the contributions or donations of those members, 
for only that proportion of the funds could be said to have been illegally applied. 
Such inquiries would present insuperable difficulties in relation to a body of the 
size of A.C.A., the membership of which must be constantly changing and the 
members of which may well include many who at some times have relevant 
interests and at others have none. I cannot think that guilt or innocence of 
the crime of maintenance should be made to depend on any such impracticable 
counting of heads, investigation of individual interests and dissection of funds. 
I think the real question is whether A.C.A. can fairly be described as being in 
substance a body of persons individually possessed of legal interests as riparian 
owners or holders of fishing rights, or having other relevant interests in the sense 
above indicated, so that when A.C.A., whether directly or through the medium 
of the trustee company, supports an action brought by one of its members in 
defence of his legal rights, it can fairly and as a matter of substance be held to 
be doing so in defence of the collective interests of its members on the principle 
of mutual protection. If that question can be answered affirmatively, then a 
think the charge of illegal maintenance should be held to be repelled, albeit 
that the membership of A.C.A. may include, and the funds at its disposal may be 
to some extent derived from, members who have no relevant interests, but who 
object on principle to the pollution of rivers. It should be noted that mere 
contribution of funds to A.C.A. is not illegal maintenance, and that the support 
of litigation is by no means the only purpose of A.C.A. The receipt of contribu- 
tions or donations from non-members cannot, so far as I can see, affect the 
question one way or the other. If the purposes of A.C.A. are lawful purposes, . 
I do not see how they can be made unlawful because non-members who approve 
of its purposes choose to contribute to its funds. I should perhaps add that I 
do not think it material that aid for any action brought by a member is given 
at the discretion of the committee of A.C.A. and is not claimable by the member 
of right. 
5 On ne evidence before us, it is quite impossible to say how A.C.A. might stand 
in relation to the test above formulated, which would be a matter of fact and 
degree to be determined by the jury in the theoretically possible but virtually 
unprecedented event of a criminal prosecution for illegal maintenance, pus I 
can by no means presume against A.C.A., in what is, theoretically at all events, 
a criminal matter, that it would fail to satisfy that test. 
For these reasons, I am of opinion that the defendants, on whom the onus ie 
have failed to show that A.C.A., and the trustee company as the instrument o 
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A.C.A., have not a sufficient interest in the present action to justify them in 
giving financial support to the plaintiff in the prosecution of it, without thereby 
committing the crime of illegal maintenance. This makes it unnecessary for me 
to consider whether, if A.C.A. and the trustee company were shown to have no 
such interest, they could nevertheless bring themselves within the specific 
exception applicable to the maintenance of suits out of charity, but, speaking 
for myself, I find great difficulty in bringing the case within that exception, 
and am disposed to accept the argument of counsel for the defendants, as above 
summarised, on this aspect of the matter. 

Even if, contrary to my opinion, the defendants should be taken to have 
succeeded in making out a case of illegal maintenance against A.C.A., and the 
trustee company as its instrument, I am by no means satisfied that it would be 
proper to order a stay of proceedings on that account. We have been referred 
to many cases in which actions have been held to have been illegally maintained, 
but to no case in which an order has been made for a stay of proceedings in a 
maintained action on the ground that it was being illegally maintained. 

The question whether it might not be proper to order a stay on this ground 
was touched on, but left entirely open, by ATKIN, L.J., in Wild v. Simpson (15) 
([1919] 2 K.B. at p. 564), where he said: 


* To set the procedure of the court in motion for a particular object may be 
unlawful; but the proceedings themselves remain valid. They vitally 
concern two parties at least not privy to the illegality—namely, the opposing 
litigant and the court itself. I should not expect therefore to find the 
proceedings, though unlawfully maintained, to be declared void; though 
I reserve my opinion as to whether the court, on being satisfied that pending 
proceedings are being unlawfully maintained, has not power to stay them as 
being vexatious and oppressive and an abuse of the process of the court, 
and to continue such stay until the court is satisfied that the proceedings 
are purged of the taint of illegality.” 


It is well settled that the illegal maintenance of the plaintiff in an action is no 
defence to the action (see Skelton v. Baxter (16), [1916] 1 K.B. at p. 326). I find 
difficulty in reconciling this with the theory that it affords proper ground for a 
stay of proceedings. It is not, to my mind, a satisfactory answer to this difficulty 
to say that the stay would be of a temporary character only, operating until such 
time as the proceedings are purged of the taint of illegality. Once there has been 
illegal maintenance, the crime by which the proceedings are said to be tainted 
has been irretrievably committed, and I do not see how the taint could be purged 
otherwise than by discontinuing these proceedings and starting a fresh action. 
That would in effect make maintenance a defence to the action, which it clearly 
is not. If the court should not allow a plaintiff to proceed with the prosecution 


G 


of his action while he is being illegally maintained, it would seem that, by . 


parity of reasoning, the court should not allow a defendant to proceed with his 
defence while he is being illegally maintained. In the latter case, a stay of 
proceedings would obviously be inappropriate, and indeed would benefit the party 
alleged to be abusing the process of the court; and to strike out the defence 
would be equivalent to making the illegal maintenance of the defendant a ground 
for holding the plaintiff entitled to judgment. Moreover, it seems to me undesir- 
able that the question whether an action is being illegally maintained should 
be adjudicated on an application to stay proceedings in that action, for this 
procedure involves, in effect, a trial of the question whether the alleged maintainer 
is guilty of what is still, theoretically at all events, a crime, in the absence of the 
person accused. 

I think Elborough v. Ayres (17) if anything, tends to support the view that a 
stay should not be granted. In that case an application was made in the Chance 
Court for an injunction to restrain one Ayres and his solicitors from ndeeatee 
with the taxation of costs in an action at law, on the ground that the action nee 


H 


C.A.] . MARTELL v. CONSETT IRON CO., LTD. (Jenkins, L.J.) 503 
A illegally maintained, and Sr Writ1aM Jamgs, V.C., said (L.R. 10 Eq. at p. 373): 


“It is admitted, in fact, that as the action was Mr. Ayres’ action, he 
would be entitled to the damages; and the fact that he was assisted 
illegally, if he was assisted illegally, it is admitted, would not be any plea 
or answer to the action at law. I apprehend that it clearly would have been 
no ground for interference by this court to prevent the action from going on.” 


For the reasons I have endeavoured to state, I would dismiss this appeal. 


HODSON, L.J. (read by Vaisry, J.): This is an appeal from the refusal 
of DaNCcKWERTS, J., to stay all proceedings in an action on the ground that the 
action is illegally maintained and oppressive and vexatious and an abuse of the 
process of the court. The application is made by the defendants, the Consett 
Iron Co., Ltd., against whom an action has been brought by the plaintiffs, 
claiming an injunction and damages for pollution of the River Derwent. The 
plaintiffs are a Mrs. Martell, a riparian owner of land downstream from the 
defendants’ works, and six other plaintiffs, the trustees of the Derwent Angling 
Association, an unincorporated association with some 150 members, who are 
fishing tenants of the first plaintiff. 

The unlawful maintenance alleged is: (i) that an unincorporated association 
called the Anglers’ Co-operative Association, of which the Derwent Angling 
Association is a club member, instigated the latter to procure a riparian owner 
to join with it in bringing an action against the defendants, she having no wish to 
do so; (ii) that a company called the Anglers’ Co-operative Association Trustee 
Co., Ltd. prior to the proceedings, gave to the plaintiffs an indemnity against all 
costs they might incur or fail to recover from the defendants. It is to be observed 
that neither the Anglers’ Co-operative Association nor the Anglers’ Co-operative 
Association Trustee Co., Ltd., are parties either to the action or to the application 
before the court and, further, that it is well settled that an unlawful maintenance 
agreement is no defence to an action: Hilton v. Woods (18). 

The defendants are seeking to stay the action until the plaintiffs have purged 
themselves of the taint.of illegality, so that at least temporarily they will be in as 
strong a position as if they had been able to set up the agreement as a defence 
to the action. There is no precedent for such an application having been success- 
fully made, but the defendants rely on the following passage from the judgment 
of Arxrn, L.J., in Wild v. Simpson (15) ([1919] 2 K.B. at p. 564): 


‘To set the procedure of the court in motion for a particular object may 
be unlawful; but the proceedings themselves remain valid. They vitally 
concern two parties at least not privy to the illegality—namely, the opposing 
litigant and the court itself. I should not expect therefore to find the 
proceedings, though unlawfully maintained, to be declared void; though 
I reserve my opinion as to whether the court, on being satisfied that pending 
proceedings are being unlawfully maintained, has not power to stay them 
as being vexatious and oppressive and an abuse of the process of the court, 
and to continue such stay until the court is satisfied that the proceedings 
are purged of the taint of illegality.” 


It was submitted that maintenance was a common. law misdemeanour, and a 
criminal offence by statute, and was also a tort at common law and for this reason 
the action ought to be stayed. Finally, however, it was conceded that the 
tortious aspect of maintenance was irrelevant on this application, since, In view 
of the decision of the majority of the House of Lords in Neville v. London 
“ Express” Newspaper, Ltd. (8), an action for maintenance at common law will 
not lie without proof of damage for the mere invasion of a right but is an action in 
respect of an offence which causes damage to the plaintiff. Hence, although, 
by a majority differently constituted in the same case, the House held that the 
success of the maintained action was not of itself a bar to civil proceedings, it was 
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admitted that, until the maintained action had been disposed of, the tortious 
act could not be proved. re 

It remains, therefore, to consider the question from the criminal aspect. 
Generally speaking, if it is clear that an action is tainted with criminal illegality, 
the court will seek to protect itself from the abuse of its process. It becomes 
necessary to ascertain, if possible, of what the crime consists and what are the 
defences open to the persons accused thereof. ; 

In this connection, some reference to the history of the crime is needed. To 
use the graphic language of Lorp LoucHBoroveH, L.C., in Wallis v. Duke of 
Portland (2) (3 Ves. at p. 502), maintenance is founded on the principle that 


“parties shall not by their countenance aid the prosecution of suits of 
any kind; which every person must bring upon his own bottom and at his 
own expense.” 


The law was no doubt in medieval times rigid in thé prohibition of maintenance 
of all kinds, and, when the country was in an unsettled and lawless state, the 
barons did not scruple to use their resources for their general advantage. Hence 
a series of statutes beginning with 3 Edw. 1 c. 25 and c. 28 and culminating in 
the statute 32 Hen. 8 c. 9, were passed, but it was not until the strong govern- 
ment of the Tudors came into being, reinforced by the Star Chamber, that 
maintenance was suppressed. (See ProrEssorR Hoipswortu’s History oF 
Eneuisu Law, vol. 8, at p. 398, and, for a list of the relevant statutes, see Neville 
v. London “ Express’? Newspaper, Ltd. (8) per Lorp Puiriimore, [1919] A.C. 
at pp. 426 and 427). In later days maintenance survived in a somewhat different 
form, and maintainers no longer guaranteed to procure success in litigation, 
but provided the money to that end. In connection with the provision of money, 
the rigour of the rule has been modified by exceptions, so that, where the excep- 
tions apply, there is no unlawful maintenance. 

These exceptions are conveniently set out in the judgment of Lorp CoLERIDGE, 
C.J., in the well-known case of Bradlaugh v. Newdegate (1) (11 Q.B.D. at p. 11): 


‘“ As a general rule there is no doubt that such common interest, believed 
on reasonable grounds to exist, will make justifiable that which would 
otherwise be maintenance. The oldest authorities, authorities which hold 
a multitude of things to be maintenance which would not be held so now, 
all lay down this qualification. Brooxs, FITZHERBERT, ROLLE, HAWKINS, 
VINER, Comyns, to cite no more, all concur in this. Butier, J., in his 
celebrated judgment in Master v. Miller (5), strongly insists upon it. But 
then the instances they give show the sort of interest which is intended. A 
master for a servant, or a servant for a master; an heir; a brother; a 
son-in-law; a brother-in-law; a fellow commoner defending rights of 
common; a landlord defending his tenant in a suit for tithes; a rich man 
giving money to a poor man out of charity to maintain a right which he 
would otherwise lose. But in all these cases the interest spoken of is an 
actual valuable interest in the result of the suit itself, either present, or 
contingent, or future, or the interest which consanguinity or affinity to the 
suitor give to the man who aids him, or the interest arising from the con- 
nection of the parties, ©.g., aS master and servant, or that which charity 
and compassion give a man in behalf of a poor man who, but for the aid of 
his rich helper, could not assert his rights, or would be oppressed and 
overborne in his endeavour to maintain them.” 


In Alabaster v. Harness (6) this court was not disposed to extend the list of 
exceptions (see per Lorp Esumr, M.R. ([1895] 1 Q.B. at p. 348)). 

The House of Lords in Neville v. London ‘‘ Express” Newspaper, Ltd. (8) 
approved the decision in Alabaster v. Harness (6) as to the extent of the excep- 
tions (see per Lorp Finuay, L.C., [1919] A.C. at p. 385). It is to be noted 
however, that no question was raised in the House as to the extent of the 
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exceptions, since these were not material to the decision of the case. Counsel 
for the defendants has argued, nevertheless, that the list of exceptions is closed 
and that if this case does not fall within the recognised exceptions, the action is 
being unlawfully maintained. This argument is a formidable one, and counsel 
for the plaintiffs recognised that the language used by the members of the Court 
of Appeal in Alabaster v. Harness (6) would not readily cover a common interest 
such as he seeks to establish between his clients and those who, it is alleged, are 
unlawfully maintaining their action. Moreover, the same court, in Oram v. 
Hutt (7), adopted the same standpoint as their predecessors in the earlier case, 
and these cases are binding on the court today. The observations of the court 
were, however, directed to maintenance of the particular cases which they had 
to consider, namely, libel actions which may be said to have a peculiar quality 
in that the personal reputation of an individual is not readily susceptible to 
the conception of the common interest shared therein with other persons. 

There are, however, other decisions of the Court of Appeal, one earlier than 
Alabaster v. Harness (6), viz., Plating Co. v. Farquharson (9), and one later, viz., 
British Cash & Parcel Conveyors, Ltd. v. Lamson Store Service Co., Ltd. (11), 
in which the common interest held to be sufficient to rebut an allegation of 
unlawful maintenance was in each case a common commercial interest such as 
scarcely to come within the strict limits of the language used in Alabaster v. 
Harness (6). I am myself of the opinion, for the reasons given by JENKINS, L.J., 
that, in dealing with the case of pollution of a river, a wider conception of common 
interest may be permitted than in the case, for example, of a libel action, so that 
A.C.A., in maintaining the plaintiffs’ claim, may fairly be said to be doing so 
on the principle of mutual protection, which has been recognised to exist in a 
number of cases covering the activities, e.g., of trade unions. 

In Allen v. Francis (19), Lorp CozEens-Harpy, M.R., said ({1914] 3 K.B. at 
p- 1067): 

‘“* A workman desiring to make a claim against his employer may be 
helped by his trade union, or by his club, or approved society.” 


The same learned judge referred to the passage I have just cited in Bobbey v. 
Crosbie & Co. (20). Swrnren Eapy, L.J., repeated and agreed with the actual 
words of the Master of the Rolls. This statement of the law has been acted on 
and accepted as correct before and since the decision in Allen v. Francis (19) 
was given, as is well-known to those who practice in these courts; yet the com- 
mon interest which binds the members of a trade union together for the purpose 
of supporting an action against an employer by one of its members does not 
seem readily to be covered by the formula which counsel for the defendants seeks 
to apply to all cases, namely, that the maintainer must have an interest recognised 
by law in the subject-matter of the action. It is difficult to see what common 
interest one workman has in an action by another workman against his employer 
for personal injuries, except the interest arising from a desire to protect one 
another in case other accidents occur involving injury to other workmen due to 
the negligence of employers. 

Counsel for the defendants met this argument, as I understood him in the last 
resort, by saying that he did not admit the activities of trade unions in main- 
taining actions of the kind indicated were lawful and that there was no direct 
decision in point. This may be so, but there is some relevance in considering 
the dicta of Srr Hrerspert Cozens-Harpy, M.R., and the earlier dictum of 
Lorp ALVERSTONE, C.J., to which JENKINS, L.J., referred, and there is no record 
in a long history of litigation of any employer having even taken the point that 
all such trade union activity was unlawful. That the common interest which 
is spoken of is more elastic than the rigid formula would suggest is, I think, 
supported by the way the motive of charity is treated by LorD COLERIDGE, C.J., 
in Bradlaugh v. Newdegate (1), when he referred, as an example of common interest, 
to the interest which charity and compassion give @ man on behalf of a poor man. 
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T should add that I do not think that this case can be regarded as covered by 
the exception in favour of charity, since I do not regard the protection of anglers 
in their recreations as a charitable object, even if the plaintiffs in the present 
action could properly be regarded as poor. Indeed, the main argument of the 
plaintiffs was directed to show that they had a common interest with the plaintiffs, 
based on the need of mutual protection rather than that A.C.A. was moved by 
a charitable motive to aid poor people. 

For the purpose of considering the application for a stay, I will assume, without 
admitting, that the category of the exceptions is, as contended, closed, that it is 
too late for the court, when considering the law of maintenance, to extend the 
list and that this case does not fall within it. I have made the reservation that 
I do not admit that the category is closed, having in mind the judgment of 
Sm Hersert Cozens-Harpy, M.R., in British Cash & Parcel Conveyors, Lid. v. 
Lamson Store Service Co., Ltd. (11). Having listened to a learned argument on the 
common law action for maintenance, he said ([1908] 1 K.B. at p. 1012): 


‘‘ Beyond all doubt there was a time when what the defendants did would 
have been regarded as criminal. But there is little use in citing ancient 
text-books on this branch of the law. The law has been modified in accor- 
dance with modern ideas of propriety.” 


I content myself with adopting in 1954 what Sir HerBEerT CozENs-HARDY 
said in 1908. It is by no means clear to me that the plaintiffs in this action 
could be prosecuted successfully for aiding and abetting the common law or 
statutory misdemeanour of maintenance, even on the footing that they do not 
come within the recognised exceptions to the rigid rule. There has been no 
modern instance of a prosecution cited to us. ARCHBOLD’S CRIMINAL PLEADING, 
EVIDENCE AND PRACTICE gives a precedent for an indictment, but cites none 
but civil authorities in the text. 

The limits of the tort have been defined by the House of Lords in Neville 
v. London “ Express”? Newspaper, Ltd. (8), where it was held that no action for 
tort would lie without proof of special damage. Although the House held that the 
success or failure of the maintained action was not the final criterion of the 
existence of special damage, it might be still open to a defendant to the criminal 
charge to argue that the limits of the crime are the same as those of the civil 
wrong. Lorp Finuay, L.C., having said ([1919] A.C. at p. 379): 


‘“ The action for maintenance is, in my opinion, one which can be sustained 


only if special damage has been occasioned to the plaintiff by the main- 
tenance ”’, 


continued as follows: “‘ The maintenance may be punishable as an offence...” 
Later he said (ibid., at p. 380): 


“The criminal law prohibits and may punish the act, but in the absence 
of damage the remedy is not by civil action.” 
Viscount HALDANE and Lorp ATKINSON agreed with Lorp Frntay, but Lorp 
SHAW OF DUNFERMLINE, with whom Lorp PHILLIMORE agreed, took the view 
that the test of maintenance is the test of the quality of the act itself as it bears 
on the attainment of justice in the particular case, and that the test either of 
tort or of offence is primarily whether it contains that quality which is essential 
both by the statute and the common law of England. In view of this conflict 
of opinion, I am not satisfied that it would not be open to a man prosecuted 
before the conclusion of the maintained action to plead that he had committed 
no crime unless and until it were proved that an injustice had been worked. 
“It is not necessary to express an opinion as to whether this plea would succeed, 
but, there being (unlike cases of libel, for example) no decision showing any 
distinction between the elements of the crime and of the tort, the court, I think 
would be unwilling to grant a stay when the ground for so doing depended on the 
drawing of a distinction between the tort and the crime, for which there is no. 
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specific authority apart from the guarded dicta of Lorp Frnuay, inferentially 
supported by Lorp HaLpAnz and Lorp Atkinson in Neville’s case (8). Further, 
the granting of a stay to the defendants, when the ground for staying affords no 
defence to the action, would on the face of it be unjust. Finally, it would work 
an injustice between plaintiffs and defendants, seeing that defences as well as 
claims can be maintained. A defence cannot be stayed without depriving a 
plaintiff, at least temporarily, of his rights, so that a plaintiff, if the roles were 
reversed, would presumably be in a position to strike out a maintained defence, 
which would be tantamount to making a plea of maintenance in reply destructive 
of a valid defence. Even if it were established that the proceedings were so 
tainted with illegality that the court ought not to pronounce judgment in favour 
of the plaintiff, it would seem that a stay is an inappropriate course. If a crime 
has been committed, it is difficult to see how the plaintiffs could effectively 
purge themselves of the illegality, except by starting a fresh action free from the 
taint of the crime. In any event, the point can scarcely be taken by a defendant 
since, as I have stated earlier, it is not open to him to set up as a defence that the 
action that he seeks to resist is being maintained by a third party. 

This, I think, accords with the view expressed by Str WILLIAM JamgEs, V.-C., 
in Elborough v. Ayres (17) (L.R. 10 Eq. at p. 373): 


“ It is admitted, in fact, that as the action was Mr. Ayres’ action, he would 
be entitled to the damages; and the fact that he was assisted illegally, if 
he was assisted illegally, it is admitted, would not be any plea or answer to 
the action at law. I apprehend that it clearly would have been no ground 
for interference by this court to prevent the action from going on.” 


For these reasons, I am of opinion that the application for a stay should be 
dismissed. 


VAISEY, J.: In RussELL on CRIME (10th Edn.), vol. 1, there is a note 
on p. 374 explaining the origin of ‘‘ maintenance ”’ in the following words: 


“The abuse of legal proceedings by oppressive combinations to carry 
them into effect is said to have speedily appeared upon the establishment 
of the laws in the time of Edward I. Instead of their former associations 
for robbery and violence, men entered into formal combinations to support 
each other in law suits; and it was found requisite to check this iniquity by 
Act of Parliament.” 


If such were the origin of the principle, I wish that we could have held that to 
maintain a party in litigation is only wrongful where there is something in the 
nature of a conspiracy between the maintained party and the maintainer to 
defeat, rather than to further, the ends of justice. But in face of the authorities, 
many of them recent, which have been cited to us, it would seem that maintenance 
is still in law both a tort and a crime in all cases, except where it can be brought 
into one of the recognised exceptions to the rule which prohibits it. It may: 
well be that those exceptions are not entirely rigid, but are in some degree 
flexible, as suggested by Str Herpert Cozens-Harpy, M.R., in the passage 
already cited from his judgment in British Cash & Parcel Conveyors, Ltd. v. 
Lamson Store Service Co., Ltd. (11) ({1908] 1 K.B. at p. 1012). And as “* poverty ” 
is itself a relative conception and term, I should myself have been prepared to 
say that the plaintiffs in this case are in the position of the man to whom LorpD 
Corermwer, C.J., refers in his judgment in Bradlaugh v. Newdegate (1) (11 Q.B.D. 


at p. 11) as 
“a poor man who, but for the aid of his rich helper, could not assert his 
rights, or would be oppressed and overborne in his endeavour to maintain 
them ”’; 


for the expense involved in bringing or defending such an action as this, involving 
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as it does much expert scientific and other evidence, is far beyond the means of 
any litigant who is neither a very rich man nor a wealthy corporation. 

I prefer, however, to base my judgment in favour of dismissing this appea 
mainly on the simple ground that the alleged tortfeasor or criminal (that is “ 
say, either A.C.A., an unincorporated body, or the A.C.A. Trustee Co., Ltd.) 
is not before the court, and has not been found or proved to be guilty of the 
alleged tort or crime in these or any other proceedings. To condemn it in its 
absence, and unheard, and giving it no opportunity of establishing 1ts innocence, 
‘would, in my view, be plainly contrary to the most elementary and fundamental 
requirements of justice. Any man, and any body of men, when accused or 
suspected of a crime, will be presumed to be innocent of it until his or their 
guilt is proved, and this applies equally to a corporation such as the ACA. 
Trustee Co., Ltd. It makes no difference, in my judgment, if the allegation 
is only of an attempt or intention to do a wrongful act or ecmmit a crime, and 
I think that it is just as necessary for the actual attempt or intention to be 
proved as it would be in the case of the act or crime itself. The defendants’ 
application to stay the action seems to me to be misconceived; and, for the 
reasons which I have tried to express, as well as for those given by my Lords 
(in which I would respectfully concur), I am for dismissing this appeal. 


Appeal dismissed. Leave to appeal to the House of Lords refused. 


Solicitors: Allen & Overy (for the defendants); Gerrish & Co. (for the plaintiffs). 
[Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 


Re CASTON CUSHIONING, LTD. 
[CHANCERY Division (Roxburgh, J.), February 7, 1955.] 


Company— Winding-up—Liquidator nominated by resolution of members— 
Creditors’ meeting—Majority in value but not in number nominate another 
liquidator—Second nomination ineffective—Companies Act, 1948 (11 & 12 
Geo. 6 c. 38), s. 294—Companies (Winding-up) Rules, 1949 (S.J. 1949 
No. 330), r. 134. 

Company— Winding-up—Meeting of creditors—Majority in value but not in 
number. 

At a meeting of C., Ltd. a resolution was passed that the company 
be wound-up voluntarily and that B. be appointed liquidator. The 
company was insolvent. At a subsequent meeting of creditors of the 
company a resolution appointing L. liquidator of the company was proposed. 
Six creditors were present at the meeting of creditors, representing debts 
aggregating £7,627 odd, and of these creditors two, representing 
debts aggregating £4,795 odd, voted in favour of the resolution and three, . 
representing debts aggregating £2,336 odd, voted against the resolution. 
The chairman of the meeting, who was the sixth creditor, declared the 
resolution to be lost, and confirmed the appointment of B. as liquidator. 
One of the two creditors who voted in favour of the appointment of L. as* 
liquidator having petitioned that the company be wound-up by the court, 

Held: (i) B. was validly nominated as liquidator by the company but 
L. had not been validly so nominated by the creditors, because the creditors’ 
resolution to nominate him had not been supported by a majority in number 
of the creditors present and voting at the meeting, although it had been 
supported by a majority in value of those creditors. 

Re Bloxwich Iron & Steel Co. ([1894] W.N. 111) considered. 

(i) the petitioning creditor was entitled to an order that the company 
be wound-up by the court, and the liquidator, having been duly appointed 


and having appeared to protect himself and not to oppose the petition, was 
entitled to his costs. 
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[ Editorial Note. Section 294 of the Companies Act, 1948, which applies 
where the voluntary winding-up is a creditors’ voluntary winding-up, confers 
on the company and the creditors power to ‘‘ nominate ” a liquidator at their 
meetings, the nominee of the creditors. superseding the nominee of the company 
if he is a different person. The term “ nominate ” is not used in the comparable 
s. 285 of that Act which confers power to appoint a liquidator in a members’ 
voluntary winding-up. The intention is clearly that the ultimate appointment 
of a liquidator in a creditors’ voluntary winding-up shall accord with the wishes 
of the creditors; and Roxpureu, J., indicates that legislation is needed to make 
clear that the will of the majority in value of the creditors should prevail. In 
the present case the making of a compulsory winding-up order would have had 
the consequence that the Official Receiver would become liquidator of the 
company (see s. 239 (d) of the Act of 1948). The application to the court in the 
present case may be compared with that in Re Karamelli & Barnett, Ltd. ({1917] 
1 Ch. 203). 

As to the Appointment of a Liquidator in a Creditors’ Voluntary Winding-up, 
see 6 Hatsspury’s Laws (3rd Edn.) 739, para. 1486; and for cases on the subject, 
see 10 Digest 994, 6891-6894. 

As to Resolutions at Meetings of Creditors, see 6 HaLsBury’s Laws (3rd Edn.) 
614, para. 1208; and as to the Right of Creditors to Petition for a Compulsory 
Order after Voluntary Winding-up begun, see 6 HatsBpury’s Laws (8rd Edn.) 
539, para. 1039.] 


Case referred to: 
(1) Re Bloxwich Iron & Steel Co., [1894] W.N. 111; 38 Sol. Jo. 546; 1 Mans. 
350; 10 Digest 873, 5923. 


Petition for Winding-up. 

This was a petition by a creditor for a debt of £4,577 10s. 10d. for an order 
that Caston Cushioning, Ltd. be wound-up under the provisions of the Companies 
Act, 1948. 

On Aug. 16, 1954, a resolution for voluntary liquidation was passed by the 
company and the company nominated Mr. Baker, a chartered accountant, as 
liquidator. On the same date, Mr. Caston, a director of the company, took 
the chair at a meeting of the creditors of the company. Six creditors, including 
the chairman, were present at the meeting. At that meeting the petitioning 
ereditor proposed Mr. Lambeth, chartered accountant, as liquidator and the 
proposal was duly seconded and put to the meeting. On the vote the petitioner 
and another creditor, together representing proved debts to the value of £4,795 
odd, voted for the appointment of Mr. Lambeth, and three creditors, together 
representing proved debts to the value of £2,336 odd, voted against the resolution. 
The total of proved debts was £7,627 odd. The company was insolvent. The 
chairman declared the resolution to be lost and, there being no other nomination 
of a liquidator, that the appointment of Mr. Baker was confirmed. The petition- 
ing creditor presented this petition praying that the company be wound-up 
under the provisions of the Companies Act, 1948, or that such other order might 
be made in the premises as should seem just. 


I. Edwards-Jones for the petitioning creditor. 
R. B.S. Instone for the liquidator. 
The company did not appear. 


ROXBURGH, J., stated the facts and continued: The position, therefore, 
was that the majority in number was against Mr. Lambeth, but the majority 
in value was in his favour. 

This point has been open since 1894, when Re Bloxwich Iron & Steel Co. (1) 
was decided, and appears never to have been deemed of sufficient importance 
to be solved in the various Companies Acts passed since then. Section 294 
of the Companies Act, 1948, reads: 
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“The creditors and the company at their respective meetings mentioned 
in the last foregoing section may nominate a person to be liquidator for 
the purpose of winding-up the affairs and distributing the assets of the 
company, and if the creditors and the company nominate different persons, 
the person nominated by the creditors shall be liquidator, and if no person 1s 
nominated by the creditors the person, if any, nominated by the company 
shall be liquidator...” 


It is plain that Mr. Baker was appointed liquidator unless the creditors nominated. 
Mr. Lambeth. But did the creditors nominate Mr. Lambeth ? Rule 134 of the 
Companies (Winding-up) Rules, 1949, provides: 

“At a meeting of creditors a resolution shall be deemed to be passed 
when a majority in number and value of the creditors present personally 
or by proxy and voting on the resolution have voted in favour of the 
resolution... 

If this was a meeting to which r. 134 applies, it is plain that the resolution was 
not passed, because it was not passed by a majority in number and value; 
it was passed by a majority in value which was a minority in number. 

It seems to me that there is no real ambiguity about that rule, and if the rule 
applied, the resolution was not duly passed. That is consistent with the decision 
in Re Bloxwich Iron & Steel Co. (1), where the court on an application gave» 
effect to the wishes of the majority in value. It was nowhere stated in the judg- 
ment, though it was suggested in argument, that a resolution supported by a 
majority in value but a minority in number had been duly passed. 

I am not absolutely certain that r. 134 does apply in the present case. I am 
inclined to think that it does, but, whether I am right or wrong about that, I 
should certainly not be prepared to lay down for the first time a proposition 
of law which would have the result that the question whether or not a resolution 
was passed at a meeting of creditors depended on whether it did or did not fall 
within r. 134. That would introduce a wholly illegitimate trap for persons who 
have to try to make sense of this legislation including, in this particular connection, 
secretaries of companies and other people who are not expected to read deeply 
in the law reports. Therefore, though I should have thought that there was a 
crying need for some amendment of this legislation which would make it clear 
that, in the event of the majority in value being a minority in number, their 
will should none thé less prevail, unless and until some amendment of the law 
is made, I should not be prepared to hold that a different principle applied 
according to whether the meeting was or was not one which fell within r. 134. 

In my judgment, Mr. Baker was duly appointed liquidator. There is no 
question about his removal, because the petition is not opposed, and, therefore, 
he will automatically be removed by the making of a compulsory order. What 
is important, however, is not only the question of his costs today, with which 
Iam immediately concerned, but another matter which must depend on the same — 
principles, namely, the costs and expenses which he has incurred up to the 
present in acting as liquidator. This is an important question and, as I have said, 
it is extraordinary that there should be no clearer statutory definition of how 
creditors pass a resolution at a meeting. The difficulty is not limited to this class 
of case: it applies, I think, to every meeting of creditors where those voting 
in favour of a resolution are the majority in value but a minority in number, 
an occurrence which cannot be uncommon. 

The petitioning creditor is plainly entitled to his order in default of any 
opposition, because the liquidator has appeared, not to oppose on behalf of the 
company, but to look after himself, as he was well entitled to in the circumstances 
which I have indicated. The petitioning ercditor’s costs in the ordinary course 
will be ordered to be paid out of the assets. So far as the liquidator is concerned, 
the position is this. He was appointed liquidator. In the petition there is a vague 
allegation, which, I am told, was not intended to be a reflection on him, but I | 
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A think that anyone reading the petition would assume that it was so intended 
As the allegation was not intended to make any reflection on him, I do not ink 
that it ought to remain in the petition. It is quite unnecessary, in order to found 
a cause of action, to have it there, and I think that it should be struck out of the 
petition. 

It seems to me that as the liquidator was duly appointed, and as he has come 

B here to defend a charge against himself, he has taken a very reasonable course 
and he is entitled to his costs out of the assets in due course of liquidation. ; 


Petition allowed. 


Solicitors : Kingsley Napley & Co. (for the petitioning creditor); Middleton, 
Lewis & Co. (for the liquidator). 


[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 


BURGESS v. MANAGEMENT COMMITTEE OF THE FLORENCE 
NIGHTINGALE HOSPITAL FOR GENTLEWOMEN 
AND ANOTHER. 


[QUEEN’S BENcH Division (Devlin, J.), October 29, 1954, February 7, 8, 9, 1955.] 


Fatal Accident—Damages—Assessment—Husband and wife professional dancing 
F partners—Joint earnings shared—Death of wife due to negligence—Fatal 

Accidents Act, 1846 (9 & 10 Vict. c. 93), s. 2. 

The plaintiff and his wife were professional dancers who, by the beginning 
of 1953, were nearing the peak of their professional status. In January, 
1953, the wife was admitted to hospital for an operation. She died there owing 
to the negligence of the second defendant. The wife had been paying towards 

G the joint living expenses of herself and the plaintiff out of her share of the 
joint income. She had also been paying towards the expenses of 
the infant child of her previous marriage and towards the expenses of her 
widowed mother. In an action by the plaintiff under the Fatal Accidents 
Act, 1846, in which the second defendant admitted liability, the plaintiff 
as personal representative of his wife claimed damages under various 

H heads, viz., for the loss of his wife as a wife, for the loss of his wife as a 
dancing partner, on behalf of the child of his wife’s previous marriage for the — 
loss to the child, and on behalf of his wife’s mother, for her loss. 

Held: (i) damages for injury to a husband resulting from the death of a 
wife were only recoverable under the Fatal Accidents Act, 1846, s. bab 8 
they were attributable to the relationship of husband and wife, and as no 

T benefit arose from the dancing partnership of the plaintiff and his wife 
which could properly be attributed to their relationship as husband and wife, 
no damages were recoverable for the value of the wife to the plaintiff as his 
dancing partner. 

Sykes v. North Eastern Ry. Co. (1875) (44 L.J.C.P. 191) followed. 

(ii) mutual dependence of husband and wife for living expenses where 
both the husband and the wife earned could be the subject of a claim under 
the Fatal Accidents Act, 1846, s. 2, and, as the plaintiff and his wife by 
sharing their expenses had benefited each other, there was a benefit to the 
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plaintiff that arose from the relationship of husband and wife for loss of which 
a claim was maintainable under the Fatal Accidents Act, 1846, and no higher 
burden of proof was required to maintain the assertion that the wife con- 
tributed towards the joint expenses than would be required to maintain an 
assertion that the husband so contributed; accordingly, the plaintiff 
was entitled to recover damages on this ground for the loss of the wife’s 
earning power and of her contribution to the joint living expenses: 


[ For the Fatal Accidents Act, 1846, s. 2, see 17 HatsBury’s STATUTES 
(2nd Edn.) 5.] 


Cases referred to: 

(1) Best v. Samuel Fox & Co., Ltd., [1952] 2 All E.R. 394 ; [1952] A.C. 716; 
3rd Digest Supp. 

(2) Franklin v. South Eastern Ry. Co., (1858), 3 H. & N. 211; 31 L.T.O.S. 154; 
157 E.R. 448; 36 Digest (Repl.) 213, 1128. ~ 

(3) Condon v. Great Southern & Western Ry. Co., (1865), 16 I.C.L.R. 415; 
36 Digest (Repl.) 213, 2026. 

(4) Sykes v. North Eastern Ry. Co., (1875), 44 L.J.C.P. 191; 32 L.T..199: 
39 J.P. 280; 36 Digest (Repl.) 212, 1117. 

(5) Hull v. Great Northern Ry. Co. of Ireland, (1890), 26 L.R.Ir. 289; 36 Digest 
(Repl.) 212, 2005. 

(6) Feay v. Barnwell, [1938] 1 All E. R. 31; 36 Digest (Repl.) 230, 1219. 


Action. 

The plaintiff, Robert William Burgess, started dancing as an amateur in 
1942. Also in that year he met Mrs. Baker who became his dancing partner for 
amateur purposes. After his demobilisation in 1946 they started dancing together 
in a team known as Burgess and Baker. In July, 1948, they started to dance 
professionally and began going in for competitions and giving demonstrations, 
and they also started a school of dancing. In 1951 Mrs. Baker was divorced by 
her husband and in September, 1952, she married the plaintiff. By the beginning 
of 1953, they were nearing the peak of their professional status. In January, 
1953, the plaintiff’s wife entered the Florence Nightingale Hospital for Gentle- 
women at 19 Lisson Grove, London, N.W.1, managed and controlled by the 
first defendants. She was attended by the second defendant, Dr. Emily 
Catherine Lewis. To perform the operation, the second defendant gave an 
injection to the plaintiff’s wife, as a result of which she died, the solution in the 
injection having contained a lethal proportion of adrenalin. The plaintiff 
claimed against both defendants under the Fatal Accidents Acts, 1846 to 1908, 
and the Law Reform (Miscellaneous Provisions) Act, 1934, as the widower and 
legal personal representative of his wife for his own benefit, for that of Brenda 


Baker, an infant daughter of his wife by her previous marriage, and for that - 


of Elizabeth Drinkwater, the widowed mother of the plaintiff’s wife. The 
second defendant admitted negligence and, at the beginning of the hearing, the 
case against the first defendants was discontinued. 

On the question of the quantum of damages the findings of the court were as 
follows. The gross income of the plaintiff, who was thirty-eight years old, from 
dancing tuition fees, demonstrations and competitions and from a school which 
he and his wife had started, was between £1,000 and £1,250 annually at the time 
of his wife’s death, with the prospect of the earnings from demonstrations and 
competitions declining but of the income from the school increasing from about 
£400 to about £500 annually. As result of the death of the plaintiff’s wife, who 
was thirty-six years old, the plaintiff had no dancing partner and, being unable 
to find another suitable partner, his income from the demonstrations and 
competitions would cease, though the income from tuition fees would continue. 


A 


The income prospectively remaining to the plaintiff was about £600 per annum. 
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On this basis His Lorpsuir estimated the value to the plaintiff of the deceased 
as a dancing partner to be £2,500. The plaintiff and his wife kept no servant. 
They lived in a flat and she performed the household duties. After her death 
the plaintiff had to employ a woman at 25s. weekly and to have meals out. His 
wife had had the income which she had earned. His Lorpsxip assessed the 
loss to the husband of the deceased as a wife at £1,000. The wife had contributed 
towards the household expenses. The rent was £9 13s. monthly and there were 
expenses for gas and electricity. His Lorpsuip assessed the damages in respect 
of the loss of the wife’s contribution at £1,000. 

The wife had contributed towards the school fees of the child of her previous 
marriage and had spent money on her clothes. Since the wife’s death the school 
fees had been reduced by half and the plaintiff had paid them. His LorpsHtip 
assessed at £350 the damages for what the child lost by the wife’s death, both in 
respect of the school fees and of what she might have done for the child. 

The wife had paid at least £1 weekly to her widowed mother who was sixty-six 
years of age. His Lorpsuir assessed the loss to her at £300. 


A. A. H. Marlowe, Q.C., and A. J. Phelan for the plaintiff. 
Ades Marshall, Q.C., and M. R. Hoare for the defendant. 


DEVLIN, J.: In this case liavility is admitted, but the assessment of 
damages raises two unusual questions under the Fatal Accidents Act, 1846. 
The principal claimant is the husband, and he claims in respect of the loss of his 
wife. The husband and wife were professional dancing partners, and I think 
it is clear beyond any doubt that their joint ability to earn an income greatly 
exceeded the ability of either of them individually. Neither of them individually 
could have expected to earn as much as they both did together, dancing as a 
couple and as a team in competitions and in giving demonstrations, and so on. 
Accordingly, the main head of the husband’s claim is in respect of the damage to 
his own position which has been caused to him by the loss of his wife and dancing 
partner. The second point that arises is this: The husband and the wife shared 
their joint earnings. The wife was, therefore, beneficially entitled to a separate 
income. They not only shared their earnings, but they also shared their living 
expenses, and the question ‘s to what extent, in those circumstances, can the 
husband be said to be dependent on the wife, so that the loss of the wife loses 
for him a benefit which can be translated into money and for which he can be 
given compensation under the Fatal Accidents Act, 1846. 

The other points in the case I think are only points of fact, and I think it is 
convenient, therefore, that I should deal first of all with the facts, that I 
should assess the value of each of the items that are contained in the claim, 
and that I should then go on to consider which of those items are, in my judgment, 
legally recoverable. 

[His Lorpsuip having reviewed the evidence in relation to damages and 
having assessed the damages as stated above, viz., (i) for the loss of the plaintiff 
of his wife as a dancing partner £2,500, (ii) for the loss to the plaintiff of his 
wife as a wife £1,000, (iii) for the loss to the plaintiff of his wife’s contribution 
towards the joint household expenses £1,000, (iv) for the loss to the child of the 
previous marriage £350, and (v) for the loss to the wife’s mother £300, continued +] 
The first and most important claim is the claim for the loss of the wife as a dancing 
partner. Now that, of course, must depend, in the last analysis, on the terms 
of the Fatal Accidents Act, 1846, under which the claim is made, and the 
question is whether it is a claim that is allowable under that Act or not. The 
claim is not put in any other way; it is not put as a claim which arises in common 
law. But I think, before one turns to the Act, it is convenient to consider 
the reason why it does not arise under the common law, because then one will 
see what necessary limitations must be read into the rather wide and general 
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provisions of the Fatal Accidents Act, 1846. It is clear that the plaintiff, the 
husband, has, in fact, sustained an injury; he has, in fact, sustained a loss, Why, 
then, is it not recoverable in law ? The answer is, I think, because the law must 
necessarily limit the scope within which it can allow recovery. Whenever a man 
dies, if he is a man of an active type, it has repercussions, great or small, on 
all those with whom he has previously been concerned. It may redound to their 
financial advantage, or it may redound to their financial disadvantage. If a 
man who is employed as a departmental manager, let us say, at £3,000 a year, is 
suddenly killed, someone may step into his shoes and get a larger income, and 
derive a benefit from his death, while someone else, perhaps a secretary whom he 
particularly liked, might be thrown out of employment and might have 
difficulty in getting other employment at the same salary, and might thus lose 
a sum of money. All those losses, though they do not seem quite so direct as 
the loss of the plaintiff in this case, are, in fact, stil within the same category. 
They are a little more remote because of the close connection between the plaintiff 
and his wife as dancing partners, but they are within the same category, and the 
law does not allow it, because if it did there would be no end to the compensation 
which would have to be paid as a result of some perhaps quite small accident 
and which could not have been foreseen by the wrongdoer. 

That principle has been recently very clearly stated in the House of Lords, 
and I think that it is worth quoting two passages from the speeches in Best v. 
Samuel Fox & Co., Ltd. (1). I read first of all from the speech of Lornp GoDDARD, 
where his Lordship said ({1952] 2 All E.R. at p. 398): 


“Tt may often happen that an injury to one person may affect another. 
A servant whose master is killed or permanently injured may lose his 
employment, it may be of long standing, and the misfortune may come when 
he is of an age when it would be very difficult for him to obtain other work, 
but no one would suggest that he thereby acquires a right of action against 
the wrongdoer. Damages for personal injury can seldom be a perfect 
compensation, but where injury has been caused to a husband or father 
it has never been the case that his wife or children, whose style of living or 
education may have radically to be curtailed, have on that account a right 
of action other than that which, in the case of death, the Fatal Accidents 
Act, 1846, has given.” 


Then Lorp Morton or HENRYTON said (ibid., at p. 400): 


‘““My Lords, with one exception to which I shall shortly return, it has 
never been the law of England that an invitor, who has negligently but 
unintentionally injured an invitee, is liable to compensate other persons 
who have suffered, in one way or another, as a result of the injury to the 
invitee. If the injured man was engaged in a business, and the injury is a 
serious one, the business may have to close down and the employees be 
dismissed. A daughter of the injured man may have to give up work 
which she enjoys and stay at home to nurse a father who has been trans- 
formed into an irritable invalid as a result of the injury. Such examples 
could easily be multiplied. Yet the invitor is under no liability to compen- 


sate such persons, for he owes them no duty and may not even know of their 
existence,” 


That is the general principle of common law, and it is in the light of that 
principle that one must interpret the words of the Fatal Accidents Act, 1846, 


which are extremely short and wide. The material words are in s. 2, and are 
simply these: 


‘‘, .. Every such action shall be for the benefit of the wife, husband, parent, 
and child of the person whose death shall have been so caused ... and 
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in every such action the jury may give such damages as they may think 
proportioned to the injury resulting from such death to the parties respec- 
tively for whom and for whose benefit such action shall be brought ... ” 


If one were merely to apply those wide words this case, I think, would fall 
within them, because it is an injury which resulted from death, but those wide 
words have been restricted by a series of decisions which really make a complete 
exegesis of the way in which the section’should be applied, and the respect in 
which counsel for the defendant suggests and submits that they must be cut 
down to fit the facts of this case is that the loss must be a loss which arises from 
the relationship which is specified in the section itself. 

Let me take for example the case of a man in the prime of life, who takes into 
partnership a young man, and within two or three years the senior partner is 
killed. The junior partner’s prospects may be grievously injured; he may not 
have had time to establish himself in the good graces of the clients of the firm, and 
the result may be that a lot of work goes elsewhere. At common law there would 
be no claim by the junior partner. Can it make any difference that the senior 
partner is a father who has taken a son into the family business ? Plainly, in 
the mind of the law, no; and, therefore, counsel for the defendant submits, 
that relationship, in such a case as that, is purely incidental, and he submits 
that that is also the position in this case. The loss claimed is claimed in that 
case qua junior partner, not qua son, and to allow the loss under the Fatal 
Accidents Act, 1846, merely because of the incidental factor that the senior and 
the junior partner happen to be father and son would be wrong. Therefore, one 
must cut down the wide words of the Act by reading into them an implication 
that the loss must result from one or other of the relationships which are specified 
in the section. 

Then counsel for the defendant relies, not only on general considerations, but 
also on one particular authority, which I think takes him a good deal, if not the 
whole, of the way. Counsel for the plaintiff, on the other hand, relies on other 
authorities, which I shall have to consider briefly, as showing that the case relied 
on by counsel for the defendant does not establish all that he wants. I think 
that it is clear that the authorities do establish that, if the benefit arises out of 
the relationship, it need not be a monetary benefit but it can be services rendered 
which can then be translated into money. I think that it is clear also from the 
authorities, that, if a relation, out of filial duty, or any other motive that arises 
from relationship, renders services to the plaintiff, either free services or services 
at less than the market rate, the loss of those services is something which can be 
translated into cash and is recoverable under the Act. That is what counsel for 
the plaintiff suggests is the true position in these cases. He also submits that, 
on the authorities, it is not necessary that the benefits should arise out of the 
relationship. He says that it is immaterial if there happens to be a contract of 
partnership or other contract, either express or implied, and that the benefits 
are, therefore, within the terms of the Act. 

The first authority which I have to consider is Franklin v. South Eastern Ry. Co. 
(2). Ido not think that I need say any more about that case than this, that 
it was a case where a father earned 3s. 6d. a week by carrying up coals to the 
wards of a hospital where he was employed. He was not, in fact, himself capable 
of carrying up the coals, and his son carried up the coals for him, so that he earned 
the 3s. 6d. a week. ‘Theson waskilled. There you have the sort of case in which 
one relation is assisting another in the performance of his work, as, counsel for 
the plaintiff says, the wife was assisting the plaintiff here; but it 1s plain that 
what was there being given to the father was 3s. 6d. per week. If the son had 
taken the 3s. 6d. per week and handed it over to the father for his upkeep, that 
contribution would unquestionably have been within the Act, and so it is said 
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that the services rendered are equally within the Act. The son was, by reason of 
the relationship, rendering services free to his father. 

In Condon v. Great Southern & Western Ry. Co. (3), an Irish case on which 
counsel for the plaintiff also relies, it was explained in just the same way. There 
the son was killed, and the mother made a claim, and one of the things that she 
said in her evidence was (16 I.C.L.R. at p. 416): 


‘Michael would be of use to me to assist me to carry on any business. 
He would be now nearly as useful as his father 4f 


and the learned judge who directed the jury said that they might consider 
whether, if he were able to earn, he would have helped his mother by those 
earnings, or, as he said (ibid.): 


‘“* . . if the boy had lived he would have been of some appreciable and 
substantial benefit to his mother, by sharing his labour, and thereby enabling 
her to earn the more for herself and her other children . . . ” 


That direction, and the principle of that case, I take to mean just the same thing, 
that, if the son had continued to live (because of course, under the Act one may 
consider the prospect of future benefits), he would, in fact, have worked for his 
mother in a way which would have enabled his mother to earn more, meaning 
thereby that he would have worked at less than the usual wages, and by working 
at less than the usual wages he would have given his mother the benefit of his 
labour, which would have been reflected in her earnings, just as in the earlier 
case that I cited the benefit of the son’s labour was reflected in the 3s. 6d. a week 
paid to the father. That was a case, therefore, of services rendered free, or at 
less than the market rate, by reason of the relationship of mother and son. 

The next case is the case on which counsel for the defendant relies, and it is 
Sykes v. North Eastern Ry. Co. (4). There the son assisted his father and the 
son was killed. According to the father’s evidence he employed his son and 
paid his son 33s. a week as wages. Then he said (44 L.J.C.P. at p. 192): 


““My son used to assist me; his assistance was included in the 33s. I 
allowed him to draw so much to pay his wages, and we used to consult when 
he came home. I make plans; I found his advice and assistance of great 
value; owing to my son’s death I shall never be able to take the contracts 
that I did during his lifetime, because I cannot light upon anyone having 
the same knowledge that he had.” 


That claim was disallowed, and Brett, J., said (ibid.): 


“ The plaintiff gave no evidence of a pecuniary benefit accruing to him 
from relationship; the son worked for his father, who appears to have | 
paid him a full amount of wages.” 


Then Grove, J., said (ibid.) : 


“ The plaintiff was bound to prove a benefit accruing to him from his 
relationship with the deceased; but he merely showed that he derived an 
advantage from a contract with his son. Franklin v. South Eastern Ry. 
Co. (2) is plainly distinguishable; the facts were very different. In that 
case the son worked for nothing; here the father paid wages, the son was 
servant when he assisted the plaintiff. There was no evidence that the son 
was paid less than the usual wages for a skilled workman. The plaintiff 
appears to have paid him the wages which a skilled workman ought to 
receive. The pecuniary advantage to the plaintiff did not.depend upon the 
relationship; the deceased at any time might have left the employ of the 


plaintiff, who possibly might have succeeded in hiring a better workman 
than his son.” 


4 


A 
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That is setting out the principle for which counsel for the defendant contends, the 
son getting the full amount of the wages, and the loss of benefit arising merely 
from the loss of a valuable employee, and not from the loss of a son. 

I think I need refer only to two more cases, one of which was cited to me by 
counsel for the plaintiff as qualifying Sykes v. North Eastern Ry. Co. (4), and 
that is Hull v. Great Northern Ry. Co. of Ireland (5). There Patuzs, C.B., at the 
beginning of his judgment, said this (26 L.R.Ir. at p. 293): 


“It is unnecessary to determine whether there is evidence that the loss, 
if any, of the plaintiff, accrued by reason of the relation of mother and 
daughter which subsisted between her and the deceased. Even were the 
services of the deceased rendered in pursuance of a contract, the reasoning 
of the judges in Sykes v. North Eastern Ry. Co. (4), seems to leave it open for 
consideration whether the discontinuance, through death, of the services 
which although contracted for, are of greater value than the price stipulated 
for them, may not (if the jury believe that the relationship between the 
parties was the motive of the contract) amount to a pecuniary loss, within 
Lord Campbell’s Act.” 


I do not think that that qualifies the principle in Sykes v. North Eastern Ry. Co. 
(4), except in one particular which is not relevant here. The chief baron is there, 
I think, expressly recognising the principle in Sykes v. North Eastern Ry. Co. (4), 
that the relationship between the parties must be, as he says in one place, the 
motive of the contract, or, as he says in another place, the loss must accrue 
by reason of the relation of mother and daughter. All that he is pointing out is 
this, that that relationship may take effect in two ways; it may induce the 
relation to give her services free, or it may induce the relation to give her services 
at less than the market rate, and, if she gives them at less than the market rate, 
it is a benefit just as it is if she gave them free, and it is pointed out that in 
Sykes v. North Eastern Ry. Co. (4) the position was the contrary of that. 

The last case that I need refer to is a decision of SINGLETON, J., in Feay v. 
Barnwell (6), which is relied on by counsel for the defendant. There, the learned 
judge allowed as one of the items of loss, the loss to the husband of 10s. a week 
pension which he got, but in respect of his wife; that is to say, his pension was 
10s. per week larger than would have been his pension as a single man, because 
he was a married man, and when his wife died his pension was reduced by 10s. 
a week. That again was assistance which came from the wife to the husband in 
the form of income, but again, it is assistance which quite plainly derived from 
the relationship, for the reason why he got the 10s. was because he was a married 
man and had a wife, and the 10s., therefore, arose from the relationship between 
himself and his wife. 

All those authorities help to confirm the principle which is stated in Sykes v. 
North Eastern Ry. Co. (4), and I think that, even without the assistance of those 
authorities, I should have arrived at the same question of principle, and that is 
that the benefit, to qualify under the Act, must be a benefit which arises from the 
relationship between the parties. Therefore, the question that I have to determine 
in this case is whether the benefit so arose. It is important to note that here the 
wife’s services were fully paid for, that is to say, she took her full half share of the 
joint earnings. It is not suggested that that was an arrangement that was particu- 
larly beneficial to the plaintiff; it is not suggested that it was an arrangement 
which depended in any way on the relationship of husband and wife, or that a lady 
dancing partner would have asked more but for the fact that she was the wife, of 
the other partner. It was, in effect, the market rate, so far as there is any evidence ; 
it is what one would expect would happen, and, therefore, she was not rendering 
any services to the plaintiff which he got either free or at anything less than the 
market rate. Then the question is: did the fact that they were earning that joint 
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income arise from their relationship ? It was not unconnected with their relation- 
ship, and I think that their relationship was, if one may so put it, a very con- 
venient and usual incident of the partnership. It is convenient, of course, if a man 
and woman are constantly going about together and staying at hotels, and it 
greatly eases the position, if they can stay as man and wife, and it adds also, as 
counsel for the plaintiff stressed, that element of permanence to what might other- 
wise be a pure business partnership. But those, in my judgment, are only 
incidental matters, and they do not go to the root of the relationship at all. They 
do not amount, in the end, to anything much more than a partnership between a 
father and son being regarded as more permanent and enduring than a partnership 
between two people without relationship. A partnership between father and 
son may make the partnership smoother and easier to work out, but, in essence, 
the partnership which exists is a business partnership, and so, I think, was the 
partnership in this case. That, I think, is stressed by the fact that the husband 
and wife’s relationship was superimposed on the partnership; they had been 
together as professional partners, sharing their income, for years before they were 
married, and there are in existence in the dancing world dancing partners who 
are not married, and although, no doubt, the usual thing is to find them married, 
that is not essential. 


I have, therefore, come to the conclusion that there were here no services that. 


were rendered by the wife to the plaintiff, and there was no benefit arising in the 
dancing partnership that can properly be attributed to the relationship of 
husband and wife; and if this claim were to be allowed, then any partner whose 
prospects were similarly affected by the death of the other, whatever their relation- 
ship was, ought logically to be compensated, too. 

I turn now to the other head of the claim which counsel for the defendant 
disputes, and that is the,loss by the plaintiff of his wife’s contribution to their 
joint living expenses. Counsel says that he does not dispute it as a matter of 
principle; he accepts it as a matter of principle, but he says that it must be 
strictly proved, and that there is no evidence in this case that the wife did, in 
fact, contribute out of her share of the income. I gathered that he would put his 
case as high as this, that there must be something to show that when the plaintiff, 
as it is conceded, took the money out of the drawer to pay, shall I say, the 
monthly instalments of rent, he was taking it from his wife’s share in the drawer 
as well as his own, and that, in the absence of that “‘something”’, the plaintiff 
cannot recover. Counsel conceded that, if the wife had kept her own share of 
the money, and had it paid over to her in notes, and then handed notes over to 
the plaintiff for the purposes of the establishment, then it would have been 
something which was assessable. Therefore, counsel puts his objection as one 
on the facts, saying that the burden of proof has not been discharged. I think, 
' however, that, in reality, his objection is really one of principle, and I think it is 


really shown by the comment of counsel for the plaintiff, that, if the position’ 


had been reversed, and it had been the wife who was here suing by reason of the 
death of the husband, no one would even have thought of contending for a 
moment that at least a half was not paid by the husband. The possibility of 
counsel for the defendant’s contention really only arises because this is a case of 
the wife and not the case of the husband, and it is, therefore, based on the 
principle, I think, that some higher degree of burden of proof must be expected 
for the assertion that a wife contributes towards the joint expenses than would 
be expected in the case of a husband. I do not think that, under present condi- 
tions, any such higher burden of proof ought to be imposed, or that there is any 
presumption one way or the other. No doubt, fifty or a hundred years ago, the 
presumption was that the husband paid all the joint living expenses, and any- 
thing that the wife earned was a sort of pin-money, which she could keep for 
herself ; but I do not think that that fits the facts of modern married life, and I 


do not think that it fits the case of the very sensible and ordinary way in which - 


-_ i ge 
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the married couple in this case were, in fact, carrying on their married life. They 
were both earning equally, and they both contributed equally, and I think the 
wife was just as much contributing to the joint living expenses by the way in 
which they were discharged, as she would have been if she had kept the money 
herself and then handed it over to the plaintiff. 

No case has been cited to me where what one might call the mutual dependence 
of that sort has been made the subject of a claim under the Fatal Accidents Act, 
1846, but I see no difficulty about it in principle. It seems to me that when a 
husband and wife, either with separate incomes or with a joint income to which 
they are both beneficially entitled, are living together and sharing their expenses, 
and in consequence of that fact their joint living expenses are less than twice the 
expenses of each one living separately, then each, by the fact of the sharing, is 
conferring a benefit on the other, and I think that mutual benefits clearly arise 
from the relationship by virtue of which they are living together, namely, the 
relationship of husband and wife, and, accordingly, that comes within the Fatal 
Accidents Act, 1846. 

There is a small claim for funeral expenses within the Fatal Accidents Act, 1846, 
which is not disputed, and which I allow. There is also a claim under the Law 
Reform (Miscellaneous Provisions) Act, 1934, and, for the purpose of that Act, 
I make the assessment for the loss of what was manifestly an exceptionally full, 
happy and beneficial life, of £500. As, however, I am told that the plaintiff and 
the daughter are the sole beneficiaries in the estate, and their shares in that sum, 
whatever it may be, will probably be less than the amount that I have awarded 
under the Fatal Accidents Act, 1846, it might be convenient if I merely gave 
judgment under the Fatal Accidents Act, 1846. 

Judgment for the plaintiff. 


Solicitors: Alwyn Williams & Co. (for the plaintiff); Le Brasseur & Oakley 


(for the defendant). 
[Reported by G. A. KripnEr, EsqQ., Barrister-at-Law. | 
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COOPER v. CRITCHLEY. 


[Court or AppraL (Sir Raymond Evershed, M.R., Jenkins and Hodson, L.JJ.), 
January 26, 27, 28, 1955.] 


Sale of Land—Contract—Memorandum—Joint ownership of freehold premises— 
Sale by one co-owner to the other—‘ Interest in land””—Law of Property 
Act, 1925 (15 & 16 Geo. 5 c. 20), s. 40 (1). 

Land—Joint tenancy on trust for sale—Beneficial interests in proceeds of sale as 
tenants in common— Whether interest in land. 

The plaintiff and the defendant were joint tenants in fee simple of land 
which they held on trust for sale and on trust to hold the net proceeds of sale 
and the net rents and profits until sale for themselves as tenants In common 
in equal shares. They granted a lease of the land to a company in which each 
of them held one-half of the total issued share capital. The plaintiff and the 
defendant entered into negotiations for the sale to the defendant of the 
plaintiff’s interest in the property. The defendant ultimately declined to com- 
plete the proposed purchase. The plaintiff started proceedings for specific 
performance of a contract for the said sale alleged to have been constituted 
partly orally and partly by correspondence, and, among other defences, 
the defendant pleaded the Law of Property Act, 1925, s. 40. 

Held: no binding contract had been agreed, but if a contract had been 
concluded for the sale by the plaintiff of his interests to his co-owner, the 
defendant, it would have been a contract for the sale of an ‘“‘ interest in 
land ” within s. 40 (1) of the Law of Property Act, 1925, and, as there was 
no sufficient memorandum in writing of the alleged contract, that section also 
constituted a good defence. 

Re Price ({1928] Ch. 579), Edwards v. Hall ([1949] 1 All E.R. 352), Re Fox 
({1913] 2 Ch. 75) and Re Witham ([1922] 2 Ch. 413) considered. 

Per JENKINS, L.J.: I should be inclined to accept the general proposition 
that a share in the proceeds to arise from a sale of land is an interest in 
land within the meaning of the Law of Property Act, 1925, s. 40 (1) (see 
p- 524, letter H). : 

Appeal dismissed. 


[ Editorial Note. The equitable doctrine of conversion results in land to 
which it applies being treated as personalty for the purposes of disposition and 
devolution. It does not follow, however, that, if a trust for sale has attached to 
land and has effected a conversion so that the beneficial interests in the proceeds 
of sale can be transmitted as personalty, those beneficial interests cease to be 
interests in ‘‘ land ’’ within the meaning of that term in some enactment. Whether 
they are or are not is a question of construction of the enactment. A converse 
example of the same principle arose under settled land legislation, by which 
capital money is converted (in effect) by statute into land for the purpose of 
disposition, transmission and devolution; the conversion did not, however, 
change the nature of the property so as to render it land for the purposes of 
another statute directed to a different purpose, namely, that of taxation (see 
Midleton (Earl) v. Cottesloe, [1949] 1 All E.R. 841). 

As to the Doctrine of Conversion, see 13 Hatspury’s Laws (2nd Edn.) 131 
et seq.; and for cases on the subject, see 20 DicEstr 335, 772 et seq. 

As to what is an Interest in Land, see 27 Hatspury’s Laws (2nd Edn.) 
602-604, paras. 1069, 1070, and 29 HatsBury’s Laws (2nd Edn.) 240, para. 323; 
and for cases on the subject, see 40 DicErst 18-21, 65-73. 

For the Law of Property Act, 1925, s. 40 and s. 205 (1) (ix) and (x), see 20 
Hatspury’s Starures (2nd Edn.) 500 and 834, 835.] 

Cases referred to: 


(1) Re Price, [1928] Ch. 579; 97 L.J.Ch. 423: 139 L.-T 339; Digest S 
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(3) Re mie [1913] 2 Ch. 75; 82 L.J.Ch. 393; 108 L.T. 948; 32 Digest 429 
1035. 


(4) Re Hazeldine’s Trusts, [1908] 1 Ch. 34; 77 L.J.Ch. 97; 97'‘L.T. 818; 32 
Digest 484, 1468. 

(5) Kirkland v. Peatfield, [1903] 1 K.B. 756; 72 L.J.K.B. 355; 88 L.T. 472; 
32 Digest 409, 878. 

(6) Re Witham, [1922] 2 Ch. 413; 92 L.J.Ch. 22; 128 L.T. 272; 32 Digest 
473, 1367. 

(7) Muller v. Collins, [1896] 1 Ch. 573; 65-L.J.Ch. 353; 74 L.T. 122. 

(8) Re Jauncey, [1926] Ch. 471; 95 L.J.Ch. 377; 134 L.T. 728; 32 Digest 
407, S60. 

Appeal. 

Appeal by the plaintiff from an order of Vaisry, J., dated Nov. 22, 1954, 
dismissing the plaintiff’s action for specific performance of a contract alleged 
to have been made on or about Dec. 30, 1953, whereby the plaintiff agreed to 
sell and the defendant agreed to purchase the plaintiff’s interest in (a) the 
freehold premises known as 35, Market Street, Watford, in the county of Hertford, 
and (b) the company called Sterlina Furnishers, Ltd.; or, alternatively, for 
damages for breach of contract. The defendant pleaded by his defence (i) that 
the parties were never ad idem; (ii) that it was intended that the agreement 
relating to the sale of the freehold property should be embcdied in a formal 
contract and that until such contract had been executed no rights or liabilities 
should arise between them; (ili) that the contract, if any, was unenforceable 
by virtue of the Law of Property Act, 1925, s. 40 (1). Varsry, J., held that there 
was no concluded bargain, and that the parties had contemplated putting the 
terms into a formal agreement. His Lorpsuip, therefore, found it unnecessary 
to deal with the defence depending on s. 40 (1) of the Act of 1925. The judgment 
of the Court of Appeal is reported only so far as it relates to the Law of Property 
Act, 1925, s. 40 (1). 


H. E. Francis for the plaintiff. 
W. D. Collard for the defendant. 


SIR RAYMOND EVERSHED, M.R.: I will ask Jenkins, L.J., to deliver 
the first judgment. 


JENKINS, L.J.: In this case the plaintiff, Leslie Charles Cooper, and the 
defendant, Baden Arthur Critchley, are each entitled to one-half of the issued 
share capital of a company called Sterlina Furnishers, Ltd. That company had 
an authorised capital of £5,000, divided into shares of £1 each, and the parties 
each hold 250 of the issued shares, the total issued share capital being only £500. 
The parties are also entitled under what, in the old days, would have been a 
tenancy in common to premises known as 35, Market Street, Watford. Those 
premises are under lease to the company, and the company carries on business 
on them, the business consisting of selling and dealing in carpets, rugs, floor 
coverings and such things, partly for cash and partly on hire-purchase terms. 
In or about December, 1953, there were differences between the parties with 
regard to the conduct of the business, and, in the result, they decided that they 
had better sever their association. With that object in view, the plaintiff 
wrote to the defendant on Dec. 17, 1953, a letter containing proposals for the 
sale of his interest in the property and his interest in the company, i.e., his 
holding of shares in the company. The terms offered were not wholly acceptable 
to the defendant, and he made a counter-offer and negotiations ensued. Ultimately 
the defendant intimated, by his solicitors, to the plaintiff’s solicitors that he 
had decided not to go on with his proposed purchase of the plaintiff ’s interest. 

The plaintiff maintains that what I have referred to as ‘negotiations ’” in 
fact resulted in a binding contract. The defendant, on the other hand, as his 
breaking off of the negotiations implies, takes the view that there was no binding 
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contract; there were merely negotiations which were terminated before any 
binding contract was reached. In those circumstances, the plaintiff commenced 
the present action in the Chancery Division, claiming specific performance of the 
contract on which he relied. 

The defences raised to the claim for specific performance were that the parties 
were not ad idem, which includes the contention that there was never any 
concluded contract; that any bargain which was struck was a bargain subject 
to contract and no formal contract was ever executed; and, lastly, that in any 
case there was no sufficient memorandum of the contract, if there had been a 
contract, under the provisions of the Law of Property Act, 1925, s. 40. 

I will deal first with the question whether there was any concluded contract 
between the parties. That question was dealt with first by the learned judge, 
and he came to a conclusion on it adverse to the plaintiff and it was thus un- 
necessary for him to deal with the question of s. 40 of the Act of 1925. His 
decision was, in effect, not only that there was no concluded bargain, but also 
that the parties had contemplated putting the terms into a final formal agreement 
before they were to be bound. 

[His Lorpsure reviewed the correspondence and evidence, and continued:} 
I find myself unable to differ from the conclusion reached by the learned judge 
to the effect that there was here no binding contract. That makes it strictly 


D 


unnecessary for me to consider the second question, i.e., whether, if there was a ~ 


binding contract which would, in other respects, have been enforceable, the 
defendant has a good defence under the Law of Property Act, 1925, s. 40, on 
the ground that there is no sufficient note or memorandum in writing of this 
contract to satisfy the section, as, in my opinion, there clearly is not. Section 
40 (1) is as follows: 


‘* No. action may be brought upon any contract for the sale or other 
disposition of land or any interest in land, unless the agreement upon which 
such action is brought, or some memorandum or note thereof, is in writing, 
and signed by the party to be charged or by some other person thereunto 
by him lawfully authorised.” 


It will be observed that the section refers to “‘ any contract for the sale or other 
disposition of land or any interest in land’. The subject-matter of the sale in 
this case, so far as the premises 35, Market Street, Watford, are concerned, is the 
plaintiff's interest in the premises, if I may use that expression without prejudice. 
The nature of his interest is that the plaintiff and defendant are beneficial co- 
owners. Under the law as it stood before the Law of Property Act, 1925, they 
would have been simply tenants in common, each with an undivided share of the 
property. For conveyancing reasons, the law was, as everybody knows, altered 
by the Act of 1925, and the effect of the alteration by s. 34 (2) was that interests 
of this kind could only be given effect to behind a trust for sale. Thus the position 
here as regards 35, Market Street, Watford, is that it is vested in the plaintiff 
and the defendant as joint tenants in fee simple on trust to sell with power to 
postpone and to stand possessed of the proceeds of sale and the net rents and 
profits until sale in trust for themselves in equal shares. 

That being the conveyancing position, it is urged by counsel for the plaintiff 
that it can no longer be said that what used to be an undivided share in land 
and now is a corresponding share in the proceeds of sale of the land, is “land 
or any interest in land” within the meaning of s. 40, and he referred us to 
Re Price (1), where it was held that the interest of the owner of a former undivided 
share in land in the proceeds of sale of the land to arise under the statutory trust 
for sale imposed by the provisions of the Law of Property Act, 1925, in regard 
to undivided shares was an interest in personalty. The passage to which we 
were referred is in the judgment of CLauson, J. He said ([1928] Ch. at p. 589): 

“ The result of this survey of the new Acts seems to show that on Jan, 1 

1926, Thomas John Price ceased to have any estate in the fourteen Be 


A 
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or any part of it and became entitled to an equitable interest in the proceeds 
of sale of the fourteen acres—namely, such interest as might be requisite 
for giving effect to his rights as a person interested in the land. In my 
opinion, such an interest is an interest in personal estate. By the statutory 
imposition of a trust for sale the land has, so far as beneficiaries are concerned, 


been converted into money, and Thomas John Price has an interest in the 
money.”’ 


Counsel for the plaintiff also referred us to Edwards v. Hall (2). The headnote 
of that case shows at once that it was of a very different kind from this one. 
The headnote is ({1949] 1 All E.R. 352): 


‘“ After Sept. 3, 1939, one of several tenants in common of a farm acquired 
the interest of the others and became sole freeholder of the property. 
Subsequently she gave the tenant of the farm notice to quit. Held: the 
conveyance by the tenants in common of their interest in the land to the other 
tenant in common was a sale of an interest in land which was personalty 
and not a sale of an agricultural holding within the meaning of the Defence 
(General) Regulations, 1939 ...”’; 


and that had certain consequences as to the requirements of a valid notice to quit. 
T do not think that case is of any great assistance here. 

I agree that, for certain purposes of disposition and devolution, the proceeds 
of sale to arise under a trust for sale of land are by virtue of the equitable doctrine 
of conversion to be considered as personalty, but the question in this case is 
whether, for the purposes of this particular section, s. 40 of the Law of Property 
Act, 1925, an interest in the proceeds which arise under a trust for sale of land 
is an interest in land within the meaning of that section. Counsel for the defen- 
dant referred us to certain authorities, which seem to me to be more nearly in 
point, in which similar interests were held to be interests in land, for the purposes 
of other enactments. The first of those cases was Re Fox (3), and it was there 
held by Warrineton, J., following Re Hazeldine’s Trusts (4) and Kirkland v. 
Peatfield (5), that a mortgagor’s interest in the proceeds of sale of the land held on 
a trust for sale was an interest in “land ” as defined by the Real Property Limita- 
tion Act, 1833, s. 1, and therefore, after the lapse of twelve years and in the absence 
of any payment or acknowledgment, the title of the mortgage was extinguished 
under s. 34 of the Act of 1833 and s. 8 of the Real Property Limitation Act, 
1874. The question was put by WARRINGTON, J. ({1913] 2 Ch. at p. 78): “Is 
this mortgage a mortgage of land or ‘any share, estate, or interest’ in land 
within the meaning of the Real Property Limitation Act, 1833 ?”’ His Lordship 
goes on (ibid.): 


“The question mainly depends on the true construction of the interpreta- 
tion clause contained in s. 1 of the Act of 1833, which says that the word 
‘Jand ’ shall extend to, amongst other things, ‘ any share, estate or interest,’ 
in land, ‘ whether the same shall be a freehold or chattel interest’. Is the 
interest which a person takes in the proceeds of sale of land an interest in 
land ? In my opinion it is.” 


Then he quotes the two authorities which I have mentioned. 
The next case was Re Witham (6), which raised a similar question. The head- 
note is ({1922] 2 Ch. 413): 


“A testator gave the whole of his residuary estate in trust for his wife 
for life, with remainder to his children in equal shares, and he died in 1894, 
leaving a widow and seven children. In 1903 one of the testator’s sons 
mortgaged his one-seventh share in his father’s estate, which at that date 
consisted of personalty and realty. The testator’s widow died in 1918, 
and after her death most of the realty was realised. No interest was ever 
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paid, and no acknowledgment of the mortgage debt was given since 1903. 
Held, that the mortgage debt, as against the proceeds of sale of the real 
estate, was barred by s. 8 of the Real Property Limitation Act, 1874.” 


That was a decision of SARGANT, J., who followed the decision of the Court of 
Appeal in Re Hazeldine’s Trusts (4), which, as he said, WARRINGTON J., had 
followed in Re Fox (3). In Miller v. Collins (7), it was held that an interest of a 
married woman “in a sum of money, properly invested by her trustees upon a 
mortgage of land, is an interest in land within s. 77 of the Fines and Recoveries 
Act [1833]”. There was a somewhat similar decision under the Real Property 
Limitation Act, 1833, in Re Jauncey (8). 

There is thus authority—not, it is true, relating to the Law of Property Act, 
1925—for the proposition that in Acts of Parliament the expression “‘ interest in 
land ” may include an interest in the proceeds of sale of land; and I would be 
disposed, with little hesitation, to give the words a similar meaning in s. 40 of the 
Law of Property Act, 1925, were it not for the definition of land contained in 
s. 205 (1) (ix) of that Act, which says: ‘‘ ‘ Land’ includes land of any tenure ’’— 
then there is a long enumeration of particulars ending with “‘ an easement, right, 
privilege, or benefit in, over, or derived from land; but not an undivided share 
in land”’. One may also refer to para. (x), which says: 


‘*** Legal estates ’ mean the estates, interests and charges, in or over land 
(subsisting or created at law) which are by this Act authorised to subsist 
or to be created as legal estates; ‘equitable interests ’ mean all the other 
interests and charges in or over land or in the proceeds of sale thereof; an 
equitable interest ‘capable of subsisting as a legal estate ’ means such as 
could validly subsist or be created as a legal estate under this Act.” 


The definition of land in s. 205 (1) (ix) of this Act does, in so many words, 
exclude an undivided shere in land; but that does not, to my mind, conclude 
the matter. The interest here in question is not an undivided share in land: 
it is a right to a share of the proceeds to arise from a sale of land, and para. (ix) 
does not say that such a right is not an interest in land, while para. (x) classes 
together as “ equitable interests ” interests in land or the proceeds of sale thereof. 
Moreover the definitions in s. 205 of the Act of 1925 are assigned subject to the 
qualification “unless the context otherwise requires”’. Section 40 of the Act of 
1925, as is well-known, replaced part of the Statute of Frauds, 1677, s. 4, and there 
is, to my mind, little doubt that, before the Law of Property Act, 1925, an interest 
in the proceeds to arise from a sale of land would notwithstanding the equitable 
doctrine of conversion have ranked as an interest in land for the purposes of 
s. 4 of the Act of 1677. I am reluctant to construe s. 40 (1) of the Act of 1925 
as altering the law in this respect. 

Accordingly, I would be disposed to hold that a share in the proceeds to arise 
from a sale of land is an interest in land within the meaning of s. 40 (1). But 
if I am wrong in my inclination to accept the proposition in these general terms 
I think that, at all events, in a case such as this, where the transaction to wich 
the contract relates is a sale by one to the other of two legal joint tenants of land 
each of whom is beneficially entitled to one-half of the proceeds to arise from ye 
sale, and who moreover are joint lessors under a lease to which the property is 
subject; and where by virtue of the transaction the purchaser will acquire 
subject to and with the benefit of the lease, the whole estate, legal and nace 
in the entirety of the land; the contract cannot well be regarded as anything aA 
than a contract for the sale of an interest in land and, were it necessary for us to 
do so, I would so hold. 


For the reasons which I have stated on the question of contract or no contract 
T am of opinion that the learned judge’s decision in this case should not be 
disturbed, and I would dismiss this appeal. 


A 
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SIR RAYMOND EVERSHED, M.R.: I am of the same opinion. I 
agree with JENKINS, L.J., that, in any event, the plaintiff would have failed 
on the point arising under s. 40 of the Law of Property Act, 1925. I agree with 
the reasoning of JENKINS, L.J., and add nothing except that if there was in this 
case a contract for the sale or other disposition of an interest in land, then there 
was no memorandum or note of that contract signed by the defendant. 

HODSON, L.J.: I also agree. 

Appeal dismissed. 
Solicitors: Church, Adams, Tatham & Co., agents for Wallington, Fabian & 
White, Watford (for the plaintiff); Malls, Lockyer & Co. (for the defendant). 


[Reported by F. Guttman, Esq., Barrister-at-Law.] 


INLAND REVENUE COMMISSIONERS v. BADDELEY AND 
OTHERS. SAME v. SAME. 


F [Hovse or Lorps (Viscount Simonds, Lord Porter, Lord Reid, Lord Tucker 


G 


H 


and Lord Somervell of Harrow), December 13, 14, 15, 16, 1954, February 17, 
1955.] 


Charity—Benefit to community—Religious, moral, social, and physical well- 


being—Sufficient section of public—Uncertainty— Members or likely to 
become members of Methodist Church in two boroughs—Persons benefiting 
depending on opinion of mission leaders—Poverty—Insufficiency of means 
— Advancement of education—Finance Act, 1947 (10 & 11 Geo. 6 c. 35), 
g. 54 (1). 


Stamp Duty—Charity—Moral, social and physical well-being—Whether object 


charitable—Finance Act, 1947 (10 & 11 Geo. 6c. 35), 8. 54 (1). 

Land on which stood a mission church, lecture room and store, was 
conveyed to trustees on trust to permit the land to be appropriated and used 
by the leaders of a mission “ for the promotion of the religious social and 
physical well-being of persons resident in the county boroughs of West Ham 
and Leyton ... by the provision of facilities for religious services and 
instruction and for the social and physical training and recreation of such 
aforementioned persons who for the time being are in the opinion of [the] 
leaders [for the time being of the Stratford Newtown Methodist Mission] 
members or likely to become members of the Methodist Church and of 
insufficient means otherwise to enjoy the advantages provided by these 
presentsand .. . by promoting and encouraging all forms of such activities 
as are calculated to contribute to the health and well-being of such persons ”’. 
By a second deed, other land, which was laid out as a playing field, and on 
which a pavilion and groundsman’s bungalow had been erected, was con- 


veyed to the same trustees on similar trusts except that ‘‘ moral well-being ” 
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was substituted for “religious well-being ” throughout and the residents 
benefiting were required, in the opinion of the mission leaders, to be, or to 
be likely to become, members of the Methodist Church, 

Held: (i) the trusts were not for the relief of poverty, for 
connoted such need as for a home or for the means to provide some necessity 
or quasi-necessity. 

(ii) (LorD Rep dissenting) promotion of the “ religious social and 
physical well-being ” or the ‘‘ moral social and physical well-being ” of the 
persons to whom the deeds referred were objects of an ambit too wide 
to include only purposes which in law were charitable and, accordingly, the 
trusts constituted by the deeds were not charitable trusts. 

Williams’ Trustees v. Inland Revenue Comrs. ({[1947] 1 All E.R. 513) 
followed. 

Per Viscount Stmonps: (i) regarded as a whole the sum of the activities 
permissible under the deed [i.e., the deed of conveyance of the Mission 
Church, ete.] can only be regarded as educational in the loose sense in which 
all experience may be said to be educative and, if the activities are examined 
one by one, it is impossible to regard many of them as in even the loosest 
sense educational (see p. 529, letter G, post). 

(ii) a trust cannot qualify as a charity within the fourth class in Income 
Tax Special Purposes Comrs. v. Pemsel ({1891] A.C. 531) (i.e., as being of 
general public utility) if the beneficiaries are a class of persons not only 
confined to a particular area, but selected from within it by reference to a 
particular creed (see p. 534, letter A, post). 

Per Lorp SOMERVELL OF HARROW: there might well be a valid trust for 
the promotion of religion benefiting a very small class. It would not follow 
at all that a recreation ground for the exclusive use of the same class would 
be a valid charity (see p. 549, letter A, post). 

Decision of the CourT OF APPEAL, sub nom. Baddeley v. Inland Revenue 
Comrs. ({1953] 2 All E.R. 233) reversed. 


| As to Relief of Poverty as a Charitable Purpose, see 4 Haxspury’s Laws 
(38rd Edn.) 214, 215, para. 492; and for cases on the subject, see 8 DicEest (Repl.) 
316, 13 et seq. 

As to Objects of Public Utility being Charitable, see 4 HatsBury’s Laws 
(3rd Edn.) 229, para. 509; and ibid., 234, para. 515 text and note (wu); and for 
cases on the subject, see 8 Digest (Repl.) 350, 302 et seq. 

As to Education as a Charitable Purpose, see 4 HALtsBury’s Laws (3rd Edn.) 
218 et seq., paras. 496 et seq.; and for cases on the subject, see 8 Digest (Repl.) 
326, 91 et seq. 

sn the Finance Act, 1947, s. 54 (1), see 21 Hatspury’s Srarurss (2nd Edn.) 
1345. 


‘ 


‘relief ”’ 


Cases referred to: 


(1) Williams’ Trustees v. Inland Revenue Comrs., [1947] 1 All E.R. 513; 
[1947] A.C, 447; [1948] L.J.R. 644; 176 L.T. 462; 27 Tax Cas. 409; 
2nd Digest Supp. 

(2) Income T'aa Special Purposes Comrs. v. Pemsel, [1891] A.C. 531; 61 
L.J.Q.B. 265; 65 L.T. 621; 55 J.P. 805; 3 Tax Cas. 53; 8 Digest 
(Repl.) 313, 7. ; 

(3) Re Carteret, [1933] Ch. 103; 102 L.J.Ch. 52; 148 L.T. 188; Digest 

upp. 

(4) Farley v. Westminster Bank, Lid., Re Ashton’s Estate, [1939] 3 All E.R. 
491; [1939] A.C. 430; 108 L.J.Ch. 307; 161 L.T. 103; Digest Supp. 
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(5) Dunne v. Byrne, [1912] A.C. 407; 81 L.J.P.C. 202; 106 L.T. 394; 8 
Digest (Repl.) 392, 858. 
(6) Houston v. Burns, [1918] A.C. 337; 87 L.J.P.C. 99; 118 L.T. 462; 8 
Digest (Repl.) 397, 889. : 
(7) Londonderry Presbyterian Church House Trustees v. Inland Revenue 
Comrs., [1946] N.I. 178; 27 Tax Cas. 431; 2nd Digest Supp. 
(8) Morice v. Durham (Bp.), (1805), 10 Ves. 522; 32 E.R. 947; 8 Digest 
(Repl.) 390, 836. 
(9) Oppenheim v. Tobacco Securities Trust Co., Ltd., [1951] 1 All E.R. 31; 
[1951] A.C. 297; 2nd Digest Supp. 
(10) Re Strakosch, [1949] 2 All E.R. 6; [1949] Ch. 529; [1949] L.J.R. 1477; 
2nd Digest Supp. 
(11) Goodman v. Saltash Corpn., (1882), 7 App. Cas. 633; 52 L.J.Q.B. 193; 
48 L.T. 239; 47 J.P. 276; 8 Digest (Repl.) 440, 1306. 
(12) Verge v. Somerville, [1924] A.C. 496; 93 L.J.P.C. 173; 131 L.T. 107; 
Digest Supp. 
(13) Re Hadden, [1932] 1 Ch. 133; 146 L.T. 190; 101 L.J.Ch. 53; Digest 
Supp. 
(14) Re Foakes, (1933), unreported. 
(15) Re Chesters, (1934), unreported. 
(16) Re Nottage, [1895] 2 Ch. 649; 64 L.J.Ch. 695; 73 L.T. 269; 8 Digest 
(Repl.) 358, 370. 
(17) National Anti-Vivisection Society v. Inland Revenue Comrs., [1947] 2 All 
E.R. 217; [1948] A.C. 31; [1947] L.J.R. 1112; 177 L.T. 226; 28 
Tax Cas. 311; 2nd Digest Supp. 
(18) James v. Allen, (1817), 3 Mer. 17; 36 E.R. 7; 8 Digest (Repl.) 391, 839. 
(19) Re Compton, [1945] 1 All E.R. 198; [1945] Gh. 124; 1143sU2) Chiigo¢ 
172 L.T. 158; 2nd Digest Supp. 
(20) Re Webber, [1954] 3 All E.R. 712. 
(21) Inland Revenue Comrs. v. City of Glasgow Police Athletic Assocn., [1953] 
1 All E.R. 747; [1953] A.C. 381; 117 J.P. 201; 34 Tax Cas. 76; 3rd 
Digest Supp. 
(22) Re Mariette, [1915] 2 Ch. 284; 84 L.J.Ch. 825; 113 L.T. 920; 8 Digest 
(Repl.) 327, 98. 
(23) Cocks v. Manners, (1871), L.R. 12 Eq. 574; 40 L.J.Ch. 640; 24 L.T. 
869; 36 J.P. 244; 8 Digest (Repl.) 325, 86. 
(24) Re MacDuff, [1896] 2 Ch. 451; 65 L.J.Ch. 700; 74 L.T. 706; 8 Digest 
(Repl.) 395, 879. 
(25) Re Hobourn Aero Components, Ltd.’s Air-Raid Distress Fund, [1946] 1 All 
E.R. 501; [1946] Ch. 194; 115 L.J.Ch. 158; 174 L.T. 428; 2nd Digest 
Supp. 
(26) Re Drummond, [1914] 2 Ch. 90; 83 L.J.Ch. 817; 111 L.T. 156; 8 Digest 
(Repl.) 320, 52. 


Appeals. 

Appeals by the Crown from orders of the Court of Appeal dated May 18, 1953, 
and reported sub nom. Baddeley v. Inland Revenue Comrs., [1953] 2 All E.R. 233, 
reversing orders of HARMAN, J., dated Dec. 18, 1952, and reported [1953] 1 All 
E.R. 63. Harman, J., held that the trusts of two instruments dated Aug. 21, 
1951, were not exclusively charitable and dismissed appeals by trustees by Cases 
Stated under the Stamp Act, 1891, s. 13, from decisions of the Inland Revenue 
Commissioners. 

The facts appear in the opinions of Viscount Simonps and Lorp REID. 
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Geoffrey Cross, Q.C., J. H. Stamp and HE. B. Stamp for the appellants, the 
Crown. 

S. Pascoe Hayward, Q.C., and W. F. Waite for the respondents, the trustees. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and Denys B. 
Buckley as amici curiae. . 


The House took time for consideration. 
Feb. 17. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, these consolidated appeals raise 
once more a question, which has so often caused doubt and difficulty in the 
courts of this country, whether certain trusts are charitable in the sense which 
the law accords to that word. It need cause no surprise, though it may cause 
regret, that this should be so. For while no comprehensive definition of legal 
charity has been given either by the legislature or in judicial utterance, there is 
no limit to the number and diversity of the ways in which man will seek to 
benefit his fellow-men. To determine whether the privileges, now considerable, 
which are accorded to charity in its legal sense, are to be granted or refused in a 
particular case, is often a matter of great nicety and I think that this House can 
perform no more useful function in this branch of the law than to discourage a 
further excess of refinement where already so many fine distinctions have been 
made. In the present appeals, the controversy is about the amount of stamp 
duty payable in respect of two deeds of conveyance, by which trusts were de- 
clared of certain property thereby respectively conveyed. If the trusts so 
declared were charitable the duty is smaller than if they were not charitable. 
The sums actually at stake are trifling, but the issue is an important one. It 
was decided in favour of the appellants, the Commissioners of Inland Revenue, 
by Harman, J., but against them by the Court of Appeal. Hence the present 
appeal. 

I find it convenient, my Lords, to examine the two deeds separately, and take 
first a deed of conveyance to the respondents as trustees of certain land at 
Stratford in the county of Essex of an area of about 680 square yards with a 
mission church, lecture room and store erected on some part thereof. So far as 
relevant (omitting certain words which, admittedly, were inserted in error) 
the trusts of this property were as follows: 


“The trustees shall permit the said property to be appropriated and 
used by the leaders for the time being of the Stratford Newtown Methodist 
Mission under the name of the Newtown Trust (hereinafter called ‘the 
foundation ’) for the promotion of the religious social and physical well-being 
of persons resident in the county boroughs of West Ham and Leyton in the 

county of Essex by the provision of facilities for religious services and 
instruction and for the social and physical training and recreation of such 
aforementioned persons who for the time being are in the opinion of such 
leaders members or likely to become members of the Methodist Church and 
of insufficient means otherwise to enjoy the advantages provided by these 
presents and by promoting and encouraging all forms of such activities as 
are calculated to contribute to the health and well-being of such persons 
Provided always that the trustees shall not at any time hereafter and so 
long as the trusts hereby declared shall not have totally failed use or permit 
the said property to be used either for physical training or physical recreation 
or any kind of game on Sundays Christmas Days or Good Fridays or for the 
sale or consumption of intoxicating drink.” 


This main trust is followed by certain ancillary provisions which cannot, I think, 
affect the question whether it is a charitable trust. It is at once apparent that 
the document is not skilfully drawn. It is presumably all the persons resident 
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in the specified boroughs whose religious, social and physical well-being is to be 
promoted, but this is to he achieved by providing certain facilities for religious 
services and instruction and for the social and physical training and recreation 
of *‘ such aforementioned persons ”’, i,e., such residents, as are , 


“for the time being in the opinion of the leaders members or likely to 
become members of the Methodist Church and of insufficient means to enjoy 
the advantages by these presents.”’ 


This awkward phraseology leaves me in doubt whether the beneficiaries under 
this trust are to be all the residents in a certain area or only such of the residents 
as satisfy two conditions, first that they are Methodists or, in the opinion of 
the leaders, potential Methodists, and, secondly, that they are of limited means. 
It might even be that, on a true interpretation of the deed, some benefits are open 
to all the residents, others to a more limited class. Fortunately, I do not find 
it necessary to determine this question, for I think that, whatever view may 
be taken of it, this case is governed by the recent decision of this House in 
Williams’ Trustees v. Inland Revenue Comrs. (1). 

Before, however, I examine that case and certain other cases which must, 
I think, guide your Lordships’ decision, I must first dispose of two contentions 
which were urged, the one by the respondents and the other by the Attorney- 
General, against the appeals. 

By the respondents, it was contended that the trusts of the deed could be 
supported as valid charitable trusts on the ground that they came within the 
first head of Lorp MACNAGHTEN’S classification in Income Tax Special Purposes 
Comrs. v. Pemsel (2), viz., that they were for the relief of poverty. This conten- 
tion was, in my opinion, rightly rejected both by Harman, J., and the Court of 
Appeal. I do not question that there may be a good charity for the relief of 
persons who are not in grinding need or utter destitution: see Re De Carteret (3). 
But I agree with Harman, J., and am content to adopt his words, that relief 
connotes need of some sort, either need for a home or for the means to provide 
for some necessity or quasi-necessity, and not merely an amusement, however 
healthy. 

The Attorney-General, appearing as amicus curiae, urged that the validity 
of the trust could be sustained on the ground that, regarded as a whole, it was 
zm educational charity. This contention had not previously been put forward 
‘and your Lordships have not the advantage of knowing the views on it of the 
leamned judge and the Court of Appeal. The short answer appears to me to be 
that, regarded as a whole, the sum of the activities permissible under the deed 
can only be regarded as educational in the sort of loose sense in which all 
experience may be said to be educative, and that, if such activities are examined 
one by one, it would be impossible to regard many of them as in even the loosest 
sense educational. 

If, then, this trust is charitable, it can only be because it falls within the fourth 
class in Lorp MAcNaGHTEN’s classification; that is, it must be a trust of general 
public utility and must be within the spirit and intendment of the preamble to 
the statute 43 Eliz. 1¢.4. And this is what the Court of Appeal has held it to be. 
My Lords, with great respect to the singularly acute and refined argument of 
Jenkins, L.J., who delivered the leading judgment in the Court of Appeal, I 
must doubt whether anything is gained by discussing whether the trust should be 
regarded as prescribing three separate and distinct objects, viz., (a) the promotion 
of religious well-being, (b) the promotion of social well-being, and (c) the pro- 
motion of physical well-being, or as having as its goal a state of complete well- 
being with three several aspects, religious, social and physical. Let it be assumed 
-that, in the words of the learned lord justice, the object of the trust is the religious, 
.social and physical improvement of the persons resident in the two boroughs: 
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and let it be further assumed that this is the end desired for each of such persons, 
making such reservation as may be necessary for the fact that facilities for social 
and ‘physical training are to be reserved for a limited class of those persons. 
Yet, in the end, the question is for what purposes may the trust property be 
used without trespassing beyond the language of the deed? I find that it may 
be used for promoting and encouraging all forms of such activities, he. the 
provision of facilities for (inter alia) social and physical training and recreation, 


‘“as are calculated to contribute to the health and well-being of such 
persons.” 


My Lords, I do not think it would be possible to use language more comprehensive 
and more vague. I must dissent from the suggestion that a narrow meaning 
must be ascribed to the word “ social ”’. On the contrary, I find in its use 
confirmation of the impression that the whole provision makes on me, that its 
purpose is to establish what is well enough called a community centre in which 
social intercourse and discreet festivity may go hand in hand with religious 
observance and instruction. No one will gainsay that this is a worthy object 
of benevolence, but it is another question whether it is a legal charity, and it 
appears to me that authority which is binding on your Lordships puts it beyond 
doubt that it isnot. Here we are not concerned to consider whether a particular 
use to which the trust property may be put is a charitable use: that is a question 
on which different minds might well come to different conclusions. On the’ 
contrary, we must ask whether the whole range of prescribed facilities or activities 
(call them what you will) is such as to permit uses which are not charitable. 
Tf it is, it is not such a trust as the court can execute and it must fail. 

My Lords, I repeat that, in this admittedly difficult branch of the law, nothing 
is to be gained by adding refinement to refinement, and I am satisfied that, in 
the light of several decisions of this House, in which comparable general words 
have been held not to create a valid charitable trust, your Lordships would not 
be justified in taking a different view in the present case. From many cases 
I will take a few, selecting only those in which the generality of the words has 
been held to exclude an exclusively charitable connotation. In Farley v. 
Westminster Bank, Ltd., Re Ashton’s Estate (4), the gift was to the respective 
vicars and churchwardens of two named churches “ for parish work”. Vague 
words indeed, but, if I had to write them out somewhat less vaguely, I could 
not easily find more appropriate words than those with which the trust of this 
deed begins and ends, adding, perhaps, something about the relief of the poor 
which, at any rate, would not detract from their charitable content. Yet this 
trust failed, because work (or activity) which conduces to the welfare of the 
parishioners (or which promotes their religious, social and physical well-being) 
‘is not confined to purposes legally charitable. So in an earlier case, Dunne v. 
Byrne (5), a gift to the Roman Catholic Archbishop of Brisbane to be used in. 
the manner “ most conducive to the good of religion in this diocese ”’ as he 
might decide, was held to be invalid, because, though it had a prima facie 
religious content, yet the generality of the language admitted an application 
which the law would not consider charitable. The words of Lorp MAcNAGHTEN 
in delivering the judgment of the Board may be recalled ([1912] A.C. at p. 411): 


“The language of the bequest (to use Lorp LANGDALE’s words) would 
be ‘ open to such latitude of construction as to raise no trust which a court 
of equity could carry into execution ’.”’ 


These words are directly applicable to the present case, and, being applied, 
are fatal to the contention of the respondents. I do not refer to Houston v. 
Burns (6), or other cases in which the same principle has been applied and come 
to the recent case of Williams’ Trustees v. Inland Revenue Comrs. (1), which I 
have already mentioned. There the House had to consider a deed by which a 


H.L.] I.R. COMRS. v. BADDELEY (Viscount Simonps) 531 


trust was established for the benefit of Welsh people in London. Its object was 
declared to be to establish and maintain an institute and meeting place in London 
for the benefit of Welsh people resident in or near or visiting London with a view 
to creating a centre in London for promoting the moral, social, spiritual and 
educational welfare of Welsh people, and of fostering the study of the Welsh 
language and soon. The means by which this was to be achieved were, without 
prejudice to the generality of the object, set out with some particularity. The 
noble and learned Lords who heard the case (including my noble and learned 
friend, Lorp PorTER) were unanimous in thinking that this was not a valid 
charitable trust. It is true that in the present case religious instruction is, but 
in Williams’ trust was not, prescribed, but this distinction is irrelevant as it is 
conceded that the trust is not exclusively for religious purposes. But apart 
from this distinction, what valid ground is there for distinguishing the two 
cases ? I ignore at this stage any difference in the class of beneficiaries: that 
raises another and more difficult question. I look only at the nature of the 
benefits which are within the scope of the two trusts, having regard in each case 
to the language of the exordium, and in this aspect I am unable to find any 
material distinction. I hope that I do no injustice to the judgments of the 
Court of Appeal in the present case if I say that they appear to give a special 
meaning to the word “social”? where it occurs in the present deed and, having 
done so, to give too much significance to that meaning. It is to be observed 
that “‘ social”? is a word that occurs in the Williams’ trust deed also. It is 
probably true that, as Jenkins, L.J., says, much turns on the construction of 
the several deeds and it is, perhaps, because I have taken a different view of the 
meaning of a particular word that I have come to a different conclusion on the 
whole case. I am glad to think that, in doing so, I find myself in complete 
agreement with the Court of Appeal of Northern Ireland who, in Londonderry 
Presbyterian Church House Trustees v. Inland Revenue Comrs. (7), had to construe 
a deed which is essentially comparable with that which your Lordships are con- 
sidering and held that the trust thereby established was not a.valid charitable 
trust. 

Other aspects of the trust established by the first deed were discussed and 
it is right that I should make some observations on them, but before doing so 
T will turn to the second deed, by which an area of land at Ilford in the county of 
Essex laid out as a playing field, on parts of which a pavilion and groundsman’s 
bungalow had been erected, was conveyed to trustees on trusts which were 
substantially the same as those of the first deed except that (a) “ moral” 
was substituted for “ religious ”’ in the opening words of the trust, (b) no reference 
was made to the provision of facilities for religious services and instruction, and 
(c) the benefits were unambiguously conferred exclusively on residents who 
satisfied the conditions of membership or potential membership of the Methodist 
Church and insufficiency of means to which I have already referred. The second 
deed also contained certain ancillary provisions to which I need not refer and, 
further, a declaration of trust of £10,000 which had been paid to them and of any 
other money or property which might be paid or transferred to them which the 
trustees were directed to use or apply in such manner 


“as the trustees shall think most beneficial for promoting the objects - 
of the charity hereby constituted.” 


Once more I submit to your Lordships that this trust must fail by reason of 
its vagueness and generality. The moral, social and physical well-being of the 
community, or any part of it,is a laudable object of benevolence and philanthropy, 
but its ambit is far too wide to include only purposes which the law regards as 
charitable. I need not repeat what I have said in regard to the promotion of 
religious, social and physical well-being, except to emphasise that to hold the 
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one a valid and the other an invalid trust would be to introduce the sort of 


refinement which I deplore. 
In regard to this second trust, I will only add that it does not follow that, 


vague and general terms of the second deed cannot be 


because a trust in the 
r a recreation 


supported, therefore a gift by devise or conveyance of land fo 
ground must also fail. This was the particular concern of the learned Attorney- 
General, and I think it right to say that, in my opinion, a gift of land for use as a 
recreation ground by the community at large or by the inhabitants of a particular 
geographical area may well be supported as a valid charity. But I would reserve 
my opinion in a case in which the beneficiaries are a class determined, for instance, 
by adherence to a particular religion, or by employment in a particular industry, 
or by particular employers. 

This brings me to another aspect of the case, which was argued at great length 
and, to me at least, presents the most difficult of the many difficult problems 
in this branch of the law. Suppose that, contrary to the view that I have ex- 
pressed, the trust would be a valid charitable trust if the beneficiaries were the 
community at large or a section of the community defined by some geographical 
limits, is it the less a valid trust if it is confined to members or potential members 
of a particular church within a limited geographical area ? The starting point 
of the argument must be, that this charity (if it be a charity) falls within the 
fourth class in Lorp MACNAGHTEN’S classification. It must, therefore, be a 
trust which is, to use the words of Mr. Romilly in Morice v. Bishop of Durham (8), 
of ‘‘ general public utility ’”’, and the question is what these words mean. It is, 
indeed, an essential feature of all ‘‘ charity ”’ in the legal sense that there must 
be in it some element of public benefit, whether the purpose is educational, 
religious or eleemosynary: see the recent case of Oppenheim v. Tobacco Securities 
Trust Co., Ltd. (9); and, as I have said elsewhere, it is possible, particularly in 
view of the so-called ‘‘ poor relations cases ’’, the scope of which may one day 
have to be considered, that a different degree of public benefit is requisite 
according to the class in which the charity is said to fall. But it is said that, -if 
a charity falls within the fourth class, it must be for the benefit of the whole 
community, or at least of all the inhabitants of a sufficient area. And it has 
been urged with much force that, if, as LoRD GREENE, M.R., said in Re Strakosch 
(10), this fourth class is represented in the preamble to the statute of Elizabeth 
by the repair of bridges, ete., and possibly by the maintenance of houses of 
correction, the class of beneficiaries, or potential beneficiaries, cannot be further 
narrowed down. Some confusion has arisen from the fact that a trust of general 
public utility, however general and however public, cannot be of equal utility 
to all and may be of immediate utility to few. A sea-wall, the prototype of this 
class in the preamble, is of remote, if any, utility to those who live in the heart 
of the Midlands. But there is no doubt that a trust for the maintenance of sea- 

walls generally, or along a particular stretch of coast, is a good charitable trust. 


Nor, as it appears to me, is the validity of a trust affected by the fact that, by its» 


very nature, only a limited number of people are likely to avail themselves, or are, 
perhaps, even capable of availing themselves, of its benefits. It is easy, for 
instance, to imagine a charity which has for its object some form of child welfare, 
of which the immediate beneficiaries could only be persons of tender age. Yet 
this would satisfy any test of general public utility. It may be said that it would 
satisfy the test because the indirect benefit of such a charity would extend far 
beyond its direct beneficiaries, and that aspect of the matter has probably not 
been out of sight. Indirect benefit is certainly an aspect which must have 
influenced the decision of the ‘ cruelty to animal” cases. But I doubt whether 
this sort of rationalisation helps to explain a branch of the law which has 
developed empirically and by analogy on analogy. 

It is, however, in my opinion, particularly important in cases falling within 
the fourth category to keep firmly in mind the necessity of the element of general 


F 
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public utility and I would not relax this rule. For here is a slippery slope. In 
the case under appeal, the intended beneficiaries are a class within a class. They 
are those of the inhabitants of a particular area who are members of a particular 
church. The area is comparatively large anc populous and the members may be 
numerous. But, if this trust is charitable for them, does it cease to be charitable 
as the area narrows down and the numbers diminish ? Suppose the area is 
confined to a single street and the beneficiaries to those whose creed commands 
few adherents. Or suppose the class is one that is determined not by religious 
belief but by membership of a particular profession or by pursuit of a particular 
trade. These were considerations which influenced the House in the recent case 
of Oppenheim v. Tobacco Securities Trust Co., Ltd. (9). That was a case of an edu- 
cational trust, but I think that they have even greater weight in the case of 
trusts which, by their nominal classification, depend for their validity on general 
public utility. 

It is pertinent, then, to ask how far your Lordships might regard yourselves 
bound by authority to hold the trusts now under review valid charitable trusts, 
if the only question in issue was the sufficiency of the public element. I do not 
repeat what I said in Williams’ Trustees v. Inland Revenue Comrs. (1) about 
Goodman v. Saltash Corpn. (11), and the cases that closely followed it. Further 
consideration of them does not change the view that I then expressed which, 
in effect, indorsed the opinion of the learned editor of the last edition of TupoR 
ON CHARITIES. More relevant is Verge v. Somerville (12). In that case, in which 
the issue was as to the validity of a gift 


“unto the trustees ... of the ‘ Repatriation Fund ’ or other similar fund 
for the benefit of New South Wales returned soldiers ’’, 


Lorp WRENBURY, delivering the judgment of the Judicial Committee, said that, 
to be a charity, a trust must be ([{1924] A.C. at p. 499) 


‘“* for the benefit of the community or of an appreciably important class 
of the community. The inhabitants of a parish or town, or any particular 
class of such inhabitants, may, for instance, be the object of such a gift, but 
private individuals, or a fluctuating body of private individuals, cannot.” 


Here, my Lords, are two expressions “an appreciably important class of the 
community ” and “ any particular class of such inhabitants ”’, to which, in any 
case, it is not easy to give a precise quantitative or qualitative meaning. But 
I think that, in the consideration of them, the difficulty has sometimes been 
increased by failing to observe the distinction, at which I hinted earlier in this 
opinion, between a form of relief extended to the whole community yet, by its 
very nature, advantageous only to the few, and a form of relief accorded to a 
selected few out of a larger number equally willing and able to take advantage 
of it. Of the former type, repatriated New South Wales soldiers would serve 
as a clear example. To me, it would not seem arguable that they did not form, 
an adequate class of the community for the purpose of the particular charity 
that was being established. It was with this type of case that LorD WRENBURY 
was dealing, and his words are apt to deal with it. Somewhat different considera- 
tions arise if the form, which the purporting charity takes, is something of general 
utility which is, nevertheless, made available not to the whole public but only 
to a selected body of the public—an important class of the public it may be. 
For example, a bridge which is available for all the public may undoubtedly 
be a charity and it is indifferent how many people use it. But confine its use to a 
selected number of persons, however numerous and important: it is then 
clearly not a charity. It is not of general public utility, for it does not serve the 
public purpose which its nature qualifies it to serve. a 
Bearing this distinction in mind, though I am well aware that, in its applica- 


tion, it may often be very difficult to draw the line between public and private 
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purposes, I should, in the present case, conclude that a trust cannot qualify 
as a charity within the fourth class in Pemsel’s case (2) if the beneficiaries are & 
class of persons not only confined to a particular area but selected from within 
it by reference to a particular creed. The learned Master of the Rolls in his 
judgment cites a rhetorical question asked by Mr. Stamp in argument ([1953] 2 
All E.R. at p. 239), 


‘““Who has ever heard of a bridge to be crossed only by impecunious 
_ Methodists ? ” 


The reductio ad absurdum is sometimes a cogent form of argument, and this 
illustration serves to show the danger of conceding the quality of charity to a 
purpose which is not a public purpose. What is true of a bridge for Methodists 
is equally true of any other public purpose falling within the fourth class and of 
the adherents of any other creed. 

The passage that I have cited from Verge v. Somerville (12) refers also (not, 
I think, for the first time) to “ private individuals ” or a * fluctuating body of 
private individuals ” in contradistinction to a class of the community or of the 
inhabitants of a locality. This is a difficult conception to grasp. The distinction 
between a class of the community and the private individuals from time to time 
composing it is elusive. But, if it has any bearing on the present case, I would 
suppose that the beneficiaries, a body of persons arbitrarily chosen and imper- 
manent, fall more easily into the latter than the former category. I conclude 
that, on this ground also, I should decide this case against the respondents, 
even if I were otherwise in their favour, and will only add that, in coming to 
this conclusion, I find myself in agreement with Banrneton, L.J., in the London- 
derry case (7), to which I have already referred. 

I move that the appeals be allowed accordingly. The costs of all parties will 
be paid by the appellants, in accordance with the undertaking previously given. 


LORD PORTER: My Lords, I concur with the opinion of the noble Lord 
on the Woolsack, in holding that the trusts declared in the two matters now 
under appeal are not charitable. : 

Like Lorp TucKER, however, I desire to express no opinion whether the bene- 
ficiaries constitute a sufficient class for the purposes of class four of Pemsel’s 
case (2). 


LORD REID: My Lords, the first question to be determined is the proper 
interpretation of the trust purposes set out in the conveyances of the mission 
hall and lecture room and of the playing field. I shall take first the conveyance 
of the playing field. The phraseology is, in this deed, more concise and somewhat 
easier to follow. The essential part of it, for the present purpose, is as follows: 


‘The trustees shall permit the said property to be appropriated and used - 
by the leaders for the time being of the Stratford Newtown Methodist Mission 
under the name of the Newtown Trust . . . for the promotion of the moral 
social and physical well-being of persons resident in the county boroughs 
of West Ham and Leyton in the county of Essex who for the time being are 
in the opinion of such leaders members or likely to become members of the 
Methodist Church and of insufficient means otherwise to en joy the advantages 
provided by these presents by the provision of facilities for moral social and 
physical training and recreation and by promoting and encouraging all 


forms of such activities as are calculated to contribute to the health and well- 
being of such persons.” 


This begins by setting out the object to be attained, 


‘the moral social and physical well-being of 


persons resident in t! 
boroughs of West Ham and Leyton.” in the county 
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There follows a limitation to a section of those persons. I must return to this, 
but, as this limitation throws no light on the nature of the trust purposes, I 
need not deal with it now. Then there follows the method, and the only 
permissible method, by which the object is to be attained: first 


Ms Re? ae : ' Pie. 
by the provision of facilities for moral social and physical training 
and recreation ” 


and then 


‘“ by promoting and encouraging all forms of such activities [which must 
mean the activities of moral, social and physical training and recreation] 
as are calculated to contribute to the health and well-being ”’ 


of the beneficiaries. I think that ‘ facilities’ here means equipment and in- 
struction or supervision suitable for the activities mentioned and it is, I think, 
plain that the playing field can only be used for activities which are promoted 
or encouraged by the leaders. The real question is: What are the nature and 
scope of the activities which the leaders are required or permitted to promote or 
encourage, and whether the conduct of any of those activities would go beyond 
what can properly be regarded as the fulfilment of a charitable purpose ? The 
proviso, which I have not quoted, throws little independent light on this question 
and it must, in my opinion, be determined by construing the words which I 
have quoted in light of the whole circumstances disclosed in the deed. 

The leaders are, in my view, required to bear in mind that the donor’s objective 
is threefold—to promote the moral and social and physical well-being of the 
beneficiaries: they must not pursue one of these purposes in isolation. Of course, 
some activities will contribute more to one and some more to another of these 
purposes, but they must not promote or encourage any activity which may be 
detrimental to any of these three purposes—indeed, they must prevent any such 
activity. They are expressly required only to promote or encourage activities 
which are calculated to contribute to health and well-being. It is not enough 
that a particular activity should not be harmful to health or well-being, it must 
only be promoted or encouraged if it is such as to contribute to health and well- 
being, and, of course, it would only be possible to conduct activities of a kind 
which the nature of the premises—a playing field—permits. 

My Lords, it is said that the words which I have quoted afford so vague a 
description of the permitted activities that a court could not determine what is 
authorised and what is not, or, alternatively, that these words are so wide as to 
authorise activities which could not come within anything that the law regards 
as charitable, so I must now consider what the law does regard as charitable. 
We were referred by the Attorney-General to a number of Acts of Parliament 
extending over nearly a century in which Parliament has regarded the provision 
of facilities for recreation for adults as a charitable purpose. The first was the 
Recreation Grounds Act, 1859, under which land conveyed for the “ regulated 
recreation ” of adults or for playgrounds for children was, I think, clearly regarded 
as land conveyed for a charitable purpose. It would appear that Parliament 
assumed that this was the law, but if Parliament was wrong in so assuming 
then it would be necessary, in order to give effect to the Act, that there should 
be implied an enactment that land conveyed in terms of the Act should be 
treated as land held for charitable purposes. 

The most important Act is the Mortmain and Charitable Uses Act, 1888. 
This Act, in my judgment, enacts that the dedication of any park, garden or other 
land to “the recreation of the public” is a charitable purpose and is within 
the meaning, purview and interpretation of the-preamble to the Act 43 Eliz. ae! 7 
The drafting of the Act of 1888 is somewhat unusual and it requires cape u 
examination. Section 13 repeals the whole of the Act of Elizabeth, including 


the preamble, and then enacts 
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(2) Whereas by the preamble to the Act 43 Eliz. c. 4 (being one of the 
enactments hereby repealed), it is recited as follows [then the preamble 
is set out in full] and whereas in divers enactments and documents reference 
is made to charities within the meaning, purview, and interpretation of 
the said Act: References to such charities shall be construed as references 
to charities within the meaning, purview, and interpretation of the said 


preamble.”’ 


Part II of the Act is headed “‘ Charitable uses ”’, and begins by enacting, in s. 4, 
that, subject to the savings and exceptions contained in the Act, every assurance 
of land to or for the benefit of any charitable uses shall be made in accordance 
with the requirements of the Act and unless so made shall be void. Then, in 
Part III headed “‘ Exemptions ”’, s. 6 enacts that Parts I and II of the Act 
shall not apply (subject to a limitation which is not material) to an assurance of 
land for the purposes only of (inter alia) a public park,and, by the definition in s. 6 
(4), “ public park ” includes any park, garden or other land dedicated or to be de- 
dicated to the recreation of the public. It is possible that, before 1888, a con- 
veyance of a park to trustees for the express purpose that it should be held and 
maintained in perpetuity for the recreation of the public might not have been 
held to be a conveyance for a charitable purpose. The gift would benefit rich and 
poor alike and that whether or not they are subject to any disability, and recrea- 
tion must here include the use of the land by members of the public for mere 
relaxation and pleasure. But the whole of the provisions of the Act must be 
read together and, unless the ordinary principles of statutory construction are to 
be disregarded, the words taken from the preamble of the statute of Elizabeth 
and enacted in s. 13 as the measure of charitable purpose must be construed in 
light of the earlier provisions of the Act which make the express purpose of 
holding “any park garden or other land”’ for the recreation of the public a 
charitable purpose. I would agree that any “ other land”? must be ejusdem 
generis with parks and gardens. Recreation is a very wide term, but only certain 
types of recreation can be pursued or enjoyed ina park or garden. It may be that, 
as regards other types of land or buildings where a greater variety of types of 
recreation could be pursued, merely requiring that they should be held for the 
recreation of the public would not be a charitable purpose. But, in my judgment, 
the Act of 1888 clearly establishes that a gift for the purpose of public recreation 
of subjects on which the only possible types of recreation are those which could 
be enjoyed in the open air in a park or garden is a gift for a charitable purpose, 
And, if that be so, I cannot see how it could be denied that a gift of money to be 
used to promote or facilitate the enjoyment of public recreation on such land is 
also a gift for a charitable purpose. I, therefore, agree with the decision in 
Re Hadden (13). It was followed in two unreported cases to which we were 


referred: in Re Foakes (14), in 1933, Luxmoore, J., held that a bequest of certain 


fields and a barn (together with a sum for their upkeep) for use as a recreation 
at Soe was - valid charitable gift, and in Re Chesters (15), in 1934, Bennerr, J A 
1eld that a bequest of money to provide public recreatio ‘the 
children was a valid arene eit. te a ar 
Re Nottage (16), is clearly distinguishable: money was bequeathed to provide 
annually a cup for yacht racing, so the only possible beneficiaries were acht 
owners, who would be somewhat strange objects of charity. But eee th 
appellants found on is the reasoning in the Court of Appeal to the effect that 
encouragement of a mere sport or game is not charitable, though the sport or 
game may be beneficial to the public. No doubt that is true in the cain t it 
cannot apply to the provision or support of playing fields: yacht racing ae 
removed from the kind of recreation which Parliament has declared to het + m 
able. And a charitable purpose, such as education, may well bev aaaeetn 


in part at least by promoting sport or games. Th is i 
; e€ emphasis is on m 
games, and I cannot suppose that any of the f RRL 
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learned judges had in mind the . 
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Acts of Parliament dealing with recreation, or would have denied that the en- 
couragement of games as a means to achieve a charitable purpose for those who 
took part in them was quite a different matter. 

As regards recreation, the only other Act to which I need refer is the Open 
Spaces Act, 1906. Section 3 provides for land held by trustees on trust for the 
purposes of public recreation being transferred to a local authority and for the 
conditions of the trust being varied with the approval of the Charity 
Commissioners. And s. 5 (1) provides that, in certain circumstances, the owner 
of an open space may convey his estate or interest in it to a local authority “ in 
trust for the enjoyment of the public”’ and such a conveyance must be for a charit- 
able purpose if it is to be valid. 

I am, therefore, of opinion that the purpose set out in the present deed for the 
provision of facilities for recreation and for its promotion and encouragement 
is a valid charitable purpose unless the class of beneficiaries is too narrow—a matter 
to which I shall return. I can find no distinction between a playing field and a 
park or garden for it is, I think, common knowledge that certain games are 
habitually played in public parks, and the dedication to the recreation of the 
public authorised by the Act of 1888 must, in my view, have permitted the 
playing of games such as are played on a playing field. 

But I think that the matter can be dealt with on broader lines. I would refer 
to the passage from TysSSEN ON CHARITABLE BEQUESTS, at p. 5, quoted with 
approval by my noble and learned friend Lorp Simonps in National Anti- 
Vivisection Society v. Inland Revenue Comrs. (17) ({1947] 2 All E.R. at p. 233): 


“One by one the question of the validity of such trusts was brought 
before the Court of Chancery ... It considered only this: Having 
regard to all legislative enactments and general legal principles, is it or is it 
not for the public benefit that property should be devoted for ever to 
fulfilling the purpose named? If the court considered that it was not for the 
public benefit, it held the trust altogether void.” 


It appears to me that the court, in determining what is for the puklic benefit, 
must be guided by the views of Parliament as embodied in Acts of Parliament, 
and, unless any general legal principle prevents it, courts should recognise as 
charitable purposes not only the precise purposes mentioned in the statutes, but 
others so closely resembling them that they cannot reasonably be distinguished. 
If that be right, then recreation on a playing field is, to my mind, not distin- 
guishable from recreation in a public park. And if the promotion of recreation 
on a playing field is a charitable purpose, a fortiori I would think the promotion 
of moral, social and physical training there to be a charitable purpose. 

But, as this latter purpose is said to be too vague, I must examine it in more 
detail. The phrase social and physical training was not the invention of the donor 
in this case. It occurred in s. 86 of the Education Act, 1921, which provided 


that 


“For the purpose of supplementing and reinforcing the instruction and 
social and physical training provided by the public system of education. . . $i 


an education authority may make arrangements to supply or maintain or aid the 
supply or maintenance of, inter alia, 


“« (c) other facilities for social and physical training in the day or evening.” 


This was extended by s. 6 of the Physical Training and Recreation Act, 1937, 
so as to permit this to be done for persons of whatever age, whether attending 
any educational institution or not. And, in the Education Act, 1944, it is 
provided, by s. 53, that it shall be the duty of every local education authority 
to secure that the facilities for primary, secondary and further education 
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provided for their area include adequate facilities for recreation and social and 
physical training, and “ further education ” includes (s. 41 (b)) 


“leisure-time occupation, in such organised cultural training and 
recreative activities as are suited to their requirements, for any persons 
over compulsory school age who are able and willing to profit by the 
facilities provided for that purpose.” 


My Lords, with these examples of its use before him, the donor in the present 
case might well suppose that the phrase social and physical training has an 
ascertainable meaning, and, if it has, the addition of the word ‘‘ moral ” could 
not vitiate the gift. I do not say that, because a phrase is habitually used in 
Acts of Parliament, it necessarily follows that it must have a precise meaning, 
but I would not readily hold that it is beyond the capacity of a court to deter- 
mine the meaning of such a phrase with sufficient precision to enable it to 
determine whether any particular case falls within or outside its scope. 

It is, of course, necessary that the trust purposes should be sufficiently precise 
to enable a court to determine, if a question should arise, whether a particular 
activity is authorised by them or not, and 


“Tf the property as Srr W1iL1AM Grant, M.R., said in James v. Allen (18) 
(3 Mer. at p. 19) ‘might consistently with the will be applied to other than 
strictly charitable purposes, the trust is too indefinite for the court to 
execute?” 


(per Lorp MacnaGHTEN in Dunne v. Byrne (5), [1912] A.C. at p. 411). But the 
best way to show that the purposes are too vague is to find a hypothetical case 
where it could not be determined with reasonable certainty whether the case is 
within the purposes or not, and the best way to show that the purposes are too wide 
to be charitable is to find a hypothetical case which would be within the purposes 
but beyond the scope of charity. Nevertheless, counsel for the appellants refrained, 
no doubt for good reason, from submitting any such case; none was suggested in 
argument, and I can find none myself. It may be that the phrase “social 
training ” apart from any context would be too vague, but in this context I see no 
great difficulty. The word “social”, taken alone, has acquired a variety of 
meanings, but, to my mind, social training, in this context, plainly means 


training calculated to make a person more fit to associate with his fellows in ~ 


society or the community in a God-fearing civilised and law abiding way, and that, 
surely, is one of the chief aims of all education. In Re Compton (19), the money 
bequeathed was 


“to be used to fit the children to be servants of God serving the nation.” 


The bequest failed because the beneficiaries were only a fluctuating body of private 
individuals, but there was no suggestion that these words were too vague if the 
class of beneficiaries had been sufficient. Lorp GREENE, M.R., said ([1945] 1 All 
E.R. at p. 200): 


“The words are most apt to describe the ideals of such an education as 
that for which Dr. Arnold stood and which at any rate since his time have 
always been regarded as the dominant purpose of a public school education.” 


In my opinion, the words in the present case are no more vague than, and not 
essentially different from, those to which Lorp GREENE referred. It is true that 
in that case the words referred to pupils, and in the present case they refer to 
persons of any age who can take advantage of a playing field. But education does 
not stop at any age. Recreation by itself may not be an educational purpose, but 
moral, social and physical training is, At least, I cannot think of any activity 
which would come within those words but would not be educational in character, 
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and I adopt the words of Lorp Greens, M.R., in Re Strakosch 
2 All E.R. at p. 9): rakosch (10) ([1949] 


- If the object and the means indicated are clearly charitable, then the 
court is not astute to look for possible, but subsidiary, non-charitable means 
which might be within the words used.” 


I note that in a recent case, Re Webber (20), Vaisry, J., had no doubt that 
furthering the Boy Scouts Movement was an educational and, therefore, chari- 
table purpose. 

In some contexts, social training might mean training in those arts and graces 
which are sometimes supposed to facilitate admittance to certain more exclusive 
circles of society, but that is not the meaning here. On a playing field a person 
can learn the value of endurance and perseverance, of assiduous practice, of 
unselfish association in a team, and of winning with modesty and losing with a 
good grace, and, to my mind, that is the kind of moral and social training which 
the donor’s words mean in this deed and in the Acts from which they were taken. 
I did not understand it to be argued that physical training was too vague a phrase, 
and if Parliament has enacted that providing for recreation in a public park is 
charitable it would, indeed, be remarkable that the law should hold that pro- 
vision for outdoor training is not a charitable purpose. With all respect to your 
Lordships who think otherwise, I cannot feel any substantial doubt that the 
purposes of this deed are charitable and are sufficiently clearly stated to be 
enforceable. 

But I find the case of the mission hall more difficult. The trust purposes here 
are almost identical with those for the playing field, the only material difference 
being the substitution of the word “religious ”’ for “‘ moral ”’, and the insertion 
of an additional purpose for the provision of facilities for religious services and 
instruction which is clearly charitable. But my doubt arises with regard to recrea- 
tion. The possible forms of recreation in a hall are very different from those on a 
playing field and it does not appear that Parliament has ever declared indoor re- 
creation to be a charitable purpose. It is well settled that the provision of enter- 
tainment or amusement is not, by itself, a charitable purpose: but if the domi- 
nant purpose of the trust is charitable in character the fact that recreation is 
provided as an adjunct to that purpose does not destroy the charitable character 
of the trust. That appears to me to have been recognised in Inland Revenue 
Comrs. v. City of Glasgow Police Athletic Assocn. (21), and I may also cite Re 
Mariette (22), where providing fives courts for a school was held to be charitable. 

In the present case, I have already pointed out that the leaders must endeavour 
to promote the religious and social and physical well-being of the beneficiaries 
and only permit such activities as are calculated to contribute to their health and 
well-being, and the only reference to recreation is in the passage 


“by the provision of facilities for religious services and instruction and 
for the social and physical training and recreation of ” ; 


the beneficiaries. It was argued that this case is indistinguishable from Williams’ 
Trustees v. Inland Revenue Comrs. (1). In that case, the decision of the com- 


missioners was that 


“ while certain features of the institute conform to the idea of charity 
we have come to the conclusion that these features are not so dominating 
nor is the general character of the institute such as effectively to distinguish 


it from an ordinary social club.” 


In his speech, with which the other noble and learned Lords concurred, my noble 
and learned friend, Lorp Smmonps, set out the activities of the institute which 
included maintaining a billiard room and tea and games rooms, badminton and 
table tennis clubs and promoting dances, whist and bridge drives, @ weekly 
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social and dance and an annual dinner and garden party.” On the other ‘hand 
there were lectures and debates, literary and educational classes'and a library, 
and the office served as an information bureau for Welsh people. It is true that the 
first object of the institute was to create a centre in London for promoting the 
moral, social, spiritual and educational welfare of Welsh people and fostering 
the study of the Welsh language and of Welsh history, literature, music and art, 
but there followed provision for using the institute for providing a meeting place 
for Welsh people in London and their friends where they could obtain facilities 
for social intercourse, study, reading, rest, recreation and refreshment, and for 
meetings, concerts, lectures and other forms of instruction, discussion or 
entertainment. My noble and learned friend said, after examining the authorities 
([1947] 1 All E.R. at p. 520): 


“Tt is clear, as I have already said, that they [the trustees] have not 
applied the income for charitable purposes only, and I do not doubt that _ 
they have applied them strictly in accordance with their trust.” 


My Lords, not only do I fully accept that decision, but I do not see how, on 
the facts, any other was possible. Recreation and entertainment were so 
prominent, both in the objects and in the activities of the institute, that I do not 
see how they could have been regarded as mere adjuncts of other and charitable 
purposes. But, surely, it must be a question of degree whether in any particular 
case this is so or not, and I find difficulty in reading the trust purposes in this 
case as permitting the mission hall to be used for anything at all resembling 
a social club. The hall is to be used primarily for religious services and instruc- 
tion and social and physical training, which are, in my opinion, charitable 
purposes. It is open, not only to Methodists, but to persons likely to become 
members of the Methodist Church, and attendance is, of course, voluntary. 
It may well be that some of the beneficiaries would not attend if the activities 
were severely limited to those which are strictly religious and educational. 
Any recreation must, under the deed, be such as is caleulated to contribute to the 
health and well-being of those who attend and must be sanctioned by the leaders, 
and, in my view, recreation is only to be promoted or permitted in conjunction 
with, and as ancillary to, the other purposes and, therefore, it is not such as to 
destroy the charitable nature of the trust. If I had thought that the hall could 
be freely used for mere recreation, entertainment or amusement by persons who 
take no part in the other activities, I would have reached a different conclusion. 

On this part of the case the appellants relied also on several other authorities, 
and I must now deal with them. In Dunne v. Byrne (5), a bequest to the Roman 
Catholic Archbishop of Brisbane to be used as he might judge most conducive 
to the good of religion was held not charitable. I think that this decision was 
inevitable because the whole of the money might well have been used for a non- 
charitable purpose : 


“In Cocks v. Manners (23) there is the well-known instance of the 
dedication of a fund to a purpose which a devout Roman Catholic would 
no doubt consider ‘ conducive to the good of religion ’ but which is certainly 
not charitable ” 


(per Lorp Macnacuren, [1912] A.C. at p. 410). 

But if I have rightly construed the deed of gift of the hall, this property could 
not be used for any non-charitable purpose because any purpose or use not 
strictly charitable in itself is purely ancillary to purposes which are charitable. 
In Farley v. Westminster Bank, Ltd. (4), the bequest was to the vicar and church- 
wardens “for parish work”. If these words had not been added the bequest 
would have been charitable because the law would have implied that the money 
must be used in the performance of their spiritual duties for strictly religious 
purposes. But it was held as a matter of construction that the words “ for 
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parish work ’’ were enlarging words. Lorp ATKIN ({1939] 3 All E.R. at p. 493) 


quoted with approval from the judgment of Simm WitFrip Green, M.R. ({1938] 
1 All E.R. at p. 711) in the Court of Appeal: 


“It appears to me that, taking them as words of ordinary English, they 
cover any activity in the parish, any work in the parish which trustees of that 
character may be expected to perform, whether that work be strictly a 
religious purpose or strictly a charitable purpose, or whether it be a work 
considered to be conducive to the good of religion, or considered to be 
benevolent, or generally useful to the inhabitants of the parish or the 
congregation of the church.” 


Once it had been decided that the words were enlarging words and had that 
meaning, it was clear that the whole of the money could have been devoted 
to non-charitable purposes, and, again, that appears to me to be quite different 
from the present case. 

Then the appellants relied on the well known series of cases where expressions 
such as charitable or philanthropic, charitable or public and charitable or 
benevolent have been considered. In Re M acDuff (24), the bequest was 


“for some one or more purposes, charitable, philanthropic or ae 


The blank was held to be immaterial, but the word “ philanthropic ” was held 
to be wider than charitable and vague and the bequest was held invalid. 
Linvtey, L.J., said ({1896] 2 Ch. at p. 463): 


“ We must get at something sufficiently definite to guide the court as to the 
kind of trust which it has to execute, and that trust must be of the kind 
called technically a charitable trust.” 


And Lopss, L.J., said (ibid., at p. 468): 


“Looking at those words, I ask myself whether or not this property 
might not consistently with the will, having regard to the word ‘ philan- 
thropic ’, be applied to other than strictly charitable purposes, and I feel 
compelled to answer that question in the affirmative. It has been said that 
nothing can be suggested—no purpose and no object can be suggested which 
would come within the meaning of the word ‘ philanthropic ’ which is not 
also a charity. If that were so, I think the argument of the Attorney- 
General could be maintained; but that is not a view that I am able to adopt. 
I think I could suggest many objects which would come within the word 
‘ philanthropic ’, and to which the trustees would be entitled to apply the 
money, which are not charitable. I will not again allude to recreation 
grounds and grounds devoted to sport which are not for the poorer classes, 
but are generally for rich and poor alike. I think that would be a case.” 


And then he gives another illustration. The appellants found on this reference 
to recreation grounds and it is certainly a dictum of some weight. It appears 
(ibid., at p. 460) that Lopzs, L.J., in the course of the argument, asked: Would 
a gift for the establishment of cricket and recreation grounds be charitable ? 
But the question does not seem to have been pursued, and the statutes to which 
we have been referred were not brought to the notice of the court. I wholly accept 
the rest of the quotation, and particularly the method of approach which it 
sets out. 

Cases of bequests for charitable or public purposes are even further removed 
from the present case, because it is clear that public purposes include purposes 
which are not charitable. I need not cite authority for the proposition that, 
if the object is predominantly political, the gift is not charitable, and I think 
that it would be generally agreed that, in a democratic country, political purposes 
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are among the most important and, perhaps, the most important of all public 
urposes. 

: ee at this point deal briefly with an argument for the respondents that, 
even if these trusts are not otherwise charitable, they are for the relief of poverty 
and are charitable for that reason. I agree that poverty does not mean destitu- 
tion and that the relief of poverty can go a good deal further than supplying 
the bare necessaries of life, but it cannot extend to supplying everything that 
one would like people to have for their own good. Tt is true that under these 
deeds the benefits are only to be available to 


“those of insufficient means otherwise to enjoy the advantages provided,” 


but if the true meaning of the trust purposes is that something like social and 
athletic clubs can be set up to provide mere sport, games, entertainment and 
amenities for those who do not wish to take part in the other activities, then I 
think that providing those advantages for those who could not otherwise afford 
them goes some way beyond the relief of poverty. There are many people well 
above the poverty line who cannot afford to pay for such advantages, But, 
if Iam right in my reading of the trust purposes and in my view of the law, then 
the element of poverty is not necessary to make them valid charitable purposes. 

But holding that the trust purposes are charitable does not mean that the 
respondents necessarily succeed. Not only must the purposes be charitable, 
but the beneficiaries must be such a class as will bring in that public element 
which is essential. The beneficiaries here are the members of the Methodist 
Church who reside in two large county boroughs, and also residents there who, 
in the opinion of the leaders, are likely to become members of that church, 
I do not think that this latter extension of the class of beneficiaries improves 
the respondents’ case. If members of the church are not a sufficient class the 
addition of an indeterminate number of individuals cannot remedy the defect. 
But on the other hand, this extension of the class cannot, in my view, create any 
difficulty. It does not create any uncertainty about who the beneficiaries are. 
The donor has made the leaders the judges of whether any particular person 
has the requisite qualification; no doubt the question which they have to 
determine depends largely on opinion, but the leaders are in a position to form 
an opinion on the question. The selection of candidates or applicants frequently 
depends largely on opinion, but that has never, so far as I am aware, been 
put forward as a reason against the validity of a charitable bequest for assistance 
to individuals, and I see no reason why it should be an obstacle here. And if 
the members of the Methodist Church constitute a sufficient class, it was not 
argued that the limitation to those members who reside in a particular large 
and populous area, or to those members of insufficient means to provide the 
benefits for themselves, would make the class insufficient. The argument was 
boldly advanced that, even if the purposes of these trusts were charitable so 
that they would be valid trusts if the benefits were open to all, the limitation 
to Methodists vitiates their charitable character. 

This House recently had oecasion to consider this matter in connection with 
an educational trust in Oppenheim v. Tobacco Securities Trust Co., Ltd. (9), 
and my noble and learned friend, Lorp Srmonps, then stated the law thus 
([1951] 1 All E.R. at p. 33): 


“It is a clearly established principle of the law of charity that a trust is 
not charitable unless it is directed to the public benefit. This is sometimes 
stated in the proposition that it must benefit the community or a section 
of the community. Negatively it is said that a trust is not charitable if it 
confers only private benefits . . . These words ‘ section of the community ’ 
have no special sanctity, but they conveniently indicate (i) that the possible 
(I emphasise the word ‘ possible’) beneficiaries must not be numerically 
negligible, and (ii) that the quality which distinguishes them from other 
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members of the community, so that they form by themselves a section of it, 
must be a quality which does not depend on their relationship to a particular 
individual. It is for this reason that a trust for the education of members 
of a family or, as in Re Compton (19), of a number of families, cannot be 
regarded as charitable. A group of persons may be numerous, but if the nexus 
between them is their personal relationship to a single propositus or to several 
propositi, they are neither the community nor a section of the community 
for charitable purposes.”’ . 


1 shall also quote, for a reason which will appear later, from the judgment of the 
Privy Council delivered by Lorp WrENBUuRY in Verge v. Somerville (12) ({1924] 
A.C. at p. 499): 


“ To ascertain whether a gift constitutes a valid charitable trust so as to 
escape being void on the ground of perpetuity, a first inquiry must be whether 
it is public—whether it is for the benefit of the community or of an appreci- 
ably important class of the community. The inhabitants of a parish or town, 
or any particular class of such inhabitants, may, for instance, be the objects 
of such a gift, but private individuals, or a fluctuating body of private indivi- 
duals, cannot.” 


The contrast between a section of the community and a fluctuating body of 
private individuals has been used as the proper test in several cases without 
any suggestion that it is an inadequate test, and it appears to have its origin 
in the speech of Eart Cairns in Goodman v. Saltash Corpn. (11) (7 App. Cas. 
at p. 650). 

If these are the criteria to be applied in this case, then it was not disputed 
that members of the Methodist Church are a section of the community and 
an appreciably important class of the community, and are a particular class 
of the inhabitants of West Ham and Leyton. I would not embark on any 
theological inquiry, but it appears to me to be beyond doubt that membership 
of any branch of the Christian Church is a quality which does not depend on the 
members’ relationship to any individual or propositus. There may be small 
sects which are not sufficiently numerous to form an appreciably important class 
of a community, but no one would suggest that that is true of the Methodist 
Church. Indeed, I understood counsel for the appellants to admit that the 
beneficiaries in this case would be a sufficient class to be proper objects for a 
charitable gift for educational or religious purposes, or for the relief of any kind 
of disability or distress, and that it would not matter in such cases that the benefits 
were not confined to those who could be said to be in poverty. But the bene- 
ficiaries in this case are ordinary people not necessarily suffering from any 
disability and some, at least, of the purposes may be neither religious nor 
educational, and it was argued that, in such a case, a trust cannot be charitable 
in the eye of the law unless the benefits are open to the whole community, or 
at least to all the inhabitants of an area. The argument was that, while there 
could be a valid charitable trust of the fourth class in favour of a section of the 
community consisting of the inhabitants of a particular area, it would not be 
valid if in favour of a section of the community defined in any other way. I 
can see no justification in reason for this distinction, but it has often been pointed 
out that the law of charity is full of anomalies and I must, therefore, examine 
the argument. 

The appellants found this argument on Lorp MACNAGHTEN’S well-known 
classification in Income Tax Special Purposes Comrs. v. Pemsel (2) ([1891] A.C. 
at p. 583): 

«Charity ’ in its legal sense comprises four principal divisions : trusts 
for the relief of poverty; trusts for the advancement of education; trusts 
for the advancement of religion; and trusts for other purposes beneficial 
to the community, not falling under any of the preceding heads.’ 
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They say that ‘ beneficial to the community ” means beneficial to the whole 
community. But then they are immediately faced with this difficulty : they 
admit that a trust for the relief of sick or disabled Methodists could be a valid 
charitable trust although its benefits were open to all Methodists rich and 
poor alike but to no one else. But they get over the difficulty by saying that 
any such trust falls within Lorp MACNAGHTEN’S first class and that, when he 
said trusts for the relief of poverty, he meant to include trusts for the relief 
of disability or distress, whether financial or not. I find it difficult to believe 
that Lorp MACNAGHTEN was ever guilty of such inaccurate use of language, 
and I feel sure that this was not his intention here because (ibid., at p. 584) 
he refers to the first three classes in these words 
«the advancement of religion, or the advancement of education, or the 
relief of the poor.” 


The word poverty is sometimes loosely or metaphorically used to mean lack 
of something other than money but no one could say “ relief of the poor” if 
he meant to include relief of disabled people irrespective of their means. But 
it is said that Lorp MacnaGuTEN took his classification from the argument of 
Mr. Romilly in Morice v. Bishop of Durham (8) (which can be found quoted 
by Linptey, L.J., in Re MacDuff (24) [1896] 2 Ch. at p. 466): 


“First, relief of the indigent; in various ways: money: provisions: 
education: medical assistance, etc.; secondly, the advancement of learning; 
thirdly, the advancement of religion; and, fourthly, which is the most 
difficult, the advancement of objects of general public utility.” 


> 


And it is said that ‘‘ general public utility ’’ cannot include a case where the 
beneficiaries are only a class of the community. But the same difficulty arises 
here again: in which class are we to put a trust for the benefit of disabled 
Methodists ? The appellants again say in the first class, but the word “ indigent ” 
appears to me to be as inappropriate as ‘‘ poor” to include disabled people of 
ample means. It may be that Mr. Romilly did not have in mind cases of this 
kind. I have not made a search to see whether any had come before the court 
at that time. But Lorp MacnaGuteNn did not merely copy the words of Mr. 
Romilly. He made at least one significant alteration, substituting ‘‘ education ” 
for “ learning”: for education is now regarded as wider in scope than learning 
in the sense in which I think Mr. Romilly used the word. And he omitted the 
word “‘ general ”’ in the description of the fourth class. I cannot believe that this 
was due to inadvertence. It seems to me much more likely that he was not 
satisfied that it should be included. 

But a meticulous examination of words used by judges, however eminent, 
cannot be decisive if these words were used in cases where the present question 
‘was in no sense in issue, so I turn to consider the authorities. Im Verge v. 
Somerville (12), the bequest was 


“unto the trustees for the time being of the ‘ Repatriation Fund’ or 
other similar fund for the benefit of New South Wales returned soldiers.” 


There was no such fund in existence, but it was held that this was a valid 
charitable trust and that a scheme should be settled. The judgment of the 
Board was delivered by Lorp WrenBury. He made it plain that this case 
fell within the fourth of Lorp MacnaGurTen’s divisions of charity, and he stated 
the test to be applied in the words which I have already quoted and I repeat 
the crucial words ([1924] A.C. at p. 499): 


“The inhabitants of a parish or town, or any particular class of such 


: ser tencia [the italics are mine] may, for instance, be the objects of such 
a gift.” 


He then posed the question whether, if this test is satisfied, poverty is a necessary 
element and continued (ibid., at p. 500): 


A 
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“In argument it was scarcely pressed that it is necessary, and after the 
decision in Goodman v. Saltash Corpn. (11) it was not possible to maintain 
the general proposition that it is. A trust or condition in favour of the free 
inhabitants of ancient tenements in the borough of Saltash, in accordance 
with a usage whereunder they had the privilege of dredging for oysters, 
was there held to be a valid charitable trust, and, obviously, some of the 
inhabitants might not have been poor.” 


Then he said (ibid., at p. 506): 


“ It is a public trust and is to benefit a class of the community—namely, 
men from New South Wales who served in the war and were returned or 
to be returned to their native land . . . Their Lordships have no doubt that 
this is a charitable purpose. If it were (which in their opinion it is not) 
necessary to find that need of assistance is to be a qualification for benefit .. . 
and if it were necessary to find a reference to poverty, their Lordships have 
no difficulty in finding it.” 


Accordingly the ratio decidendi was that, without poverty being a qualification, 
there was a valid charitable trust within Lorp MacnaGurTen’s fourth division 
in favour of a class of the community defined otherwise than by reference to all 
the inhabitants of any particular area. It is true that there was no discussion 
of the argument now submitted by the appellants, but that was because it had 
not then occurred to anyone to raise the question; and, if this case stood alone, 
it would not be fatal to the appellants’ argument because your Lordships are not 
bound by decisions in the Privy Council. 

But your Lordships are bound by a previous decision in this House, and it 
appears to me to be unquestionable that, in Goodman v. Saltash Corpn. (11), 
this House decided that there was a valid charitable trust where there was no 
question of poverty or disability or of education or religion, and where the 
beneficiaries were not by any means all the inhabitants of any particular area. 
Lorp SELBORNE, L.C., said (7 App. Cas. at p. 646) that the usage was 


“... confined to a particular class of persons, viz., the ‘inhabitants of 
ancient messuages within the borough’ (whose number would not be capable 
of indefinite increase)...” 


Lorp BLAcKBURN based his dissent on the fact that he thought it quite clear 
that they were not the public at large (ibid., at p. 654), and Lorp FITZGERALD 
regarded them as a recognised class within the borough (ibid., at p. 668). It is 
quite true that some parts of the ratio decidendi in Goodman’s case (11) have 
been so modified by subsequent decisions of this House that it would appear 
that those noble and learned Lords who took part in these decisions did not 
accept as an inflexible rule that this House is bound by every part of every 
ratio decidendi in every previous case. But no one has ever suggested that the 
rule that we are bound by actual decisions of the House is other than absolute 
and inflexible, and, apart altogether from the ratio decidendi in Goodman’s 
case (11), it appears to me that the actual decision in that case is inconsistent 
with the appellants’ argument. Moreover, if there has been a modification 
of that ratio decidendi, it has only been with regard to the question whether the 
trust purposes must be not only public purposes but also of such a nature as 
to be charitable in character, and on other matters, including that now in question, 
the case appears to me to be fully authoritative. ie 

I may add that I have found no support for the appellants’ submission that 
Lorp MAacNnaGuHTENn’s first class can include cases for relief of distress or disability 
where poverty is not a necessary qualification for receiving benefits. But, 
besides the authorities I have dealt with, there are a number of expressions or 
indications of opinion that such cases fall within the fourth class. For example, 
I think that it clearly appears in Re Hobourn Aero Components, Ltd.'s Air-Raid 
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Distress Fund (25), that LorD GREENE, M.R., thought ({1946] 1 All E.R. at p- 506) 
that the relief of air raid distress would be a good charitable object within the 
fourth class, and in Oppenheim’s case (9), Lorp NoRMAND ({1951] 1 All E.R. 
at p. 37) referred to this and other cases as being within that class. I shall not 
trouble your Lordships with further examples. 

I must now examine Londonderry Presbyterian Church House Trustees v. 
Inland Revenue Comrs. (7). The appellants relied on it for two purposes: first, 
as an authority on the question whether the trust purposes 1n this case are 
charitable in their nature, and, secondly, in support of the argument which I 
am now considering. On the former question, much depends on the construction 
of the particular deed, and on that matter I shall be as brief as I can, but the 
second is a pure question of law and, as this case contains, in the judgment of 
Basinaron, L.J., the only authority which the appellants were able to cite in 
support of their argument, I must deal with it in more detail. The trust purposes 
so far as relevant were 


‘to permit the same or any part thereof to be used as a hall for meetings 
or for social or recreational purposes in connection with the various 
Presbyterian Churches in the City of Londonderry and the surrounding 
district or as a hostel or boarding house or as a library or for such other 
purpose or purposes as the board of governors . . . shall from time to time 
think fit it being the true intention and meaning of these presents that said 
premises should be used for the purposes of assisting and helping in the 
religious moral social and recreative life of those connected with the 
Presbyterian Church . . . in such manner as the said board of governors . . . 
shall from time to time think right.” 


These purposes appear to me to be considerably wider than those set out in the 
conveyance of the hall in the present case. I have already said that I would 
not have held that trust in this case to be charitable if I had thought that the 
recreation permitted was not merely ancillary to the other purposes, and that the 
hall could be freely used for recreation and entertainment by those who took no 
part in the other activities. I think that both the Londonderry case (7) and the 
present case are near the border-line. If I could construe the trust provisions in 
the way in which Lorp MacDrrmort (then MacDrermort, J.) construed them 
I would reach the result which he reached, but, on the whole, I prefer the con- 
struction put on these provisions in the Court of Appeal, and, on that construction, 
the premises could be used for non-charitable purposes in ways not purely 
ancillary to the charitable purposes set out in the deed, and it appears that they 
were, in fact, so used. I do not find in this case any sufficient answer to the 
special consideration which I have stated with regard to the hall in the present 
. case. And it appears to me to have no bearing on the present case with regard 
t6 the playing field. 
On the second question, what is a sufficient class of the community, Lorp 
MacDermort and Lorp AnprEws, C.J., rejected the argument for the present 
appellants for reasons with which I am in substantial agreement, but 
BasineTon, L.J., took a different view. He said ({1946] N.I. at p. 196): 


“ The Presbyterian church is not a section of the public. Its members, or 
those of its members to be benefited under this trust, are no doubt members 
of the public but they are not a section of it any more than were the work, 
people in Re Drummond (26), and the trust is therefore not a trust for general 
public purposes but for a fluctuating body of private individuals . . . Consider- 

~able confusion has, I think, arisen from a failure to distinguish between the 
public element in cases under the first three of Lord MACNAGHTEN’S categories 
and the fourth. Under the first three the charitable intention must be 
established, i.e., for the relief of poverty, the advancement of religion, or the — 
advancement of education. The objects must be of a public nature, as 
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FITZGIBBON, L.J., says, but it is immaterial under these categories how the 
class is delineated provided it is adequate in numbers and importance. In 
cases falling within category number four, however, there can be no charity 
until it is shown that the gift is to or for the benefit of the public or a section 
of the public . . . If this trust had been for the advancement of religion the 
class would clearly be sufficient in numbers and importance to sustain it as 
a good charitable trust though it only benefits a particular faith, the 
members of which do not constitute a section of the public.’’ 


My Lords, the reasoning in the passage which I have quoted appears to me 
to be in direct conflict with the decision of this House in Oppenheim’s case (9), 
and it is right to say that that case had not been reported when BaBrncTon, L.J., 
gave his judgment. In Oppenheim’s case (9), the trust was for the advancement 
of education, but the decision of this House was that it is not enough that the 
class of beneficiaries is numerous, it must also be a section of the community, 
and the ratio decidendi applies equally to a trust for the advancement of religion. 
So if the reasoning of Banineton, L.J., is correct, and the members of a religious 
denomination do not constitute a section of the public (or the community), 
then a trust solely for the advancement of religion or of education would not be a 
charitable trust if limited to members of a particular church. Of course, the 
appellants do not contend that that is right: they could not but admit that 
members of a church are a section of the community for the purpose of such 
trusts. But they maintain that they cease to be a section of the community 
when it comes to trusts within the fourth class. BABINeTON, L.J., gives no support 
to that contention, but the appellants cannot succeed on this argument unless 
that contention is sound. Poverty may be in a special position, but otherwise 
I can see no justification in principle or authority for holding that, when dealing 
with one deed for one charitable purpose, the members of the Methodist or any 
other church are a section of the community, but when dealing with another deed 
for a different charitable purpose they are only a fluctuating body of private 
individuals. I, therefore, reject this argument and, on the whole matter, I 
am of opinion that these appeals ought to be dismissed. 


LORD TUCKER: My Lords, Jenxiys, L.J.’s analysis of the two con- 
veyances in question led him to the conclusion that the object of the first trust was 
the promotion of the religious, social and physical well-being of persons resident 
in the county boroughs of West Ham and Leyton, and of the second trust the 
promotion of the moral, social and physical well-being of persons so resident 
who are considered by the leaders of the Stratford Newtown Methodist Mission 
to be likely to become members of the Methodist Church and to be of insufficient 
means otherwise to enjoy the advantages provided by the deed, and that the 
remaining provisions merely prescribe the means whereby these objects were to 
be attained. My Lords, I agree with this construction of the deeds, and I am also 
in agreement with all the members of the courts below in holding that these, 
trusts cannot be regarded as trusts for the relief of poverty. 

In considering whether they fall within the fourth class of Pemsel’s case (2), 
as the Court of Appeal have held, or within class two—trusts for the advancement 
of education—as was submitted in the alternative for the first time before your 
Lordships, the words which, in my view, create the difficulty are “ the promotion 
of social well-being ”’. This is an extremely vague phrase which may have different 
meanings to different minds, and may include things considered by some, but 
not by others, to be advantageous. It would appear to cover many of the activities 
of the so-called ‘‘ welfare state ”, and to include material benefits and advantages 
which have little or no relation to social ethics or good citizenship, concepts 
which are themselves not easily definable. I find it impossible to construe these 
trusts, as the Court of Appeal have done, in such a way as to restrict the operation 
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of this language to promoting or inculcating ([1953] 2 All E.R. at p. 250, letters 
E to, F): 
“those standards of secular conduct or behaviour expected of a good 
neighbour and a good citizen.” 


It would, I feel, be a considerable extension of any previous decision to allow 
language of this vague nature to qualify a trust for inclusion as charitable 
within the spirit and intendment of the preamble to the statute of Elizabeth. 

The present case is not unlike that of Londonderry Presbyterian Church House 
Trustees v. Inland Revenue Comrs. (7). The language is not, of course, identical. 
In the Irish case, the relevant words were: 


“Upon trust to permit the same or any part thereof to be used as a hall 
for meetings or for social or recreation purposes in connection with the 
various Presbyterian Churches in the city of Londonderry and the surround- 
ing district or as a hostel or boarding house or as a library or for such other 
purpose or purposes as the board of governors . . . shall from time to time 
think fit, it being the true intention and meaning of these presents that said 
premises shall be used for the purposes of assisting and helping the religious, 
moral, social and recreative life of those connected with the Presbyterian 
Church in the City of Londonderry and surrounding district in such manner 
as the said board of governors. . . shall from time to time think right.” 


Lorp AnpDREws, C.J., in the course of his judgment in the Court of Appeal said 
([1946] N.I. at p. 188]: 


‘* Judicial minds have operated not always consistently on facts admittedly 
different; and the result can only be described as in a measure chaotic. 
I shall simply content myself with saying that I find nothing in the statutes 
referred to which would assist me in holding that the trusts in the present 
case for religious, moral, social and recreative purposes, excluded as I have 
held them to be from LorRpD MACNAGHTEN’S third class, fall within the 
fourth class as a valid charitable trust. The test is not whether the objects 
or purposes aimed at are beneficial to or receive the general acceptance of the 
community. It is simply whether they conform or not to the requirements 
and essentials of a legal charity.” 


My Lords, I would respectfully adopt this language and apply it to the present 
case. 

For this reason, which is, I think, also in conformity with the decision of this 
House in Williams’ Trustees v. Inland Revenue Comrs. (1), I would allow these 
appeals without expressing any view on the question whether the beneficiaries 
form a sufficient class for the purposes of class four of Pemsel’s case (2). 


LORD SOMERVELL OF HARROW: My Lords, I am unable to accept 
the construction put on these deeds by the Court of Appeal. Before addressing 
myself to the words I will make one or two general observations. I agree with the 
Court of Appeal in rejecting the argument that, as a matter of law, a trust to 
qualify under Lorp MacnaGuTEn’s fourth class must be analogous to the repair 
of “bridges portes havens causwaies seabankes and highewaies ”’ being the 
examples given in the preamble outside the three main categories of poverty, 
religion and education. The words used by the Court of Appeal in Re Strakosch 
(10) do not afford any basis for this argument, as JENKrvs, L.J., demonstrated. 
The reference was to show that the repair of a bridge is charitable notwithstanding 
its use by rich as well as poor. The submission is inconsistent, in my opinion, 
with some of the cases decided under the fourth head. I think, however, that a 
trust, to be valid under this head, would normally be for the public or all mem- 
bers of the public who needed the help or facilities which the trust was to provide 
The present trust is not for the public. 
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I cannot accept the principle submitted by the respondents that a section of 
the public sufficient to support a valid trust in one category must, as a matter of 
law, be sufficient to support a trust in any other category. I think that 
difficulties are apt to arise if one seeks to consider the class apart from the 
particular nature of the charitable purpose. They are, in my opinion, inter- 
dependent. There might well be a valid trust for the promotion of religion bene- 
fiting a very small class. It would not follow at all that a recreation ground for the 
exclusive use of the same class would be a valid charity, though it is clear 
from the Mortmain and Charitable Uses Act, 1888, that a recreation ground for 
the public is a charitable purpose. 

This trust not being for the public, the necessary element of public benefit, 
if present, must be found in the purposes. I will deal with the first deed, the 
wording of which is more favourable to the respondents’ argument in that it 
contains an express reference to religious services and instruction. It is not, 
however, suggested that the trust as a whole can be treated as one for the pro- 
motion of religion, the other purposes being merely ancillary. I agree with the 
courts below that the “‘means”’ clause has no application to the facilities for 
religious services and instruction. The clause is important, in that it implies 
that the advantages, social, physical and recreational, are a question of means. 
The more pecunious members can get them elsewhere. The leaders would, no 
doubt, organise the social and recreational activities, but, if it was intended that 
their spiritual and moral influence should play an important part, the advantages 
would not have been referred to as a question of means. The word “ well-being ”’, 
though qualified by “religious”? as well as ‘social and physical”’, means 
primarily, in my opinion, a happy or contented state. Social well-being would be 
promoted when people were happy together—an important factor in institutional 
life. Physical well-being is promoted by exercise or recreation, and the health 
and contentment which normally follow. Social training is an ambiguous ex- 
pression and may well be too vague. Its meaning to me is training in social 
behaviour, in manners. I think, therefore, these words entitle the respondents 
to run a social centre in the ordinary sense for the Methodists and prospective 
Methodists as set out in the deed. On this view the trust, limited as it is, is 
plainly not a charity, and the Court of Appeal would, as I read their judgments, 
have so held. Had I been able to agree with the more charitable construction 
placed on the deeds by the Court of Appeal, I should have felt great difficulty in 
reconciling their conclusion with the decision of this House in Williams’ Trustees 
v. Inland Revenue Comrs. (1). I am aware of the differences that could be em- 
phasised, but, on the whole, I think the deed in Williams’ case (1) was nearer the 
border-line than the present deeds. 

The Attorney-General as amicus curiae made certain submissions as to recrea- 
tion grounds for the public and village halls. Nothing that I have said is to be 
taken as throwing any doubt or light on these matters. Where a ground or hall 


is for the public, different considerations clearly arise. I would allow the appeals. 
Appeals allowed. 


Solicitors: Solicitor of Inland Revenue (for the appellants) ; Kenneth Brown, 
Baker, Baker (for the respondents); Treasury Solicitor (for amici curiae). 
[Reported by G. A. KipnEpr, Esq., Barrister-at-Law.] 
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HOPGOOD v. BROWN. 


(Court or Appgan (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ.), 
February 1, 2, 3, 1955.] 

Sale of Land—Conveyance—Description of parcels—Building plots—Boundary 
between two plots not stated—Subsequent conveyances with similar parcels— 
Boundary deemed straight—Building operations on one plot before ultimate 
conveyances of other plot—Building encroached—Effect of ultimate con- 
veyance of plot encroached on. ; 

Estoppel—Estoppel in pais—Boundary—Building plots—Understanding between 
owners of two adjoining plots that wall of garage on southern plot 
should be their boundary—Garage built by owner of one plot for owner of 
other plot—Encroachment—Claim by subsequent purchaser for trespass. 

Licence—Mutual licences—Drainage to and from adjoining properties— Whether 
licence revocable by one owner while retaining benefit of the licence of the 
other owner. 

On June 22, 1932, two adjoining plots of land on a building estate were 
conveyed to the same purchaser by separate conveyances. The conveyances 
were, mutatis mutandis, in similar terms, and, in each case, the measure- 
ments of three sides of the plot were given, but the measurement of the 
boundary between the two plots was not given. The description of the 
property conveyed ended in each case with the words “ and for the purpose of 
facilitating identification only is delineated and shown by the pink colour 
on the plan drawn on these presents’. There was nothing on the land to 
mark the boundary between the two plots, but on the plans, which were 
small, the line between the plots was to all appearance straight. The 
plots were conveyed subsequently by separate conveyances to a purchaser 
who, by separate conveyances dated June 18, 1949, conveyed the south 
plot to the defendant and the north plot to a company. In or about 1951 
the company built for the defendant on his plot a bungalow and garage, 
the company agreeing with the defendant the plans and position of the 
buildings and intending the north wall of the garage to be part of the 
boundary between the two plots. A low wall was built to connect the front 
corner of the garage to a brick post which divided the two properties on the 
road side and a wire fence was erected from the rear corner of the garage to 
the rear boundaries of the plots. The visible boundary between the two — 
plots thus created was not a single straight line, but two straight lines at an 
obtuse angle. The garage projected slightly over the boundary which would 
have separated the two plots if it had been a straight line. At about the 
same time, pursuant to an agreement between the company and the 
defendant, the company installed a manhole on its own plot and a pipe was 
connected to the manhole to carry off the rainwater from buildings on the 
defendant’s land. The outflow pipe from the manhole was brought back 
through the defendant’s land and connected with the main sewer in the road. 
On Apr. 29, 1952, the company sold the north plot to L. and on Nov. 18, 1952, 
L, sold it to the plaintiff. In all conveyances the descriptions of the north 
and south plots:were in all material respects the same as in the conveyances 
of the same properties in 1932. The plaintiff, intending to build on the north 
plot, discovered that part of the defendant’s garage and the brick wall were 
on the north plot and learned of the existence therein of the manhole and of 
the drain leading to it from the south plot. For the purpose of building, 
the manhole was moved to a more suitable point on the-north plot and the 
drains leading from and to the defendant’s land were re-connected to the 
manhole. The plaintiff sued the defendant for trespass in respect of the 
garage and of the manhole and drain from the defendant’s land. 

Held: (i) (by JENKINS and Morris, L.JJ.; Sm RaymMonp EVERSHED, 
M.R., not concurring) the conveyances of the plots not having shown the 
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measurements of the boundary between the plots, the boundary must be 
taken to be a straight line, and, the parcels in all the conveyances of the 
north plot being substantially similar, the conveyance to the plaintiff, on its 
true construction, conveyed the land of the north plot up to the same straight 
line, and accordingly the defendant’s garage encroached on the plaintiff’s 
land; but (by the Court) on the facts the company had been estopped from 
asserting against the defendant that the boundary between the north and 
south plots was other than that shown on the land by the garage wall 
and the fence, and the plaintiff, as successor in title of the company, was in 
no better position and therefore was not entitled to any relief in respect of 
the encroachment. 

Dicta of MANSFIELD, C.J., in Taylor v. Needham (1810) (2 Taunt. at p. 282) 
applied. 

(ii) the arrangement in regard to the manhole and drains was in the nature 
of grants of mutual dependent licences and the plaintiff could not revoke 
the licence on his part to the defendant to discharge water into the manhole 
while retaining the benefit of the defendant’s licence to him to discharge 
water from the manhole through a drain which ran in and under the defen- 
dant’s land. 

Appeal dismissed; cross-appeal allowed. 


[ As to the Description of Boundaries in Assurances, see 3 HatsBury’s Laws 
(3rd Edn.) 355, 356, paras. 674, 675, and 29 HatsBury’s Laws (2nd Edn.) 406, 
para. 569; and for cases on the subject, see 40 Dicrst 275-277, 2397-2412. 

As to Estoppel by Conduct, see 13 Hatsspury’s Laws (2nd Edn.) 486, para. 
555; and for cases on the subject, see 21 Digest 328-347, 1221-1324. 

As to Revocation of Licences, see 20 Hatspury’s Laws (2nd Edn.) 10-12, 
para. 6; and for cases on the subject, see 30 Digest (Repl.) 539, 1726 et seq. ] 


Cases referred to: 

(1) Wallington v. Townsend, [1939] 2 All E.R. 225; [1939] Ch. 588; 108 
L.J.Ch. 305; 160 L.T. 537; Digest Supp. 

(2) Willmott v. Barber, (1880), 15 Ch.D. 96; 49 in.J.Ch.. 7923) 43 Lek. 95: 
on appeal C.A:, (1881), 17 Ch.D. 772; 31 Digest (Repl.) 432, 5579. 

(3) Taylor v. Needham, (1810), 2 Taunt. 278; 127 E.R. 1084; 21 Digest 276, 
930. 

(4) Re Porter (William) & Co., Ltd., [1937] 2 All E.R. 361; Digest Supp. 

(5) Cairncross v. Lorimer, (1860), 3 L.T. 130; 3 Macq. 827; 8 Digest (Repl.) 
473, 1765. 


Appeals. 

Appeal by the plaintiff and cross-appeal by the defendant from an order of 
His Honour Jupce Howarp at Ilford County Court, dated Nov. 10, 1954. 

The plaintiff was the owner in fee simple of a plot of land known as 22 Hamlet 
Road, Collier Row, Romford, Essex, which he purchased in 1952. The defen- 
dant owned the adjoining property, known as 20 Hamlet Road, which he 
purchased in 1949. The boundary between the two properties at their junction 
with the roadway was indicated by a brick pillar. By his particulars et claim, 
the plaintiff alleged that the defendant had trespassed on the plaintiff’s land in 
an area adjacent to their boundaries by building a garage thereon and also by con- 
structing a manhole and drain thereon and thereunder. He claimed (i) a declaration 
that the boundary ran in a straight line to the rear of his land at right angles to the 
road; (ii)an injunction restraining the defendant from continuing the trespass 3 (iii) 
an order restraining the defendant from trespassing on the plaintiff 8 strip of land 
by erecting or allowing any building to remain thereon, and (iv) damages limited to 
£19. The defendant by his defence pleaded that the boundary between the two 
properties ran from the brick pillar and followed, first, the line of a brick wall 
running from the pillar to the corner of the defendant’s garage, then the line of a 
garage wall, and then a line from the rear corner of the garage to the point which 
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divided the rear boundaries of the two properties. In regard to the drain and 
manhole the defendant pleaded that they had been built with the consent of the 
then owner of the plaintiff's property, and that, when the plaintiff purchased 
the property and began to build his bungalow, it was agreed between the plaintiff s 
builder and the defendant that the plaintiff’s builder should take up the drain 
and fill in the manhole and divert the drain of the defendant’s bungalow into a 
new drain and manhole to be constructed on the plaintiff’s land, and that the 
same was, accordingly, done. The defendant counterclaimed for a declaration 
that the boundary between the plaintiff’s land and the defendant’s land was as 
set out in the defence. At the hearing the plaintiff abandoned the claim for an 
injunction, and the defendant was allowed to rely on the doctrine of estoppel, 
since a predecessor in title of the plaintiff had not only acquiesced in the building 
of the garage but had erected the building under a contract with the defendant. 
The county court judge held that, on the true construction of the conveyance 
to the plaintiff, the plaintiff owned the strip of land-on which the low wall and 
part of the garage was built, but that, in the circumstances, the plaintiff was 
estopped from alleging that the visible boundary line was not the true boundary. 
The learned judge further held that the defendant committed a trespass by allow- 
ing rain water from his property to pass through drains which were partly laid 
under the plaintiff’s land. He dismissed the counterclaim and awarded the 
plaintiff 1s., damages, and made no order as to costs. The plaintiff appealed 
and the defendant cross-appealed. 
H. Lester for the plaintiff. 
A. E. Holdsworth for the defendant. 
SIR RAYMOND EVERSHED, M.R.: At the beginning of his judgment 
in Wallington v. Townsend (1), a case which, on its facts, is sufficiently near to 
the present to be useful in some respects and to which, therefore, I shall return 
later, Morton, J., observed ([1939] 2 All E.R. at p. 228): 
“The case is a good illustration of the fact that actions in which the 
subject-matter is comparatively trifling often give rise to the most difficult 
questions of fact and of law.” 
In the present case, after two days in the court below and the best part of two 
days in this court, we are now called on to deliver judgment in respect of a mutter 
which, to an outsider, might appear to be of a somewhat trifling character. 

The case is concerned with two small plots of land, part of what has at all 
material times been called the Havering Park estate, in Hamlet Road, Romford, 
Essex. These two plots, as the plans indicate, were part of an area which had 
been divided into a number of small plots for building purposes, a fact which (as 
will later appear) is, of itself, of some not negligible significance. The two plots 
are adjacent, the one lying, roughly, to the north of the other, and they have, 
‘therefore, throughout the litigation been conveniently referred to as the north 
plot and the south plot; and I shall adhere to that convenient nomenclature. 

The story begins on June 22, 1932, when one Allen Ansell conveyed both 
plots to one Cyril Regent Turner. On the face of the deed of conveyance of the 
south plot there is a small plan bearing out what I have said, namely, that the 
plot sold was one of a number of like plots which had been marked out on some 
plan of the Havering Park estate designed for building purposes. The parcels 
in that deed were: 

“all that piece of land situate in the parish of Romford in the .. . 
county of Essex part of the land known as the Havering Park estate con- 
veyed to the vendor by a conveyance [which is then described] which said 
piece of land has the several dimensions following namely a frontage to the 
. a proposed Hamlet Road of forty feet or thereabouts a length along its 
south-west side of 170 feet or thereabouts and a width at its rear or south- 
east side of thirty-one feet or thereabouts is adjoined on its north-east side 
by other land conveyed or about to be conveyed by the vendor to the 
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purchaser [and] comprises the whole of the plot numbered 56 and the 
south-westerly portion of the plot numbered 55 in the vendor’s development 
of that portion of the said Havering Park estate and for the purpose of 
facilitating identification only is delineated and shown by the pink colour 
on the plan drawn on these presents.” 
By Sch. 2 to the deed, certain covenants which t 
referring to such matters as buildin 
the deed. 


The description which I have read gave three of the four essential measure- 
ments in a plot of land of this character. It gave no measurement for what it 
would have called the north-easterly side of the area, namely, the boundary 
between the south plot and the north plot, which was also sold to Mr. Turner on 
the same date. The conveyance of the north plot contained a description of that 
plot in all respects, mutatis mutandis, corresponding to the description of the 
south plot, save that it was the southern or south-westerly boundary which was 
not measured, namely, this same boundary separating the two plots, and that 
the northern boundary was slightly longer, namely, 173 feet, and the eastern 
boundary slightly shorter, namely, thirty feet, than the corresponding measure- 
ments of the southern and eastern boundaries of the south plot. It is, I think, 
obvious from the plans that the plots are of regular dimensions—that would 
inevitably be the case in building lots of this kind. It is not possible to imagine 
that the boundaries were intended to be otherwise than along straight lines from 
the frontage to the rear. The plans, however, are small, there is no description 
of the area, and I draw attention again to the formula used in the deeds, namely, 
“ for the purpose of facilitating identification only ” the plot is delineated on the 
plan. It appears that at that time both these plots were wholly vacant and un- 
built on. I say “It appears ”’, because it is not entirely clear whether in 1932 
there was anything on any part of the land to indicate the line of any of its 
boundaries, but it is clear that nothing had been placed along the southern 
boundary of the north plot, or the northern boundary of the south plot (which is 
the same thing), to indicate on the surface of the earth where that boundary ran; 
nor, of course, was there any need for it at that time, or for some little time 
afterwards, since both plots were in the same hands. In due course* Mr. Turner 
sold the plots to a Mr. Walker, and it may be assumed that the descriptions in 
those conveyances corresponded exactly with the descriptions in the conveyances 
of 1932. 

On July 18, 1949, for the first relevant time, the ownership of the two plots, 
north and south, was divided; for on that date, by two conveyances, Mr. Walker 
sold the north plot to a company known as Walter and Maurice Brown (Builders), 
Ltd., and the south plot to the defendant, Mr. M. W. Brown. The defendant had 
an interest in the building company, but it was not a controlling interest. He was 
a director, but the greater part of the shares and the control of the company was 
in Mr. Walter Brown, the defendant’s father. ats 

In 1951 the first events occurred from which all that has happened in this litiga- 
tion has flowed. ‘The defendant desired to build a bungalow and a garage on his 
plot, and for that purpose plans were prepared by him or on his behalf. With 
those plans he approached the company, in which he was interested but which he 
did not control, and invited the company, first, to agree with him the pomwon 
which, as a result of the building, the boundary between his plot and the company’s 
plot would inevitably take and, second, to build for him the bungalow and garage 
according to the plan. The most satisfactory way for me to deal with this 
important matter of fact is now to read two paragraphs from the long and care- 
ful judgment of the county court judge. He. said: 

“ 'The defendant] stated in evidence that he had no intention of Sacaeen 
ing on the company’s boundary and that there was no intention on the 


he purchaser entered into, 
g line and fences, ete., are also made part of 





*On June 2, 1988. 
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company’s part of permitting him to do 80. He was supported on both 
points by his father who ... was in a position to control the company. 
There was no cross-examination to suggest that this encroachment was a 
matter of design. Both witnesses struck me as completely honest and 
reliable. Neither they nor anybody else had, apparently, ever taken 
measurements to show exactly where the dividing line between the two 
properties ought to run. I have come to the conclusion of fact that both 
[the defendant] and the company acted with complete bona fides and 
intended the flank wall of the garage to run along and for its full length of 
fifteen feet to be the boundary line of their respective properties.” 

It was suggested that there was no evidence to support the conclusion of fact 

which I have just read, but I am quite clear that there was ample evidence to 

support it. In cross-examination the defendant said: 


“No question of the company giving me any extra land. If in fact it was 
built on adjoining land, this was a mistake. The-brick wall was put up 
intending it for the boundary between my property and the company’s. 
It was so understood by me in my capacity as owner of the south property 
and as director of the company owning the north property.” 


On that last sentence, counsel for the plaintiff took the point that, in the circum- 
stances, the company was really never bound by any of the consequences which 
might otherwise have flowed from what took place between the defendant and the 
company. Counsel submitted that, following the strict language of the defen- 
dant’s answer (which, no doubt, was given in answer to a question framed 
appropriately in cross-examination) the defendant had merely agreed with 
himself as director, and that the company as such should not be taken as having 
accepted the arrangements which the defendant was seeking to make. I am, 
however, quite satisfied that that is not so. From the evidence given by the 
defendant’s father it is quite plain that the father was fully aware of what the 
defendant was proposing to do, and that the father, who controlled the company, 
fully authorised the company’s participation in what followed and assented 
to it, and, therefore, assumed for the company all the consequences that would 
naturally and properly flow. ; 

From the passages which I have read it will have been made plain that the 
garage, part of the building which was proposed and which was, in fact, erected 
and the north wall of which was to form the boundary, encroached somewhat 
on the north plot. If, from a post which was actually on the site marking the 
extreme north-west corner, adjacent to Hamlet Road, of the south plot, a 
straight line, substantially parallel with the northern boundary of the north 
plot, were drawn to the back line, then the garage, in one part of it, went across 
that line into the north plot to the extent of some two or three feet. It is that 
which has given rise to the present action. Assuming that the boundary were 
to go along the north side of the garage, then it would proceed from Hamlet 
Road and form, not a single straight line, but two lines at an extremely obtuse 
angle, and, to the extent of the part of the land which would lie between the 
obtuse angle and the straight line, it is claimed that the plaintiff is entitled to 
relief. From the back of the garage, that is to say from the east side of the garage, 
there was a post-and-wire fence to the back of the plot, and, as the learned judge 
found, it was the mutual intention of the company and the defendant that 
thenceforth the garage wall and the fence should constitute the actual boundary 
between their plots. At the same time as this building operation occurred, 
another operation of a somewhat different character took place. In order to 
save the expense of having two pipes or drains from the two plots of land, or 
from any houses built on them, to the road, the idea was conceived of putting 
a manhole on the north plot, bringing to the manhole, by means of an underground 
drain, the water which would collect on or flow from the newly erected premises 
of the defendant, and then the water would flow from the manhole to the road 
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by a route which re-crossed the boundary and went under the defendant’s land. 
The scheme was that, in due course of time, the manhole should also collect 
water from the north land, so that there would be one outflow from the manhole 
to the main drain in the road serving both properties. It was a sensible and 
economical arrangement. 

So matters stood when, on Apr. 29, 1952, the company proceeded to dispose 
of its still vacant plot to Mr. Lister. The evidence given by the defendant (and 
the judge expressed the view that he was a witness of care and reliability) was 
that Mr. Lister inspected the property before purchasing it. In his judgment 
the judge said: 


“I should be perfectly prepared to hold as a question of fact—if, indeed, 
it were relevant—that the company never intended in the minds of their 
officers to convey anything more than what they had enjoyed. Indeed, as 
I have already said, they had always considered what I have called the actual 
boundary as representing the true boundary. Mr. Lister was not called, 
but the defendant gave evidence, which I accept, that he [Mr. Lister] visited 
the site before he purchased: and that he saw or could see just where the 
actual boundary lay.” 


Unfortunately, it appears that no thought was given at that stage to verifying 
the position of the boundary, and, whatever may have been intended, the 
conveyance to Mr. Lister was expressed in the following form, so far as relevant. 
After reciting that the north plot was still vacant land, the parcels were described 
as 


‘“ All that piece of land situate in the parish of Romford in the county 
of Essex part of the land known as the Havering Park estate and abutting 
upon the south-east side of a road known as Hamlet Road which said piece 
of land has the several dimensions following, namely .. .”’ 


There then followed an exact repetition of the dimensions mentioned in the 
conveyance of the north plot in 1932 and there followed a similar reference to 
the numbers on the Park estate plan, and the description concluded again, 
echoing the language of the earlier deed, ‘“‘ and for the purposes of facilitating 
identification only is delineated and shown by the colour pink on the plan 
drawn on ” the conveyance of 1932 by Mr. Ansell to Mr. Turner. It is, of course, 
elementary that the mutual intentions of the parties to a deed cannot override or 
distort its language, although they may give rise to the right of one or other of 
the parties to have that language rectified. I will not, however, for the moment 
pause to express any view of the meaning of that conveyance. It is obvious 
that, if, according to its true effect and construction, all that that conveyance 
was apt to convey to Mr. Lister was the land in fact lying to the north of the 
garage wall and the post-and-wire fence, then that was all that Mr. Lister had 
when he, in due turn, came to sell shortly thereafter in the same year to the 
plaintiff. It appears that Mr. Lister bought as what is sometimes called a 
speculation, for the purpose of re-selling to the plaintiff or to some other purchaser. 
On Nov. 18, 1952, the plaintiff bought from Mr. Lister the same plot that Mr. 
Lister had bought. The language of the conveyance to the plaintiff was, so far as 
is relevant, identical with that which I have already read from the conveyance 
by the company to Mr. Lister. “The plaintiff also bought, for a cash consideration, 
a plan of a bungalow and proceeded in due course to build his bungalow. 
Unhappily for the plaintiff, he was never advised as to the precise dimensions 
which the surface of the ground appeared to show as comprised within his plot 
and the dimensions which, according to the various plans, ought to have been 
shown; but when he proceeded with his bungalow (and he seems to have 
proceeded to a very advanced stage before he realised what the effect was) he 
discovered that the small projection made by the defendant’s garage operated 
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so that the passage between the southern part of the plaintiff’s bungalow and 


the boundary was insufficient to enable the plaintiff to get a motor car through 
it and garage the car at the back of the plot. That, no doubt, would be a sub- 
stantial disappointment to the plaintiff, to say the least. As a result, he then 
discovered the divergence from the area as shown on the plan of 1932, on the 
footing that the southern boundary of his plot was a straight line substantially 
parallel with the northern boundary. That it is not quite parallel is obvious 
from the fact that the eastern boundary is shorter than the road frontage, but 
the regularity of the design, as I have already indicated, is apparent, and the 
position of the defendant’s garage was inconsistent with the natural inferences 
from the plan. 

In the end, after the defendant had made a laudable, and by no means 
ungenerous, attempt to assist the plaintiff, the present action was begun. It 
was stated to be an action for trespass, but, as counsel for the defendant pointed 
out, it should, perhaps, be described more correctly a8 an action for ejectment. 
In the prayer of the claim, the plaintiff sought not only a declaration that, to 
the extent which I have indicated, the south plot and the buildings on it had 
encroached on the north plot, but also an injunction which would, in effect, 
cause the encroachments to be removed and the defendant to depart from that 
part of the plaintiff’s territory which the defendant had wrongfully occupied. 
During the course of the trial, however, counsel for the plaintiff made it clear 
that he no longer sought an injunction. He confined himself to seeking a declara- 
tion as to the position of the boundary and a sum of damages, being damages 
suffered up to date, estimated in the claim at the figure of £19. Those circum- 
stances are not irrelevant when I come to consider the subject of the cross-appeal. 
There was also a claim in connection with the manhole. According to the 
particulars of claim, the plaintiff also claimed that the defendant had trespassed 
on the plaintiff’s land by putting thereon a manhole and drains. As will later 
appear, that is not, in truth, his claim at all. The claim—and on this the 
plaintiff succeeded—was that the defendant had wrongfully allowed water from his 
land to pass to the plaintiff’s manhole by an underground drain on the plaintiff’s 
land. That, indeed, is a trifling matter of itself, as the judge held, and, no doubt, 
would never have been the subject of litigation had it not been that, as inevitably 
happens with all human beings when they quarrel, every possible item of dispute 
is brought into play. 

On those claims the learned judge held, first, that the conveyances of the 
north plot (and particularly the conveyance from the company to Mr. Lister), 
on their true construction, conveyed the whole of that plot which had been the 
subject of the conveyance of 1932; that is to say, that the conveyances were 
apt to convey and did convey that area which I have described as lying between 
the obtuse angle and the straight line. The learned judge, however, held that, 
in the circumstances which I have described, when the defendant built his 
Lunaperal and garage the company and its successors in title, including the 
PI a ; ie i Donat Lt from so asserting and from asserting that the boundary 

y other position than that shown on the ground by the garage wall and 
the fence. That part, the main part, of the plaintiff’s claim, therefore failed: 
but, as regards the manhole, the judge came to the conclusion that the ri ht 
which the defendant had at one time enjoyed to discharge his water by i 
ccaailaeny ae beet tagicas ’s manhole was the subject of a revocable 
ne fice ee eee : ene had been revoked in fact. Although 
of that matter of ear > any other remedy, he awarded the plaintiff, in respect 

plaint, the contemptuous sum of one shilling for damages 
The result of the two days’ trial was, therefore an order, commend = in 

, : pen , , ably brief in 
form, which said that the plaintiff should recover from the defendant one shilli 
in damages, but made no other order as to costs or otherwise. rea 
judgment the plaintiff has appealed and the defendant has cross-appealed. 
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On the main question, the broad conclusion at which the judge arrived, 
namely, that the plaintiff failed, would appear to me to have all the commenda- 
tion which common sense and the realities of the case can give it; and a conclusion 
that, at this time and after all that has occurred, the boundary is to be treated 
for all practical purposes as being along the line shown on the plan, with the 
result that, apart from the concession made by counsel for the plaintiff, as a 
matter of strict right the plaintiff could require the removal of part of the garage 
and of the fence, would appear hardly comprehensible to anybody but a lawyer. 
As Morton, J., however, observed in Wallington v. Townsend (1) ({1939] 2 All 
E.R. at p. 228), these apparently simple, even trifling, matters have an unhappy 
knack of giving rise to most difficult questions. The first question—and it has 
formed a part of the cross-appeal—is whether the judge was right to hold, as he 
did, that on the true construction of the deeds there was conveyed to Mr. Lister 
and by Mr. Lister to the plaintiff the whole area defined and also delineated on the 
conveyance of 1932 of the north plot. In his judgment, the learned judge said: 


** Tt seems to me that it would be a wrong method of construction to give 
to the parcels of the conveyance of Apr. 29, 1952 [the conveyance from 
the company to Mr. Lister] a different meaning from that of the parcels 
of the earlier conveyance of June 22, 1932, and that the property conveyed by 
the former must have had the same boundaries as the property conveyed 
by the latter.” 


I have, for my part, been much impressed by the forceful character of the 
argument in the other direction. A conveyance purports, on the face of it, to be 
a conveyance of a piece of land, of something real, of part of the surface of the 
earth and that which underlies it. It is, therefore, as I understand it, legitimate 
to look at the physical facts, not for the purpose of distorting the language of 
the deed, but for the better identification of that which the language describes. 
Here there is described a plot of land fronting on a road called Hamlet Road in 
Romford. If at the relevant date in 1952 an inspection had been made of the 
locus in quo, it is plain that, on the face of it, the southern boundary of the plot 
then intended to be the subject of the deed was marked on the surface of the 
earth by that which had been put on it. We are concerned, however, not with 
the intention of the parties, but with the words of the deed, and I must, therefore, 
see what the deed of Apr. 29, 1952, said: 


“All that piece of land situate in the parish of Romford in the county 
of Essex part of the land known as the Havering Park estate and abutting 
upon the south-east side of a road known as Hamlet Road which said piece 
of land has the several dimensions following, namely, a frontage to the said 
Hamlet Road of forty feet or thereabouts a length along its north-east side 
of 173 feet or thereabouts and a width at its rear or south-east side of thirty 
feet or thereabouts and comprises the north-easterly portion of Plot No. 55 
and the south-westerly portion of Plot No. 54 on the said Havering Park 


9 


estate... 


If the description had stopped there (subject to the possible effect, about which 
we have heard no argument, of the reference to plots on the Havering Park estate), 
I confess that, for my part, I should have thought it would be plain that the 
property intended to be described was to be identified as that which on the 
surface of the earth was (inter alia) indicated and marked by the northern wall 
of the garage and the post-and-wire fence. There was no exact delineation of 
the vital boundary, the southern or south-western boundary. The area is not 
stated and, in my opinion, there is nothing which would have inclined a see ie 
hold, as a matter of construction, that the property conveyed was to be identi 5 
otherwise than by reference to what was to be found on the site. The parce ie 
’ however, do not stop there. They proceed: ““. . . and for os pba hk 
facilitating identification only is delineated and shown by the colour p! 
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the plan drawn on a conveyance dated”, and then there is a reference to the A 
Ansell-Turner conveyance of 1932. I do not, for my part, doubt that that 
reference is, at least, a strong indication to the reader of the deed of April, 1952, 
that the subject of that deed was the same as the subject of the deed of 1932; 
but is that inference from the language so compelling as to govern the matter 

to the exclusion of the facts to be discerned from looking at the land ? Counsel 

for the defendant, in what to me was a forceful and persuasive argument, drew B 
attention in this respect to the difference between the language in this case 
and that which had come for the determination of Morton, J., in Wallington 

v. Townsend (1), for in the latter case, where the problem was of a similar nature, 

’ the deed of conveyance contained this very different formula, “... as the same 

is more particularly delineated on the plan annexed hereto and thereon coloured 
pink...” Morton, J., stated that the view which he felt compelled to adopt C 
was one which he would not adopt unless the words were so strong that he felt 
himself judicially incapable of resisting their proper inference, and that he thought 
that those words which I have just read were too strong. He said ([1939] 2 All 
E.R. at p. 236): 


‘“. ,.I find myself unable to come to any conclusion other than that, on D 
the true construction of the contract, the disputed strip is included in the 
land contracted to be sold to the plaintiff.” 


As will have been observed from what I have just read, that was a case of con- 
tract, where it might perhaps have been thought that there was less compulsion 
than in the case of a conveyance, and I do not minimise the effect that must be 
given to the circumstance that we are dealing with the completed deed, a con- E 
veyance. As I have already indicated, however, I have found, for my part, 
great force in the argument of counsel for the defendant that the somewhat 
imprecise language in the present case, which is certainly very different language 
from that in Wallington v. Townsend (1), is not of so compelling a character 
that one should conclude, as a matter of construction, that the area conveyed 

in 1952 must be the same as the area indicated in the deed of 1932 and that the F 
former is to be regarded as comprehending a strip bounded on the south side 

by an absolutely straight line. 

It is plain that, when a building estate is divided as this one is, the plots 
shown on the plan are clearly intended to be regular and uniform. I have, 
however, felt that there was much force in the submission that, although the 
words which I have read from the deed of April, 1952, are plainly apt to describe G 
the original subject-matter of the deed of 1932, they are also equally apt to 
describe a plot of land which is to some extent (I think it is a matter of degree, 
and I would, therefore, say a small extent) different from the original as a result 
_ of some slight differences on the surface. I gave an example during the argument. 

If, in making up Hamlet Road for public use, some small piece at a corner or 
along the front had been taken from or added to the area originally intended H 
as the north plot, I should, for my part, have been strongly inclined to suppose 
that the description which I have read was apt, on its fair reading, to describe 
the slightly altered configuration of that which was, in substance, the same plot. 
My two brothers, however, do not take that view. They take the view, which the 
learned judge expressed, that, as a matter of construction, the deeds of 1952 
must be taken to have conveyed the same property as had the deed of 1932, 
and they indicate that a contrary view (tempting though it is, because in line 
with the manifest intention of both parties) is to yield to distortion of the language 
in order to try to give effect to intention, a thing which in itself is not, of course, 
legitimate. Having regard to the view which they take, I do not, therefore, 
propose to express any conclusion of my own on this part of the case. 

I turn to the question of estoppel, on which the learned judge found in favour 
of the defendant. I have already disposed of the point taken in reply by counsel 
for the plaintiff that the position of the defendant as the individual owner of the 
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south plot and as a director of the company which owned the north plot qualifies 
the natural consequences which would flow from activities otherwise to be 
attributed to the company. Counsel for the plaintiff also maintained that the 
conclusion based on estoppel was erroneous because of the absence of what he 
said was an essential element in a case of estoppel of this kind, namely, knowledge 
by the party alleged to be estopped of that party’s true right. He referred us 
to the formulation of requisites by Fry, J. (15 Ch.D. at p. 105) in the class of 
case with which he was dealing in Willmott v. Barber (2). In my judgment, 
that formulation was addressed and limited to cases where the party was alleged 
to be estopped by acquiescence and was not intended to be a comprehensive 
formulation of the necessary requisites of any case of estoppel by representation. 
The doctrine of such estoppel, which is really a rule of evidence, is to be found in 
many circumstances and is of a much more general character. In SPENCER 
BowER ON ESTOPPEL BY REPRESENTATION, at p. 9, I find a statement of the 
governing principle which I am content, for the purposes of this judgment, to 
adopt as accurate: 


‘From a careful scrutiny and collation of the various judicial pronounce- 
ments on the subject, of which no single one is, or was perhaps intended 
to be, quite adequate [I think that ‘“‘ adequate ’’ there means “ exhaus- 
tive ’] . . . the following general statement of the doctrine of estoppel by 
representation emerges: where one person (* the representor ’) has made a 
representation to another person (* the representee ’) in words, or by acts and 
conduct, or (being under a duty to the representee to speak or act) by silence 
or inaction, with the intention (actual or presumptive), and with the result, of 
inducing the representee on the faith of such representation to alter his 
position to his detriment, the representor, in any litigation which may after- 
wards take place between him and the representee, is estopped, as against the 
representee, from making, or attempting to establish by evidence, any aver- 
ment substantially at variance with his former representation, if the 
representee at the proper time, and in the proper manner, objects thereto.” 


In my judgment, on the facts of the present case there was, beyond a per- 
adventure, a representation by the company to the defendant having all the 
qualities which Mr. SPENCER Bower enumerated and, therefore, having all its 
consequences. In effect, and by way of paraphrase only, the defendant said to 
the company: “ Our boundary shown on the small plan has never been marked 
out on the land. I want to build a bungalow and a garage. I have made plans 
and I believe that the boundary goes as it is shown on my plans. I want to 
build accordingly. It may be that I take a little bit of your land or that you 
take a little bit of mine, or both, but do you assent to the boundary being so 
assumed and fixed ?”’ The company, in effect, replied: “ Yes, we do. What is 
more, we will assist you to carry out your purpose and build your house and 
garage for you at your cost.”? If matters had turned out otherwise and it had 
been necessary to decide the point, I think that this would be a case of mutual 
representations of fact which were made with the intention that they should be 
acted on, and which were acted on; but in the circumstances I am concerned 
only with the representations on behalf of the company and, in my judgment, 
it is quite clear that the company then represented that the position of the 
boundary was where the defendant had shown that, as he thought, it ought to 
go. Is it really suggested—for this must, I take it, follow from an argument 
to the contrary—that the company, having assented to what had been proposed, 
having participated in what followed, and having taken the sum of £2,200 from 
the defendant for building the garage and his house in the places which he had 
identified, could turn round later and tell the defendant that, having now 
“measured the plot more accurately, he must take down that part of the garage 
which encroached on the company’s land and which the company had just built 
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at the defendant’s expense ? It seems to me that such a suggestion would, A 
indeed, shock common sense and the realities of the case. 

If that is right, the question is whether the disability on the company’s part 
from averring the boundary to be in any place other than that where the company 
and the defendant had put it is equally binding on the plaintiff. Im my judgment, 
that can also be answered clearly in favour of the defendant; and I accept the 
passage which counsel for the defendant read from the judgment of MANSFIELD, B 
C.J., in Taylor v. Needham (3). That was a case of estoppel between lessor and 
lessee, but the principle is the same. MaNnsFIExD, C.J., said (2 Taunt. at p. 282): 


“Then the question comes, whether the assignee of the lease may be 
allowed to controvert the title of the lessor, when the lessee, under whom he 
derives, could not controvert the title of the lessor; so that the assignee 
should have a better right than he from whom he derives it. Exclusive 
of all the dicta, it would be a very odd thing in the law of any country, if A. 
could take, by any form of conveyance, a greater or better right than he 
had who conveys it to him; it would be contrary to all principle. But it 
does not rest merely on the general principle; for if you look into all the books 
upon estoppel, you find it laid down, that parties and privies are estopped, 
and he who takes an estate under a deed, is privy in estate, and therefore D 
never can be in a better situation than he from whom he takes it.” 


My conclusion, therefore, on the present appeal is that counsel for the plaintiff 
has failed to satisfy me that there are any good grounds for differing from the 
judge’s conclusion. 

I now come to the vexed but trivial matter of the manhole. When the builder E 
began to erect the plaintiff’s bungalow on the north land, the manhole which was 
under the surface soil came to light and was found to be in a position inconvenient 
for and unsuitable to the position of the bungalow. The builder then communi- 
cated both with the plaintiff and the defendant. It had become clear’ to the 
builder (and, through him, to the plaintiff) that an underground drain from the 
defendant’s land led into the manhole, and the builder wondered what he had 
better do about the drain when altering the position of the manhole. As the F 
plaintiff refused to take any responsibility in the matter, the builder moved the 
manhole to a more suitable situation and then re-connected the drain leading sur- 
face water from the defendant’s land into the manhole at its new position. What 
exactly happened as regards the outflow is not so clear, but from a plan prepared 
by the plaintiff’s surveyors it appears that the outflow went back again on to the 
defendant’s land, and I infer (and the facts fully justify the inference, part icularly G 
since the onus in this matter is on the plaintiff) that the substantial result 
remained that the manhole served the discharge from both plots, and that the 
discharge was taken from the manhole into an outflow across the defendant’s 
land into the main drain or sewer in Hamlet Road. Although, in the prayer of the 
claim, the plaintiff sought to say that the wrong of which he complained was the 
putting or building on the plaintiff’s land of a manhole and a drain, it became 
clear that the real cause of complaint was (technical though it be) something in 
the nature of a nuisance rather than a trespass, namely, the discharge through 
oe sy alan drain on to the plaintiff’s land of water from the defendant’s 

and. 

The judge’s conclusion was to the effect that, at the time when these arrange- 
ments for underground drainage were originally made, something in the autre I 
of an equitable easement came into existence, but that the defendant’s rights 
were not binding on the plaintiff owing to failure on the defendant’s es to 
register them. The judge, however, went on to say that the effect of ihe r 
connection with the drain was that the defendant had a licence to go ie 
discharging until the licence was revoked and that the licence had been eta 
by a letter of June 2, 1954, from the plaintiff to the defendant. I have, with all 
respect, come to a different conclusion. I think that the learned judge omitted to 


ke 
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take note of the fact (which I have stated and which I have inferred) that from the 
manhole the outflow taking both the plaintiff’s water and the defendant’s water 
came through an underground channel under the defendant’s land into the main 
drain. There was, therefore, something in the nature of mutual licences; and it 
seems to me, as a matter of plain justice and of law, that a person who is enjoying 
one part of such reciprocal licences cannot at the same time purport to revoke the 
other part which imposes a burden on him. In other words, so long as the 
defendant was taking the plaintiff's water, or was liable to take it, through his 
drain under his land, the plaintiff was not entitled to revoke or purport to 
revoke the licence which the defendant had to discharge into the manhole of the 
plaintiff. In my judgment, therefore, the sum of one shilling should not have 
been awarded to the plaintiff. There should have been no award, and this part 
of the plaintiff’s claim, like the rest of it, should have been dismissed. 

[His Lorpsuip then dealt with the question of costs, and held that as the 
appeal failed and the cross-appeal was substantially successful, the defendant 
was entitled to the costs of the appeal and the cross-appeal, and should recover 


one-half of his costs in the court below.] 


JENKINS, L.J.: I agree that this appeal fails. The defence, as pleaded, 
was to the effect that, on the true construction of the conveyances, the conveyance 
of Nov. 18, 1952, from Mr. Lister to the plaintiff conveyed to the plaintiff only 
that area of land remaining on the footing that the wall which had been erected 
from the north-western extremity of the defendant’s frontage back to the garage 
which had also been erected, the northern wall of the garage itself, and eastward 
of that again the chicken-wire fence, constituted the southern boundary of the 
plot. On that footing, of course, there would have been no encroachment. The 
learned judge rejected that contention and, in my opinion, he was right in 
rejecting it. The title to the northern plot begins with a conveyance of June 22, 
1932, from Mr. Ansell to Mr. Turner. In that conveyance the property conveyed 


is described as having the several dimensions following. Then the frontage to 


Hamlet Road of forty feet or thereabouts is given, the length along the north-east 
side of 173 feet or thereabouts is given, and, finally, the width at the rear or 
south-east side of thirty feet or thereabouts is given. The southern boundary is 
described only by saying that the property conveyed “is adjoined on its south- 
west side by other land about to be conveyed by the vendor to the purchaser ”’, 


and the description concludes by saying that the premises are “‘ for the purpose 


of facilitating identification only delineated and shown by the pink colour on the 
plan drawn on these presents’. The plan referred to shows coloured pink a 
somewhat elongated piece of land extending eastward from the then proposed 
Hamlet Road. It shows the frontage to that road of forty feet, the depth 
on the north side of 173 feet, and the width at the rear of thirty feet. To the 
south it shows the plot bounded by what is, to all appearance, a straight line. 
Speaking for myself, I have no doubt that this conveyance must have operated, 
as the learned judge held, to convey a plot of land with three sides of the dimen- 
sions stated, and the fourth side a straight line from the southern extremity 
of the plot’s frontage to the proposed Hamlet Road to such a point as would give 
the stipulated width of thirty feet to the rear boundary of the plot. That the 
southern boundary should be anything else but straight seems to me an impossi- 
bility. If it were not straight, the whole matter as regards the parcels would be 
involved in complete uncertainty. It might be a wavy line, it might be a curved 
line, and no one could tell how much land was being conveyed or what its shape 
or area might be. One, therefore, starts with a conveyance, as I think, of a plot 
with a straight southern boundary between the points which I have mentioned. 
In every subsequent conveyance the same description in all material respects 18 
used, and there is in each such conveyance a reference back to the same plan. 
It is true that the plan is referred to as being for the purpose of eomupaea! 
identification only, and, therefore, cannot control the parcels in the body o 
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any of the deeds. Nevertheless, the use of the same plan, I think, ao it 
clear beyond argument, having regard to the repetition of precisely the same 
dimensions, that what was conveyed on each occasion, so far as the northern 
land was concerned, was precisely the same plot as was conveyed in 1932. 
Speaking for myself, I fail to see how the meaning of the language of the con- 
‘veyance to the plaintiff can be affected by the circumstance that, before the 
conveyance to Mr. Lister, W. & M. Brown (Builders), Ltd., and the defendant 
had made these allegedly encroaching erections. Accordingly, I am unable to 
take the same view as my Lord on this part of the case; for, to my mind, the 
learned judge was clearly right in holding that this contention failed and that, 
accordingly, the low wall running back from the north-west corner of the 
defendant’s premises, and the northern portion of the garage to a width varying 
from two feet to about five feet, did encroach on the plaintiff's land as conveyed 
to him by Mr. Lister. - 

That, however, does not conclude the matter; for the defendant also relied 
on the doctrine of estoppel, the suggestion that this doctrine might be relevant 
in the circumstances having fallen from the learned judge in the course of the 
hearing. I will not take up time by repeating the reasons which my Lord has 
given for his view on this aspect of the case; for, in my judgment, a clear case of 
estoppel is made out, having regard to the circumstances in which the wall and 
the garage were erected. I think that probably the most apposite statement of 
the rule regarding estoppel is the one to which the learned judge himself referred, 
which was cited with approval by Smmonps, J., in Re William Porter & Co., 
Ltd. (4) ({[1937] 2 All E.R. at p. 363), and which comes from the judgment of 
Lorp CAMPBELL, L.C., in Cairncross v. Lorimer (5). I need not take up time by 
referring to the passage at length again, but I think it is in complete accord with 
the conclusion that the company was estopped in this case. If the company was 
estopped, it follows (as my Lord has said) that, on the principle stated in Taylor 
v. Needham (3), the plaintiff, as successor in title of the company, can be in no 
better position. Accordingly, I agree that the appeal fails. 

As to the trifling but somewhat difficult matter of the manhole, the story 
seems to have been this. When the defendant was building his bungalow, some 
means had to be devised for carrying rain water away from his building. When the 
northern land also was built on, which, no doubt, was plainly contemplated 


at that time, it would be necessary for a similar provision to be made for the ~ 


rain water from the buildings on that plot also. In those circumstances, by 
agreement between the defendant and the company, a manhole was ‘installed 
on the company’s land and it was connected by means of a pipe to the appropriate 
gutters or other means of conveying water on the defendant’s land. As explained 
by the defendant’s father, it was necessary that the water collecting in this 
manhole should be carried off to the main sewer. That would involve, not only 
laying a pipe from the manhole to the road, but taking up the road for the 
purpose of making connection with the sewer. That, no doubt, would be a 
laborious and somewhat expensive matter, and this arrangement had the 
advantage of avoiding the duplication of that operation, for one connection was 
made between the manhole which I have mentioned and the main sewer, coming 
back across the defendant’s land for that purpose, with the result that, if and 
when an additional connection for carrying rain water from the ocuipare 
property had to be made, the one exit to the main sewer would serve both. 
It appears that, when the plaintiff’s objection to the presence of the manhole was 
raised, his builder removed the old manhole and substituted another, but, as I 
understand the evidence, the pipe from the plaintiff’s premises was reo eeee 
and connection was also made with the main sewer by means of the existing 
pipe which had been led across the defendant’s property. There is no suggestion 
in the evidence that this means of connection with the main sewer was abandoned 
or that any new means of connection was provided. The plaintiff in his evidence 


wa 
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said: ‘ I don’t know if water from this manhole flows back on the defendant’s 
land. His manhole was too high to take my surface water away. It may = 
that my water runs across his land.” [I think, as the evidence stands it is a 
fair inference that the water from the existing manhole is still flowing Boron the 
defendant’s land by means of the pipe laid in his ground. 7 

In those circumstances, as my Lord has pointed out, the position is this. The 
original manhole was laid under a reciprocal arrangement whereby the company 
was to receive the defendant’s rain water and collect it in a manhole on the 
company’s property, the company was to be at liberty to make a further con- 
nection to that manhole, and connection between the manhole and the main 
sewer would be made for the benefit of both parties by means of a pipe running 
across the defendant’s land. I think it is a fair inference on the evidence that 
although a fresh manhole was substituted, the existing system of pipes, Re 
conjunction with the new manhole, continued to perform the function con- 
templated at the time of the original installation. That being so, I agree with 
my Lord that it is not open to the plaintiff to object to the defendant’s pipes or 
the flow of water through the defendant’s pipes on to his land as constituting 
a trespass, inasmuch as this is part of a reciprocal arrangement of which the 
plaintiff still has the benefit in the shape of the flow of water allowed to him 
through the pipe going back on to the defendant’s land, across that land, and into 
the main sewer in the roadway outside. Accordingly, in my view, the appeal 
fails and the cross-appeal should be allowed, with the consequences which my 
Lord has indicated. 


MORRIS, L.J.: In my judgment, it has first to be considered what land 
is referred to and denoted in the conveyance to the plaintiff of the plot which he 
bought. The conveyance was made on Nov. 18, 1952, the vendor being Mr. 
Lister. The description of the land which was conveyed begins with the words: 


“ All that piece of land situate in the parish of Romford in the county of 
Essex part of the land known as the Havering Park estate ”’, 
and ends with the words: | 
“and for the purposes of facilitating identification only is delineated and 
shown by the colour pink on the plan drawn on a conveyance dated June 22, 
1932, made between Allen Ansell of the one part and Cyril Regent Turner of 
the other part.” 
A perusal of the conveyance from Mr. Ansell to Mr. Turner shows that the plot of 
land was there described in almost identical terms. In the earlier conveyance the 
reference is to a proposed road intended to be called Hamlet Road. The words of 
description and limitation which are used there contain three measurements, 
namely, those of the frontage to Hamlet Road, the length of the north-east side 
and the width at the rear. The plan is to be looked at in order to assist in 
identifying the plot of land. Ifthe plan is so used, there is nothing which suggests 
that the lines of the boundaries connecting the frontage to Hamlet Road with the 
rear are other than straight. That they should be so would, in my judgment, 
be the natural supposition and inference. 

- Following on the conveyance of June 22, 1932, from Mr. Ansell to Mr. Turner, 
the land was conveyed by Mr. Turner to Mr. Walker on June 2, 1938, and 
reference was made to the plan on the conveyance of June 22, 1932. On July 18, 
1949, Mr. Walker conveyed the plot to Walter and Maurice Brown (Builders), 
Ltd., and the land was described substantially as it was in the conveyance of 
1932. On Apr. 29, 1952, Walter and Maurice Brown (Builders), Ltd., conveyed 
the plot to Mr. Lister, and again the description was substantially as it was in 
the conveyance of 1932. By this date the defendant had built on his plot and 
had, in fact, encroached to some extent on the plot which belonged to Walter and 
Maurice Brown (Builders), Ltd., but, in spite of this, the company in executing oi 
conveyance described the plot in almost identical terms with those employe 
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in the conveyance of July 18, 1949, from Mr. Walker to the company, which 
were substantially the same terms as those employed in the conveyance of 1932. 

In view of all those circumstances, I have formed the conclusion that, as a 
matter of construction, the plot which was conveyed to the plaintiff was the 
same plot as was described in the conveyance of 1932 and that its boundaries in 
length followed straight and direct lines. It follows from this view that the 
plaintiff, unless precluded from so doing, can complain of the presence on his 
land of some part of the defendant’s garage and of the low wall. In considering 
whether the plaintiff can so complain, it has first to be decided whether the 
company could, in the period just before it sold the plot to Mr. Lister on Apr. 29, 
1952, have made complaint. In my judgment, the company could not have 
done so. The company accepted the instructions of the defendant to build for 
him on his plot. There was then no marked-out boundary between the two 
plots. The company acted both through the defendant and also through his 
father, who held the majority of shares in the company. The bungalow and 
garage of the defendant were built, and the company received payment. There 
was no intention of ceding any land from the company to the defendant and the 
latter had no intention of encroaching over his boundary. The defendant’s 
father said in evidence that he intended to build only on the land of the defendant. 
The defendant said: 


“The brick wall was put up intending it for the boundary between my 
property and the company’s. It was so understood by me in my capacity 
as owner of the south property and as director of the company owning the 
north property.” 


If the company, acting through its agents, had said in terms to the defendant 
that the company recognised that there were no visible boundaries between the 
two plots, that the company appreciated that the defendant wished to have an 
assurance that he could safely proceed to build in accordance with his projected 
plans without being in danger of being accused by the company of encroaching 
on its land, and that the company was willing to give such an assurance, I cannot 
conceive that, after the defendant had relied on such assurance and paid the 
company for building according to plan, the company could subsequently have 
complained that the defendant was trespassing on its land. The company would 
be estopped. Although the company did not make express statements in the 
terms which I have mentioned it did, in my judgment, by its conduct impliedly 
represent that the defendant could safely proceed to build as he planned, and 
the company would, in my judgment, at a later date have been estopped from 
alleging that the defendant had done wrong and was trespassing on the com- 
pany’s land. If this would have been the position of the company, would 
Mr. Lister have been, and is the plaintiff, better placed ? In my judgment, the 
answer is: No. The judgment of MansFrEetp, C.J., in Taylor v. Needham (3) 
is, in my judgment, clear authority for this view. I, therefore, consider that, as 
cae these matters, the appeal against the judgment of the learned judge 
ails. 

In regard to all the other matters relating to the issues of the manhole and the 
drains, and to the issues in relation to costs, I do not desire to add anything to 
what my Lords have said, except to say that I am in agreement with the con- 
clusions that they have expressed. ~ 

Appeal dismissed ; cross-appeal allowed. 


Solicitors: Sidney Torrance & Co. (for the plaintiff); L 
: plaintiff); Sackville, Hulk 
Archdale, Hornchurch (for the defendant). aoe 


[Reported by F. Gurrman, EsqQ., Barrister-at-Law.] 
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A 
CARMARTHENSHIRE COUNTY COUNCIL v. LEWIS. 
[House or Lorps (Lord Oaksey, Lord Goddard, Lord Reid, Lord Tucker and 
Lord Keith of Avonholm), January 24, 25, 26, February 17, 1955.] 


Education—Local education authority—Negligence—Child at nursery school— 
Permitted to run on to highway—Injury to vehicle’s driver in avoiding child. 
A small boy, aged about four years, who was a pupil at a nursery school 
conducted by the appellants, the local education authority, was made ready 
with another child to go out for a walk with one of the mistresses. The 
mistress left them unattended in the classroom, she herself going to get 
ready. While out of the classroom she met another child who had cut himself 
and she bandaged him. During her absence of about ten minutes, the boy 
C got out of the classroom and made his way out of the school playground 
through an unlocked gate down a lane into a busy highway where he caused 
the driver of a lorry to make the lorry swerve so that it struck a telegraph 
pole as a result of which the driver was killed. His widow brought an action 
for damages for negligence against the appellants. 
Held: (i) in the circumstances of the case, there was no negligence on the 
D part of the mistress concerned. 
(ii) (by Lord Gopparp, Lorps Rep, TucKER and KEITH OF AVONHOLM; 
Lorp OakSEY not concurring) the presence of a child as young as the 
child in the present case wandering alone outside the school premises in 
a busy street at a time when he was in the care of the appellants indicated 
a lack of reasonable precautions on the part of the appellants who had 
E given no adequate explanation of the child’s presence in the street, and, since 
it was foreseeable that such an accident as happened might result from 
the child being alone in the street, the appellants were guilty of negligence 
towards the deceased and were liable to the respondent in damages. 
Decision of the Court oF APPEAL, sub nom. Lewis v. Carmarthenshire 
County Council ([1953] 2 All E.R. 1403) affirmed on a different ground. 


[ Editorial Note. Although the decision of the Court of Appeal was affirmed 
on a different ground, viz., the negligence of the local education authority, not 
the negligence of the mistress, there was no dispute in any court that, judged 
by the test of foreseeability, there had been a breach of duty towards the deceased 
in not preventing a child of about four years of age being unattended in a busy 
G Street ata time when he was in the care of a school authority. Lorp Oaksry did 

not dissent from this, but he did not concur in the decision to dismiss the appeal 
because he considered that the appeal ought to stand or fall on the issue of the 
negligence of the mistress. 
As to the Persons to whom Duty to Take Care is Owed, see 23 HaLsBury’s 
Laws (2nd Edn.) 572, para. 825; and for cases on the subject, see 36 DIGEST 
epl.) 15, 61 et seq. 
a a a tere ei toees Requiring Explanation to Rebut Negligence, see 23 
Hauspury’s Laws (2nd Edn.) 672, para. 956; and for cases on the subject, see 


36 Dicest (Repl.) 143, 753 et seq. | 


B 


Cases referred to: 
(1) Searle v. Wallbank, [1947] 1 All E.R. 12; [1947] A.C. 341; [1947] L.J.R. 
i 258; 176 L.T. 104; 2nd Digest Supp. 

(2) Merryweather v. Nixan, (1799), 8 Term Rep. 186; 101 E.R. 1337; 1 
Digest 683, 2926. 

(3) Héathe Garage, Ltd. v. Hodges, [1916] 2 K.B. 370; 85 L.J.K.B. 1289; 
115 L.T. 129; 80 J.P. 321; 2 Digest: 235, 226. eee 

4) Bolton v. Stone, [1951] 1 All E.R. 1078; [1951] A.C. 850; 2nd Digest Supp. 

is Hay (or Bourhill) v. Young, [1942] 2 All E.R. 396; [1943] A.C. 92; 111 
L.J.P.C. 97; 167 L.T. 261; 2nd Digest Supp. 
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(6) M’ Alister (or Donoghue) v. Stevenson, [1932] A.C. 562; 1932 S.C. (H.L.) 31; 
101 L.J.P.C. 119; 147 L.T. 281; Digest Supp. 
(7) Benmax v. Austin Motor Co., Ltd., [1955] 1 All E.R. 326. 


Appeal. 

Appeal by the education authority from an order of the Court of Appeal, 
dated Nov. 13, 1953, and reported sub nom. Lewis v. Carmarthenshire County 
Gouncil [1953] 2 All E.R. 1403, affirming an order of DEVLIN, J., at Carmarthen- 
shire Winter Assizes, dated Mar. 31, 1953, and reported [1953] 1 All E.R. 1025. 
The facts appear in the opinion of Lorp OAKSEY. 


H. V. Lloyd-Jones, Q.C., and N. G@. L. Richards for the appellants. 
H. Edmund Davies, Q.C., and D. G. Jennings for the respondent. 


The House took time for consideration. 
Feb. 17. The following opinions were read. 


LORD OAKSEY: My Lords, this is an appeal from the Court of Appeal 
affirming a judgment of DEVLIN, J., in favour of the respondent, who is the widow 
of a lorry driver who lost his life, when driving a lorry, in an attempt to avoid a 
little boy, named David Morgan (hereinafter called “‘ David’), aged about 
three and three-quarter years, in College Street, Ammanford. David was a 
pupil at the nursery sehool conducted by the appellants, who are the local 
education authority responsible for the provision and maintenance of schools 
in the county of Carmarthen. This school included a nursery school, an infants’ 
school and a junior school, the premises of which abut on College Street, Amman- 
ford, and are delineated on the plan put in evidence, from which it appears that 
the building marked “ School Ages 7-11” was the junior school, and the building 
marked ‘Nursery School” included both the infants’ school and the nursery 
school, the infants’ school occupying the eastern part of the building marked 
‘* Ages 5-7” and the nursery school the western part marked “ Ages 3-5”. The 
play-pen was used only by the nursery school, and the yard to the south of the 
nursery school was used only by the infants’ school. This yard had access 
through a gate leading into a lane which led to College Street, and the yard to 
the south of the junior school had a gate which led directly into College Street. 

On Apr. 19, 1951, at about 12.15 p.m. after the midday meal, the mistress in 
charge of the nursery school, Miss Morgan, was about to take David and a little 
girl, both of whom had been at the nursery school for a year, out for a walk as 
a treat which she gave daily to two of the children in the nursery school. She 
left David and the little girl, who had got their hats and coats ready to go out 
in the classroom in which two girls of about nine years old from the junior sohwns 
were laying out mattresses, whilst she went to the lavatory. As she came back 
she met a child coming from the play-pen who had fallen down and cut himself. 
She washed and bandaged him and then was taking him to the head mistress 
of the school to see if he should be taken to the doctor, as she did not know 
whether the cut he had was serious, when she met David in the head mistress’s 
office, and it appeared that he had been brought there from College Street, where 
the accident to the respondent’s husband had taken place. Miss Mor “y had 
been away about ten minutes. 

In these circumstances, DEVLIN, J., and the Court of Appeal have held that 
Miss Morgan was negligent in leaving David, and that her negligence caused ee 
accident to the respondent’s husband. I should agree that, if Miss Morgan 
was negligent, her negligence was causally connected with the accident if a 
eee haere ee me aya charge of a schoolmistress, is negligently 

: ' ‘ ray into a crowded street, I am of opinion 
that the negligence is causally connected with an accident caused b oe 
But I do not think Miss Morgan’s conduct was li Se eed 

The standard of care which the law d i mgs i : 
are e law emands is the standard which an ordinarily 
I nt man or woman would observe in all the cireumstances of the case 
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DEVLIN, J., appears, in my opinion, to have disregarded what Miss Morgan said 
as to her reasons for not returning immediately to the two children. He said: 


“ If the case had been that the child was hurt sufficiently badly to give rise 
to a degree of alarm that drove from Miss Morgan’s mind the other calls on 
her, or to put her into the position of having to choose between two duties, 
both of which she could not adequately perform, I should have felt gravely 
handicapped by lack of material. But I think it emerged quite clearly 
from Miss Morgan’s evidence that the defence was not that.” 


In my opinion, however, that was exactly what the defence was. Miss 
Morgan said she bandaged the child who was hurt, and took him to the head 
mistress to see if he should be taken to the doctor as she did not know whether 
the cut he had was very serious. The head mistress was called by the appellants, 
but was asked no question by the judge or the respondent’s counsel on this 
matter. Doubtless Miss Morgan might have taken other steps. She might 
have told David that she would only be a few minutes, or have asked the mistress 
in the play-pen to keep an eye on him, but she knew David to be an obedient 
child who had been under her care for a year, and she knew that he and the little 
girl were waiting, dressed up to go out with her for a treat. The learned judge 
said that they were “‘ dressed up with nowhere to go...” But they were 
going out with Miss Morgan, and I should have thought that that was exactly 
what would have made them wait for the mistress who had promised to take 
them out for a treat. 

In such circumstances, it appears to me perfectly natural that Miss Morgan 
would never have thought that the children would wander out of the school 
into the yard, much less go out through the gate into the lane. As she said, 
they were trained children who had been in the school for over a year. DEVLIN, 
J., appears to have formed a somewhat unfavourable opinion of Miss Morgan 
because of her evidence about the gates out of the yards, which was as follows :— 


“Q.—Can children aged five to seven operate the latch of the gate into 
thelane ? A.—Yes. Q.—There isa latch to the gate into the lane, is there ? 
A.—Yes. Q.—Is there a latch to the gate into the highway, or is it the 
fact you can open it just by pulling it ? A.—By just pulling it. Q.—And 
it is a fact, is it, that you can get from the infants’ yard to the main school 
yard? A.—Yes, my Lord. Q.—Are those gates ever kept locked during 
the play hours when the five to seven’s are out ? A.—Yes. Q.—They are ? 
A.—Yes, they are locked. Q.—Always ? A.—No, not always. Q.—When 
are they kept locked and when are they not ? A.—The head mistress has 
charge of them. Q.—That is why I thought perhaps you might not know 
about it. You know that they are sometimes locked, do you ? A.— Yes. 
Q.—Generally locked, would yousay ? A.—Yes. Q.—From your observa- 
tion, they are generally but not always. But you cannot say, because you 
were not in charge of it, on what system they are kept locked or unlocked ? 
A.—No, my Lord. Q.—One or other of them must, of course, have been 
unlocked on this occasion? A.—Yes. Q.—And you cannot say which ? 
A.No. Counsel for the respondent.—Was the witness referring to both 
gates when she said they might be locked. Was she referring to the main 
gate and the lane gate or not, when she said they were locked during play- 


A.—The lane gate. Q.—Not the other ? A.—No. DeEvun, J.— 


time ? 
Q.—Is it never locked ? 


What about the main gate then? A.—No. 
A.—No.” 
Subsequently the head mistress was called by the appellants to correct Miss 
Morgan’s evidence, and said that the lane gate was closed but never locked. 
Both the courts below have based their judgments on the negligence of Miss 
Morgan, but some of your Lordships are of opinion that, though Miss Morgan 
was not negligent, yet the appellants were negligent for allowing the gate into 
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the lane to be left unlocked. It is true to say that, in further and better par- 
ticulars delivered on Oct. 20, 1952, it was alleged that 


‘One of the mistresses . . . failed to see that the gates leading from the 
school premises to the highway were closed.” 


But the case was not fought on this issue. In fact, the gates were closed but 
not locked. No question was asked of the head mistress why the gates were 
not locked. None of the judges who have heard the case have based their 
judgments on an obligation on the appellants to keep the gates locked and the 
matter is not relied on in any of the reasons to the respondent’s printed case. 

I think, therefore, that the case ought to stand or fall on the issue of Miss 
Morgan’s conduct, and, in my opinion, it cannot be decided in favour of the 
respondent without inferentially holding that education authorities are bound 
to keep children under constant supervision throughout every moment of their 
attendance at school, which, in my opinion, is to demand a higher standard of 
care than the ordinary prudent schoolmaster or mistress observes. An analogy 
between the law as to the liability of owners of animals on highways was dis- 
cussed in your Lordships’ House. But although there are certain similarities 
between children of tender years and animals, I think the law as to straying 
animals is based on the way in which animals have been kept from time imme- 
morial and the impossibility of keeping them under control in all circumstances 
and that there is no true analogy. For these reasons I would allow the appeal. 


LORD GODDARD: My Lords, I need not reiterate the facts of this some- 
what difficult case. The question of general importance that is raised is whether 
there is a duty on the occupiers of premises adjoining a highway to prevent 
young children from escaping on to the highway so as to endanger other persons 
lawfully passing on it. By young children I mean those of such tender years 
that they may be presumed to be unable to take any care for their own safety, 
and whom a prudent parent would not allow to go into a street unaccompanied. 
A long series of cases, culminating in Searle v. Wallbank (1) have established, now 
beyond controversy, that an occupier is under no duty to fence his fields, yards 
or other premises so as to prevent his cattle or other domestic animals from 
escaping on to the highway, though by so doing danger, and it may be disaster, is 
caused to passers by. If, then, an occupier is not liable for the escape of an 
animal, is he to be held liable for that of an infant, who from the standpoint of 
reasoning powers is much the same as a sheep or any other domestic animal ? 
Now once a doctrine has become a rule of law it is the duty of the courts to apply 
and follow it without regard to its origin, but if to follow it would be to extend it, 
in my opinion it is not only legitimate, but essential, to examine the origin and 
reason for it if they are known. How some rules of law arose is not always known. 
For instance, except for the fact that, in 1799 Lorp Kenyon laid it down 

categorically in Merryweather v. Nixan (2) that there was no contribution 
between joint tortfeasors, no one has ever discovered whence the rule came, but. 
it remained the law till abrogated by the Law Reform (Married Were and 
Tortfeasors) Act, 1935. How the rule your Lordships have to consider arose 
is, I think, known, its origin having been explained particularly by Viscount 
Mavcuam, in Searle v. Wallbank (1), and in Heath’s Garage, Ltd. v. Hodges (3) 
in the judgment of NEvILLE, J. It arose because at least most of the roads in 
this country originated over unenclosed country when the open field system of 
farming prevailed and long before fencing became usual, and to this day hundreds 
of miles of roads run through unenclosed land, so cattle, sheep and all domestic 
animals could, and still do, wander on and over such roads and the presence of 
domestic animals was not regarded, to use the words of NEVILLE, J.. as ine 
sistent with the reasonable safety of the public using the road Wwhetne this 
doctrine should prevail in these days of swift moving motor trafic: at least in ae 
case of roads in enclosed country, is for the legislature to consider, but it has 
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never been applied to the presence on the roads of human beings of whatever 
to: ie eee ee iad se =e i the simplest way of accounting for the 
seg age ay aaa , at cae in country districts, must be presumed to 
: ject, that is, to the possible presence of domestic animals 
= them. How far the doctrine applies in towns or populous places may, I 
t ink, still be considered a debatable question. Having regard then to its 
origi, 1t would, in my opinion, be unwarrantable to extend the rule to the facts 
of the present case. 
The position, then, is that the appellants maintain a nursery and infant school 
in premises adjoining a highway in a town and are, in my opinion, under a duty 
to take care that the children neither themselves became involved in or cause a 
traffic accident. At the trial, the principal matter relied on as establishing 
negligence was that this child and one other were left unattended by the teacher 
in charge for a short time during which they got out of the school grounds. The 
learned trial judge thought it a border-line case, as did SomeRVELL, L.J ., but, on 
the whole, found that the teacher was negligent. This is an inference drawn from 
the facts found by the learned judge and, in my opinion, is open to review by your 
Lordships, who, accepting the facts so found, are in as good a position as the 
courts below to determine whether they justify holding Miss Morgan guilty of a 
want of care. Reluctant as I must be, and am, to differ on such a matter, I 
cannot hold that an inference of negligence on her part should be sustained. 
Her duty was that of a careful parent. I cannot think that it could be con- 
sidered negligent in a mother to leave a child dressed ready to go out with her for 
a few moments and then, if she found another of her children hurt and in need 
of immediate attention, she could be blamed for giving it without thinking that 
the child who was waiting to go out with her might wander off into the street. 
It is very easy to be wise after the event and argue that she might have done 
this or that; but it seems to me that she acted just as one would expect her to 
do, that is to attend to the injured child first, never thinking that the one waiting 
for her would go off on his own. The utmost length of time she was out of the 
room was ten minutes, but it is plain that the child must have gone off very soon 
and I should think almost immediately after Miss Morgan had gone to the 
lavatory. He had to go from the room, across the playground, out into the 
side lane, down to the main road and then some way along the latter, cause the 
accident and be brought back to the place from which he started, there to be 
seen by Miss Morgan all within this short space of time. And this was a child 
described as obedient and who had never before left the school by himself, as 
he was always fetched by his mother. I cannot bring myself to lay the blame 
for this tragic accident on Miss Morgan. 

But this does not conclude the matter as far as the appellants are concerned. 
They maintain a nursery school and an infant school on these premises. . In 
the former they accept the care of children from three to five years and in the 
latter those of five to seven. During the time when this child was in their 
care, he is found outside the school premises wandering in the street. That, in 
my opinion, clearly calls for an explanation from the appellants. They have 
only shown that the child left the room in the temporary absence of the teacher 
and so got into the playground. In the playground he would have been safe at 
least from traffic risks. All we know is that the gates must have been open, or 
so easy to open that a child of three or four could open them. True, the nursery 
children are put, when out of school, into the play-pen, but infants from five to 
seven play in the playground. [If it is possible for children of that age, when a 
teacher’s back may be turned for a moment, to get out into a busy street, this 
does seem to indicate some lack of care or of precautions which might reasonably 
be required. There is no analogy between a school playground and the home 
in this respect. At any rate, no satisfactory explanation has been given for this 
child being found in the street at a time when he was in the care of the appellants, 
and for this reason I would dismiss the appeal. 
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LORD REID: My Lords, it is admitted that the respondent’s husband lost 
his life through no fault of his own. He was driving a lorry along a busy street 
when a child of ebout four ran on to the road. He must have swerved to avoid 
the child, and in doing so his lorry struck a lamp post at the edge of the pavement 
and he was killed. There is no direct evidence about the matter, but there is no 
suggestion that he did not take the right course in trying to save the child 
or that he could have avoided the accident. Just how the accident happened 
is immaterial. It is not disputed that the cause of his death was the action 
of the child. Of course the child was not old enough to be responsible, and, if a 
child of four is alone in a busy street, it is quite likely to do what this child did. 
This action was brought by the driver’s widow, who is the respondent, against 
the appellants in whose charge this child was when it got on to the street. 

The appellants are the local education authority. Adjoining this street 
they have a school in which there are three departments, a junior school, an 
infants’ school for children between five and seven and a nursery school for 
children under five. Nearest the street there is a playground for the juniors, 
behind that is the junior school building, behind that again is a playground 
for the infant school and furthest from the street is the building in which the 
infant school and the nursery school are conducted. There is an enclosed 
play-pen adjoining the nursery school for the children under five. There are 
only two entrances to the school, a gate from the street for the juniors and a 
gate from the infants’ playground for the others. This gate gives access to a 
small lane which runs from the street along the side of the school. 

The child in question, a boy named David Morgan, had been attending the 
nursery school for about a year before the accident. He was brought to school 
every morning by his mother and taken home by her in the afternoon. At about 
12.15 p.m. each day the children in the nursery school go into the play-pen 
where they are watched by one of the mistresses. The nursery school was under 
the charge of Miss Morgan (who is not related to the child David) and at this time 
she often took two of the children for a short walk into the town. On the day 
in question, she was going to take out David Morgan and a girl Shinoa Evans, 
and they got their hats and coats. Then Miss Morgan went out of the classroom 
to get ready to go out, intending to be away for a very short time. But she 
then found that one of the other children had fallen and cut himself and she 
stopped to wash and bandage the cut. This took about ten minutes. Then 
Miss Morgan thought she ought to take this child to the head mistress to see 
whether a doctor should be called. The head mistress’ room was on the other 
side of the nursery classroom, and when she entered the nursery classroom she 
found that the other two children had gone. During this period of ten minutes 
or so, the two children, David and Shinoa, must have got out of the classroom. 
We do not know where Shinoa went but David must have crossed the infants’ 
playground, gone through the gate into the lane, and gone down the lane and 
about a hundred yards along the street to the place where the accident happened. - 
After the accident he must have been brought back by someone because Miss 
Morgan found him outside the classroom in a small vestibule which is open to the 
infants’ playground. 

When Miss Morgan left the children in the classroom, the door of the room was 
shut and there were two girls of about nine from the junior school in the room. 
After their time in the play-pen the nursery children come in to the classroom 
and sleep for a time on some kind of beds on the classroom floor and these two 
ae es oie Rect ees bare ae Morgan left to get ready to go 
sp Tg pe Males ili AG came back and we do not know when they 

; g Miss Morgan expected them to stay. As she only 
piece aes ies & ha aa aie she eee gave them no instructions 
classroom door could be o siameath ipreanie aten Ae 

pened by children of four. We know little about the 
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gate from the playground into the lane, but we do know that David got through 
it. There was no one in the infants’ playground at that time, but the juniors 
were playing in the front playground and it seems clear that David must have 
gone out by the gate into the lane. 

In these circumstances, two questions arise for decision. In the first place, 
was the escape of the child David into the street attributable to negligence of 
the appellants or of those for whom they are responsible ? If it was, then it 
appears to me to be obvious that his being there alone might easily lead to an 
accident, and, if the child had been killed or injured, the appellants would have 
been liable in damages, for they certainly owed a duty to the child to protect 
him from injury. But then a second question is raised by the appellants. They 
say that, although they owed a duty to the child they owed no duty to other 
users of the highway, and that, even if they were negligent in letting the child 
escape on to the street, they cannot be held responsible for damage to others 
caused by the action of the child when there. 

On the first question, I am of opinion that the appellants were negligent. 
However careful the mistresses might be, minor emergencies and distractions 
were almost certain to occur from time to time so that some child or children 
would be left alone without supervision for an appreciable time. The actions 
of a child of this age are unpredictable and I think that it ought to have been 
anticipated by the appellants, or their responsible officers, that, in such a case, 
a child might well try to get out on to the street and that, if it did, a traffic 
accident was far from improbable. It would have been very easy to prevent 
this, and either to lock the gates or, if that was thought undesirable, to make them 
sufficiently difficult to open to ensure that they could not be opened by a child 
so young that it could not be trusted alone on the street. The classroom door 
was not an obstacle and, no doubt, it was convenient that the children should 
be able to open this door themselves, but that meant that the way to the street 
was open unless the outer gate was so fastened or constructed as to be an obstacle 
to them. 

There was much argument whether Miss Morgan was negligent in leaving these 
children for ten minutes. I do not think that she was negligent in the first 
instance because she intended to come back very soon: the real question is 
whether, when she found that she had to be absent to attend to the injured 
child, she ought to have paid some attention to the two who were waiting for her. 
She was next door to the classroom while attending to the injured child, and, 
without delaying her attention to the injured child, she could have called to 
David and Shinoa to come into the play-pen where they would have been under 
supervision or, at least, she could have opened the door of the classroom to see 
that all was well. But, no doubt, her whole attention was concentrated on the 
injured child, and the question whether her omission to give any attention to 
the other children amounted to negligence is, I think, a very narrow one. I 
prefer to base my judgment on the fact that such a situation ought to have been 
anticipated by the appellants and provided for. 

The appellants argued that, even if they were negligent and even if they owed 
some duty to the deceased lorry driver, the accident which caused his death was 
not reasonably foreseeable; his death, if it was a consequence of their negligence, 
was too remote to involve them in liability for it. I would deal with that argu- 
ment in this way. Was it foreseeable by an ordinary reasonable and careful 
person that a child might sometimes be left alone in the nursery school for a 
short period ? I think it was. I see nothing very extraordinary in the cireum- 
stances which caused these children to be left alone. Was it, then, foreseeable 
that such a child might not sit still but might move out of the classroom ? if I 
am right in my view that it is not safe to make assumptions about the behaviour 
of such young children, again I think it was. Was it then foreseeable that such 
a child might go into the street, there being no obstacle in its way ? I see no 
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ground for assuming that such a child would stay in an empty playground when 
the gate was not more than twenty yards or so from the classroom. And once 
the child was in the street anything might happen. It was argued that it might 
be reasonable to foresee injury to the child but not reasonable to foresee that the 
child’s action would cause injury to others. I can see no force in that. One 
knows that every day people take risks in order to save others from being run 
over, and if a child runs into the street the danger to others is almost as great 
as the danger to the child. 

Then Bolton v. Stone (4) was cited, and it was said that, although injury to 
the driver of a vehicle in the street might be foreseeable as a possible consequence 
of the escape of the child, it was not reasonably probable and, therefore, the 
appellants are not liable. But, in my view, Bolton v. Stone (4) establishes that, 
if an event is foreseeable, the antithesis of its being reasonably probable is that 
the possibility of its happening involves a risk so small that a reasonable man 
would feel justified in disregarding it, and I cannot believe that, if anyone had 
realised that the result of having a gate so easy to open might be a serious 
accident in the adjoining road, he would have thought it right to disregard that 
risk and do nothing. 

I turn now to the second question which is one of novelty and general 
importance. If the appellants are right, it means that, no matter how careless 
the person in charge of a young child may be and no matter how obvious it 
may be that the child may stray into a busy street and cause an accident, yet 
that person is under no liability for damage to others caused solely by the action 
of the child, because his only duty is towards the child under his care. There 
appears to be no reported case of an action of this kind, and the appellants say 
that this indicates that no one has hitherto supposed that such an action would 
lie, for there must have been many instances of the driver of a vehicle suffering 
damage caused by a young child running in front of it. But in most cases of that 
kind it would not be worth while to sue the person who was in charge of the 
child, and, in any event, “‘ the categories of negligence are never closed ”’. 

The case most relied on by the appellants was Hay (or Bourhill) v. Young (5), 
where it was held that a motor cyclist was under no duty to a woman who was 
not in any physical danger from his driving and who did not even see the accident 
in which he was involved, but who suffered shock from hearing the noise of it. 
Those facts have not the faintest resemblance to the facts of this case, but the 
appellants say that the reasoning with regard to remoteness assists them. I do 
not think that it does. LorpD THANKERTON ([1942] 2 All E.R. at p. 399) said that 
the cyclist’s duty was to drive 


“with such reasonable care as will avoid the risk of injury to such 
persons as he can reasonably foresee might be injured by failure to exercise 
such reasonable care ”’ 


and he referred to “the area of potential danger”. Lorp RussELL oF 
KILLOWEN (ibid., at p. 401) cited the well-known passage in the speech of Lorp 
Atkin in M’ Alister (or Donoghue) v. Stevenson (6) ([1932] A.C. at p. 580), beginning 
“Who, then, in law is my neighbour ?”’, as did Lorp Portsr ({1942] 2 All E.R. 
at p. 409). Lorp MAcmILuaNn said (ibid., at p. 403) that a 


“ duty is owed to those to whom injury may reasonably and pr 
duty is < obably b 
anticipated if the duty is not observed,” 7 : ee 
and Lorp Wriaut (ibid., at p. 404) referred to the 


“general concept of reasonable foresight as the criteri i 
or breach of duty.” S iterion of negligence 


If | am right in the view which I have alread inj | 

ady expressed that in to other ro 
users was reasonably foreseeable if this child was allowed to vate: on to te 
street, then the reasoning in Hay (or Bourhill) v. Young (5), is very much against 
the appellants, and they could only succeed on this argument if there were, in 
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connection with the care of young children, some special feature which would 
prevent the application of the general principle. 

The appellants say that it would be unreasonable to apply that principle here 
because, if such a duty is held to exist, it will put an impossible burden on 
harassed mothers who will have to keep a constant watch on their young children. 
I do not think so. There is no absolute duty, there is only a duty not to be 
negligent, and a mother is not negligent unless she fails to do something which 
a prudent or reasonable mother in her position would have been able to do, and 
would have done. Even a housewife who has young children cannot be in two 
places at once, and no one would suggest that she must neglect her other duties, 
or that a young child must always be kept cooped up. But I think that all but 
the most careless mothers do take many precautions for their children’s safety, 
and the same precautions serve to protect others. I cannot see how any person 
in charge of a child could be held to have been negligent in a question with a 
third party injured in a road accident unless he or she had failed to take reasonable 
and practicable precaution for the safety of the child. 

What precautions would have been practicable and what precautions would 
have been reasonable in any particular case must depend on a great variety of 
circumstances. But, in this case, it was not impracticable for the appellants 
to have their gate so made or fastened that a young child could not open it and, 
in my opinion, that was a proper and reasonable precaution for them to take. 

Finally, it was urged that the general principle should not apply here because 
it does not apply where animals stray on to a highway, and young children, 
unable to appreciate danger, have some resemblance to domestic animals. 
But this analogy seems to me to be misleading. It is true that a person who 
keeps domestic animals is not bound to prevent them from straying on to a road, 
or responsible for the consequences if they do stray. But the reason for that 
appears to be that a person is entitled to keep his animals on open or unfenced 
ground from which they can stray on to a road, and it has become a rule of law 
that he is not bound to do anything to prevent them from straying. That reason 
has no application to children, and I do not see why the rule of law which has 
grown out of it should apply to them either. Moreover, a person who brings his 
animal on to aroad or street and then negligently fails to look after it there is not 
free from liability. Counsel for the appellants did not argue that this rather 
illogical distinction should be applied to children, and it would be strange if a 
person in charge of a child were under a different duty according to whether he 
let the child stray from his house or garden or took the child on to the road and 
then let it stray there. Counsel took the only logical course and argued that, 
even if a person takes a child into the street and then takes no care of it, he 
cannot be held liable for damage suffered by a third party as a result of its actions, 
and that argument gains no support from the rules which apply to animals. 

I am, therefore, of opinion that the appeal should be dismissed. 


LORD TUCKER: My Lords, during the course of this appeal, the question 
was raised whether the appellants owed any duty in respect of the children in 
their charge to users of the highway adjoining the school premises as distinct 
from their duty to the child or its parents, and in this connection reference was 
made to the law with regard to animals. My Lords, Iam satisfied that the animal 
cases are in no way analogous and afford no guidance in the present appeal. I 
think that, in principle, there can be no doubt that both courts below were right 
in holding that persons in charge of tiny children (the child in question was Just 
under four years of age) in premises adjoining a busy highway owe a duty to 
persons using the highway to take reasonable care to see that such phy atener Deine 
of an age when they cannot have acquired sufficient ‘“‘ road sense ~ to permit of 
their being allowed to travel unattended to and from school—shall not, during 
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school hours, escape unattended on to such a highway, it being reasonably miei 
‘seeable that an accident involving injury to other road users as well as to the 
children may well result therefrom. MP aos: 

In the present case, a child named David Morgan, a week or so before ae re ; 
birthday, had been taken to the nursery school managed by the appellants a 
Ammanford and left there in charge of the school authorities. Between 12.15 and 
12:30 p.m. during school hours the child had somehow got out into College Street— 

‘o—— ident which resulted in the death of the 
a busy thoroughfare—and caused an acci ; 
respondent’s husband. My Lords, such an occurrence, I think, calls for an explan- 
ation from the appellants. Not because the facts and circumstances are ex- 
clusively within their knowledge—a theory to which I do not subscribe—but 
because it was an event which should not have happened and which prima facie 
indicates negligence on the part of those in charge of the child, just as much as 
the presence of a motor car on the foot pavement prima facie points to negligence 
on the part of the driver. ; 

How, then, did the appellants seek to explain or justify this child’s presence 
in the road ? Their case was that the mistress in charge, Miss Morgan, had left 
this child and one other unattended by any adult for a few minutes while she 
went to the toilet before taking them out for a walk in the town, and that she had 
been unexpectedly detained for a few minutes longer attending to another child 
who had received an injury, and during her absence the two children had got 
out of the school premises on to the road. The evidence with regard to times and 
distances showed that the children must have run out almost immediately after 
Miss Morgan left the room. At the trial, the only question debated, apart from 
that of the duty owed to the deceased man, seems to have been whether or not 
Miss Morgan had been guilty of negligence. On this issue, DEVLIN, J., although 
considering the case a border-line one, decided in favour of the respondent. This 
view was upheld in the Court of Appeal, although Romer, L.J., clearly indicated 
that, but for the fact he did not feel justified in interfering with the trial judge’s 
finding, he would have held otherwise. If the speeches in this House in the recent 
case of Benmax v. Austin Motor Co., Ltd. (7), had been available to the lord 
justice he would, I think, undoubtedly have dissented. : 

My Lords, on this issue I agree with my noble and learned friends Lorps OaKSEY 

and GODDARD, that the evidence disclosed no negligence on the part of Miss 
Morgan. It is easy after the event to think of several things she might have done 
which would have avoided the accident which resulted from her absence, but the 
question is whether her failure to take such action in the circumstances which 
existed amounted to negligence. For myself, I have no hesitation in holding that 
Miss Morgan was not shown to have been guilty of any negligence, and that no 
responsibility for the death of the deceased man attaches to her. 
_ This does not, however, dispose of the case. The explanation put forward by 
the appellants entirely fails to explain how or why it was possible for this tiny 
child to escape from the school premises on to the street. The trial judge drew the 
inference that the child got out through the unlocked side gate opening on to a 
lane leading into the street. This was the way the child was brought to, and taken 
from, school, and I think the judge’s inference was the most probable one. 
No explanation was given why the gate was kept unlocked, or in such a condition 
that it was possible for a child of four to push it open or unlatch it. Nor was any 
other means of exit suggested as likely, except by going through other portions 
of the school premises not forming part of the nursery school and out of a gate 
leading directly on to the street. 


My Lords, I think the appellants failed altogether to show that the child’s 
presence in the street was not due to any negligence on their part, or of those for 
whom they are responsible. It is true that no questions were directed to the 
appellants’ witnesses on this matter, but the respondent should not suffer for the 
appellants’ failure in this respect. If, as is no doubt the fact, it is not possible for 
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every child in the nursery school at every moment of time to be within sight of a 
mistress in view of the contingencies which must arise from time to time—such as 
those which occurred in this case—then reasonable precautions must be taken 
which will be effective to prevent children of this tender age running out on to a 
busy street. No such precautions were shown to have been taken in this case 
and, on the evidence as it stood at the conclusion of the trial, the appellants had, 
I think, failed to rebut the presumption of negligence arising from the facts 
disclosed. 

While entirely absolving Miss Morgan from the finding of negligence against 
her, I am none the less of opinion that the appellants do not thereby escape 
responsibility, and for these reasons I would dismiss the appeal. 


LORD KEITH OF AVONHOLM : My Lords, if I find two toddlers, 
not quite four years of age, unaccompanied in a busy street, exposed to all the 
perils of a traffic accident, my natural reaction is to think that someone has been 
thoughtless, or careless, or negligent of their safety. This is not necessarily so, 
for, with that unpredictability which is characteristic of the very small, they may 
have eluded all reasonable vigilance of their guardians. If, however, the care- 
fulness, or carelessness, of the person responsible for their safety becomes a 
material issue, it is, in my opinion, for the person in charge of them to negative 
carelessness, or to show reasonable care. The burden of proof is on him. In 
this matter I agree with DEVLIN, J., and Dennine, L.J. In what I have said, 
and in what I am about to say,.I wish to make it clear that I am dealing with the 
case of a child so young that it cannot safely be allowed on a busy street by 
itself. With a child of an age to be allowed to find its own way to school, or to 
traverse the streets alone, different considerations arise. There can normally be 
no duty to prevent such a child from getting on to a street and, in the case of a 
traffic accident in which it is involved, the question of responsibility for the 
accident will be considered in general with reference to the conduct of the child 
itself and of the other person involved in the accident. There may also be special 
cases of country children from wayside cottages using a road in full sight of 
approaching traffic, or tiny tots on some side street obviously used as a children’s 
playground. Such cases will have to be considered on their special circumstances. 

Turning now to the facts of this particular case, I cannot avoid the conclusion 
that someone was to blame for the small boy, not yet four years of age, getting 
on to College Street. The child and another child of the same age, all dressed 
to go for a walk in the town with their teacher, were left in the classroom of a 
nursery school. ‘The teacher had occasion to leave the room. The other small 
children were playing outside in a play-pen under the supervision of an assistant 
teacher. The two children were left temporarily without any supervision. ‘Two 
little girls, nine years of age, from the junior school, may have been for some time 
in the room preparing beds for the toddlers’ afternoon nap. But there is no 
evidence from these girls and no evidence of what the children were doing while 
the girls were there. | 

The room gave on to a vestibule which led directly into a playground, and 
from the playground access could be had by a gate to a lane leading to College 
Street, some fifty yards away. Another access to College Street could be had 
down the side of the junior school and through the junior school playground, 
but it seems unlikely that the children took that route on to the street. It is 
obvious that the children got through an open door and gate, or through a door 
and gate that were easily openable by children of four years of age. Miss Morgan 
says that the latch on the classroom door was so low that it could be opened by 
the nursery children. She also says that she relied on the two nine-year-old 
girls—presumably to keep an eye on the children while she was out of the room. 
But, as I have said, the two girls gave no evidence, and there is no evidence at all 
how these little children got out of the school and on to the road, or how ae 
they remained in the room after Miss Morgan left them. She was, apparently, 
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kept out of the room longer than she expected, through an accident to another 
child, and during that time no steps were taken to see what the children were 
doing. 

In that situation, the appellants, in my opinion, have failed to give any 
explanation that would excuse them from the prima facie inference of carelessness 
that arises from the children having escaped on to the road. Whether the 
inference is one of lack of proper supervision, or lack of safeguards against very 
small children escaping through doors and gateways on to the street, does not, 
in my opinion, matter. I would say that there was a presumption of negligence 
here that the appellants have failed to discharge. 

Does there, then, arise any question of a duty arising, in respect of the child’s 
escape, to the respondent’s husband ? I think there does. The duty owed to 
the child is to see that it does not become involved in a traffic accident by which 
it isinjured. In my opinion, it should be in the contemplation of any reasonable 
person that just such an accident may well arise in the case of a very small 
child that is allowed to escape on to a busy thoroughfare in a town. If such a 
traffic accident is not too remote to be foreseen it is not, in my opinion, too remote 
to foresee injury to the person, other than the child, involved in the accident. 


It is not necessary that the precise result should be foreseen. The case is clearly D 


distinguishable from Hay (or Bourhill) v. Young (5), where the circumstances 
were such as to put the pursuer outside the field of persons to whom the motor 
cyclist in that case owed a duty. 

Reference was made to a number of cases related to collisions with animals 
straying on to the highway. I agree that these cases cannot be equated to a case 
of small children allowed to stray on to a busy street in a town. The law with 
regard to straying animals is based on historical reasons which have no application 
to children of tender years unable to look after themselves. The law with 
regard to animals on the highway in relation to other users of the highway is not 
affected by the age or highway experience of the animal in question, and the law 
with regard to straying children cannot be elucidated by reference to principles 
derived from a right to depasture cattle in open fields. No assistance in this case 
can, in my opinion, be obtained from examining cases of straying animals, or 
considering the circumstances in which their owners may, or may not, -be liable 
for a traffic accident. I would dismiss the appeal. 

Appeal dismissed. 


Solicitors: A. D. Vandamm & Co., agents for Le Brasseur, Davis & Son, 
Newport (for the appellants); Davies, Arnold & Cooper, agents for T. Llewellyn 
Jones, Neath (for the respondent). 


[Reported by G. A. Kipnzr, Esa., Barrister-at-Law.] 
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Re BRASSEY’S SETTLEMENT. BARCLAYS BANK, LTD. v. 
BRASSEY. 


(CHaNcERY Division (Danckwerts, J.), February 10, 1955.] 


Settlement—Investment—Power to invest in shares of companies in any 
British “colony or dependency’”’—Companies in Dominion of Canada— 
Statute of Westminster, 1931 (22 Geo. 5c. 4), s. 7. 

Trust and Trustee—Powers of trustee—Power to invest—Shares of banking 
companies in Dominions—Trustee Act, 1925 (15 & 16 Geo. 5c. 19), s. 57. 
By a settlement made in 1936 trustees were empowered to invest money 

subject to the settlement in any of the ordinary stock or shares of any 
“company ... in... any British colony or dependency ”. The trustees, 
wishing to invest in shares of banking companies in Canada, applied to the 
court to determine the question, among other questions, whether the 
description “ any British colony or dependency ” extended to the Dominion 
of Canada. They further asked, if the settlement did not authorise such 
investment, that power for the purpose should be conferred under s. 57 
of the Trustee Act, 1925. 

Held: the description “‘ British colony or dependency ”’ in the investment 
clause of the settlement did not include the Dominion of Canada, and 
accordingly the investing of funds subject to the settlement in the stock or 
shares of Canadian banking companies was not authorised by the settle- 
ment; but, under the Trustee Act, 1925, s. 57, the court would confer an 
appropriate power on the trustees to invest settled funds in the shares of 
banking companies in any British Dominion. 

Re Maryon-Wilson’s Estate ([1912] 1 Ch. 55) considered. 


[ As to the Meaning of Colony and of Dependency, see 5 Hatspury’s Laws 
(3rd Edn.) 432, 433, paras. 985, 986. 
For the Statute of Westminster, 1931, see 6 HatsBpury’s STATUTES (2nd Edn.) 


193.] 


Cases referred to: 
(1) Re Maryon-Wilson’s Estate, [1912] 1 Ch. 55; 81 L.J.Ch. 73; 105 L.T. 692; 
43 Digest 935, 3729. 
(2) British Coal Corpn. v. Regem, [1935] A.C. 500; 104 L.J.P.C. 58; 153 L.T. 


283; Digest Supp. 


Adjourned Summons. 

The trustees of a settlement dated Aug. 5, 1936, being desirous of investing 
trust funds in shares of Canadian banking companies, applied by originating 
summons for the determination of the question, among others, whether the 
words “ any British colony or dependency ” as used in cl. 6 (A) and (D) of the 
settlement included all or any of the following, viz., the Dominion of Canada, 
the Commonwealth of Australia, the Dominion of.New Zealand, the Union of 
South Africa and the Dominion of Ceylon. At the hearing the trustees asked 
alternatively that they might be empowered under the Trustee Act, 1925, s. 57, 


to invest in the manner proposed. 


A. H. Droop for the plaintiffs, the trustees. 
R. Cozens-Hardy Horne for the first defendant, the tenant for life. 
J. Bradburn for the remaining defendants, persons beneficially interested in 


remainder. 


DANCKWERTS, J.: This is a question of construction which arises on 
a settlement of Aug. 5, 1936, made by the first defendant to the summons. It 
arises entirely on the investment clause, cl. 6, of the settlement. The settlement 


it ig to be observed, later in date than the Statute of Westminster, 1931, 


ef? . . 
whic h Dominions and the 


which either declared or regulated the status of Britis 
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United Kingdom as between themselves. Clause 6 of the settlement is in these 
terms: 


‘Trust moneys may at such discretion as aforesaid be invested in or upon 
(A) Any of the public stocks or funds or government securities of Great 
Britain or Northern Ireland or India or any British colony or dependency 
or any foreign government or state or any security the interest on which is 
or shall be guaranteed by Parliament ... (D) The stocks funds bonds 
debentures debenture stock mortgages obligations or securities or the 
guaranteed preference or ordinary stock or shares of any company (whether 
‘limited or unlimited and whether public or private) or corporation authority 
or body (whether public municipal county local or otherwise) in Great 
Britain or Northern Ireland or India or any British colony or dependency 
or any foreign country.” 


The trustees (and in this they are supported by the beneficiaries) are desirous 
of investing part of the funds, the subject of the settlement, in stocks or shares 
of banking companies carrying on business in the Dominion of Canada. There- 
fore the question arises whether they may lawfully make that investment under 
the terms of this investment clause. 

I heve been referred to a decision in the Court of Appeal in 1911 of Re Maryon- 
Wilson’s Estate (1). The point in that case at that time was whether a power 
to invest in “stocks or securities of any British colony or dependency ’’—similar 
words to the material words in the present case—permitted investment “in the 
stocks of any province of the Dominion of Canada unless that province has 
complied with the requirements of the Colonial Stock Act, 1900”. Therefore 
the question in that case really was whether investments in the stocks of a 
constituent province of the Dominion of Canada was permissible under that 
clause. The point decided by the Court of Appeal was no more than that, 
subject to the provisions of the Colonial Stock Act, 1900, the provinces of Canada 
were neither British colonies nor British dependencies but were part of the whole 
Dominion of Canada. The case is of some interest because the court expressed 
the opinion that “‘ dependency ” was a wider term than “colony”. They said: 
“Tts exact meaning has not been judicially determined ’’, but they expressed 
the opinion that Canada was a colony or dependency. It was observed that the 
word “‘ dependency” might in certain ways be regarded as a more dignified 
phrase than “colony”. On the other hand, the Court of Appeal did say that 
“clauses in trust instruments enlarging the power of investment beyond what 
the general law sanctions ought to be construed strictly.” 

It is said on behalf of the persons who wish investments of this kind to be made 
that if Canada was a dependency in 1911 it would still be a dependency now, 
because certain sections of the British North America Act, 1867, have been 

expressly reserved by the Statute of Westminster, 1931, s. 7. Therefore, if 


Canada was a dependency, it is still a dependency and is still within the words in _ 


the relevant investment clause. 
The Statute of Westminster, 1931, was passed as a result of certain imperial 


conferences, and in the Report of the Inter-Imperial Relations Committee of the 
Imperial Conference of 1926 it is said: 


“They [Great Britain and the Dominions] are autonomous communities 
within the British Empire, equal in status, in no way subordinate one to 
another in any aspect of their domestic or internal affairs, though united by 
a common allegiance to the Crown and freely associated as members of the 
British Commonwealth of Nations. On the question raised with regard to 
‘the legislative competence of members of the British Commonwealth of 
Nations other than Great Britain, and in particular to the desirability of those 
members being enabled to legislate with extra-territorial effect, we think 
that it should similarly be placed on record that the constitutional practice 


A 


A 
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is that legislation by the Parliament at Westminster applying to a Dominion 
would only be passed with the consent of the Dominions concerned.” 
The statute recites in the preamble: 


“ And whereas it is meet and proper to set out by way of preamble to this 
Act that, inasmuch as the Crown is the symbol of the free association of the 
members of the British Commonwealth of Nations, and as they are united 
by a common allegiance to the Crown, it would be in accord with the 
established constitutional position of all the members of the Commonwealth 
in relation to one another that any alteration in the law touching the 
succession to the throne or the royal style and titles shall hereafter require 
the assent as well of the Parliaments of all the Dominions as of the Parliament 
of the United Kingdom: And whereas it is in accord with the established 
constitutional position that no law hereafter made by the Parliament of the 
United Kingdom shall extend to any of the said Dominions as part of the 
law of that Dominion otherwise than at the request and with the consent of 
that Dominion: And whereas it is necessary for the ratifying, confirming 
and establishing of certain of the said declarations and resolutions of the 
said conferences that a law be made and enacted in due form by authority 
of the Parliament of the United Kingdom.” 


Then the statute provides by s. 1 that 

“*. . . the expression Dominion means any of the following Dominions, 
that is to say, the Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand, the Union of South Africa, the Irish Free 


State and Newfoundland.” 
Those last two have ceased to be Dominions, Newfoundland by becoming a 
province of Canada by virtue of the British North America Act, 1949, and the 
Irish Free State by virtue of the Ireland Act, 1949, which provides that the 
Trish Free State has ceased to be a Dominion though it does not become a foreign 
country for the purposes of any instrument. Then s. 2 of the Statute of West- 
minster, 1931, provides: 

**(1) The Colonial Laws Validity Act, 1865, shall not apply to any law 
made after the commencement of this Act by the Parliament of a Dominion. 
(2) No law and no provision of any law made after the commencement of this 
Act by the Parliament of a Dominion shall be void or inoperative on the 
ground that it is repugnant to the law of England, or to the provisions of any 
existing or future Act of Parliament of the United Kingdom, or to any order, 
rule or regulation made under any such Act, and the powers of the Parliament 
of a Dominion shall include the power to repeal or amend any such Act, order, 
rule or regulation in so far as the same is part of the law of the Dominion.” 


An example of the exercise of that power was the Act passed by the Canadian 
Parliament restricting the right of appeal to the Privy Council [Canadian Statute 
23, & 24 Geo. 5 c. 53] which was considered by the Privy Council in British Coal 
Corpn. v. Regem (2). In that case a preliminary objection was taken to the 
competency of a petition for special leave to appeal to the King in Council from 
a, judgment of the Court of King’s Bench (Appeal Side) of the province of Quebec 
in a criminal matter on the ground that the petition was incompetent by reason 
of the Canadian statute. It was held by the Privy Council that the petition 
was incompetent. As stated in the headnote ([1935] A.C. 500): 

“ Before the Statute of Westminster, 1931, the Canadian legislature was 
subject to the limitations imposed by the Colonial Laws Validity Act, 1865, 
by which legislation repugnant to an Act of the Imperial Parliament was 
declared void, by s. 129 of the British North America Act, 1867, and also by 
‘the doctrine forbidding extra-territorial legislation. These limitations were 
abrogated by the Statute of Westminster .. . % 

The result was that the preliminary objection succeeded. 
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However, counsel for the persons interested in remainder under the settlement 
in the present case, relied on a passage in the advice of the Privy Counc delivered 
by Viscount Sankey, L.C., in which he referred to s. 7 of the Statute of West- 
minster, 1931, which reserved from the effect of the statute certain sections 
of the British North America Act, 1867, being sections which prevented any 
alteration of the Canadian constitution. There Lorp SANKEY observed (ibid., 
at p. 520): 

“But it is well known that s. 7 was inserted at the request of Canada 
and for reasons which are familiar. It is doubtless true that the power of 

‘the Imperial Parliament to pass on its own initiative any legislation that it 

thought fit extending to Canada remains in theory unimpaired: indeed, the 

Imperial Parliament could, as a matter of abstract law, repeal or disregard 

s. 4 of the statute. But that is theory and has no relation to realities. In 

truth Canada is in enjoyment of the full scope of self-government: its legisla- 

ture was invested with all necessary powers for that purpose by the Act, and 
what the statute did was to remove the two fetters which have already been 
discussed.” 


In deciding this question I must have regard to realities and not to abstract 
theory. It appears to me that, since the Statute of Westminster, 1931, I cannot 
possibly hold that the Dominion of Canada is either a colony or a dependency. 
No doubt the change in political thought was gradual, but there has been a 
change, as it seems to me, in the way in which the position of the Dominions and 
the United Kingdom was regarded during the years which passed between 1911 
and 1931, and the statute of 1931 was passed to give effect to that change in 
political thought. That change in thought is expressed in the Report of the 
Imperial Conference of 1926 in the words which I have already read. It de- 
scribed Great Britain and the Dominions as being equal in status, and in no way 
subordinate one to another in any aspect of their domestic or internal affairs, 
being united by a common allegiance to the Crown, and being freely associated 
as members of the British Commonwealth of Nations. I cannot see how states 
equal in status and in no way subordinate one to another in any aspect of their 
domestic or internal affairs can possibly be said in any respect to be dependent 
one on another. As it seems to me, they are equal sovereign states and not 
dependencies, and, of course, not subordinate to the Parliament of the United 
Kingdom. The Statute of Westminster, 1931, gave effect to that conception, 
and I also have to give effect to it. Accordingly, I am compelled to conclude, 
however convenient it might have been to decide in the other way, that in this 
settlement the words ‘ British colony or dependency ” cannot be given effect 
to in such a way as to include the Dominion of Canada. 

It is very strange that a clause should have been inserted in 1936 in this form. 
No doubt it was taken from some older and obsolescent precedent in a book of 
conveyancing precedents. It would have been so easy to have inserted the 
word “dominion ” before the words ‘“ colony or dependency ’’. I cannot say 
why the draftsman elected to omit that word, but I am afraid I must construe 
the words in the investment clause as I find them, and the decision must be as I 
have already stated. 

I am prepared to make an order under s. 57 of the Trustee Act, 1925, conferring 
power on the trustees to invest funds subject to the settlement in the shares of 
banking companies in Canada. 

[After discussion His Lorpsute made an order empowering the trustees in 
terms similar to para. (D) of cl. 6 of the settlement to invest in the shares of 
banking companies in any British Dominion. ] 

Nee Order accordingly. 

Solicitors: Norton, Rose & Co. (for all parties). 


[Reported by R. D. H. OsBornz, Esq., Barrister-at-Law.] 
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WESTMINSTER & KENSINGTON FREEHOLDS, LTD. 
v. HOLME. | 


[Court or AppEat (Singleton and Romer, L.JJ.), February 7, 1955.] 


Rent Restriction—Rates—Increase—Landlords liable under lease to pay rates— 
Statutory tenancy after end of lease—Statutory tenant’s liability for increased 
rent—Increase in respect of rate-increase before statutory tenancy began— 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 (10 & 11 
Geo. 5 c. 17), s. 2 (1) (6), (3), s. 15 (1), as amended by Rent and Mortgage 
Interest Restrictions Act, 1939 (2 & 3 Geo. 6c. 71). 

A flat was let for a term of fourteen years beginning on Mar. 25, 1928, the 
landlords undertaking in the lease to “ pay all the rates taxes and assess- 
ments charged or to be charged on the premises’’. On Sept. 2, 1939, the 
flat became subject to the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1939. The rates on the flat were increased by about £12 annually between 
Sept. 1, 1939, and the end of the contractual tenancy, viz., Mar. 25, 1942. After 
Mar. 25, 1942, the tenant continued in possession as a statutory tenant. The 
landlords brought an action for a quarter’s rent due on June 24, 1954, com- 
puted at a rate which included increases for increased rates. On the question 
whether the landlords were entitled to so much of the quarter’s rent as was 
attributable to an increase above the standard rent in respect of the £12 
increase in rates which occurred while the contractual tenancy and the 
landlords’ obligation to pay rates were continuing, 

Held: the landlords were entitled to recover under s. 2 (1) (b) of the Act 
of 1920 increased rent in so far as it was attributable to the £12 rate-increase 
notwithstanding that under the lease the landlords had been required to pay 
the rates. 

Appeal dismissed. 


[ For Increases in the Rent of Houses subject to the Rent Restrictions Acts in 
respect of Rates, see 20 Hatspury’s Laws (2nd Edn.) 323, para. 384; and for 
cases on the subject, see 31 Dicrest (Repl.) 680, 7724-7731. 

For the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 2 
(1) (b), (3) and s. 15 (1), see 13 HALsBurY’s STATUTES (2nd Edn.) 984, 987, 1017.] 


Appeal. 

This was an appeal by the statutory tenant under the Rent Restrictions Acts 
of a flat, No. 43, Morpeth Mansions, Morpeth Terrace, London, against an order 
of Guyn-Jonss, J., dated Dec. 13, 1954, dismissing an appeal from an order of 
Master CLayron dated Dec. 6, 1954, ordering that judgment be entered under 
B.S.C., Ord. 14, for the plaintiff landlords for the sum of £114 12s. 2d. claimed 
in an action commenced by a writ issued on July 13, 1954. The sum claimed 
comprised one quarter’s rent due on June 24, 1954, £66 5s.; one quarter’s pay- 
ment in respect of improvements to the premises, £1; a charge for the supply of 
hot water, £6 5s.; excess rates, £8 15s. 6d.; and the balance of the amount due 
and unpaid in respect of the previous quarter, £32 6s. 8d. Under the terms of the 
original lease of the flat for fourteen years from Mar. 25, 1928, the landlords 
covenanted to pay all rates charged in respect of the premises. On Sept. 2, 1939, 
the flat became subject to the Rent and Mortgage Interest Restrictions Acts, 
1920 to 1939, under the Act of 1939. On the expiry of the lease in 1942, the 
tenant remained in possession as statutory tenant. The landlords claimed 
to be entitled by virtue of s. 2 (1) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, to recover from the tenant the increase in the amount 
payable by them in respect of rates over the amount paid in respect of the 
corresponding quarter of 1939. The tenant contended that the making of any 
such charge would impose a new burden on the tenant within the meaning of 
s. 2 (3) read with s. 15 (1) of the Act of 1920, since the excess rates claimed 
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included increases attributable to the period from Sept. 1, 1939, to Mar. 25, 1942, 
in respect of which the landlords had been liable under the original lease. The 
increase of rates during that period was about £12 annually. There were also 
subsequent increases in rates. 


W.T. Williams for the tenant. 
J. W. Miskin for the landlords. 


SINGLETON, L.J., stated the facts, held that the defences set up by the 
tenant in respect of items other than excess rates could not be supported, and 
continued: The only remaining claim arises in respect of what are described on 
the writ as excess rates. That claim has given rise to a little difficulty. The 
rental of the flat, as agreed in 1928, was £265 a year. It is common ground 
between the parties that, by reason of the rateable value of the premises, they 
fall within the terms of the Rent Restrictions Acts. The lease was a lease for a 
term of fourteen years from Mar. 25, 1928; it continued throughout that period, 
and thereafter the tenant remained in the premises and became a statutory 
tenant. Under cl. 5 of the lease, the landlords covenanted with the lessee: 


““(A) That the lessors will during the continuance of the term pay all 
the rates taxes and assessments charged or to be charged on the premises.” 


The lease expired on Mar. 25, 1942, and until that date the landlords were 
under covenant to pay, and did in fact pay, all the rates, and up to that time they 
could not make any charge against the tenant in respect of rates, because they 
had covenanted to pay them themselves. The question which arises is: what is 
the true position as to rates after the expiration of the lease ? 

The Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 15 (1), 
provides: = 


‘A tenant who by virtue of the provisions of this Act retains possession 
of any dwelling-house to which this Act applies shall, so long as he retains 
possession, observe and be entitled to the benefit of all the terms and con- 
ditions of the original contract of tenancy, so far as the same are consistent 
with the provisions of this Act... ” 


Counsel for the tenant claims that the landlords are seeking to put an additional 
burden on the tenant, for they say: ‘‘ As from the end of the contractual 
tenancy we are entitled to charge against you additional rates, i.e., increases in 
rates, made after Sept. 1, 1939, but not commencing to run until the end of the 
tenancy.” He submitted that, as there were increases of rates between Sept. 1, 
1939, and the end of the tenancy in March, 1942, those increases could not be 
imposed on the tenant, for so to impose them would be adding to his burden 
within the meaning of s. 2 (3) of the Act of 1920. 

Counsel for the landlords relied on s. 2 of the Act of 1920, which permits land- 
lords in certain cases to make increases of rent against the tenant. Section 2 (1) 
provides: 


¥ The amount by which the increased rent of a dwelling-house to which 
this Act applies may exceed the standard rent shall, subject to the pro- 
visions of this Act, be as follows—” : 


Paragraph (a) covers a case in which the landlord has incurred expenditure on 
improvements, in which event he may be allowed eight per cent. of their cost. 
Paragraph (b), the important one in this case, reads: 


‘An amount not exceeding any increase in the amount for the time being 
payable by the landlord in respect of rates over the corresponding amount 
paid in respect of the yearly, half-yearly or other period which included 
Sept. 1, 1939, or in the case of a dwelling-house for which no rates were 
payable in respect of any period which included the said date, the period 
pe sueearceande the date on which the rates first became ragable there- 
after. 
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The date, Sept. 1, 1939, is the result of an amendment by the Rent and Mortgage 
Interest Restrictions Act, 1939, s. 3 (1) and Sch. 1. 

Counsel for the tenant claims in aid the concluding four lines of para. (b), which 
begin “or in the case of a dwelling-house for which no rates were payable.” 
His submission is that his case falls within those words, and that this ought to be 
regarded as a dwelling-house for which no rates were payable in respect of the 
period by reason of the fact that the tenant was not paying rates up to the end 
of the lease because of the provisions of cl. 5 of the lease. 

I do not think that that submission is sound. The words are not “ shall in the 
case of a dwelling-house for which no rates are payable by the tenant.” The 
words cover the case of a dwelling-house for which no rates were payable at the 
material time. That means payable by anyone. Paragraph (b) would meet the 
ease of a house built after Sept. 1, 1939, or a house which had not been subject to 
rating for one reason or another, and which later becomes subject to rating. I do 
not think that it helps the tenant in this case. 

Counsel for the tenant saw his difficulty if his case was not covered by the 
last four lines of s. 2 (1) (b), and, indeed, it is obvious, for, if it is not, one is forced 
back to the correct construction of the earlier part of para. (b). I will read it along 
with the commencement of the section: 


“The amount by which the increased rent of a dwelling-house to which 
this Act applies may exceed the standard rent shall, subject to the pro- 
visions of this Act, be as follows . .. (b) An amount not exceeding any 
increase in the amount for the time being payable by the landlord in respect 
of rates over the corresponding amount paid in respect of the yearly, half- 
yearly or other period which included Sept. 1, Lit bah in Regie 


The notices are, admittedly, in order as notices. The landlords gave notice 
that they claimed, when the contractual tenancy had ended and the statutory 
tenancy had come into play, that there was an increase in the amount for the 
time being payable by the landlords in respect of rates over the corresponding 
amount payable on Sept. 1, 1939, and there is no doubt as to that. it appears 
that between Sept. i, 1939, and Mar. 25, 1942, there had been an increase in 
the rates of something over £12 a year, and after 1942 there were further increases 
of rates. 

Counsel for the tenant agreed that the landlords were entitled to recover against 
the tenant increases after Mar. 25, 1942, but he submitted that the £12, or there- 
abouts, each year, the amount of the increase before the conclusion of the con- 
tractual tenancy, could not be recovered even in respect of a period after the 
contractual tenancy had ended. On the strict wording of s. 2 (1) (b), it appears 
to me that the submission made by counsel for the landlords is right. There is 
an increase over the corresponding amount paid in respect of the period which 
ended Sept. 1, 1939, and on the reading of the Act, IT think the landlords were 
entitled to recover the amount of that increase in respect of each period after the 
contractual tenancy came to an end. Section 15 of the Act of 1920, supra, does aa 
apply, for, though the tenant is entitled to the benefit of all the terms ani 
conditions of the original contract of tenancy, that only applies 80 far as it is 
consistent with the provisions of the Act, and one provision 18 fone 
under s. 2 (1) (b), the landlords are entitled to claim and to recover mere t = 
tenant additional rates over and above those which were payable sa Hi: : 
1939. For these reasons it seems to me that this appeal should be cists ; A 

I ought to add that the claim of the tenant could only be two years increase , 
payment if the tenant was right. That arises under s. 7 (6) of the eae _ 
Rent and Mortgage Interest (Restrictions) Act, 1938, which amended . Pat eB 
the Rent and Mortgage Interest Restrictions Act, 1923, under which ae 1a bi ; 
a limit of six months; but perhaps this case 1s of more importance t 1 ig a 
at first sight, because it would appear that the judgment of this court cove 
rent for the future. The appeal of the tenant must be dismissed. 
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ROMER, L.J.: I agree. The only point of substance in this appeal relates A 
to the landlords’ charge in respect of increases of rates which took place between 
1939 and 1942, and it appears to me that the tenant here can only succeed by 
doing violence to the language of s. 2 (1) (b) of the Act of 1920. ‘That sub-section 
refers to two periods of time. The first period is that which included Sept. 1, 
1939, and the second period, which is introduced in the case of a dwelling-house 
for which no rates were payable in respect of the first period, is the period which B 
included the date on which the rates first became payable thereafter. It is plain 
that, if either of those periods applies to the present case, the landlords were 
justified in demanding the increases required by their notice of 1948. But the 
tenant seeks to alter the provision by, in effect, introducing for the purposes 
of the present case a third period, which would include the date when the tenant 
ceased to be a contractual tenant and became a statutory tenant instead. The C 
justification for that third period is the argument that, in this sub-section where 
the legislature talks about payment of rates, it is meaning payment by the 
tenant. I can see no warrant for that suggestion, and if one takes the language 
of the sub-section as one finds it, it is quite clear on the facts that the relevant 
period is the first period mentioned in the sub-section, viz., the period which 
included Sept. 1, 1939. From that it follows that, applying the language there D 
used, when the contractual tenaney came to an end, the landlords were entitled 
to increase the standard rent by reference to the period specified in the first 
part of the sub-section. 

It is true that that does result, in some measure, in the transfer of a burden 
from the landlords to the tenant which, during the contractual tenancy, had been 
borne by the landlords. But I think that consideration in itself affords no E 
answer to the argument of the landlords, which is founded on the express lan- 
guage of this provision, and to which effect must be given accordingly. I fail to 
see any hardship in a landlord transferring such a burden to the tenant so that 
it would form a term of his future right to occupy the premises, where as these 
landlords did, over a period of years the landlords have assumed the liability for 
any increase of rates which might from time to time occur during the period F 
of the contractual tenancy, when that tenancy comes to an end and the tenant 
is imposed on them willy-nilly as a person with an irremovable status. I agree 
that this appeal must be dismissed. 

Appeal dismissed. 


Solicitors: Greenwood, Milne & Lyall (for the tenant); Pierron & Morley (for 
the landlords). 


[Reported by F. A. Amtzs, Esa., Barrister-at-Law.] 
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WELLS-KING v. WELLS-KING. 


[PROBATE, DrvorcE AND Apmrratty Drvision (Lord Merriman, P., and 
Collingwood, J.), January 26, 27, 28, 1955.] 


Divorce—A ppeal— Divisional Court—Jurisdiction—A pplication for re-hearing— 
Discovery after date of hearing of alleged adultery by other spouse—A ppeal 
to Court of Appeal on ground of “error of the court at the hearing ”— 
Matrimonial Causes Rules, 1950 (S.I. 1950 No. 1940), r. 36 (1), (2). 

By the Matrimonial Causes Rules, 1950, r. 36: ‘‘ (1) An application for 
re-hearing of a cause heard by a judge alone where no error of the court 
at the hearing is alleged shall be made to a Divisional Court . . . (2) Any 
other application for re-hearing shall be made by way of appeal to the Court 
of Appeal.” 

The wife presented a petition dated June 22, 1953, for divorce on the 
ground of the husband’s cruelty. The husband denied the allegations of 
cruelty and the suit came on for hearing before a commissioner on July 26, 
1954. On July 28, 1954, the commissioner found that the husband had been 
guilty of cruelty and granted a decree nisi in favour of the wife. On Sept. 7, 
1954, the husband filed (i) a notice of appeal to the Court of Appeal for 
an order that the decree nisi be set aside and the petition dismissed, or, 
alternatively, that there should be a new trial and (ii) a notice of motion 
to the Divisional Court, under the Matrimonial Causes Rules, 1950, r. 36 (1), 
for a re-hearing on the ground that since the autumn of 1949 the wife had 
frequently committed adultery with a certain man, a fact which was unknown 
to the husband at the date of the hearing. The correctness of the com- 
missioner’s judgment was thus being challenged in the Court of Appeal, 
but the ground of application to the Divisional Court, viz., the discovery of 
the adultery alleged, did not impute any error in the decision of the com- 
missioner. The husband being unwilling to abandon the grounds on which 
the notice of appeal to the Court of Appeal might be supported, 

Held: regard should be had to the case as a whole, and as, if so regarded, 
the case was one in which error of the court at the hearing was being alleged, 
the appeal should be dealt with by the Court of Appeal under r. 36 (2). 

Prince v. Prince ({1950] 2 All E.R. 375) applied. 


[ As to Applications for Re-hearing where no Error of the Court is alleged, 
see 10 Hatspury’s Laws (2nd Edn.) 779, para. 1233; and for cases on the 
subject, see 27 DicEST (Repl.) 595, 596, 5671-5578. 

For the Matrimonial Causes Rules, 1950, r. 36 (1), (2), see 10 HALSBURY’S 
Srarutory InstRUMENTS 215.] 


Cases referred to: . 
(1) Prince v. Prince, [1950] 2 All E.R. 375; [1951] P. 71; 2nd Digest Supp. 
(2) Winter v. Winter, [1942] 2 All E.R. 390; [1942] P. 151; 111 LJ Peeo 2167 


L.T. 258; 2nd Digest Supp. 
(3) Petty v. Petty, [1943] 2 All E.R. 511; [1943] P. 101; 112 L.J.P. 97; 169 


L.T. 224; 2nd Digest Supp. 

(4) Everitt v. Everitt, [1948] 2 All E.R. 545; 2nd Digest Supp. 

(5) Peek v. Peek, [1947] 2 All E.R. 578; [1948] P. 46; [1948] L.J.R. 833; affd. 
C.A., [1948] 2 All E.R. 297; 2nd Digest Supp. 

(6) Alhadeff v. Alhadeff, [1951] W.N. 367; 95 Sol. Jo. 547; 2nd Digest Supp. 


Motion. . . 
The husband applied to the Divisional Court for a re-hearing of a divorce 


suit pursuant to the Matrimonial Causes Rules, 1950, r. 36 lie 


A. C. Munro Kerr for the husband. 
N. Lermon for the wife. 
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LORD MERRIMAN, P.: It is an essential condition of an application 
under the Matrimonial Causes Rules, r. 36 (1), that the cause should have been 
heard, as this cause was, by a judge alone, and that no error of the court at the 


hearing is alleged. By r. 36 (2): 


“Any other application for re-hearing shall be made by way of appeal 
to the Court of Appeal.” 


The petition in this case was dated June 22, 1953, was amended in certain 
particulars on July 24, 1954, and came on for hearing as a contested suit before 
Mr. Commissioner BLanco WuirE, Q.C., on July 26. The contest was continued 
for three days. The six weeks from the date of the decree nisi expired on Sept. 8, 
1954. The first date for the application to make the decree nisi absolute was 
Sept. 9, 1954. On Sept. 7, in time to ensure that for the time being, at any rate, 
the decree was not made absolute, two notices of motion were filed, one to this 
court under r. 36 (1) asking for a re-hearing on the ground that no error of the 
court was alleged and another, although it stated no reason, to the Court of 
Appeal asking for a re-hearing and that the wife’s petition might be dismissed, 
or, alternatively, that a new trial might be had between the parties. 

It has been made clear by counsel for the husband that the validity of the 
judgment of the learned commissioner is being emphatically challenged in the 
Court of Appeal. I do not think it necessary to go through the detail of the careful 
judgment, of which we have read a transcript, and we have not seen any notes 
of the evidence on which the wife’s case and the husband’s answer were founded; 
but it was extracted from the wife in cross-examination, and the admission was 
accepted as accurate, that the main body of her case was the charge of sodomy, 
and of attempts to commit sodomy, in the course of which, and in connection 
with which, much of the ill-treatment of which she complained was said to have 
occurred. It is plain that the learned commissioner dismissed the charge of 
sodomy as such, that is, the completed offence. In effect, he said that on the 
evidence which was presented to him he was satisfied that no criminal court 
would convict, and he did not propose to do so himself. It is not so certain that 
he disregarded altogether the allegations of attempts, but there are parts of the 
judgment which we have read which appear to leave it in the air whether or not 
some of the quarrels between a husband, whom he described as highly sexed, 
and a wife who was plainly dreading the possibility of a sixth or seventh 
pregnancy, were accompanied by attempts at irregularity in sexual matters. 
There were added, by further and better particulars, certain charges of ill- 
treatment in connection with chastisement of the daughter of the marriage. 
Put briefly, the suggestion was that when the wife resented and tried to interfere 
the husband transferred his attentions to her, and she was the victim of his 
temper. 
thie judgment, butt the end of ial ast ease ae one comments ages 
matter is that having got rid, at any rate of the i a hi * ees ite ae bape 
formed the opinion that that was reall 4 the back sn ee at eae. ee 

a > really the background and the main part of 

the wife’s case, the learned commissioner nevertheless found a charge of cruelt 
. . . . y 

proved, on material which, it was suggested, did not reach the required standard 
Bearing in mind the fact, which I emphasise, that the present case was contested, 
the nature of the challenge against the correctness of the judgment makes ‘ 
impossible, to my mind, to say that no error of the court at the hearing is alleged 
“ is plain that from that point of view it is a matter for appeal to the Court af 

ppeal. 

ano Iisa both the tn hon the cena i that unknown to 
ati, Hm cara rec Ne en the events of which the wife complained 
; © of the hearing, and, indeed, at any material time, 


the wife was conducting with a certain man a clandestine association of an 


D 
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adulterous character. It is said that it is no fault of the learned commissioner 
that that aspect of the matter, if it exists at all, was not taken into account at the 
hearing, because nobody knew about it, least of all the learned commissioner, 
and it is on that ground that we are asked to order a re-hearing. In effect, 
having taken appropriate steps to ensure that they were in time, whichever 
way the spin of the coin resulted, we are now asked to deal in isolation with one 
aspect of a matter which seems to me to be indivisible. I wil] assume, for the 
purposes of the argument, that had the learned commissioner’s judgment on 
the materials then before him been unchallenged and unchallengeable, it would 
have been appropriate to move this court, on the basis that there was this un- 
disclosed and unknown matter with which, through no fault of his own, he was 
precluded from dealing. I say I will assume this, and I do not think that it is 
necessary to go through the case law on this subject again. We have been referred 
to eases, some of which were decided before the jurisdiction of this court was 
narrowed in consequence of the Supreme Court of Judicature Act, 1890, s. 1, 
and the Matrimonial Causes Rules, 1924, r. 46. Rule 46 is in substantially the 
same terms as r. 36 of the rules of 1950. I need only say that the result of 
re-reading Prince v. Prince (1) has increased my admiration, if I may humbly 
say so, for the masterly survey of the history of this matter, and of the case law 
on the subject, in the judgment of SrR Raymonp EvEersHED, M.R. By that test, 
and leaving out this question of adultery, it is, in my opinion, so plainly a case 
for the Court of Appeal that it is unnecessary to discuss the matter in detail. 
The question then is whether the matter is disposed of by assuming, for the 
purposes of the argument, that if the introduction of the new issue of the wife’s 
adultery afforded the only challenge against the learned commissioner’s judgment 
and this motion were based solely on the introduction of that fresh element, it 
might have been proper to come to this court, notwithstanding that on such 
fresh material it might also have been open, in a contested case, to go to the 
Court of Appeal. Further, bearing in mind that it does not matter whether or not 
there is a formal allegation of error, if in fact error is, and must be, alleged, I 
agree with counsel for the wife’s view that, although a formal allegation of error 
is implicit in the filing of the notice of appeal to the Court of Appeal, the with- 
drawal of that particular challenge to the judgment might leave it open to us to 
deal with the adultery issue separately. In the present case, however, counsel 
for the husband made it abundantly plain that he was not prepared to abandon 
either of the two horses and ride only one, and the appeal to the Court of Appeal, 
with full force and effect, stands adjourned. In my opinion, the only thing 
which has caused any doubt at all has been, on what basis was the appeal 
adjourned by the Court of Appeal ? I think it was at any rate suggested that 
when, as it happened, the appeal came into the list in that court before the 
present motion was due to come on in this court, some expression of opinion or 
direction (it was not suggested that there was an order) was made that it was 
a proper case for us to deal with rather than the Court of Appeal, and that if 
we went wrong, there would be an appeal, and so the two appeals could come on 
together in the Court of Appeal. I must say that it would have been surprising 
if that had been the basis of any direction to us to hear the merits of the motion, 
for it is plain that the mere fact that if we went wrong there could be an appeal 
to the Court of Appeal which could be heard at the same time as the other 
appeal could not possibly give us jurisdiction if we had not already got it. Another 
thing that was mentioned was that the Court of Appeal were told (and this is 
common ground) that it would be more convenient if we dealt with the case 
because the husband was a poor man, and because to bring out the points of 
criticism in the Court of Appeal would involve the production of a transcript 
of the evidence, which would not necessarily be required here. That esa 
though no doubt a matter of practical importance, could ace. pie is 
jurisdiction if we did not already possess it. However, there being no short 
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note of the proceedings in the Court of Appeal, and nothing of which we could 
get a transcript, I made such inquiries as were open to me during the adjournment 
yesterday, and, as I said afterwards, it is plain beyond the slightest doubt that 
no direction that we should hear the case, nor anything resembling such a direc- 
tion, was given. All that happened, as I understand it, was that when it was made 
clear that the present proceedings were pending at the same time, it was intimated 
that if the two proceedings were both effective it was manifestly convenient 
that this one should come on first, and, for that purpose, the other should be 
adjourned, but that there was no decision that this proceeding was right and that 
we must deal with it. 

Now if, as I am satisfied, the right course was taken in going to the Court of 
Appeal by way of challenging the correctness of the judgment of the learned 
commissioner, it seems to me to be beyond doubt that it would be open to ‘the 
husband to attempt to persuade the Court of Appeal either to hear the new 
evidence introducing the charge of adultery against the wife, or, if they did not 
wish to take that course, to order a re-hearing in order that the whole case might 
be considered at the same time. It really is unarguable that on a charge of cruelty 
by a wife, the fact that she is, during the whole of the material time, alleged to 
be conducting a clandestine adulterous association, is entirely disconnected 
with the charge of cruelty. It is said that in the present case the husband is not 
alleging that any wrong (if he did anything wrong, which he denies, of course) 
was provoked by his knowledge, or suspicion even, of an adulterous association. 
Be it so. But that is not the only test. It goes without saying that a tribunal 
which is made aware of the fact that all the time covered by her complaints 
the wife is, or ought to be, suffering from a guilty conscience, must necessarily 
have an effect on her attitude to the married life; and it is plainly a matter 
to be taken into account in assessing allegations of cruelty, particularly of cruelty 
in connection with sexual matters. Apart from that, of course, the effect on the 
wife’s credibility of her having suppressed, if she has suppressed her own guilt, 
not only to her husband at the material time but to the court to which she comes 
to complain, is obvious. And there is one other point of view—that a situation 
might be reached in which, if she succeeds in proving her charge of cruelty, 
and the husband also succeeded in proving his cross-charge of adultery, it would 
be a question for the judge who heard the case to decide whether to dismiss 
both the petition and the answer outright, on the rival discretionary bars 
provided by those circumstances, or to give a decree to the one or the other, 
according to his assessment of culpability, or even to give a decree to both. 

All these matters would be dealt with together on the appeal on the case as a 
whole. We are asked to deal with only one aspect of it, and to order a re-hearing, 
because the learned commissioner did not know about the adultery and was 
not asked to deal with it. In my opinion, it is clear that the present case, regarded 


as a whole, as it ought to be regarded, is one for the Court of Appeal and not 
for this court. 


COLLINGWOOD, J.: I agree. This is a motion for a re-hearing under 
the Matrimonial Causes Rules, 1950, r. 36 (1), and the grounds for the application 
are that the wife frequently committed adultery with a named man, a fact 
unknown to the husband at the date of the hearing. The date of the decree nisi 
was July 28, 1954, and after that date the husband alleges that he obtained 
evidence of adultery on the part of the wife, and that having done so, on Aug. 20, 
1954, he submitted it for the consideration of the Queen’s Proctor. On Sept. 6, 
1954, an intimation was received from the Queen’s Proctor that he did not 
propose to take any action. On Sept. 7, 1954, the day before the expiry of the 
six weeks after the decree nisi, two notices were filed, one a notice of application 
to this court and the other a notice of appeal to the Court of Appeal. 


P.DA.] WELLS-KING v. WELLS-KING (Cottinewoop, J.) 589 
Rule 36 provides: 


“ec 


(1) An application for re-hearing of a cause heard by a judge alone where 
no error of the court at the hearing is alleged shall be made to a Divisional 
Court of the Probate, Divorce and Admiralty Division . . . (2) Any other 
application for re-hearing shall be made by way of appeal to the Court of 
Appeal.” 


The result is that on Sept. 7, the husband (i) invoked the jurisdiction of this 
court, a condition of his right to do so. being that no error of the court at the 
hearing is alleged, and (ii) gave notice to the Court of Appeal, thereby clearly 
challenging the correctness of the decision of the trial judge, albeit in a separate 
document. That appeal has not been withdrawn, and is still pending. 

As Lorp MERRIMAN, P., has said, there have been a number of decisions 
with regard to the limitations on the jurisdiction of this court under r. 36 (1), 
and it is not necessary to go into them in any detail, particularly as the law on 
the matter was exhaustively gone into by Str RayMonp EVERSHED, M.R., in 
Prince v. Prince (1). After considering the early history of the rule and Winter 
v. Winter (2), the Master of the Rolls says ([1950] 2 All E.R. at p. 380): 


“‘ Up to this point the Divisional Court had not considered any application 
for a re-hearing of a cause in which there had been a conflict of evidence 
on vital matters and in which the loser was seeking to obtain a re-hearing on 
the ground that fresh evidence was available which would put an entirely 
different complexion on the case. In such a case, if the Divisional Court 
has exclusive jurisdiction to order a re-hearing, such power obviously trenches 
on the general jurisdiction of the Court of Appeal to make a similar order. 
The question whether the Divisional Court had jurisdiction to order a 
re-hearing in a case in which there would be an obvious right of appeal was 
first raised in Petty v. Petty (3)... The application was by the wife for the 
re-hearing of a contested case in which the wife asked for a divorce on the 
ground of her husband’s cruelty and desertion and the husband denied those 
charges and charged the wife with desertion. Both parties gave evidence 
and called witnesses and the judge dismissed the wife’s prayer and gave 
the husband a decree because he preferred the husband’s evidence to that 
of the wife. The basis of the wife’s application for a re-hearing was that since 
the hearing she had obtained statements from several witnesses whose 
evidence would persuade the court that the truth lay with the wife and not 
with the husband. Also it was said that the preparation of the wife’s case 
had been interfered with by enemy action.” 


Now comes the passage to which I particularly wish to refer (ibid.) : 


“ Lorp Merriman, P., in his judgment, said ([1943] 2 All E.R. at p. 513): 
‘We feel. . . that the peculiar jurisdiction vested in this court by £a0 cae 
should only be exercised in cases in which it is plain that this court is intended 
to have the jurisdiction to the exclusion of the Court of Appeal...’ After 
reviewing the history of the jurisdiction now embodied in the rule LorD 
MerRIMAN, P., said that, in his view, it was impossible to attach to the 
word ‘error’ in the rule any interpretation or limitation based solely on 
any part of the earlier history of the court. He continued (ibid.): ‘... it 
is much more likely that the words were deliberately chosen as being 
supposedly apt to impose a limitation upon our special jurisdiction to order 
a re-hearing, notwithstanding the vesting in the Court of Appeal of the 
deal with such applications from this Division.’ Lorp 
al in the recent case of 
on of the jurisdiction 


general right to 
Merriman, P., when presiding in the Court of Appe 
Everitt v. Everitt (4), again emphasised this limitati 
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of the Divisional Court under r. 36. He said ([{1948] 2 All E.R. at p. 548): A 
‘In dealing with cases under r. 36 the Divisional Court has always been 
careful to avoid any semblance of trespassing on the exclusive jurisdiction 
of the Court of Appeal . . . Petty v. Petty (3) and Peek v. Peek (5); although, 
if the Divisional Court is satisfied that a case comes within the rule it is 
bound, as I pointed out in Peek v. Peek (5), to deal with it because no other 
court can do so ’.” : B 


Applying those principles to the present case, it is clear that in the absence 
of any allegation of error the discovery, after the hearing before the learned 
commissioner, of a hitherto undiscovered adultery by the wife would be a ground 
for application under r. 36 (1). An outstanding example of that is Alhadeff v. 
Alhadeff (6). But the fact remains that in the present case it is abundantly 
clear that the husband is alleging error on the part of the trial court, and that C 
is so whether or not one has regard to the existence of the notice of motion 
to the Court of Appeal. In my opinion, the limitations which have been placed 
on the jurisdiction of this court in those passages which I read from the judgment 
of Lorp MEerrRm™avn, P., exclude the case put forward on behalf of the husband 
from our consideration. Finally I agree with what Lorp Mrrriman, P., has 
said with regard to the evidence which it is proposed to bring with reference to D 
the adultery by the wife in the present case. The sexual life of the parties, 
certainly from 1949, when the association with the named man is alleged to have 
begun, is of vital import in the case. The question whether or not there was an 
adulterous association on the part of the wife at that time, is of paramount 
importance in (i) throwing light on the charges of abnormality which she brings 
against her husband, and (ii) affording a possible cause to which her nervous and E 
mental condition was referable. In my opinion this matter should be dealt 
with by the Court of Appeal, and not this court. 
Order accordingly. 
Solicitors: Gustavus Thompson & Sons, agents for Herrington & Carmichael, 
Camberley (for the husband); Kinch & Richardson, agents for Close & Son, 
Camberley (for the wife). = 
[Reported by A. T. Hootanan, Esq., Barrister-at-Law.] 


NOTE. ‘set 
Treo G 
HENLEY v. HENLEY (BLIGH cited). 
[ProBaTE, DivorcE AND ADMIRALTY Drvision (Sachs, J .), February 14, 15, 16, 
17, 1955.] 
Divorce—Evidence—Privilege—Statements made to conciliator—Vicar acting as 
conciliator. H 


[ AS to Privileged Communications other than those between Client and Legal 
Adviser, see 13 Hatspury’s Laws (2nd Edn.) 726, para. 800 note (b); and for 
cases on the subject, see 22 Dicsst (Repl.) 401, 4295-4307, 412, 4454-4440 ; and 
also 27 Dicsr (Repl.) 368, 3043-3047.] 

Cases referred to: 
(1) Mole v. Mole, [1950] 2 All E.R. 328; [1951] P. 21; 27 Digest (Repl.) I 
368, 3046. 
(2) McTaggart v. McTaggart, [1948] 2 All E.R. 754; [1949] P. 94; [1949] 
LJ R. 8229 27 Digest (Repl.) 368, 3044. - 

Petition for divorce by the wife. 

The parties were married in 1941, and there were two children of the marriage. 
On Feb. 3, 1954, the wife left the matrimonial home and on Feb. 11 she presented 
a petition for divorce on the ground of the husband’s adultery with a woman 


A 
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whose name was unknown between Jan. 12 and Jan. 26, 1954. On May 5, 1954, 
the husband filed an answer in which he denied the adultery alleged against him 
and alleged that the wife had committed adultery with the party cited, Mr. B., 
from 1946 to the date of the answer, and cross-prayed for a decree of divorce. The 
husband filed a discretion statement in which he stated that he had committed 
adultery with a named woman on Feb. 2, 1954. The wife denied the adultery. 

At the hearing of the suit, counsel for the husband informed the court that he 
wished to call a clergyman who would given evidence as to statements made to 
him by the wife. Counsel for the wife objected on the ground that such state- 
ments were privileged. The clergyman was called and answered questions put to 
him by Sacus, J., as to the circumstances in which the statements were made by 
the wife. 

This report deals with the ruling of Sacus, J., on the question of privilege. 


C. R. C. J. Binney for the wife. 
R. F. G. Ormrod for the husband. 


SACHS, J.: I start with the proposition stated in Mole v. Mole (1) ({1950] 
2 All E.R. at p. 329) that one must bear in mind that in a matrimonial dispute 
the state is also an interested party and is more interested in reconciliation than 
in divorce. It was with that overriding consideration in mind that the Court 
of Appeal have laid down that in certain circumstances intermediaries and 
conciliators are persons to whose evidence privilege attaches, one fundamental 
reason being that if privilege did not attach, those whom they sought to reconcile 
would tend not to be frank with them and that in itself would be an impediment 
to reconciliation. 

The position in the present case is that the Vicar of Benenden, who, by virtue 
of his office in a country parish, is a person who can be trusted by his parishioners 
to have the highest motives in seeking to effect a reconciliation and to be a 
person to whom, of all people, they can best allow themselves to be frank, very 
properly took certain steps when the estrangement between the husband and 
the wife came to his notice. He went to the husband as a conciliator and as a 
conciliator he was accepted by the husband. Thus accepted, he went to the 
wife as a conciliator and made it clear to her that he was a conciliator; and, on 
her realising that, a conversation took place. It is urged by counsel for the 
husband that the authorities McTaggart v. McTaggart (2) and Mole v. Mole (1) 
only apply when one of the two parties has taken the initiative and sought out 
the conciliator, and do not apply when one of the parties has been approached 
by and accepts the person concerned as a conciliator. That would produce a 
very sad result as regards the interests of the state because it would tend, if he 
be right, to deprive frankness towards an accepted intermediary of the privilege 
which, in my view, it should have. I do not accept the argument that for privilege 
to attach the initiative must have come from one of the parties and that one can 
exclude cases where the conciliator from a knowledge of the circumstances, thinks 
it wise and proper in the interests of the parties, and thus in the interests of the 
state, to make the approach. In the present case I see no distinction between the 
position of the vicar if he had been asked by the husband to go to the wife, or 
the vicar’s position if he went to the husband and was accepted by him as a 
conciliator before going on to the wife. In those circumstances I hold that the 


conversation is privileged. 

Rule accordingly. 

[At the conclusion of the hearing His Lorpsuip granted a decree in favour 
of the wife and dismissed the husband’s cross-prayer. ] 

Solicitors: Hancock & Scott (for the wife) ; Kenneth Brown, Baker, Baker, agents 


for Murton, Clarke & Murton-Neale, Cranbrook (for the husband). 
[Reported by A. T. HOOLAHAN, Esq., Barrister-at-Law.] 
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HAYMILLS HOUSES, LTD. v. BLAKE. 


[Court or APPEAL (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ.), 
February 4, 7, 8, 1955.] 


Rent Restriction—Possession—Conditional order—Subsequent conditional post- 
poning order—Conditions ultimately fulfilled—Discharge of original order 
—Jurisdiction—Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920 (10 & 11 Geo. 5 c. 17), 8. 5 (2), as substituted by the Rent and 
Mortgage Interest Restrictions Act, 1923 (138 & 14 Geo. 5 c. 32), 8. 4 (2)— 
County Courts Act, 1934 (24 & 25 Geo. 5 c. 53), 8. 180 (1). 

By a written agreement dated Sept. 1, 1948, the landlords let to the 
tenant a flat to which the Rent Acts applied and reserved a right of re-entry 
for non-payment of rent. On Aug. 28, 1954, rent being in arrear, the 
landlords issued a plaint claiming possession of the flat, and £20 8s. 7d. 
arrears of rent and £2 10s. costs. On Sept. 29, 1954, the landlords obtained 
judgment against the tenant, who did not attend the hearing, ordering him 
to give up possession on or before Oct. 27, 1954, unless the arrears of rent 
and costs (together amounting to £39 1s.) were paid into court before that 
day. By Oct. 27, 1954, the tenant had paid only £32 16s. 1d. The landlords 
applied for a warrant of possession which was issued. On Nov. 6 the tenant 
paid all the arrears. On Nov. 29, 1954, the county court judge, on the 
application of the tenant, made an order postponing the date of possession 
for twenty-eight days on condition that all arrears of rent and costs were 
paid by the time when the twenty-eight days would expire and ordering 
that if they were so paid (as in fact they were) the order of Sept. 29, 1954, 
would be discharged. 

Held: there is power to discharge or rescind an order for possession of a 
dwelling-house under s. 5 (2) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, where subsequent to the original order for posses- 
sion there has been another order within the sub-section (e.g., an order 
postponing possession on conditions), if the conditions imposed by the 
second order have been complied with. As in the present case there had been 
both an original conditional order (i.e., the order of Sept. 29, 1954) and a 
subsequent conditional postponing order (i.e., the order of Nov. 29, 1954), 
the court had power under s. 5 (2) to discharge or rescind the order of Sept. 
29, 1954, on the conditions imposed by the second order being fulfilled. 

Per Stk RAyMonD EverRSHED, M.R.: it may well be that, if an absolute 
order for possession is made, then while it is not yet executed the court may 
make an order under s. 5 (2) postponing the date of possession on conditions 
and, if the court did that and if the conditions were performed, it may 
well be that the final words of the sub-section would give power to discharge 
the original order, even though absolute in form (see p. 598, letter F, post). 

Dictum of Str RaymMonp EversHED, M.R., in Mills v. Allen ([1953] 2 
All E.R. at p. 542) explained. 

Semble: an absolute order as such cannot be discharged under s. 5 (2) 
(dictum of SoMERVELL, L.J., in American Economic Laundry, Ltd. v. Little 
({1950] 2 All E.R. at p. 1189) considered). 

Appeal dismissed. 


[ Editorial Note. Section 5 (2) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920, as substituted by the Act of 1923, confers 
power to make an order postponing the date for possession-under a prior order 
for possession. Str RayMonp EVERSHED, M.R., indicates at p- 596, letter F, 
post, a suitable form for such postponing orders to take in future cases. If orders 
are made in proper cases in such form it will be competent for courts, if they wish, 
to include provision for the discharge of the original order for possession (ibid.). 


A 
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For the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 5 (2), 
see 13 Hatspury’s Statutes (2nd Edn.) 990; and for cases on the subject, see 
31 DicEst (Repl.) 721, 8048-8050. 


For the County Courts Act, 1934, s. 180 (1), see 5 H ? 
(2nd Edn.) 123.] (1), ALSBURY’S STATUTES 


Cases referred to: 


(1) American Economic Laundry, Ltd. v. Little, [1950] 2 All E.R. 1186; [1951] 
1 K.B. 400; 31 Digest (Repl.),665, 7646. 
(2) Mills v. Allen, [1953] 2 All E.R. 534; [1953] 2 Q.B. 341; 3rd Digest Supp. 


Appeal. 


The landlords appealed against a decision of His Honour Jupar Tupor REEs 
sitting at Brentford County Court, dated Nov. 29, 1954. 


R. O. C. Stable for the landlords. ° 
A.C. H. de Piro for the tenant. 


SIR RAYMOND EVERSHED, M.R.: The Increase of Rent and Mort gage 
Interest (Restrictions) Act, 1920, s. 5 (2), as substituted by the Rent and Mortgage 
Interest Restrictions Act, 1923, s. 4 (2), reads: 


At the time of the application for or the making or giving of any order 
or Judgment for the recovery of possession of any such dwelling-house 
[i.e., any dwelling-house to which the Act applies], or for the ejectment of 
a tenant therefrom, or in the case of any such order or judgment which has 
been made or given, whether before or after the passing of this Act, and 
not executed at any subsequent time, the court may adjourn the application, 
or stay or suspend execution on any such order or judgment, or postpone 
the date of possession for such period or pericds as it thinks fit, and subject 
to such conditions (if any) in regard to payment by the tenant of arrears 
of rent, rent, or mesne profits and otherwise as the court thinks fit, and, 
if such conditions are complied with, the court may, if it thinks fit, discharge 
or rescind any such order or judgment.” 


It is, I think, clear that the sub-section is not syntactically elegant, but it com- 
prehends two types of case, namely, that in which the powers of the sub-section 
may be available at the time of the application for making an order for possession, 
and that in which an order for possession having been made, but not executed, 
the powers of the sub-section are available at any subsequent time, so long of 
course as the order remains unexecuted. The present case is related to the second 
type of case. 

The property in question is a flat, No. 78 The Ridings, in London, W.5, and it 
is not in doubt that that flat is a dwelling-house within the comprehension of the 
Rent Acts. The plaintiffs were in respect of that flat the landlords of the defen- 
dant under a written agreement dated Sept. 1, 1948. The agreement provided 
that the tenancy was determinable on three months’ notice. The rent was a sum 
of something over £90 per annum. There was a right of re-entry reserved to the 
landlords in case of non-payment of rent. It has been said by counsel for the 
landlords that the tenant has in the past been unsatisfactory in that he has shown 
a lack of promptitude in payment of rent. Whether or not that is so is a matter 
with which we have not been concerned; but if it be true then, as I ventured 
to observe during the course of argument, the continuance of that lack of prompti- 
tude on the part of the tenant may be found by him to be most disadvantageous 
if there be future excursions to the county court. However that may be, on 
Aug. 28, 1954, a plaint was issued and served on the tenant claiming possession 
on the ground of arrears of rent, and the form of the plaint showed that the rent 
in arrear was £20 8s. 7d.; asum of £2 10s. for costs was added, making a monetary 
claim of £22 188. 7d. The landlords claimed in accordance with the terms of the 
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agreement to exercise their right of re-entry as on a forfeiture for non-payment A 
of rent, and in obedience to s. 180 (1) (a) of the County Courts Act, 1934, there 
appeared on the face of the plaint the following: 


‘““ Tf you pay the rent in arrear and costs into court five clear days before 
the date of hearing the action will cease.” 


It has been pointed out that before the case came on for hearing the particulars B 
of claim were amended by adding further arrears of rent which had accrued 
since the issue of the plaint, and counsel for the tenant said that that amendment 
was, in strictness, out of order. The effect, however, was to increase the total 
sum which was due or alleged to be due for rent by about £9 17s. 6d. 

When the case came on for hearing on Sept. 29, the tenant had not availed 
himself of the suggestion made on the plaint of payment into court within C 
five days of the return date, but he had sent to the landlords a cheque for the 
sum which was alleged to be due for rent and costs on the plaint in its original 
form, namely, £22 18s. 7d. At the date of the hearing that cheque had not been 
cleared and the landlords, therefore, had not received the money. The landlords 
were represented at the hearing, but the tenant abstained from attending. 

It appears that the court had received from the tenant a further cheque for D 
£9 17s. 6d., the balance alleged to be due on the amended claim, and that cheque, 
which was in fact post-dated, was handed down at the hearing to the landlords 

or their representatives. In those circumstances the order made by the court 

on Sept. 29 was as follows: 


“Tt is adjudged that the [landlord] is entitled to recover against the E 
[tenant] possession of the land mentioned in the particulars annexed to 
the summons in this action, that is to say lower flat 78 The Ridings, W.5, the 
rent of the said land amounting to £30 6s. Id. [being £20 8s. 7d. plus 
£9 17s. 6d.] being in arrear and the [landlord] having a right to re-entry or 
forfeiture in respect thereof and it is adjudged that the [landlord] do 
recover against the [tenant] the sum of £30 6s. ld. for the arrears of rent - F 
aforesaid and the sum of £8 15s. for costs, amounting together to the sum 
of £39 ls. And it is ordered that the [tenant] do pay the said sum of £39 1s. 
to the registrar of this court, on or before Oct. 27, 1954, and it is ordered 
that the [tenant] do give to the [landlord] possession of the said land on or 
before the said Oct. 27, 1954, unless the said rent in arrear and costs be paid 
into court before such Oet. 27, 1954.” ae 


It will be observed that the order was what has been many times called a 
conditional order for possession, a type of order commonly made in these cases 
and, by the description which I have given to it, distinguishable from what is 
called an absolute order for possession, namely, an order on the defendant to give 
_up possession on some fixed date without any condition attached thereto, per- 
formance of which would make the order inoperative. I have stated that the H 
tenant had given to the landlords two cheques, the total of which on their face 
was £32 16s. 1d., a sum, as will be appreciated, less by £6 4s. 11d. than the total 
amount mentioned in the order. The two cheques appear to have been met; 
but when Oct. 27, 1954, arrived (that being the date fixed in the order for posses- 
sion unless in the meantime the sums stated in the order had been paid) nothing 
further in fact had been paid. The result was that according to its terms the [ 
order for possession was liable forthwith to operate. 
Section 180 (1) of the County Courts Act, 1934, provides: 


“ Where a lessor is preceeding by action in a county court ... to enforce 
against a lessee a right of re-entry or forfeiture in respect of any land for 
non-payment of rent, the following provisions shall have effect: (a) If the 
lessee pays into court not less than five clear days before the return day all 
the rent in arrear and the costs of the action, the action shall cease, and the 
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lessee shall hold the land according to the lease without any new lease; 
(b) If the action does not cease as aforesaid and the court at the trial fs 
satisfied that the lessor is entitled to enforce the right of re-entry or for- 
feiture, the court shall order possession of the land to be given to the lessor 
at the expiration of such period, not being less than four weeks from the 
date of the order, as the court thinks fit, unless within that period the lessee 
pays into court all the rent in arrear and the costs of the action; (c) If within 
the period specified in the order, the lessee pays into court all the rent in 
arrear and the costs of the action, he shall hold the land according to the 
lease without any new lease, but if the lessee does not, within the said period, 
pay into court all the rent in arrear and the costs of the action, the order 
shall be enforced in the prescribed manner, and so long as the order 
remains unreversed, the lessee shall be barred from all relief...” 


From what I have said it will be apprehended that the tenant in the present 
case failed to avail himself of the provisions not only of sub-s. (1) (a) but also of 
sub-s. (1) (c), for he had not on Oct. 27, 1954, paid into court the sum ordered to 
be paid by way of rent arrears and costs. The date Oct. 27 was plainly fixed 
in the light of sub-s. (1) (b), for it was a date twenty-eight days from the date 
of the order. Counsel for the tenant contended that the words ‘‘ so long as the 
order remains unreversed ” carry implicit in them a power in the county court 
judge himself, on some later application, to reverse or rescind or extinguish his 
original order so as to give rise to a revival, so to speak, of the contractual tenancy, 
notwithstanding failure on the lessee’s part to avail himself of the provisions of 
sub-s. (1) (b) and (ec). I do not find it necessary to express any view on that 
matter. In the events which have happened counsel for the tenant plainly 
conceded that the contractual tenancy must now be treated as gone. The right 
of forfeiture for non-payment of rent was in the circumstances effectively 
exercised; but this is, as I have said, a Rent Act case and therefore, apart 
from and in succession to his contractual rights, the tenant has the rights conferred 
on him by those Acts, compendiously referred to as the rights of a statutory 
tenant. Accepting, as I do, counsel for the tenant’s concession on this matter, 
the question henceforth is: What is the position of the tenant ? Is he now bound 
to go out at once, as counsel for the landlords contended, or can he remain on, 
but in the latter case with only the rights of occupation conferred on a statutory 
tenant ? 

[His Lorpsuip referred to two points taken in argument, of which he found 
one not to be open on the appeal and the other not to be necessary to be pursued, 
and continued:] I now go back to the narrative of the present case, which was as 
follows. The tenant, preferring to remain inops consilii and persisting in his 
reluctance to pay more quickly than absolute compulsion required, took no 
further step after Oct. 27 to pay the balance of the sum of £39 Is., and a warrant 
for possession was applied for. This action did stir him into a measure of activity, 
for he applied in person on Nov. 6, 1954, to the judge to suspend the possession 
order and on the same day he took the precaution of paying the added sum of 
£7 2s. (that is, the balance of the £39 1s. swollen by the charges for the warrant) 
into court or to the landlords. Nevertheless, on Nov. 12, 1954, the tenant, 
personally applying to the county court, failed in his application for a suspension 
of the order. At that point of time he wisely thought it would be desirable to take 
professional advice. The order still being unexecuted, on Nov. 24, (1954, the 
solicitor, whose aid the tenant had somewhat belatedly sought, applied on his 
behalf as follows: 

“Take notice that the [tenant] intends to apply to the judge . . . on 
Monday, Nov. 29, 1954 .. . for suspension of the possession warrant issued. 
in this action under an order of the court dated Oct. 1, 1954 [the date 
when the order of Sept. 29 was drawn up] and further for a suspension 
of the operation of the said order for possession of the premises in question 
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on the ground that the [tenant] has discharged the whole of the arrears 
and the costs of the action in respect of which [he] was held to be liable for 
forfeiture of his tenancy of the said premises.” 


It is the fact that on that day his two cheques (for £22 18s. 7d. and £9 17s. 6d.), 
plus the sum of £7 2s. had made up the full sum for which he was then liable for 
arrears in rent, costs and solicitors’ charges. The matter coming before the 
learned county court judge on Nov. 29, 1954, and his attention being, as I 
assume, directed to the terms of s. 5 (2) of the Act of 1920, as substituted by 
s.. 4 (2) of the Act of 1923, he made the following order: 


‘It is ordered that the time of the order of Sept. 29, 1954, be extended for 
a further twenty-eight days. Debt and costs have been paid; order 
therefore of Sept. 29, 1954, be extinguished. Possession warrant revoked. 
Costs of today £2 2s. to [landlord].” 


I have ventured to refer to the inelegance of the sub-section which we are 
called on to construe, and I hope I shall be forgiven if I use similar language 
in regard to this order, which seems to me on certain vital matters to be in 
addition somewhat obscure. For example, were the words “ ordered that the 
time of the order of Sept. 29, 1954, be extended” meant to relate merely to the date 
on which possession should be given, leaving the date for performance of the 
condition as it originally stood ? Or was it meant to substitute in all material 
places in the original order for Oct. 27 another date described as arriving at the 
end of ‘“‘ a further twenty-eight days’? And it is also not entirely clear to me, 
at first sight at any rate, whether the further twenty-eight days were intended 
to run from Oct. 27 or from Nov. 29. Read in its context I have come to the 
conclusion that the county court judge intended to make an order to the following 
effect (and for future reference may I perhaps express the hope that orders 
should in similar circumstances take broadly the form I am now going to state): 


“In exercise of the powers under s. 5 (2) the date of possession in the’ 
earlier order, namely Oct. 27, 1954, be postponed for twenty-eight days from 
the date of this order, namely until [and then I suppose the date would 
have been Dec. 27] on the condition that on or before such last mentioned 
date the defendant shall pay or shall have paid the sum of £39 1s. mentioned 
in the order of Sept. 29, together with the further sum of £X for costs since 
incurred, including £2 2s. for the costs of today’s hearing.” 


I think that if the order had taken that form it would have been in strict accor- 
dance with the power in s. 5 (2) to postpone the date of possession for a period 
the court thought fit subject to a condition in regard to the payment of arrears 
of rent and otherwise as the court thought fit. I think it would then have been 


‘competent for the judge, again within the terms of the sub-section, to have 
gone on as follows: 


‘And it further appearing that the defendant has on or before this date 
paid the whole of the sums above mentioned, then it is further ordered that 
the order of Sept. 29, 1954, be discharged from this date.” 


I do not think that the word “ extinguished ” was one appropriate to be used. 
I have said that I think that was the intention, and I have said also that I think 
an order in that form would have been in proper compliance with the powers set 
out in s. 5 (2). The result, of course, would have been the same as that produced 
in the present case by the order of Nov. 29. 


I will read again so much of s. 5 (2) as relates to the second or alternative 
class of case, of which the present is one: 


oe 


. in the case of any such order [that is, an order for the recovery of 
possession of a dwelling-house] . . . which has been made .. . and not 


A 
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executed at any subsequent time, the court may ...stay or suspend execution 
on any such order or judgment, or postpone the date of possession for such 
period or periods as it thinks fit, and subject to such conditions (if any) in 
regard to payment by the tenant of arrears of rent, rent, or mesne profits 
and otherwise as the court thinks fit, and, if such conditions are complied 


with, the court may, if it thinks fit, discharge or rescind any such order or 
Judgment.” 


Notwithstanding the inelegance which I think must be confessed to exist in this 
language, I cannot myself see any answer to the proposition that the final words 
of the sub-section empower the county court, given the preceding circumstances, 
to discharge or rescind the original order. It was strongly argued by counsel 
for the landlords that, if an unconditional order for possession is made, there is no 
power in any circumstances for the court afterwards to discharge it or rescind 
it. The making of the first order has, so counsel for the landlords argued, such 
a quality of finality as does not permit of that power of revision. It was in 
support of that view that certain observations from other cases were cited, 
observations of my brethren in this court and of SOMERVELL, L.J., and of myself, 
directed however to differing circumstances and in other contexts. I shall 
presently refer to two only of those observations, for I do not myself think that 
any of the others cited has any relevance to the problem with which we are con- 
cerned or in any way disables the conclusion which I reach on the application 
of this sub-section to the facts of the present case. I agree with counsel for the 
landlords, and it is I think necessarily inherent in the language of the sub-section, 
that an order discharging a previous order for possession can be made only 
where there has been a subsequent order in accordance with the terms of the sub- 
section itself. So far as now relevant, the power of discharge arises where the date 
of possession in what I will call the first order has been postponed subject to 
conditions and those latter conditions have been complied with. I emphasise 
those last words. The power to discharge depends on compliance with conditions 
imposed by what I will call the second order. As I have interpreted the order of 
Nov. 29, 1954, which I will call the second order, that order did postpone the 
date of possession on conditions, the conditions being, in part, the performance 
of the obligation to pay the same sum as the first order specified and, in part, 
the payment of certain further sums. Those conditions were fulfilled and, 
therefore, as I think, the power did vest in the county court judge in the exercise 
of his discretion to discharge the first order. 

I propose to confine myself in this judgment to that set of facts and to such 
a limited interpretation of this sub-section as is necessary to deal with the present 
case. I do so more particularly because of the two observations from other 
cases to which I said a few moments ago I should wish to refer. The first was 
American Economic Laundry, Ltd. v. Litile (1), which came before JENKINS, L.J., 
and BrrKert, L.J., sitting with SomerveELL, L.J. It was a case quite different 
from the present; a case in which a final order had been made against the tenant 
of certain premises and he, the tenant, then applied for and obtained a suspension 
of the execution of the order, but during the period of the suspension the tenant 
died. The question was, what was the position of his daughter, who claimed to 
have succeeded under the definition in s. 12 (1) (g) of the Act of 1920 ? The form 
of the order for possession, and this is the only real relevance of this case, had 
been an absolute order for possession. It was not one made subject to condition, 
in the sense, for example, that the possession order would not issue if the tenant 
paid certain sums or performed certain other obligations within a stated time. 
The distinction between absolute and conditional orders having been raised, 
SomeErRVELL, L.J., used this language ({1950] 2 All E.R. at p. 1189): 

“The difference between those two kinds of orders is illustrated by the 


concluding words of s. 5 (2), where it is said in reference to an order made 
subject to conditions: ‘.. . if such conditions are complied with, the court 
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may, if it thinks fit, discharge . . . any such order...’ That cannot be done 
when an absolute order has been made. I am not deciding what the position 
would be in a ease of this kind where a conditional order had been made... 


Counsel for the landlords contended that when SOMERVELL, L.J., spoke of condi- 
tional orders he was meaning that the power of discharge following the making 
of conditional orders only arose if all the conditions according to their strict 
terms had been ab initio performed, that is to say not only the conditions in 
the second order, but the conditions in the first also. I am unable to accept 
that. Ifthe conditions in the first had been performed according to their terms, 
of course no second order would ever have been made; but the language does 
also lend support to the general proposition for which counsel for the landlords 
argued, namely, that the power of discharge, simpliciter, does not apply to. an 
absolute order for possession. 

In Mills v. Allen (2), a case of great complexity, the main question involved 
was the validity of a certain justices’ warrant. The Case came before BIRKETT, 
L.J., Romer, L.J., and myself, and there was some discussion as to the form of 


order. In the course of my judgment I expressed the view that I might perhaps” 


assist in the future administration of this difficult branch of the law if I made 
some observations about the form of order. I referred to American Economic 
Laundry, Ltd. v. Little (1) and to certain other cases, and I am reported as 
saying ({1953] 2 All E.R. at p. 542): 


“I begin by observing that, though the original order be absolute, 
nevertheless, as I read s. 4 (2) of the Act of 1923*, it may not only be dis- 
charged on application, but it may, in effect, be converted thereafter into a 
conditional order, for the language at the end of the sub-section seems to 
contemplate that possibility.” 


That general observation may, I think now, require to be expounded. I still 
think it may well be that, if an absolute order for possession is made, then while 
it is not yet executed the court may under the sub-section make an order post- 
poning the date of possession on conditions, and if the court did that, and if 
the conditions were performed, it may well be that the final words of the sub- 
section would give power to discharge the original order, even though absolute in 
form. If that is right, then it would justify the language I there used that an 
absolute order may be in effect converted into a conditional one so as to give 
rise to the power of discharge. But I am not saying anything which would 
conflict with SomMERVELL, L.J.’s expression of opinion that an absolute order, 
as such, would not be liable to be discharged under the powers of the final terms 
of the sub-section. I prefer not to express further than I have already tried to 
intimate conclusions as to the general operation of this sub-section, but to confine 
myself, for the present at any rate, to the particular facts of this particular case, 
which is one in which there followed one after the other, as I understand them, 
two so-called conditional orders. 

From what I have said and interpreting the order of Nov. 29 as I have done, 
it will be appreciated that in my judgment the county court judge had jurisdiction 
to do what he did and that therefore the appeal based on the invalidity, through 
want of jurisdiction, of the order of Nov. 29 fails. Counsel for the landlords 
suggested that the making of an order in the form which I have explained 
would not have been a proper exercise of discretion having regard to the previous 
performances, as regards rent payments, of this tenant. Quite plainly that 
matter was not raised or argued before the county court judge. It is no doubt 
easy to be wise after the event; but it was not raised, and according to well 
settled principles it is in my judgment not now open to the landlords. True it is 
that the application of the tenant’s solicitor was in terms one for suspending 


2] eS ee 
*The Rent and Mortgage Interest Restrictions Act, 1923, s. 4 (2), substituted a new 


A 


sub-s. (2) in the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 5. 
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rather than postponing the date of possession and for ultimate discharge, but 
still the matter obviously was dealt with in accordance with the general scope of 
the jurisdiction. If matters of that sort are gone into it will be also recalled 
that by amendment of the particulars of claim the landlords may have gained 
an advantage over the tenant for the purposes of the proceedings which might 
in strictness be open to some challenge. These matters, I think, are, however, 
irrelevant and not now open on one side or the other. I think that this appeal 
fails, but I do venture to repeat that, if there be truth in what counsel for the 
landlords said, the tenant would be well advised to take advice, as he now has 
taken it, and to observe a greater promptitude in the performance of his obliga- 
tions. 

I conclude only with this. If it be said, as was suggested in the argument, 
that as I have construed it the power to discharge a previous order is linked to a 
particular class of case only, namely, cases where conditions have been imposed 
which have been fulfilled, then that seems to me sensible enough; for obviously 
the kind of case with which s. 5 (2) is dealing (and it would seem to be right that 
it should be limited to that type of case) is the kind of case where the default 
on the part of the lessee is one which is fairly capable of remedy, of which the 
simplest case is such a case as the present, namely, failure to pay promptly the 
rent that is due. For the reasons which I have given in a somewhat complicated 
matter, I think that the appeal fails. I would like to repeat my indebtedness to 
counsel for their most lucid exposition of the problem presented. 


JENKINS, L.J.: I agree. 


MORRIS, L.J.: I agree. 
Appeal dismissed. 


Solicitors: S.A. Redfern, Barron & Morton (for the landlords); Hdward Mackie 
é& Co., Brentford (for the tenant). 


[Reported by F. Gutrman, Esq., Barrister-at-Law.] 
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RANDALL v. TARRANT. 


[Court or AppraL (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ.), 

February 4, 1955.] 

Negligence—Driving of motor vehicle—Stationary vehicle on highway hit in 
daylight by agricultural tractor and baler—Narrow margin of space for 

_ passing—Onus on driver of moving vehicle to disprove negligence. 
Highway—Trespass—N uisance—Motor car parked by plaintiff on highway 
leading only to defendant’s farm—Plaintiff, nm person, trespassing on farm— 

Whether trespasser also on highway in respect of car. 

At about 7 p.m. on Aug. 3, 1953, the plaintiff drew up his motor car ina 
country lane, which was a public highway but led only to a farm of which the 
defendant was the tenant, the fields adjoining the lane being part of the farm 
property. After parking the car as close to the nearside of the lane as 
possible, the plaintiff went into one of the fields, while his wife and another 
passenger remained in the car. The lane was about fifteen feet wide at this 
spot, and the plaintiff’s car was about five feet six inches wide. While the 
car was stationary, the defendant, driving a tractor, came out of a field 
and turned into the lane in the direction of the plaintiff’s car. The tractor 
was towing a baler which was nine feet wide. On approaching the car the 
defendant slowed down. Then, thinking that the car was unattended, and 
acting on the advice of a servant, who was sitting at the back of the baler, 
the defendant attempted to pass the car, and, in doing so, damaged it. The 
plaintiff having claimed damages against the defendant for negligent driving, 
the defendant denied negligence and pleaded that the plaintiff was a 
trespasser. 

Held: (i) where there was a collision between a moving vehicle and a 
stationary vehicle which was plainly visible, the onus was on the driver 
of the moving vehicle to show that he had taken all reasonable care, and, 
on the facts the defendant had failed to show that he had taken all the steps 
which reasonably ought to have been taken in the circumstances; accordingly, 
the defendant was negligent. 

(ii) the mere fact that the plaintiff was trespassing in the defendant’s 
field at the time when the accident occurred did not justify the conclusion 
that the plaintiff was also a trespasser on the highway in ‘respect of the 
motor car (Hickman v. Maisey ({1900] 1 Q.B. 752) distinguished), or that 
he was committing a nuisance on the highway by leaving his car there, and, 
therefore, the defence based on trespass failed. 

Appeal allowed. 


[ As to Presumption of Negligence, see 23 Hatspury’s Laws (2nd Edn.) 
671-675, paras. 956-958; and for cases on the subject, see 36 DicEst (Repl.) 
143-146, 753-778. 

As to Right of Passage on Highway, see 16 Hatsspury’s Laws (2nd Edn.) 
238, para. 288; and for cases on the subject, see 26 DicEst 316-318, 482-506. 

As to Nuisance on Highway, see 16 Hatspury’s Laws (2nd Edn.) 354-363, 
ee 483, 484; and for cases on the subject, see 26 Dicrst 425, 426, 1440- 
1455, 

Cases referred to: 
(1) Hickman v. Maisey, [1900] 1 Q.B. 752; 69 L.J.Q.B. 511; 82 L F 
26 Digest 317, 492. , ea 
(2) Addie (R.) & Sons (Collieries) v. Dumbreck, [1929] A.C. 358; 98 L.J.P.C. 
119; 140 L.T. 650; 36 Digest (Repl.) 120, 604. 
(3) pianos! Bush House, Lid., (1952), 96 Sol. Jo. 763; 36 Digest (Repl.) 145, 
Appeal. 


The plaintiff appealed from an order of His Honour JupcE Expn-Jonns 
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at Windsor County Court, dated Nov. 24, 1954, whereby he dismissed the 
plaintiff’s claim in respect of damage to the plaintiff’s motor car arising out of 
an accident which occurred on Aug. 3, 1953, at Eton Fields, near Windsor, 
when a tractor owned and driven by the defendant collided with the plaintiff’s 
ear. By his particulars of claim the plaintiff alleged that at the time of the 
accident his car was parked close to the hedge on the nearside of the road and 
that the accident was due to the negligence of the defendant in driving the tractor. 
By his amended defence the defendant denied negligence and pleaded, further 
or in the alternative, that the plaintiff was a trespasser. The county court judge 
held that the defendant was not negligent. 


J. D. Stocker for the plaintiff. 
G. D. Lane for the defendant. 


SIR RAYMOND EVERSHED, M.R.: This case is by no means easy and 
has raised questions of no little interest. When counsel for the plaintiff began 
to open the appeal, I thought that he was faced with a short but fatal answer 
to the appeal; for this was an action for damages for negligence and there is a 
finding by the learned judge that the defendant was not negligent. Prima facie, 
that would be a finding of fact from which, in a county court case, there could be 
no appeal to this court; but after further attention to the argument of counsel 
for the plaintiff, and after hearing argument also from counsel for the defendant, 
I have now reached a conclusion contrary to that which I was first inclined to 
entertain. 

The facts may be shortly stated. On Aug. 3, 1953, which was a bank holiday, 
the plaintiff, accompanied by his wife, his son, another lady and a dog, had 
driven the motor car which was subsequently damaged from their home until 
they reached a small lane in the neighbourhood of Windsor. It was about 
7 p.m. The lane was a public highway which led only to farm property. The 
fields which lay on either side of the lane were part of the farm to which it led. 
The fee simple in that property belonged to Eton College, and the defendant, 
a farmer, was the tenant in possession. The plaintiff, having driven his car a 
little way up this narrow highway, drew it into the nearside and got out, 
accompanied by his son and the dog. He left his wife and the other passenger 
in the car. While the car was so stationary in the highway the defendant, who 
had been taking advantage of the favourable weaiher to do some hay-making, 
drove out of one of the fields into the lane on a tractor to which was attached, 
by means of an articulated coupling, a baler, at one end of which there was what 
is called a string box of a width of nine feet. The learned judge found that, 
having regard to the width of the lane, the margin which was allowed for the 
defendant to pass the plaintiff’s stationary car without impact was a small 
one of six inches to nine inches; and there has been no question on this finding. 
The margin is one which the judge in his own language described as a * dangerous 
margin of safety” a formula to which I attach a little significance, as will presently 
appear. The tractor successfully passed the plaintiff ’s motor car and so did the 
baler until the string box was reached. Then the string box, as the judge found, 
struck the offside wing of the plaintiff’s car and damaged it. The accident was 
not serious. The damage to the wing cost some £9 to repair; but the plaintiff, 
by reason of his occupation as a salesman for timber merchants, was able to 
establish further special damage. This was the cost of hiring another car 
for a number of days, so that, if the plaintiff were entitled to recover, the total 
damage properly to be derived from the alleged negligence would be, as the judge 
held, £21 1s. 6d. at 

There was an acute conflict of evidence on one matter. The plaintiff and his son 
alleged that they were in the road at the time when the accident occurred ee 
that they saw what happened. The judge, however, plainly disbelieved the 

inti intiff’ In particular, he wholly discredited the somewhat 
plaintiff and the plaintiff’s son. P : 
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extravagant estimate which the son gave of the speed of this tractor pullnga A 


baler in a narrow lane. The son said it was going at no less than twenty-five 
miles an hour. Another matter on which the plaintiff and his son were disbelieved 
has a bearing on a point of great interest taken by counsel for the defendant. 
In the amended note of the judgment which has been agreed between the parties, 
the judge said: ‘I am led to believe plaintiff and son did not see the accident 
and were, in fact, on the other side of the hedge”. The significance of that finding 
is this. On the other side of the hedge was the defendant’s field on which was 
standing hay. It is clear that the plaintiff and his son went into the field at some 
stage, for they were warned to go off it by a policeman. They were, in truth, 
trespassers. According to the defendant, the plaintiff and his son, at the time 
of the accident, were still in the field trespassing. In this matter, and, indeed, in 
other matters of conflict, the judge accepted the evidence of the defendant. in 
preference to that of the plaintiff and his son. 

So far the case appears, therefore, to be of this character. A man driving a 
tractor with a large agricultural implement in tow on‘a public highway in day- 
light sees a motor car stationary on that highway. The question then arises, 
inevitably where the highway is narrow: is there or is there not room to pass ? 
If, in fact, there was no room to pass and passage was impossible, and if a man 
attempted to pass without pausing to make any further investigation and, as 
would, inevitably, be the result, a collision occurred, I should have thought 
that, prima facie, the driver must be negligent. Counsel for the defendant 
did not contest that proposition. In the present case, however, there was room 
to pass. At the greatest width of the baler there were some six inches to nine 
inches to spare between the two vehicles when they were passing, but in regard 
to that the judge used this pregnant phrase: “It was a dangerous margin of 
safety ”’. The judge added a note about that phrase and I take it to mean that, 
the road being so narrow and the baler being so wide, to pass in such circum- 
stances was an enterprise attended with risk. It needed, obviously, great care 
if a collision were to be avoided. In those circumstances, what is the evidence of 
the care taken ? Accepting, as the judge did and as I do, the evidence of the 
defendant and his servant, it seems that, as the defendant approached the 
plaintiff’s motor car, he reduced his speed to the very low rate of two miles an 
hour or thereabouts. The servant, who was seated somewhere at the back of 
the towed baler, shouted to the defendant: “I think we can get through, 


guv’nor”’. Acting on that cheerful prophecy the defendant proceeded on his | 


way; but unfortunately the prophecy was falsified and the string box struck 
the car. 

That, I think, is a fair summary of the evidence, subject only to this. The 
defendant said, and was believed, that he did not see that there were two persons, 
the plaintiff’s wife and the other lady, in the car at the time. The conclusion 
which the judge reached on that matter and on that evidence was as follows: 


‘“ Defendant reduced speed to safety consistent with long vehicle behind 
him and signals from man behind him and was directed by man and was 
not guilty of negligence in attempting to pass and proceed on his lawful 
occasion. It is too much to say [that the defendant] should be precluded 
from moving as he had a small margin of safety. He saw nobody in the car 
and he had to make up his mind to give up or to go on and attempt to do it. 
He was justified in making the attempt with al possible care and without 


excessive speed. Not insurer of plaintiff’s car against possibility of its being 
struck.” 


It was submitted by counsel for the defendant that there was evidence which 
justified the conclusion, and the vital conclusion, that the defendant was justified 
in making the attempt ‘‘ with all possible care ”’; but, in my judgment, there was 
not. A driver along a highway who sees a stationary vehicle or other object on 
the highway plainly has to take “ all possible care ” to avoid a collision, and, 


E 
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if there was, in fact, room to pass but nevertheless a collision occurred, then it 
seems to me that prima facie the defendant has failed to discharge the duty 
which those circumstances have laid on him. I am unable to conclude that 
merely reducing the speed and relying thereafter on the prognostication of the 
servant behind was taking all the care which he should have done. It is, I hope, 
not illegitimate to have in one’s mind the kind of operation in which so many 
of us are sometimes engaged when driving a motor car in or out of a place where 
there is very little room between other cars. If one has a friend or another 
person available, it is common knowledge that that other person often watches 
and warns one, if, as one slowly proceeds, it is apparent that there is not sufficient 
room in the direction or in the line in which one is going. Quite apart from the 
fact that greater care would have disclosed the presence of the two ladies in 
the car, there is, in my judgment, no evidence in the present case to support the 
view that “all possible care’? was in fact taken. It is true, as counsel for 
the defendant suggested, that the impact might have been caused by the fact that 
some roughness on the surface of the road threw the trailer slightly off its proper 
line and thus cast it, so to speak, on to the motor car. If there had been any 
evidence that that was so, it might well have been that the accident would be 
properly attributed to something that reasonable care in all the circumstances 
could not have foreseen, but to suggest that that was the cause is merely to 
speculate. Prima facie, given the circumstances of a stationary motor car on) 
a highway and another car approaching with room to pass, the onus is on the 
driver of the moving vehicle, if an accident occurs, to show that “ all possible 
care’ was taken. For if there was, in truth, room to pass, and yet a collision 
occurred and the moving vehicle struck the stationary vehicle, how did it come 
to do so? 

I have read the judge’s phrase “all possible care’, but I do not, of course, 
forget that in judging of negligence the standard is that of reasonableness. 
The test is: given the circumstances which I have stated, did the driver take 
all the careful steps which a reasonable man in those circumstances should have 
taken ? I think that in such circumstances the reasonable man would, indeed, 
take what may be called in ordinary language “‘ all possible care ”’, at any rate a 
greater degree of care than is shown by the facts of this case which amounted to 
no more than driving at a very slow speed in reliance on the shouted assurance 
of the defendant’s servant who was seated somewhere on the baler. On that 
matter, therefore, I conclude that the defendant is not shown to have taken 
all the steps which reasonably ought to have been taken in the given circum- 
stances. 

Another point was taken by the defence in this court. The rights of members 
of the public to use a highway are, prima facie, rights of passage to and from 
places which the highway adjoins; but, if the driver of a vehicle on the high- 
way pauses—for some purposes, at any rate—from time to time on the highway, 
that, equally clearly, is not a user of the highway beyond what is legitimate. 
On the other hand, it is well established that if one is using a highway for a 
purpose other than passage along it, one cannot do so sere d Preapet 
by the pretext of walking up and down along it. Counsel for the defendan 
referred to Hickman v. Maisey (1), in which the defendant, who was the proprietor 
of a publication which gave accounts of the doings of racehorses in training, 
walked up and down a highway making notes of the performance of horses in 
training in order that his paper might be better equipped therewith. It Mi 
held that that was not a legitimate use of the highway as such by @ mem a 
of the public and, since the racehorses’ trainer was in lawful possession ie ) 
land adjoining the highway, the defendant was thereby trespassing. — By ap ai! 
to that case, counsel for the defendant sought to contend that, as it was ae : 
that the plaintiff and his son, at the critical point of time, were pace oe 
defendant’s field, in so fur as they were trespassers on the field the m 
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left standing by them on the highway was equally trespassing: it constituted 
a part of the trespass of the plaintiff. In other words, there was no longer a 
legitimate use of the highway by the plaintiff, since he had put the car there 
so that he could go as a trespasser into the defendant’s field. Alternatively, 
counsel for the defendant contended that the motor car standing thus on the 
highway was prima facie an obstruction and, therefore, a nuisance, and that the 
obstruction could not be justified since its manifest object, or the activity with 
which it was shown to be essentially connected, was the wrongful activity of the 
plaintiff and his son in trespassing on the field. Given those premises, said 
counsel for the defendant, the standard of care required from the defendant was 
for all practical purposes discharged. According to counsel’s submission, the 
defendant owed to such a wrongdoer or his motor car no duty of care such as 
the user of a highway in ordinary circumstances is entitled to demand; his obliga- 
tion was limited to that which Lorp HarsHam, L.C., thus expressed in R. 
Addie & Sons (Collieries) v. Dumbreck (2) ({1929] A.C. at p. 365): 


‘** An occupier is in such a case [namely, where a trespasser comes on to the 
premises] liable only where the injury is due to some wilful act involving 
something more than the absence of reasonable care. There must be some 
act done with the deliberate intention of doing harm to the trespasser, or 
at least some act done with reckless disregard of the presence of the 
trespasser.” 


I agree with counsel for the defendant that, if the premises were established 
and that was a correct statement of the consequent extent of liability on the 
defendant, beyond doubt the defendant amply satisfied what was required of 
him. According to the reports, or at least so far as the investigations of learned 
counsel have discovered, no similar case has been before the courts. On some 
future occasion it may be necessary to consider the application of those principles. 
In the present case, however, I am satisfied that the facts do not justify the 
premise of the argument. The mere circumstance that, as the judge found, the 
plaintiff and his son were on the wrong side of the hedge at the time when the 
impact occurred does not seem to me to involve the conclusion that the plaintiff, 
in resting the motor car where he did on the road and leaving it there, was a 
trespasser also in respect of the motor car or was committing a nuisance on the 
highway by reason of the motor car’s presence there. It does not require much 
imagination to picture the kind of circumstance that so often arises, particularly 
on a bank holiday, where a driver of a motor ear, having driven for some time, 
pauses to rest. He may or may not thereafter do something which is wrong, 
by which I mean that he may trespass on someone else’s land. It seems to me, 
however, to be going altogether too far to hold, in the present case, that the 
parking of the car was so bound up with the act of trespass, which was ultimately 
proved, as to make the car itself either the symbol of a trespass or the instrument 
of a nuisance. I am, therefore, unable to accept that argument in support of 
the Judge’s conclusion. For the reasons which I have already stated, I think 
that there was no justification on the evidence for the conclusion which the 
judge stated in the language which I have earlier read from the note of his 
judgment. 

The only other case to which I shall refer is Foster v. Bush House, Ltd. (3) 
which was heard in this court. As I am reported to have said, the case was Z 
difficult one. A waitress stumbled against the leg of a chair on which a diner 
was sitting and thereby decanted some soup on to the diner or the diner’s dress 
The learned judge held that negligence had not been established. I remember, 
from my participation in the hearing of the appeal, the great difficulty which Bi: 
ourgelves entertained, and I think I am right in saying that one or more of us 
saat rea peau that, on our understanding of it, we felt strongly disposed 

) re were trying the case at first instance we should have come toa 
different conclusion. But a waitress in a busy restaurant has to work quickly, 


E 
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carrying food; she is apt to be called by other customers, and that, inevitably, 
distracts her attention to some extent from where exactly she is going. Foster’s 
case (3), therefore, seems to me to be a different kind of case from that of a 
man driving a tractor in bright daylight along a lane in which he sees, plain to 
his view, a stationary motor car. If, as I assume, the court rightly held in 
Foster’s case (3) that there was evidence to support the judge’s finding acquitting 
the waitress of want of reasonable care, it does not follow that the facts in the 
present case equally had the effect of justifying a conclusion of no negligence 
in favour of the defendant. Appreciating the great difficulty of the case, I have, 
on the whole, come to the conclusion that the evidence led on the defendant’s 
side did not discharge the prima facie conclusion from the collision in the circum- 
stances of the case—the conclusion that all reasonable care was not taken by the 
defendant. I therefore think that the plaintiff should have recovered judgment 
for £21 Is. 6d., and I would allow the appeal. 


JENKINS, L.J.: I agree. In my opinion it follows from the facts as found 
by the learned judge that, as a matter of law, the defendant should have been 
held guilty of negligence. The plaintiff’s car, an Austin A.40, was drawn up in 
the lane as close to its nearside as possible; it had a width of five feet three 
inches to five feet six inches as compared with the total width of the lane of only 
some fifteen feet. The baler which the defendant was towing had a width of 
nine feet. It follows that there would be a clearance between the defendant’s 
vehicle and the plaintiff’s vehicle of only some six inches to nine inches in the 
event of the defendant seeking to take his vehicle past the plaintiff’s vehicle 
where it stood in the lane. The learned judge thought that the six inches or 
nine inches was what he called a dangerous margin of safety, and in his notes for 
judgment, which are appended to his notes of the evidence in the case, he added 
a postscript in these terms: 


““By the rather obscure expression ‘dangerous margin of safety’ I 
intended to convey that with only six inches to nine inches maximum 
clearance available between his own string box and the car’s wing the 
defendant towing a baler with a tractor could not pass the car without 
considerable risk of touching it.” 


I think that it must have been obvious to the defendant, when he did attempt to 
pass the car, that he was undertaking an operation fraught with considerable 
risk. In his evidence he said: 


“‘ When I saw the car, which was unattended, I just thought we could not 
get through; then I thought we could. My man was on the baler and he 


299 


shouted: ‘I think we can get through, guv’nor ’. 


The defendant said that the car was unattended. In that he was in error. The 
plaintiff and his son had left the car, but the plaintiff’s wife and the other lady 
who made up the party were in the car. The wife was sitting in the driver’s 
at. 

cee those circumstances it seems to me that there is force in the dilemma put 
against the defendant. Hither there was room to pass or there was not. It 
there was room to pass, then the fact that he damaged the plaintiff’s vehicle in 
passing was prima facie evidence of negligence. If there was no room to pass, 
then he was negligent in attempting to do so when there was no room. If the 
plaintiff’s vehicle had, in fact, been unattended, it may very well be that the 
defendant would have been justified, having assured himself that 1t was un- 
attended, in going on his way with all the care he could. It might be unreasonable 
to expect him to hold up his operations until such time as the owner of the car 
chose to return. He took no steps, however, to satisfy himself that the car was 
unattended. If he had taken the simple precaution of stopping his Yaa 
going forward and seeing whether there was anyone inside the car, the car oe 

have been driven away to a place which would have allowed the tractor and the 
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baler towed by it sufficient room to pass and the accident would never have 
happened. Accordingly, I agree with the learned Master of the Rolls that the 
defendant should be found guilty of negligence. 

As to the defence based on trespass, I need only say that I agree that the evi- 
dence before the court has not sufficiently established that the plaintiff, by his 
motor car, was trespassing on the road or that the car standing on the road 
was a nuisance. Accordingly, it is unnecessary to express any view of the 
consequences which might have ensued if the presence of the car had been 
shown to be wrongful in either of these two ways. I agree that this appeal 
should be allowed. 


MORRIS, L.J.: I also agree. It seems to me that, if there was no room 
for the defendant to have passed, then he ought not to have proceeded. If there 
was room to enable him to pass and get through in safety, then it seems to me 
that he should have got through in safety and that a failure to do so convicts him 
of negligence. On the facts of this case I can find no material for saying that, 
in what was, after all, a very ordinary and often-experienced situation, any 
entirely unexpected circumstance came into play. In my judgment, the evidence 
showed that there was negligence in the defendant. There was a failure to 
take any of the possible courses open to him which a reasonable man could have 
adopted. He could have stopped. He could have gone to the car. If he had 
done so he would have found the two ladies in it, one of them being at the driving 
seat. If he had wanted the car moved, either the plaintiff’s wife was able to 
move it or her menfolk were within easy call and they could have moved it. 
If it had not been thought necessary to move the car, then the defendant could 
have put his servant on the road and, with the guidance of his servant so placed, 
he could have proceeded at such a speed and in such a manner as to avoid 
touching the stationary vehicle. I am confident that, with the exercise of reason- 
able care, no impact in this case need have occurred. In my judgment, in the 
light of the facts as found and the facts admitted, it is not right to say that the 
defendant took all reasonable steps, but, on the contrary, it is shown that he 
was negligent and that it was his negligence which resulted in the damage caused 
to the plaintiffs car. 

Appeal allowed. 

Solicitors: John Holt (for the plaintiff); Crawley, Arnold, Ellis & Ellis, agents 
for Horwood & James, Aylesbury (for the defendant). 

[Reported by F. Gurrman, Esa., Barrister-at-Law.] 
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A BUCHANAN v.»MOTOR INSURERS’ BUREAU. 
[QUEEN’s Bencu Drvision (McNair, J.), November 15, 1954.] 
Street Traffic—** Road ”—‘‘ Road to which public has access ’’—Road Traffic 


Act, 1930 (20 & 21 Geo. 5c. 43), s. 121 (1). 
The plaintiff was injured by a lorry in an accident on a road within the 
B premises of the Port of London Authority. The driver of the lorry was not 
insured under the Road Traffic Act, 1930, s. 35. Passes were required to 
enter the dock area and unauthorised persons were refused admission. 
The plaintiff was awarded damages against the lorry driver and, the 
judgment being unsatisfied, claimed to recover the damages from the 
defendants. The defendants contended that the road concerned was not a 
Cc road within the meaning of the Road Traffic Act, 1930, s. 121 (1). 
Held: the road concerned was not a “road” within the meaning of 
s. 121 (1) of the Act because it was not a road to which the general public 
had access either as a matter of legal right or by tolerance of the Port of 
London Authority; accordingly, the lorry driver was not required to be 
insured under s. 35 of the Act, and the plaintiff’s claim must fail. 
D Dicta of Lorp CLYDE in Harrison v. Hill (1932 8.C. (J.) at p. 16) applied. 


[ Editorial Note. The present case shows the legal approach in English law, 
following a Scottish decision, to the question whether a road is within the 
definition of ‘‘ road’ in the Road Traffic Act, 1930. The particular road with 
which the case was concerned is now, as is stated at p. 609, letter E, post, within ~ 
the definition by reason of the Port of London Act, 1950, s. 21 (2) (29 HatsBury’s 

E Sratures (2nd Edn.) 803). 

For the Road Traffic Act, 1930, s. 35, s. 121, see 24 Hatspury’s STATUTES 

(2nd Edn.) 602, 661.] 


Cases referred to: 
(1) Harrison v. Hill, 1932 S.C. (J.) 18; Digest Supp. 
(2) Bugge v. Taylor, [1941] 1 K.B. 198; 110 TJeK. 5. 7102" 164. 0.7 oles 
F 104 J.P. 467; 2nd Digest Supp. 


Action. 

In December, 1951, the plaintiff, Mr. Walpert Jocelyn Buchanan, was awarded 
£2,064 4s. 6d. damages in an action against Mr. Terence Wilcox, a lorry driver, 
in respect of injuries which he, the plaintiff, had sustained in an accident on a 
G road in St. Katharine’s Bay, London Docks, forming part of the premises of the 
Port of London Authority. At the time of the accident the lorry driver was not 
insured under the Road Traffic Act, 1930, s. 35. Passes were required by persons 
entering the dock area, and the Port of London Authority police had instructions 
to refuse permission to enter the area to any unauthorised person. The damages 
not having been paid, the plaintiff sought to recover them from the defendants, 
the Motor Insurers’ Bureau, who, in June, 1946, entered into an agreement with 
the Ministry of Transport, by which they undertook to provide for the satisfaction 
of unsatisfied judgments in respect of any liability required to be covered by a 
policy of insurance or security under the Road Traffic Act, 1930, Part 2, whether 
or not the person against whom judgment was obtained was covered by a contract 
of insurance. The defendants contended that the road in the dock where the 
accident happened was not a road within the meaning of the Road Traffic Act, 
1930, s. 35 (1) and s. 121 (1), and, therefore, the lorry driver did not require to be 

insured. 

R. Castle-Miller for the plaintiff. 
Ryder Richardson, Q.C., and A. H. Head for the defendants. 


McNAIR, J.: The plaintiff brings this action against the defendants to 
recover from them the sum of £2,064 4s. 6d., that sum being the amount of re 
judgment which he obtained in an action in this Division in December, 1951, 
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against a lorry driver who caused him injury whilst that lorry driver was un- 
insured. The basis of the plaintiff’s claim is that the lorry driver at that time 
ought, under s. 35 of the Road Traffic Act, 1930, to have been insured; and, if 
the circumstances of the accident were such that the lorry driver ought to have 
been insured, then it is admitted that the defendants accept liability for judg- 
ments such as this, where the judgment obtained is in fact ineffective by reason 
of the defendant’s want of means. : 
The circumstance which it is said resulted in the lorry driver not being required 
to be insured was that the place where the accident happened, namely, a road 
within the confines of the London Dock, forming part of the premises of the 


Port of London Authority, was not a road within the meaning of the Road 


Traffic Act, 1930. The definition of road in that Act is to be found in s. 121 (1), 
and is in the following terms: : 
“* Road ’ means any highway and any other road to which the public has 
access, and includes bridges over which a road passes.” 
Accordingly, my decision must turn entirely on whether I take the view on the 
facts as proved before me that the place where this unfortunate accident 
happened was a road within that definition. 


I have been referred to two cases where this or similar questions have been D 


considered by the courts, but it seems to me that the case which gives me the 
most assistance on the matter is a decision of the Scottish courts in Harrison v. 
Hill (1), which has been considered and adopted in this Division in the decision 
of the Divisional Court in Bugge v. Taylor (2). In the Scottish case, the Lord 
Justice-General, Lorp CiypEr, who was considering whether, in the case before 
him, a road leading from a public highway down to a farmhouse was a road 
within the meaning of the Road Traffic Act, 1930, had occasion to interpret the 
definition which I have just read, and said this (1932 S.C. (J.) at p. 16): 


“It is plain, from the terms of the definition, that the class of road in- 
tended is wider than the class of public roads to which the public has access 
in virtue of a positive right belonging to the public, and flowing either from 
statute or from prescriptive user. A road may therefore be within the 
definition (1) although it belongs to the class of private roads, and (2) 
although all that can be said with regard to its availability to the public is 
that the public ‘has access’ to it. I think that, when the statute speaks 
of * the public ’ in this connection, what is meant is the public generally, and 
not the special class of members of the public who have occasion for business: 
or social purposes to go to the farmhouse or to any part of the farm itself; 
were it otherwise, the definition might just as well have included all private 
roads as well as all public highways. I think also that, when the statute 
speaks of the public having ‘ access ’ to the road, what is meant is neither 
(at one extreme) that the public has a positive right of its own to access, 

_ nor (at the other extreme) that there exists no physical obstruction, of greater 
or less impenetrability, against physical access by the public; but that the 
public actually and legally enjoys access to it. It is, I think, a certain state 
of use or possession that is pointed to. There must be, as matter of fact, 
walking or driving by the public on the road, and such walking or driving 
must be lawfully performed—that is to say, must be permitted or allowed, 
either expressly or implicitly, by the person or persons to whom the road 
belongs. TI include in permission or allowance the state of matters known 
in right of way cases as the tolerance of a proprietor.” 


defiance of prohibition express or implied.” 


E 


H 
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Those judgments seem to me to give me very clear guidance as to the proper 
way of approaching the question of fact in this case. [His Lornsuip reviewed 
the evidence and continued:] It seems to me that it is quite impossible for me 
to hold that the place where this accident happened was a road to which the 
public, by which I mean the general public, have access either as a matter of 
legal right or by tolerance of the Port of London Authority. The very odd 
circumstance in this case is that, apparently, under the private Act which 
regulated the Port of London Authority at the time of this accident, namely, 
December, 1949, i.e., the Port of London (Consolidation) Act, 1920, s. 457 (1), 
it was provided that, for certain purposes, the dock premises were to be deemed 
to be public places. The provision is in this form: 


“The quays wharfs docks and other premises of the Port Authority .. . 
shall be deemed to be public places within the meaning of [s. 54 of the 
Metropolitan Police Act, 1839,] passed ... for the purposes of making 
liable to the penalty imposed by [that] section every person committing 
within the same premises any of the following offences but no further or 
otherwise... .” 


and one of the offences referred to is this: 


‘“‘ Every person who shall ride or drive furiously or so as to endanger the 
life or limb of any person or to the common danger of the passengers on the 
premises of the Port Authority.” 


Apparently, if one drove a donkey cart in the Port of London Authority area 
furiously or to the common danger one could be prosecuted under the Metro- 
politan Police Act, 1839, for doing that in a public place, but not if one drove a 
motor car dangerously, because s. 11 of the Road Traffic Act, 1930, dealing with 
dangerous driving, was not incorporated into the Port of London legislation 
until 1950, when, in the Port of London Act, 1950, express provision was made in 
s. 21 (1), by which dock roads were to include, in effect, any land which is acces- 
sible to motor vehicles. Further, by s. 21 (2), it is provided that: 


“The Road Traffic Acts shall have effect as if in the provisions thereof 
hereinafter mentioned the expression ‘ road’ included a dock road... ” 


and amongst the sections incorporated is s. 35 of the Road Traffic Act, 1930, 
which requires users of motor vehicles to insure against third-party risks, and 
also the provision to which I have already referred, s. 11, dealing with reckless 
and dangerous driving. Accordingly, if this accident had happened, not in 
December, 1949, but after the commencement of the Act of 1950, namely, after 
July 12, 1950, the defendants would have been liable on their promise. 
Apparently it is thought right on behalf of the defendants to take this point, and 
all I can say is that, in law, it is a good point. There must, accordingly, be 
judgment for the defendants. 

Judgment for the defendants. 


Solicitors: Darracotts (for the plaintiff); Hair & Co. (for the defendants). 
[Reported by G. A. KIDNER, Esq., Barrister-at-Law.] 
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ORMAN BROTHERS, LTD. v. GREENBAUM. 


[Court or AprraL (Lord Goddard, C.J., Singleton and Romer, L.JJ.), February 
17, 1955.] 


Landlord and Tenant—Notice to quit—Business premises—Notice to quit given 
_ after the Landlord and Tenant (Notices) Regulations, 1954 (S.I. 1954 No. 
1107) but before Landlord and Tenant Act, 1954 im operation—N otice 
expiring after Act in operation—Notice not in prescribed form—Validity of 
notice—Landlord and Tenant Act, 1954 (2 & 3 Eliz. 2 c. 56), s. 24 (1), (3), 

Sch. 9, para. 1. 

The Landlord and Tenant Act, 1954 (which was passed on July 30, 1954, 
and came into operation on Oct. 1, 1954), provides by s. 24: “ (1) A tenancy 
to which this Part of this Act applies shall not come to an end unless termi- 
nated in accordance with the provisions of this Part [Part 2] of this Act . . 
(3) Notwithstanding anything in sub-s. (1) of this section . . . (b) where, 
at a time when a tenancy is not one to which this Part of this Act applies, 
the landlord gives notice to quit, the operation of the notice shall not be 
affected by reason that the tenancy becomes one to which this Part of this 
Act applies after the giving of the notice’’. Section 25 (1) provides: 
“The landlord may terminate a tenancy to which this Part of this Act 
applies by a notice given to the tenant in the prescribed form... ” 
Paragraph 1 of Sch. 9 to the Act provided that the power under s. 66 of the 
Act to make regulations prescribing forms of notices for the purposes of the 
Act might be exercised at any time after the passing and before the com- 
mencement of the Act so as to bring the regulations into operation at any 
time after they were made. Pursuant to s. 66 the Lord Chancellor made the 
Landlord and Tenant (Notices) Regulations, 1954 (S.I. 1954 No. 1107), 
which came into force on Aug. 27, 1954, and which prescribed the form of 
notice to quit to be given under the Act. 

The tenant of business premises under a lease which expired on Mar. 9, 
1954, was permitted to hold over, but on Aug. 31, 1954, the landlords gave 
him notice to quit on Oct. 4, 1954. The tenancy was one to which the Act 
of 1954 applied but the notice to quit was not in the form prescribed by the 
Act. 

Held: (i) although the notice to quit was given before the Act of 1954 
came into operation, it was rendered ineffective by s. 24 (1) because it was 
not in the form prescribed by the regulations of 1954, which were already in 
force when the notice was given. 

(ii) section 24 (3) (b) did not assist the landlords, because that paragraph 
was directed to preserving the operation of a notice to quit given in respect 

of a tenancy which, at the date of the notice, was a tenancy to which Part 2 
of the Act did not apply, e.g., a tenancy of a dwelling-house, but which, 
before the notice expired, changed its nature, viz., by the dwelling-house 
becoming converted into a shop, so that the tenancy was prima facie one to 
which Part 2 did apply. 

Decision of Drvury, J. ({[1954] 3 All E.R. 751) affirmed. 


[ Editorial Note. This decision, the immediate application of which is limited 
to the transition at the commencement of the Landlord and Tenant Act, 1954, 
touches also another branch of the law, namely, that concerning the commence- 
ment of the operation of statutes. Statutory powers, conferred by Acts passed 
since 1889, may, for the purpose of bringing the Act into operation, be exercised 
in the interval between the date of the passing of the Act and of its coming into 
force, unless a contrary intention appears (Interpretation Act, 1889, s. 37; 24 
Hatspury’s Statutes (2nd Edn.) 228). On the other hand a statute is prima 
facie prospective and not retrospective in operation and is strictly construed 


I 
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in relation to any question affecting adversely existing rights (see, e.g. 
31 HALSBURY’S Laws (2nd Edn.) 513, 516). In the present case it is, ihenaford) 
of particular importance that the notice to quit was served after the date when 
the regulations came into force and would have ended the tenancy at a date after 
the Act came into force, as well as to note the particular enactments in the Act 
of 1954 which showed that the regulations were to be effective at a date before 
that at which the Act was brought into force.] 


Appeal. 

The landlords appealed from an order of DEVLIN, J., dated Dec. 3, 1954, and 
reported [1954] 3 All E.R. 731, dismissing the action of the landlords for possession 
of business premises. DeEviin, J., held that, the notice to quit given by the 
landlords not being in the prescribed form as required by the Landlord and 
Tenant Act, 1954, s. 25 (1), the tenancy had not been terminated in accordance 
with the provisions of Part 2 of the Act and that, therefore, by reason of 
s. 24 (1), the tenancy had not come to an end. 


Roy Wilson, Q.C., and M. Waters for the landlords. 
C. Lawson for the tenant. 


LORD GODDARD, CG.J.: This is an appeal from a judgment of DEVLIN, J., 
who held that a notice to quit, given by landlords on Aug. 31, 1954, to terminate 
the lease of business premises on Oct. 4, 1954, was rendered ineffective by the 
Landlord and Tenant Act, 1954. The judgment of the learned judge, in my 
opinion, is entirely right and impeccable, and I should be quite content to adopt 
it as my own, but out of deference to the argument which counsel for the landlords 
addressed to this court, I will add a few words. 

The Landlord and Tenant Act, 1954, received the royal assent on July 30, 1954, 
and, by s. 70, the Act came into force on Oct. I, 1954. At first sight it appears an 
attractive argument to say that in those circumstances the notice to quit which 
was served in this case was a good notice at common law and was not affected 
by the provisions of the Act, but DEvLIN, J., held that that argument was 
unsound. 

Section 23 (1) of the Act of 1954 provides: 

“Subject to the provisions of this Act, this Part of this Act applies to 
any tenancy where the property comprised in the tenancy is or includes 
premises which are occupied by the tenant and are so occupied for the 
purposes of a business carried on by him or for those and other purposes.” 


Section 24 (1) provides: 


“A tenancy to which this Part of this Act applies shall not come to an 
end unless terminated in accordance with the provisions of this Part of this 
Rett ate 3 

The phrase ‘“‘ A tenancy to which this Part of this Act applies’ 
means a tenancy of premises occupied for the purposes of a business as 
mentioned in s. 23, and has nothing to do with the commencement of the Act. 
The phrase in s. 24 (1) is ‘ntended to indicate that the provision relates to the 
sort of premises with which s. 23 deals; i.e., premises to which this Part of 


this Act applies. 
Section 25 (1) provides: 
“‘'The landlord may terminate a tenancy to which this Part of this Act 
applies by a notice given to the tenant in the prescribed form specifying the 
date at which the tenancy is to come to an end (hereinafter referred to as 


‘the date of termination ’).” 


I do not think that it can be denied that the effect of s. 24 (1) and s. 26 (1) is that 


when the Act is in operation the landlord can only terminate a lease of property 


to which this Part of the Act applies by giving notice in the prescribed form. 
The object of the Act, as is shown in its long title, is, among other things, to 


’ 


clearly only 
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provide security of tenure for tenants occupying residential property under A 
certain leases at low rents, and for occupying sub-tenants of tenants under such 
leases, and to enable tenants occupying property for business, professional or 
certain other purposes, to obtain new tenancies in certain cases. The notice to 
quit which has to be given by a landlord is a somewhat lengthy and formidable 
document telling the tenant whether the landlord is willing to negotiate a new 
lease or whether he must go to the court, and setting out the relevant provisions B 
of the Act. 

Therefore we have reached this position: that the Act was passed on July 30, 
1954, and came into force on Oct. 1, 1954, and that when the Act is in force 
the landlord must give a notice in the prescribed form. No one doubts that the 
words in s. 24 (1): 


C 
“A tenancy to which this Part of this Act applies shall not come to an end 
unless terminated in accordance with the provisions of this Part of this Act ”’ 
mean that the tenancy shall not come to an end unless it is terminated by the 
method laid down by the Act, i.e., by notice to quit in the prescribed form. 
I then turn to s. 66 (1) of the Act, which is in these terms: 
D 


“Any form of notice required by this Act to be prescribed shall be 
prescribed by regulations made by the Lord Chancellor by statutory 
instrument.” 


If the matter stood there, there is no doubt that under the Interpretation Act, 
1889,s.37, whichapplies to all Acts unless the contrary intention is shown, or unless 
it is expressly excluded, the Lord Chancellor, who is the rule-making authority, E 
could have made any rules or regulations which were necessary for the working 
of the Act when it came into force. The Interpretation Act, 1889, s. 37, provides: 


“Where an Act passed after the commencement of this Act is not to 
come into operation immediately on the passing thereof, and confers power 
to make any appointment, to make, grant, or issue any instrument, that is F 
to say, any Order in Council, order, warrant, scheme, letters patent, rules, 
regulations, or bye-laws, to give notices, to prescribe forms, or to do any 
other thing for the purposes of the Act, that power may, unless the contrary 
intention appears, be exercised at any time after the passing of the Act, so 
far as may be necessary or expedient for the purpose of bringing the Act 
into operation at the date of the commencement thereof, subject to this restric- 
tion, that any instrument made under the power shall not, unless the 
contrary intention appears in the Act, or the contrary is necessary for bringing 
the Act into operation, come into operation until the Act comes into 
operation.” 


Provision very often has to be made for the working of an Act in circumstances 
where it is to come into operation on a certain date and rules or regulations have H 
to come into force on the same date. In such cases the rules and regulations can _ 
be made by virtue of s. 37 of the Act of 1889 before the Act comes into force, but 
ordinarily those rules will not come into force, unless a contrary intention appears, 
before the Act itself comes into force. In this case it is quite clear that a contrary 
intention does appear, because para. 1 of Sch. 9 to the Act of 1954 provides: 


‘“ The power under s. 66 of this Act to make regulations prescribing forms 
of notices for the purposes of this Act may be exercised at any time after the 
passing and before the commencement of this Act so as to bring the regula- 
tions into operation at any time after they are made; and where the date, 
or the end of a period, specified by a notice which is given in a form so 
prescribed falls after the time at which this Act comes into operation the 


notice shall not be invalid by reason only that it was served before that 
time.” 
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Thus an express power is given to the Lord Chancellor to make regulations under 
this Act to come into force whenever he chooses and before the Act itself comes 
into force. We are dealing with a notice to quit given after the Landlord and 
Tenant (Notices) Regulations, 1954, came into force. The regulations came into 
force on Aug. 27, 1954, and the notice to quit was given on Aug. 31, 1954, and 
expired on Oct. 4, 1954, i.e., after the Act came into force. We are not dealing 
in this case with a notice to quit given before the regulations came into force, nor 
are we dealing with a case in which the notice to quit was given for a day before 
the Act came into force; we are dealing with a case where the regulations had 
come into force three days before the notice to quit was given, and where the 
date of expiry of the notice to quit was three days after the Act came into opera- 
tion. In my opinion, when one bears that in mind, it is unarguable that the 
landlords had not to use the statutory form. The provisions of the Act are, first, 
that the Lord Chancellor can prescribe by regulation when a particular form is 
to become effective; i.e., he can prescribe the date of the regulation coming into 
operation. The regulation came into force on Aug. 27, 1954, and by that time a 
particular form of notice to quit had been prescribed. That notice having been 
prescribed, s. 25 (1) provides: 


“The landlord may terminate a tenancy to which this Part of this Act 
applies by a notice given to the tenant in the prescribed form .. . ”’, 


and s. 24 (1) says: 


‘** A tenancy to which this Part of this Act applies shall not come to an 
end unless terminated in accordance with the provisions of this Part of this 
1 eee 


So the tenancy does not come to an end, unless it has been terminated in the way 
laid down in the Act, and that is by means of giving the prescribed form of 
notice. If it had not been for the words of Sch. 9 as to the Lord Chancellor’s 
regulations coming into force at the time they are made and before the Act 
comes into force, the matter would have been unarguable the other way, and 
counsel for the landlords’ point would be quite right. I cannot read the words in 
s. 24 (1), ‘‘ A tenancy to which this Part of this Act applies”, as meaning that 
the Act is not to apply to any tenancy before the Act comes into operation. 
Those words refer to the class of tenancy, viz., the tenancies mentioned in 
Part 2, which may be for convenience called business premises. 

The only other point on which I think that it is necessary to say a word is 
this. Counsel for the landlords’ submission was that if we were against him on 
the point with which I have just dealt, the position is saved for him by s. 24 (3), 
which provides: 


“‘ Notwithstanding anything in sub-s. (1) of this section . . . (b) where, 
at a time when a tenancy is not one to which this Part of this Act applies, 
the landlord gives notice to quit, the operation of the notice shall not be 
affected by reason that the tenancy becomes one to which this Part of this. 
Act applies after the giving of the notice.” 


The learned judge thought that it was quite clear that that sub-section meant 
that if one has a tenancy, we will say, of a private house to which Part 2 does 
not apply at all, and notice to quit that house is given, that notice will remain good 
and effective, although before the notice becomes effective the house has been 
turned into a shop, and therefore would otherwise be the subject of Part 2 of the 
Act. That was the view that the learned judge took of the meaning of that 
sub-section, and it is one with which I entirely agree. I think the judgment of 
Devin, J., was perfectly right, and that this appeal fails. 


SINGLETON, L.J.: I agree. 
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ROMER, L.J.: I agree, and I would only like to add a few words. Section A 
68 (2) of the Act of 1954 provides: 


“The transitional provisions set out in Sch. 9 to this Act shall have effect.” 
Then, when one looks at para. 1 of Sch. 9, one finds this is the second part of it: 


“|. where the date, or the end of a period, specified by a notice which B 
is given in a form so prescribed [by rules made by the Lord Chancellor] falls 
after the time at which this Act comes into operation [Oct. 1, 1954] the 
notice shall not be invalid by reason only that it was served before that 


’ time.”’ 


It appears to me that from that provision it is an almost irresistible inference 
that the legislature, in saying that where a notice given before Oct. 1, 1954, -is in C 
the prescribed form it shall not be invalid by reason only that it was served 
before that time, is indicating that any notice which is served before that time 
and which is not in the prescribed form is invalid, and it seems to me that that 
presents an obstacle to the argument of counsel for the landlords which is well- 
nigh insuperable. 

The next point is that unless the intention of Parliament was that the regu- D 
lations which could be made and brought into operation before the commence- 
ment of the Act were to have immediate obligatory force and effect, I, for my 
part, find the greatest difficulty in seeing what the object of providing for these 
regulations was; because if the whole object was merely to show the landlord 
beforehand what the form of notice would be after the Act came into operation, 
the regulations could have been made under the Interpretation Act, 1889, s. 37, E 
and I think counsel for the landlords’ attempted explanation of the point by 
referring to the Landlord and Tenant Act, 1927, and the Leasehold Property 
(Temporary Provisions) Act, 1951, is not, if I may say so, satisfactory or adequate. 

I agree that the appeal should be dismissed. 


Appeal dismissed. Leave to appeal to the House of Lords refused. F 
Solicitors: EH. Kleinman (for the landlords); Tringhams (for the tenant). 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 
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THEOCHARIDES v. JOANNOU. 
[CHANCERY Drviston (Harman, J.), February 10, 11, 1955.] 


Legal Aid—Costs—Taxation—A ttendance of country solicitor on examination of 
witness on commission—Fees for instructions to counsel on examination and 
for supplemental instructions—Attendance of country solicitor at conference, 
consultations, and trial in London—Legal Aid and Advice Act, 1949 (12 & 13 
Geo. 6 c. 51), Sch. 3, para. 4 (1). 

Costs—Taxation—Review by court—Objection as to quantum—Fee for instruc- 
tions on brief reduced on taxation from £630 to £210—Attendances of country 
solicitor in London. 

The defendant in an action in the High Court was granted a civil aid 
certificate under the Legal Aid and Advice Act, 1949. The case was a com- 
plicated and difficult one and involved, among other things, the examination 
of a witness on commission. The defendant’s country solicitor attended at 
this examination, and attended also consultations and a conference in London 
and at the trial there. After the case had been before the court on four days 
it was adjourned, and it then became necessary for the defendant’s solicitor 
to prepare supplemental instructions to counsel. Terms of settlement 
having been agreed between the parties and approved by the judge, an order 
was made in the action for the taxation of the defendant’s costs in accordance 
with the Legal Aid and Advice Act, 1949, Sch. 3. On taxation the taxing 
master disallowed or reduced among other items—(a) fees and expenses 
(items Nos. 2/5) for the attendance of the country solicitor at the examination 
of the witness on commission including the solicitor’s travelling expenses to 
London; (b) a fee of £3 3s. (item No. 1) for instructions to counsel on the 
examination of the witness on commission; (c) fees for attendances of the 
country solicitor at conferences and consultations and at court in London 
(items No. 12a and others); (d) a fee of £630 (item No. 12) for instructions 
for the main brief to counsel; and (e) a fee of £52 10s. (item No. 27) for 
drawing up the supplemental instructions to counsel. 

The fees mentioned at (a) above were reduced and journey expenses were 
disallowed on the ground that the attendance of the country solicitor at 
the examination of the witness on commission was not necessary. The fee 
at (b) above was disallowed, the work being taken into consideration in the 
amount allowed for instructions for brief (item No. 12). The fees at (c) above 
were reduced and, having allowed them at the R.S.C., Appendix N. amounts, 
the taxing master added £21 to the amount allowed (£210) for instructions 
for the main brief (item No. 12). In allowing £210 for the instructions for 
the main brief the taxing master took into consideration, in addition to 
the instructions for the examination of the witness on commission, the 
supplemental instructions (item No. 27). On a summons to review the 
taxation, 

Held: (i) in the circumstances the country solicitor’s attendance at the - 
examination of a witness on commission was justified and, as the question 
whether or not the fees and expenses (items Nos. 2/5) should be allowed was 
one of principle, the court had jurisdiction to overrule the decision of the 
taxing master, and the expenses would be allowed. 

(ii) the £21 which the taxing master had allowed as compensation to the 
country solicitor in respect of attendances in London (items No. 12a, etc.) 
ought not to be included as part of an addition to the sum allowed on the 
instructions for the main brief (item No. 12) but should be allowed and 
distributed among the specific items to which it related. me 

(iii) instructions for the examination of a witness on commission bens 
No. 1) were different from instructions on the main brief (item No. 12), 
and the fee for the former should not have been included in the amount 
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allowed for the latter; the fee of £3 3s. for instructions on the examination 
(item No. 1) would be allowed. 

(iv) on the facts the supplemental instructions (item No. 27) to counsel 
were justified and the fee for them should have been distinct from the fee 
allowed for instructions for the main brief (item No. 12); accordingly, a fee 
of £26 5s. would be allowed in respect of the supplemental instructions. 

(v) the decision of the taxing master to reduce the fee for instructions on 
the main brief from £630 to £210 was within his discretion over the quantum 
of costs, the difference in amount was not such as of itself to show that the 
discretion had not been exercised properly, and the court had no jurisdiction 

to interfere with his decision. 

White v. Altrincham Urban District Council ([1936] 1 All E.R. 923) and 
Coon v. Diamond Tread Co. (1938), Ltd. ([1950] 2 All E.R. 385) applied. 

Self v. Self ([1954] 2 All E.R. 550) explained. 

Observations on the proper practice in reviews of taxation in legal aid 
cases (see p. 617, letter G to p. 618, letter C). as 


[ Editorial Note. In relation to the allowance of costs for the attendance of 
a country solicitor in London at a trial the present decision may usefully be 
compared with that in W. Ff. Marshall, Ltd. v. Barnes & Fitzpatrick ({1953] 
1 All E.R. 970). There Pearson, J., said ({1953] 1 All E.R. at p- 974, letters 
B-D) that the rule of practice that the costs of attendance of a country solicitor 
at a trial in London are only to be allowed in exceptional cases applied to a 
taxation under the Legal Aid and Advice Act, 1949. The present case is in 
contrast with that decision, where the costs were not allowed, as the present 
case involved a dispute sufficiently complicated to justify the attendances. 

It may be useful to note for any future cases in which questions arise that, 
at the request of the court, the Lord Chancellor authorised the Official Solicitor 
to instruct counsel to argue the case in the interest of public funds. 

As to the Principles followed by the Court on Review of Taxation, see 31 
Hatssury’s Laws (2nd Edn.) 228, para. 252; and for cases on the subject, 
see 42 Dicrest 214-216, 2387-2431. 

For the Legal Aid and Advice Act, 1949, Sch. 3, para. 4 (1), see 18 HatsBuRyY’s 
Statutes (2nd Edn.) 566.] 


Cases referred to: 


(1) Marshall (W. F.), Ltd. v. Barnes & Fitzpatrick, [1953] 1 All E.R. 970; 


3rd Digest Supp. 
(2) Warman v. Barclays Bank, Ltd., [1953] 2 All E.R. 1575; 3rd Digest Supp. 
(3) Self v. Self, [1954] 2 All E.R. 550; [1954] P. 480. 
(4) Coon v. Diamond Tread Co. (1938), Ltd., [1950] 2 All E.R. 385; 2nd Digest 
Supp. 

(5) White v. Altrincham Urban District Council, [1936] 1 All E.R. 923; [1936] 
2 K.B. 138; 105 L.J.K.B. 366; 154 L.T. 656; 29 B.W.C.C. 105; Digest 
Supp. 

Summons for review of taxation. 

The plaintiff, a Cypriot, brought an action in the High Court against his 
brother alleging a partnership in two restaurants. Both parties were granted 
certificates of civil aid under the Legal Aid and Advice Act, 1949. The action 
was heard before Roxsureu, J., on Apr. 28, 29, 30, and May 1, 1953, and on 
May 4, 1953, it was adjourned over with liberty to apply to restore it (see [1953] 
2 All E.R. 52). On June 23, 1953, terms of settlement were approved by the 
judge under which the plaintiff accepted, in full satisfaction, the sum of £500, 
for which the Law Society, with leave of the Treasury, agreed to forgo its 
lien, and an order was made for the taxation of the plaintiff's and the defendant’s 
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The relevant items of objection were as follows: 

(a) Items Nos. 2/5. The defendant’s country solicitor attended in London 
at the examination of a witness on commission. Fees and travelling expenses 
were charged. The fees were reduced and the travelling expenses were disallowed. 
The ground of reduction and disallowance was that the examination could have 
been attended by the defendant’s solicitor’s London agents. The taxing master 
in his answers cited W. F. Marshall, Ltd. v. Barnes & Fitzpatrick (1) ({1953] 
1 All E.R. 970), and ruled that the expenses were incurred by over-caution. 

(b) Item No. 1, a fee of £3 3s. for instructions for brief to counsel to attend 
the examination of the witness on commission. This was disallowed, the taxing 
master stating that the item was taken into account in assessing the amount 
allowed for instructions for the main brief (item No. 12). 

(c) Items Nos. 12a, 17, 19, 21, 23, 25, 26, 28 and 30. These were fees charged 
for the defendant’s country solicitor’s attending a conference, consultations and at 
court for the trialin London. The taxing master allowed the R.S.C., Appendix N 
items for the attendances. He added a sum of £21 to the amount allowed for 
instructions for the main brief (item No. 12) by way of extra remuneration for 
the extra time involved through attendance from the country. 

(d) Item No. 12, instructions for the main brief. A sum of £630 was claimed 
and £210 was allowed, apart from the additional £21 mentioned at (c) above. 
The allowance was made by the taxing master in the exercise of his discretion 
over quantum, after considering all the circumstances. Particular circum- 
stances were that the effective period covered by the civil aid certificate was 
fifty-six days and that the defendant’s solicitor did not produce any record or 
entry of attendances but stated that the time to keep such records could not 
be afforded. 

(e) Item No. 27. This was a fee for supplemental instructions for brief, prepared 
after the trial had lasted several days and for the purposes of its continuance after 
an adjournment. The fee claimed was £52 10s. The taxing master disallowed 
the fee, stating in his answers that he had taken it into account in the instructions 
for the main brief (i.e., item No. 12). 

The defendant applied by summons for a review of the taxation. 


M. Nesbitt for the defendant. 
Peter Foster for the Official Solicitor as amicus curiae. 


HARMAN, J.: This is a summons to review a taxation in a case where both 
parties were given legal aid under the Legal Aid and Advice Act, 1949. There 
have been previous applications of this kind which appear in the law reports, 
one of them having been before me in Warman v. Barclays Bank, Ltd. (2), and 
another before Sacus, J.,-in Self v. Self (3). The difficulty in these cases is 
that the applicant, whose solicitor’s costs are being taxed, has, in almost every 
case, no interest in the matter. If he has a nil contribution, he cannot 
have any interest, and with a contribution of the sort which is usually found in 
legal aid cases, he practically never will have an interest. The application, there- 
fore, is made for the benefit of the solicitor and possibly for the benefit of counsel 
who have been concerned in the case. In Self v. Self (3) it was for the benefit of 
counsel, because, where counsel takes a legal aid case, he agrees to be satisfied 
with a proportion of the taxed fee, and there is no agreement between him and 
the solicitor, such as exists between solicitor and counsel in an ordinary case, 
to pay him the fee marked on his brief. Another anomaly is that the other party 
to the litigation is not interested either. It is the legal aid fund that is interested. 
The result is that there is nobody to put the other side of the picture, and the 
taxing master suffers under that difficulty. He may well consider himself to 
some extent forced into the position of guardian of the public purse because there 
is no one else to see to it. A good deal of the dissatisfaction in the present case 
is that the taxing master avowedly adopted that attitude here. I do not think 
that he could help it. When this matter came before me, I was not satisfied 
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to ply the labouring oar in that way. I, therefore, made application to the 
Lord Chancellor, by whose directions the Official Solicitor was appointed as 
amicus curiae, to put before me such considerations as the public interest 
demands, and counsel on his behalf has very ably and temperately carried out 
that task. There still remains, or may remain, a difficulty which I foresee, and 
that is this. In this case, as, indeed, I think, in Warman v. Barclays Bank, Ltd. (2), 
though not in Self v. Self (3), the legal aid committee had given a fresh certificate, 
or made an amendment to the certificate, to enable the application to be made. 
Suppose, then, the application wholly to fail. Then costs might be given against 
the applicant to the extent of his means, and one would arrive, as far as I can see, 
at the position where the assisted person might be liable to pay, at any rate in 
part, the costs of an application which was made solely for the benefit of his 
solicitor or counsel and which could not inure to his benefit in any event. That 
is an extraordinary state of things which has not yet arisen, and I do not know 
what may happen when it does arise. 

The present case was a remarkable one. The defendant’s bill of costs was brought 
in for some £2,400, and of that the taxing master disallowed about £1,100. The 
defendant’s solicitor says, in effect, that such a disallowance shows, on its face, 
that the taxing master was not exercising a judicial discretion. I felt bound to 
reject that plea because I do not think that there is any evidence to support it. 
I shall now turn to the details of the objections, which were thirty-three in 
number and, for the most part, were for comparatively small sums. I have 
dealt with a good many of them as the case proceeded. Those which I have 
allowed are certain items for the attendance of the country solicitor at the 
examination of a witness on commission, because, as it seems to me, those were 
not matters of quantum. They were matters of principle, and it is not right that 
the country solicitor’s expenses of attendance on difficult matters, as these were, 
should be denied him when his attendance is really required. Consequently, 
Nos. 2, 3, 4and 5 of the objections, which were in respect of the country solicitor’s 
fees and expenses for attending the examination were allowed on that footing. 
T have also allowed a small item, No. 8, which was for a copy of the statement of 
claim which seemed to me reasonably made in the circumstances. 

A number of items were abandoned, and I disallowed Nos. 6, 10, 32 and 33 
on the footing that they were mere matters of quantum. There remains a 
series of items (Nos. 12a, 14, 17, 19, 21, 23, 25, 26, 28 and 30), which represent 
the fees for the solicitor’s attendance, at a conference, at consultations and at court. 
They are all minimum fees, based on R.S.C., Appendix N. When that was 
pointed out to the taxing master on the objections, he regarded it, I think, 
as a reasonable objection and added twenty guineas to the (so to speak) block 
fee for instructions on brief to compensate the country solicitor. That seems to me 
not to be a right way of doing it. I propose to distribute that twenty guineas 
among those items. That will have the effect of reducing the amount allowed by 
the taxing master for instructions on brief (item No. 12) to two hundred guineas. 

There are two other matters with which I have not dealt. The first (item No. 1) 
was in respect of the instructions given to counsel who attended on the examina- 
tion on commission of a witness. A modest fee of three guineas was asked for, 
and the taxing master disallowed it. He overruled the objection, saying that 
he had taken that item into account in assessing the fee which he would allow 
for instructions on brief. How much he took into account in regard to those 
instructions, Ido not know. He dealt in a similar manner with item No. 27, which 
was a fee to the solicitor of fifty guineas for drawing supplemental instructions 
on ithe brief. These supplemental instructions were given to leading counsel 
during the intermission of the hearing, when the case was adjourned after being 
before the court on four days. At that point, having regard to the conduct of 
the case and the course which it had taken, a supplemental set of instructions 
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became necessary. The solicitor asked fifty guineas for drawing it, and there 
were long and complicated documents. In his answers, the taxing master again 
says: “‘ I have taken this item into account in the item ‘ Instructions for brief’ ”’. 
He considered that there should be only one item “ Instructions for brief ”’, 
which should include all the remuneration that the solicitor gets for drawing 
whatever instructions he gives to counsel at whatever stage in the proceedings. 
There was one set of instructions for examining or cross-examining the witness 
on commission (item 1), there were the main instructions for the brief (item 12), 
and there were the supplemental instructions necessitated by the changes in the 
situation occurring during the hearing (item 27). It does not seem to me to be 
right to lump all those items together. Instructions to counsel for the examination 
or cross-examination of a witness on commission are quite a different matter 
from instructions for the trial, and the exceptional circumstances of the litigation, 
which was between two Cypriots whose affairs were in the greatest obscurity 
and whose conduct was difficult to ascertain, as their language also was hard to 
make out, would well justify further instructions to counsel quite distinct from 
the instructions on which his brief was based. I propose to allow items | and 
27, but not at the amounts asked for. I propose to allow three guineas for item 1 
and twenty-five guineas for item 27. 

After taking out those two items, I have left the two hundred guineas which 
the taxing master thought a proper fee for the instructions on the main brief. 
It was submitted by counsel for the defendant, first, that the fact that this sum 
falls far short of the six hundred guineas which was asked for, shows that the 
taxing master could not have given the matter proper consideration. Secondly, 
counsel said that the taxing master went wrong because he did not believe that 
the work on which the instructions were based had all been done after the civil 
aid certificate was granted. It was submitted that the taxing master had 
no right to disbelieve or discredit the solicitor’s clerk who told him that the whole 
staff had been engaged on this matter for the fifty-six days between the date 
when the certificate was granted and the commencement of the trial and that 
he could produce no attendances and no diary to show how that had been done, 
such as a London office might have been able to furnish. I do not think, 
however, that the taxing master did anything of the kind suggested. What he 
said, in effect, was that he had kept in mind the fact that the work for which 
payment could be made under the certificate was only the work of the 
last fifty-six days before the trial; as the action had started and the pleadings 
had closed long before the certificate was issued, he was entitled to consider 
that the solicitor must have previously gathered a certain amount of information 
on which the defence had been settled. The taxing master was entitled, I 
think, to take into account the fact that, when the certificate was given, the 
solicitor did not start entirely de novo. He was also, I think, entitled to take 
into consideration the fact that, although a lot of time must have been spent 
on the work, no details were given. After all, however, the amount of a fee for 
work of this sort is not given according to how many half hours were spent. The 
fee is a guess at its worth. It seems to me that the taxing master’s guess is quite 
as good as another’s, and very much better than anything of mine would be, 
because he is very much more experienced. I cannot say whether or not 
two hundred guineas is the sort of fee which ought to be allowed on this sort 
of occasion. Before I could reject the decision of the taxing master that, in the 
circumstances, two hundred guineas was the proper amount to allow, I should 
have to be satisfied that that was not an amount which any reasonable taxing 
officer could assess, and I can find no possible basis on which I can do that. The 
taxing officer knows much better than I do how these things go. I have never 
looked into this particular question before, and probably shall never do so again, 
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because it is well settled that a taxing officer, except in very exceptional circum- A 


stances, must have the last word in these matters. 

The authorities were reviewed to some extent by WyNN-PARRY, J .,in Coon v. 
Diamond Tread Co. (1938), Ltd. (4). He there cited White v. Altrincham Urban 
District Council (5), where GREENE, L.J., said ({[1936] 1 All E.R. at p. 928): 


“The rule that the decision of a taxing officer on questions of quantum 
ought not to be overruled by the judge on a review of taxation has long 
been established. This rule, in my opinion, applies generally to taxation in 
the county court as it applies to taxation in the High Court, and it is only in 

exceptional circumstances (which do not exist in the present case) that 2 
decision of the taxing officer on a question of quantum should be overruled. 


What are exceptional circumstances is a matter on which it is very difficult 
to decide, but I do not think that the mere fact that, in the present case, a fee 
of six hundred guineas was asked and a fee of only. two hundred guineas was 
allowed can possibly be an exceptional circumstance. The difference is merely one 
of quantum and is not so outrageous as to speak for itself and show that the 
taxing officer did not exercise his discretion in a proper manner. I feel quite 
unable to interfere on that ground. 

It was submitted by counsel for the defendant that a principle had been 
established in Self v. Self (3), and that it is stated in the headnote of that éase 
([1954] 3 W.L.R. 119) as a principle of law. The first sentence of that headnote 
reads: 


“It is not a proper exercise of judicial discretion so to assess the fees 
of counsel upon a taxation under Sch. 3 of the Legal Aid and Advice Act, 
1949, as to deprive those who do such work under the Act of the eighty-five 
per cent. of that fair and reasonable remuneration which is provided by 
the schedule.”’ 


I do not feel that the judgment really justifies that headnote. The judge did 
say that he would have been prepared to decide the case on the footing that the 
registrar had disregarded a fee that was fair; in other words, the registrar had 
not exercised his discretion on a proper basis. What the judge said does not, 
I think, go beyond that. If it did, it would be a dictum that I could not follow, 
because it would be saying that the judge, and not the taxing master, is the proper 
arbiter of what is enough, and that is not the rule. What Sacus, J., said, in 
effect, was that the registrar, when taxing the bill in that case, arrived at the 
wrong figure because he took wrong matters into consideration. On that footing, 
the decision is perfectly understandable and right. I think that the obiter dicta 
at the end of the judgment need rather a cautious approach. In the present case 
I do not think that the taxing master has been shown to have taken into account 
anything which he was not entitled to take into account, or to have left out of 
account anything which he was bound to take in. That being so, it is a question 
whether I can interfere, not whether I will interfere; and I cannot interfere. 
Therefore, I do not propose to alter the fee of two hundred guineas which is 
allowed as the fee on the main instructions for brief (item 12). 

The result of that will be that I allow certain of the objections and reject the 
rest. I think that an order in that form will be satisfactory and I do not think that 
I need send the case back to the taxing office. I shall order that the items 
' comprised in objections Nos. 1, 2, 3, 4, 5, and 8 be allowed at the amounts 
appearing in the bill and that No. 27 be allowed at twenty-five guineas. Item 12 
may in effect stand at 220 guineas, although, as I have explained, I have attri- 
buted twenty guineas of that sum to certain other items. I propose to make the 
usual order for taxation of the defendant’s costs of this application under the 
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Legal Aid and Advice Act, 1949, he having a certificate covering the application. 
It is not a case where I should order him to pay any costs. 


Order accordingly. 


Solicitors: Joynson-Hicks & Co., agents for Robert C. Wilson, Margate (for 
the defendant); Official Solicitor. 


[Reported by R. D. H. Osporne, EsqQ., Barrister-at-Law.] 


M. RAVOK (WEATHERWEAR), LTD. v. NATIONAL TRADE 
PRESS, LTD. 


[QUEEN’S Bencu Diviston (Lord Goddard, C.J.), February 23, 1955.] 


Trade Mark—Infringement—Directory of trade marks—Ownership of plaintiffs’ 
trade mark attributed to another company— Mistake by publishers—Publica- 
tion of inaccurate statement not a “ use” of the trade mark—Tvrade Marks 
Act, 1938 (1 & 2 Geo. 6 c. 22), s. 4 (1), s. 68 (2). 

The plaintiffs were the registered owners of the trade mark ‘‘ Weatherite”’, 
registered in the register of trade marks in relation to waterproof clothing. 
The defendants published a directory of trade marks in which they inserted, 
in error, a statement that the trade mark ‘‘ Weatherite ” in relation to 
those goods belonged to A., Ltd. The plaintiffs brought an action against 
the defendants for infringement of the plaintiffs’ trade mark. 

Held: the publication of the inaccurate statement was not a “use ”’ of 
the trade mark by the defendants, within s. 4 (1) of the Trade Marks Act, 
1938, as it was not a use in the course of trade in the goods in question, 
and, therefore, the publication did not constitute an infringement of the 
plaintiffs’ trade mark. 

Per Curiam: if the inaccurate statement had been inserted or authorised 
by A., Ltd., it would have constituted an infringement of the trade mark 
on the part of A., Ltd. 


[ As to What Constitutes an Infringement of Trade Mark, see 32 HALSBURY’S 
Laws (2nd Edn.) 587, 588, para. 895, and notes (k), (1), (m). 

For the Trade Marks Act, 1938, s. 4 (1) and s. 68, see 25 HALSBURY’S STATUTES 
(2nd Edn.) 1183, 1227.] 


Case referred to: 
(1) Aristoc, Ltd. v. Rysta, Ltd., [1945] 1 All E.R. 34; [1945] A.C. 68; 114 
L.J.Ch. 52; 172 L.T. 69; 62 R.P.C. 65; 2nd Digest Supp. 


Trial of a preliminary point of law. 

The plaintiffs were the registered proprietors of the trade mark “ Weatherite ” 
registered in Part A of the register as on July 2, 1952, in respect of waterproof 
and rainproof clothing, golf blouses, sports jackets, shorts and trousers. In 
an action against the defendants the plaintiffs alleged that the defendants had 
infringed the plaintiffs’ registered trade mark by using it in relation to such goods, 
not being the plaintiffs’ goods, in that the defendants had published and dis- 
tributed a directory called the “* Branded Merchandise and Trade Marks Direc- 
tory, 1954”, in which they had listed a company known as 5S. Aronsohn, Ltd. 
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as the registered proprietors of the trade mark ‘‘ Weatherite ”’ in relation to 


waterproof clothing, sportswear and leather clothing. The plaintiffs claimed 
an injunction and damages against the defendants. By their defence the 
defendants admitted that the plaintiffs were the registered proprietors of the 
trade mark and that the defendants had published and distributed the directory 
in which they had listed S. Aronsohn, Ltd., as the proprietors of the trade mark in 
relation to the goods mentioned; but they said that they did not admit that such 
listing constituted an infringement of the plaintiffs’ registered trade mark in law. 
An order was made, by consent, for the point of law raised by the defence to be 


tried as a preliminary issue. 


M. Waters for the plaintiffs. 
N.M. G. Faulks for the defendants. 


LORD GODDARD, C.J. : This is a point of law on the pleadings which 
has been set down for hearing by the court. The point of law is: whether 
the publication and distribution by the defendants of a directory called the 
‘* Branded Merchandise and Trade Marks Directory, 1954’, in which they list 
8. Aronsohn, Ltd. as the registered proprietors of the trade mark ‘‘ Weatherite ” 
in relation to weatherproof clothing and sportswear, constitutes an infringement 
of the said trade mark of which the plaintiffs are the registered proprietors in 
respect of such goods. 

The point is, so far as I am aware, one that has never been considered by the 
courts before, at any rate in this form. There is no dispute as to the facts. The 
defendants are the proprietors of a publication called ‘“‘ Branded Merchandise 
and Trade Marks Directory, 1954”, and in that directory they inserted this 


statement under the word ‘‘ Weatherite”’: ‘‘ Waterproof clothing, sportswear 
and leather clothing: S. Aronsohn, Ltd., 109, Great Eastern Street, London, 
K.C.2”’. ‘““ Weatherite’ is not the trade mark of S. Aronsohn, Ltd.; it is 


the trade mark of the plaintiffs. I am told that there is no reflection on the 
good faith of the defendants; it isa mere mistake. It may be that this inaccurate 
statement gives a cause of action to the plaintiffs; but the action which has been 
brought is an action for infringement of a trade mark, and I have to consider 
whether or not the trade mark has been infringed within the meaning of the 
Trade Marks Act, 1938. 

Section 68 (1) of the Act contains a definition of ‘‘ trade mark ” which I need 
not read. Section 68 (2) reads: 


‘References in this Act to the use of a mark shall be construed as 
references to the use of a printed or other visual representation of the mark, 
and references therein to the use of a mark in relation to goods shall be 
construed as references to the use thereof upon, or in physical or other 
relation to, goods.”’ 


There is no doubt in my mind that, if S. Aronsohn, Ltd. had inserted this adver- 
tisement, or authorised it to be inserted, they would have been infringing the 
trade mark. The question is whether the defendants ‘“‘ used ” the trade mark 
merely because they published, in error, a statement that “ Weatherite ” is 
the trade mark of somebody whose trade mark it is not. 

Section 4 (1) of the Act reads: 


‘Subject to the provisions of this section and of s. 7... of this Act, 
the registration . . . of a person in Part A of the register as proprietor 
of a trade mark . . . in respect of any goods shall, if valid, give or be 
deemed to have given to that person the exclusive right to the use of the 
trade mark in relation to those BROOCH. ean. 


Notone else can use the trade mark in relation to the goods. The sub-section 
goes on, 


ec 
- 


+ and, without prejudice to the generality of the foregoing words, 
that right shall be deemed to be infringed by any person who . . . uses 
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a mark identical with it or so nearly resembling it as to be likely to deceive 
or cause confusion, in the course of trade, in relation to any goods in respect 
of which it is registered, and in such manner as to render the use of the 
mark likely to be taken . . . (b) in a case in which the use is . . . in an 
advertising circular or other advertisement issued to the public, as importing 
a reference to some person having the right either as proprietor or as 
registered user to use the trade mark or to goods with which such a person 
as aforesaid is connected in the course of trade.”’ 


As I have said, there is no authority that assists me in this matter. It seems 
to me, however, that the governing words in these cases are “‘ in the course of 
trade’, and, as LorpD THANKERTON pointed out in Aristoc, Lid. v. Rysta, Ltd. (1) 
([1945] 1 All E.R. at p. 43), “‘in the course of trade ’’ means in the course of 
trade in those goods. If I take the first part of s. 4 (1) as it stands alone (as 
counsel for the plaintiffs invited me to do, because the second part of the sub- 
section is expressed to be without prejudice to the generality of the first part 
of the sub-section), I do not think that the fact that a person has improperly 
said, in a directory or other publication, that A.B. is the proprietor of a trade 
mark is a “ use ”’ of the trade mark by the person who has made the statement. 
If he had been authorised by A.B. to make that statement, it would be a “ use ” 
of the trade mark by A.B., but not by the person who has made the incorrect 
statement. The defendants themselves are not applying the trade mark to 
goods because they are not dealing with goods; and, certainly, they are not 
“using ” the trade mark “in the course of trade’ and “in relation to those 
goods”’. They are using it in the course of their own trade, which is that of a 
publisher of a trade directory. Although the words in para. (b) of s. 4 (1), 
taken by themselves, give some colour to the argument which was put before me 
by the plaintiffs, I think that the question still remains: what is a “ use ”’ under 
this section ? I think that the publication in the present case does not amount 
to a ‘‘ use ’’, and, although I am far from saying that there may not be a remedy, 
yet the remedy of infringement under the Trade Marks Act, 1938, which has 
been chosen in this case, is not appropriate, and I do not think that the case 
comes within the words of the Act. Therefore, I answer the question which is 
before me by saying that the publication does not constitute an infringement 
of trade mark. That disposes of the action, and there will be judgment for the 
defendants with costs. 

Judgment for the defendants. 


Solicitors: Davies, Arnold & Cooper (for the plaintiffs); Oswald Hickson, 
Collier & Co. (for the defendants). 


[Reported by A. P. Prineuez, Esq., Barrister-at-Law.] 
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CARAS »v. CARAS. 


[Propare, Divorce anp ApmriraLtty Division (Davies, J.), January 14, 17, 
1955.] 

Husband and W ife—Maintenance—A pplication to High Court—Wilful neglect 
to maintain—Parties resident in same house—Matrimonial Causes Act, 
1950 (14 Geo. 6 c. 25), s. 23 (1). 


[ For the Matrimonial Causes Act, 1950, s. 23 (1), see 29 HALSBURY’S STATUTES 
(2nd Edn.) 410.] 


Summons. 

The wife applied for an order under the Matrimonial Causes Act, 1950, 
s. 23 (1), on the ground that the husband had been guilty of wilful neglect 
to provide reasonable maintenance for her and the infant child of the 
marriage. The parties were married in 1932 and there were two children of the 
marriage, the elder of whom was now over twenty-one years of age. After a 
dispute between the parties in November, 1952, they continued to live in the 
same house but slept apart and never resumed a normal relationship. In 
September, 1953, the husband reduced the wife’s housekeeping allowance from 
£11 to £7 a week, and in October, 1953, removed the wife from her position as 
joint director with him in a company from which the husband received £2,000 
a year and the wife £500 a year as directors. The husband continued to pay for 
the outgoings of the house in which the parties were still living. The husband 
called for the wife’s bank pass-sheets which showed that from June, 1952, to 
June, 1953, she spent in addition to the £11 a week, a further sum of £143, 
making a total of approximately £14 a week to run the house. 


P. H. M. Oppenheimer for the wife. 
M. P. Picard for the husband. 


DAVIES, J., after considering the facts and financial circumstances, said 
that he came without any hesitation to the conclusion that during the relevant 
period [i.e., from September, 1953, to the beginning of April, 1954] the husband 
was guilty of wilful neglect to provide reasonable maintenance for the wife and, 
he supposed, for the son. His Lorpsure thought, however, that he ought not 
to make any order in respect of the son, and would leave it to the husband to 
be sensible about that. The only pointer as to the reasonable cost of running 
the house was £14 weekly during the period 1952-53. Credit must be given for 
the fact that the wife had the house and everything free and the fact that the 
husband was not taking his meals at home. In all the circumstances of the case 
His Lorpsurp thought that the proper course would be to make an order for 
payment of £572 per annum, less tax, from Apr. 9, 1954, payable monthly, 
credit to be given for all payments made by the husband to the wife since that 
date. He made this order on the basis that the wife was going to continue to 
live in the house, and that the husband was going to continue to discharge all 
the outgoings. If the wife were turned out of the house, or if the husband 


did not pay the bills, then she would have to take such further steps as were 
available to her. 


Solicitors: Headley, Dalzell & Dickinson (for the wife); Amphlett & Co. 
(for the husband), 


[Reported by A. T. Hooranan, Esq., Barrister-at-Law.] 
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A 
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HARTLEY v. HARTLEY. 


[PrRoBATE, Divorce AND ApmMrRALtTy DIvIsIon (Lord Merriman, P., and 
Collingwood, J.), January 28, February 1, 2, 1955.] 


Justices—Husband and wife—Maintenance—Wilful neglect to maintain— 
Reasonable and honest belief in wife’s adultery induced by her—Whether 
husband connived at or conduced to her conduct—Summary Jurisdiction 
(Married Women) Act, 1895 (58 & 59 Vict. c. 39), s. 6. 

Where, in answer to a complaint made under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, by a wife against her 
husband that he has wilfully neglected to provide reasonable maintenance 
for her, he asserts that he reasonably believed that she had committed 
adultery, he cannot maintain a defence based on that alleged belief if the 
wife’s conduct has been brought about or actively promoted by him. It 
is immaterial whether this principle is founded on analogy to the defences 
of connivance at the adultery or of conduct conducing to the adultery, which 
defences are mentioned in s. 6 of the Summary Jurisdiction (Married 
Women) Act, 1895, or is an illustration of the maxim volenti non fit injuria. 


H. and his wife were married in 1937. The wife formed a close friendship 
with P., who was a married man separated from his wife. For about two 
years before 1954 P. spent most evenings with H.’s wife, at times they were 
out late together and, according to evidence which was accepted, P. prac- 
tically lived at the home of H. and his wife. Although H.’s wife and P. 
were on affectionate terms there was no proof of adultery. In 1954, after 
an occasion when, in the presence of H., H.’s wife and P.’s wife, P. said that 
he preferred H.’s wife to his own, H. stopped payments to his wife and left 
their home. H.’s wife took summary proceedings against H. alleging that 
he had wilfully neglected to provide reasonable maintenance for her. The 
justices found that H. had at the time when he withdrew from cohabitation a 
reasonable and bona fide belief that his wife had committed adultery with P. 

Held: on the facts neither had H. connived at, nor had he by his conduct 
conduced to, the conduct of his wife with P., but there was evidence to 
support the justices’ conclusion that H. had reasonably and honestly drawn 
the inference, induced by his wife’s conduct, that she had committed 
adultery with P., and the appeal would be dismissed. 

Appeal dismissed. 


[ As to Adultery of Wife as a Defence to her Complaint under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, see 10 HatsBuRy’s 
Laws (2nd Edn.) 841, para. 1343; and for cases on the subject, see 27 DIGEST 
(Repl.) 714, 6807. 

As to Connivance, see 10 Hatspury’s Laws (2nd Edn.) 674, para. 995; and 
for cases on the subject, see 27 DicEst (Repl.) 378-382, 3118-3146. 

As to Conduct Conducing to Adultery, see 10 Hatspury’s Laws (2nd Edn.) 
684, 685, paras. 1015-1017; and for cases on the subject, see 27 DicEesr (Repl.) 
422-424, 3523-3547. 

For the Summary Jurisdiction (Married Women) Act, 1895, s. 6, see 11 Hats- 
BuRy’s Statutes (2nd Edn.) 852.] 


Cases referred to: 

(1) Glenister v. Glenister, [1945] 1 All E.R. 513; [1945] P. 30; 114 L.J.P. 69; 
172 L.T. 250; 109 J.P. 194; 27 Digest (Repl.) 367, 3040. 

(2) Chilton v. Chilton, [1952] 1 All E.R. 1322; [1952] P. 196; 116 J.P. 313; 
3rd Digest Supp. 

(3) Baker v. Baker, [1953] 2 All E.R. 1199; [1954] P. 33; 117 J.P. 556; 
3rd Digest Supp. . 

(4) Gipps v. Gipps & Hume, (1864), 11 H.L. Cas. 1; 33 L.J.P.M. & A. 161; 
10 L.T. 735; 11 E.R. 1230; 27 Digest (Repl.) 381, 3139. 
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(5) Churchman v. Churchman, [1945] 2 All E.R. 190; [1945] P. 44; 114 
L.J.P. 17; 173 L.T. 108; 2nd Digest Supp. , 
(6) Douglas v. Douglas, [1950] 2 All E.R. 748; [1951] P. 85; 27 Digest (Repl.) 
. 380, 3135. 


Appeal. 

The wife appealed against an order of the Aylesbury justices dated Nov. 9, 
1954. 

The parties were married in 1937 and there was one child of the marriage. In 
1946 the husband went overseas and while he was away he heard that one P., a 
married man separated from his wife, had become a lodger at the house which 
was next door to the matrimonial home and which was run as a boarding house 
by the wife’s mother. In 1948 the husband returned from overseas and resumed 
occupation at the matrimonial home. In 1951 the husband went into hospital 
for an operation and the wife slept with the child of the marriage; after the 
husband’s return from hospital no sexual intercourse ever took place between 
the parties. Thereafter, P. used to come into the matrimonial home and sit 
with the wife in the evening or he and the wife would go out together in P.’s car. 
The husband protested on occasions but the wife denied that there was anything 
wrong in her association with P.. On his return home from work one evening 
in February, 1954, the husband, as he was coming up the garden path, saw the 
front room in darkness; he looked through the curtains and saw, by a light in the 
hall, the wife and P. kissing and embracing each other. The husband said 
nothing until, a week later, the wife asked him for money, and he replied ‘‘ You 
had better go and ask P. for it’’. Then, in front of her mother, the husband 
told her what he had seen, but the wife denied that any such incident had 
occurred, On his return from work one evening in September, 1954, the husband 
found the wife, her mother, P. and P.’s wife together. Mrs. P. asked the hus- 
band if he knew that P. and the wife had been going about together. The husband 
replied that he did. The wife then violently abused Mrs. P. Mrs. P. then 
asked P. ‘‘ Which of us do you prefer, Hartley’s wife or your own ?”’ P. indicated 
that he would stay with the wife and she, the wife, said nothing. 

After Oct. 4, 1954, the husband gave the wife no more money and on Nov. 2, 
1954, having consulted solicitors, he left the matrimonial home. 

The wife caused a summons to be issued against the husband under the 


Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, on her » 


complaint that he had wilfully neglected to provide reasonable maintenance for 
her and the infant child of the marriage. On Nov. 9, 1954, the justices dismissed 
the complaint and the wife appealed. 


J. A. P. Hazel for the wife. 
D. R. Ellison for the husband. 


LORD MERRIMAN, P.: The husband’s defence to the wife’s complaint 
was based on the decision of this court in Glenister v. Glenister (1), which has 
been repeatedly followed. It was, in particular, followed and applied in Chilton 
v. Chilton (2), where it was held that if the conduct of a wife has been such as to 
create in the mind of her husband a reasonable belief that she has been guilty 
of adultery, so long as that reasonable belief, so induced, lasts the husband has a 
sufficient defence to proceedings taken by her whether based on desertion or a 
wilful neglect to provide reasonable maintenance. The decision in Glenister 
v. Glenister (1), of course, related to the charge of desertion. Baker v. Baker (3) 
more recent than Chilton v. Chilton (2), applied the same. principle the other 
way round, and decided that a wife who could allege that she was driven to leave 
home because her husband had so conducted himself as to induce the same sort 
of belief, could base a charge of desertion thereon. 

The present case is directly based on the authority of this court in Chilton v 
Chilton (2). The justices have held that the husband established that defences 
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and for that reason dismissed the wife’s complaint. It has been remarked that 
in their reasons they do not expressly find that it was the wife and her own 
conduct which induced the belief, but counsel for the wife admitted, frankly 
and rightly I think, that the evidence showed that if the defence was appropriate 
at all—(if the husband could rely on a reasonable belief)—it was the wife’s 
conduct which induced it. His contention on behalf of the wife is that the 
husband ought not to be heard to assert that he had a reasonable belief that his 
wife had committed adultery, because his conduct was such that, if there had 
been a substantive charge or a substantive defence that she had actually 
committed adultery, he ought to be held either to have connived at it or, at least, 
to have been guilty of conduct which conduced to such supposed adultery. 
From that he argued, that, by analogy to one or other of those bars to setting up 
a positive charge of adultery, the husband ought not to be permitted to assert 
that he believed that his wife had committed adultery, and still less that it was 
her conduct which induced him to believe it. The point is interesting but I do 
not think that I need to spend much time on it, because in substance there has 
been no dispute about the principle. It may be well to see how it is sought to 
apply it, and for that purpose to take the simplest possible illustration of the 
principle laid down in Glenister v. Glenister (1) as it has been applied and approved 
in subsequent cases. It is essential to remember that the principle of Glenister 
v. Glenister (1), taken by itself, operates as a defence to a complaint by the wife, 
whether it be, for the sake of example, of desertion or of wilful neglect to provide 
reasonable maintenance. The reason for the principle is that if the wife has 
induced in her husband’s mind the belief that she has committed adultery and 
he leaves the matrimonial home to avoid the suggestion, in effect, that by staying 
he is condoning the past adultery, or even, it may be, conniving at, or conducing 
to, any future repetition thereof, it could not be right to hold that the wife is 
entitled to complain of his departure as desertion of her. I need not go over the 
classes of case in which that has been dealt with, but it is important to remember 
that as a defence it may, and frequently does, run in double harness, so to speak, 
with a substantive charge of the adultery the belief in which the husband says 
induced him to leave the matrimonial home; and, indeed, the defence may even 
be alternative or ancillary to a positive complaint on his part of the same adultery, 
with a view to obtaining, as he now is entitled to obtain* from the justices, a 
separation order. Take the simplest illustration of all, which has been used 
more than once in connection with the Glenister v. Glenister (1) type of case, that 
a wife, with every circumstantial detail, has set out to convince her husband 
of her guilt; but let it also be supposed—(although I do not intend to elaborate 
this assumption to show how the circumstances could arise)—that this is the 
culmination of a relationship between the husband and the wife of which it 
could be said with truth that the husband’s own conduct had conduced to the 
very culmination which the wife was persuading him to believe, and, even, 
perhaps, that he himself had promoted the very occasion on which he charges 
the offence as having occurred. Section 6 of the Summary Jurisdiction (Married 
Women) Act, 1895, reads as follows: 

“No orders shall be made under this Act on the complaint of a married 
woman if it shall be proved that such married woman has committed an act 
of adultery: Provided that the husband has not . . . connived at, or by his 
wilful neglect or misconduct conduced to such act of adultery.” 


I omit deliberately any reference to condonation, which does not come in question 
in the present case. Manifestly, if either proviso was found to be proved, the 
husband would neither be entitled to succeed in his complaint in respect of that 
adultery nor would he be entitled to resist the jurisdiction of the court to make 
the order on the ground of that adultery. It is argued that those facts having 
been determined with regard to the substantive charge, by analogy it must be 





* Under the Matrimonial Causes Act, 1937, s. 11 (2). 
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impossible for him to assert of the same set of circumstances that he was driven 
from home by a reasonable belief, induced by his wife’s conduct, that she had 
committed adultery. : 

Counsel for the husband accepted that this is the law, and, speaking for 
myself, I think that in such circumstances, when the wife’s conduct on which he 
relies as creating the alleged belief in her adultery has actually been brought 
about or actively promoted by the husband, it would be impossible for any court 
to allow him to rely on that so-called belief. I do not think it matters whether 
that result is arrived at by analogy to the defences of connivance or conduct 
conducing in s. 6 itself, or, more directly and simply perhaps, as an illustration. 
of the maxim volenti non fit injuria, for, in the circumstances supposed, he is in 
the main, if not entirely, the author of the alleged wrong, in which he affects 
to believe himself to have a real grievance. It is not necessary to pursue that 
point any more, because the argument has proceeded on the basis that that is 
the right way to look at it. Counsel for the husband has said with great force, first, 
that one looks in vain to see that anything like that was ever raised in the present 
case as a substantive issue, and, secondly, even if it was, that there is no evidence 
to support anything which could remotely be said to resemble either connivance 
or conduct conducing, and he argues that therefore there is no reason for inter- 
fering with the decision of the justices. The justices said quite definitely that 
in a case where the only two witnesses were the husband and the wife they 
preferred the evidence of the husband to that of the wife. Counsel for the wife 
said, frankly and properly, that it was impossible for him to ask us to say that 
they had no right so to prefer the husband’s evidence; and I propose to approach 
the case on that basis. 

[His LorpsuiP stated the facts and continued:] In the full statement of their 
reasons the justices say that they heard both parties; that they preferred the 
evidence of the husband on the question whether or not he had reasonable grounds 
for believing that his wife had committed adultery with P.; that there had been 
a friendship between the wife and P. (the justices emphasised that he was a 
married man separated from his wife) over a number of years, as was admitted 
by the wife; that there had clearly been ample opportunities for adultery to 
have been committed; that the husband had himself seen acts of affection 
between his wife and P., and not only had there been opportunity, they say, for 
adultery, but the probability that adultery had been committed. They had 
been together in the house, the justices continue, in the early hours of the morning 
and obviously P. had supplanted the husband in the wife’s affections. Finally, 
as corroboration, they relied on the interview, which occurred, they say, in 
August or September, 1954, pointing out that the husband had not been 
cross-examined on the accuracy of his evidence on this point. Having heard all 
the evidence, they had retired and directed their minds to the question whether 
or not the husband had a reasonable belief that his wife had committed adultery 
with P. They find that he had such a belief, and that it was bona fide held at the 
time he withdrew from cohabitation. It follows, they say, that he was justified 
in so withdrawing, and the wife’s complaint was dismissed. 

It is plain from this statement that they never directed their minds to any 
question such as the one with which I began, namely, whether it was open to the 
husband to put forward this reasonable belief if he had so demeaned himself as, 
in effect, to have been the author of his own wrongs. Counsel for the wife has 
told us, on instructions, that in reply the wife’s solicitor did raise the point, and 
I am prepared to assume that it was so mentioned. But I do not think that that 
is enough. In my opinion, if that sort of answer is going to be put forward it 
should be put forward specifically and unmistakably, and evidence should be 
directed to the point. It is true, as counsel for the wife has pointed out, that 
there were oceasions in the course of this long history when the husband took 
no active steps. It is true that at one time, on one of his returns from abroad, 
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he consulted solicitors, but nothing had come of it. It is true that he might have 
gone to see his solicitors after the incident in February, 1954; but such comment 
as is made on his failure to do so is plainly discounted to some extent by the fact 
that it was after the incident at the end of September, 1954, that he went to see 
his solicitors, and was by them advised that the time had come for him to leave 
the matrimonial home. Then, it is said, he did not leave because he believed in 
the wife’s adultery, but because he was advised to do so by his solicitors. There 
is a certain difficulty in reconciling those two arguments; but let that pass. 
At the end of it all I am satisfied that the husband was never challenged on the 
basis that he had promoted the situation in which he affected to believe. On 
the assumption that the point was raised and was not dealt with actually by the 
justices, we are entitled, indeed I think bound, to express our own opinion about 
it, and to draw any inference that ought to have been drawn. Accepting the 
husband’s evidence, as the justices have, and accepting, as they have, that it was 
the wife who, by her conduct throughout and culminating in the incident of 
September, 1954, induced the belief which the husband expressed in court— 
namely, that he was certain that she had committed adultery, though he could 
not prove it—I cannot see, on the basis that he was the witness who was believed, 
that there is anything in his conduct which any court ought to hold to amount 
to. connivance at that which he believed in, or to conduct conducing thereto. 
Whether, as I have said, one approaches the matter by analogy to connivance 
at, or conduct conducing to, the actual offence of adultery or simply on the 
basis that the husband was the author of the very thing which he affected to 
complain of, I decline to draw any such inference, and I do not think that any 
court ought to draw it in the absence of something more definite in the way of 
acquiescence, wilfulness, wilful blindness, and the rest of it, than is here attri- 
butable to the husband, and I think that in that respect the appeal should fail. 


COLLINGWOOD, J.: I agree. The ground for the dismissal by the 
justices of the wife’s complaint of wilful neglect to maintain her and the child 
of the marriage was that the husband had a reasonable belief that his wife had 
committed adultery with one P., that he bona fide held that belief at the time 
when he withdrew from cohabitation, and it followed that he was justified in 
so withdrawing. 

In the notice of appeal the grounds of appeal against that decision are (i) that 
it was against the weight of the evidence and (ii) that it was wrong in law. The 
justices’ finding involves a finding of belief on the part of the husband, reasonably 
held and induced by the wife’s own conduct, that she had committed adultery. 
That is the basis of the decision in Glenister v. Glenister (1), to which Lorp 
MerRIMAN, P., has referred. There is no express finding in the justices’ reasons 
that the belief was induced by the wife’s conduct, but it was conceded in limine 
by learned counsel for the wife that if the finding of the existence of the belief 
could be supported, then that belief was brought about by the conduct of the 
wife. It was submitted, however, on the basis that the husband’s evidence was 
rightly accepted by the justices, that they were not justified in finding that the 
husband did reasonably hold such a belief. That was the first submission put 
forward on behalf of the wife, and the basis of that submission was that his 
actions throughout were wholly inconsistent with his believing in his wife’s 
adultery. It was urged that the evidence showed that he took none of the 
steps which a man labouring under that belief would naturally take; whatever 
her conduct might be, he sat down under it all; and that when at last he did take 
action and left the house on Nov. 2, 1954, he left not because of any suspicion of 
adultery which he entertained but because a summons had been served on him 
calling on him to answer his wife’s complaint of wilful neglect to maintain her and 
her child. That submission would appear to be envisaged in the first ground of 
appeal in the notice of appeal. 


A second line of argument was put forward, namely, that the husband had 
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throughout passively acquiesced in his wife’s conduct over a very long period, 
and it was a case, on his part, of voluntary blindness to what had been going on 
for years past, and it was submitted that just as he could not now be heard to 
complain of adultery by his wife at which he had connived or to which his 
conduct had conduced, so also he cannot now rely on a mere belief in such 
adultery brought about in the same circumstances. That proposition was 
acceded to by counsel for the husband, and I agree that it would be illogical, 
indeed absurd, to hold that a husband who failed in his defence of adultery on 
the ground that he had connived at it could at the same time succeed on the 
ground of a belief in that adultery at which he had connived. What is involved 
in connivance has been the subject of a number of cases, to which our attention 
has been directed. I do not propose to go through them in any detail, because I 
think all of those that were quoted to us, particularly Gipps v. Gipps & Hume (4), 
were considered in great detail by the Court of Appeal in Churchman v. Church- 
man (5). In that case Lorp Mrerrman, P., delivered the judgment of the 
Court of Appeal, and said ([1945] 2 All E.R. at p. 195): 


“Much of the difficulty in dealing with the question of connivance 
arises from the fact that in the past judges have gone beyond the facts of the 
particular case in an attempt to lay down general principles of wider applica- 
tion. In our opinion it is of the utmost importance to bear in mind that the 
issue is whether on the facts of the particular case the husband was or was 
not guilty of the corrupt intention of promoting or encouraging either the 
initiation or the continuance of the wife’s adultery .. .” 


That decision was considered and applied in Douglas v. Douglas (6). 

That, therefore, is the criterion to be applied in regard to this submission of 
connivance on the part of the husband. The first observation I make with 
regard to that submission is that it clearly must involve that the husband did 
believe in the wife’s adultery. Indeed, the argument was that he had been 
believing in it for years past, and that he sat down and accepted the position, and 
had ceased to care. The husband’s evidence shows that throughout the whole 
of the material time the wife had consistently protested her innocence. He 
taxed her with her association with P. on a number of occasions, and on each 
occasion she protested that there was nothing in it. While he was abroad from 
1946 to 1948 the wife’s mother wrote to him in the same strain, because he had 
written a letter based on information which he had received from somebody 
while he was abroad. The second point is this: he had no proof whatever. 
He had seen incidents of which he did not approve, which gave him cause for 
some doubt, but he had no proof of actual adultery. 

[His Lorpsurp considered the evidence and continued:] On those facts it is, 
of course, impossible to deny that the husband might have taken a firmer stand 
than he did, and that he might have taken it long before, but mere negligence 
on his part, mere inactivity, weakness, or a failure to take such steps as perhaps 
a more strong-minded man might have taken fall far short of the requirements 
of connivance. One complaint that has been made against him is that he ought 
to have kept observation on them, or, if he could not do it himself, to have 
enlisted the services of some inquiry agent. Be that as it may, in my opinion 
nothing that he did or failed to do comes anywhere near justifying a court in 
finding that he was, to quote the passage ([1945] 2 All E.R. at p- 195) in Church- 
man v. Churchman (5), 


ee 


tee guilty of the corrupt intention of promoting or encouraging either 
the initiation or the continuance of the wife’s adultery.” 


In my opinion there was no evidence of knowledge or privity to any adultery 
by the wife, and there was evidence which justified the justices in reaching the 
conclusion that the husband honestly drew the inference, induced by the conduct 


a) 
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of the wife, that she had committed adultery. I agree that this appeal should 
be dismissed. 


Appeal dismissed. 


Solicitors: Lowe & Co. (for the wife); Cree, Godfrey & Wood, agents for 
Leather & Stevenson, Aylesbury (for the husband). 


[Reported by A. T. Hootanan, EsqQ., Barrister-at-Law.] 


PILINSKI v. PILINSKA. 


[PROBATE, DIVORCE AND ADMIRALTY DIVISION (Mr. Commissioner Latey, Q.C.), 
February 17, 18, 1955.] 


Marriage—F oreign—Lex loci celebrationis—Invalid marriage—Retrospective 
validation—Requirement of registration not complied with. 

On Aug. 4, 1946, the parties, who were both Poles, went through a 
ceremony of marriage in a Roman Catholic church in the Hamburg area of 
Germany. There was never at any time a civil ceremony of marriage 
between them. In 1947 the parties came to England where they had since 
remained. 

At all material times by German law only a civil marriage before a 
registrar was valid, and non-civil marriages were void ab initio. On Nov. 
18, 1947, notice of the marriage was entered in the register of Papenburg. 
On Aug. 13, 1948, a German decree was promulgated whereby a marriage 
such as the present would be validated retrospectively if duly registered at 
the register office at Hamburg not later than Dec. 31, 1950. According 
to expert evidence the registration on Nov. 18, 1947, merely recorded that 
there had been a religious marriage ceremony; it was not due registration 
under the decree of Aug. 13, 1948, and was not effective to validate the 
marriage in German law. 

Held: in English law the validity of a marriage abroad, unless it came 
within the ambit of the Foreign Marriage Acts, 1892 to 1947, was governed 
as to form and formalities by the lex loci celebrationis; as the requirement 
of the decree of Aug. 13, 1948, for registration was not complied with in time 
or at all the decree did not validate the invalid marriage in the present case. 

Observations of Viscount DuNEDIN in Berthiaume v. Dastous ([1930] 
A.C. at p. 83) applied; Starkowski (by his next friend) v. A.-G. ([1953] 2 
All E.R. 1272) distinguished. 


[ As to what law governs the Form of Marriages Abroad, see 7 HALSBURY’S 
Laws (3rd Edn.) 93, para. 168; and for cases on the subject, see 11 DicEst 
(Repl.) 463, 966.] 

Cases referred to: 

(1) Berthiawme v. Dastous, [1930] A.C. 79; 99 L.J.P.C. 66; 142 L.T. 54; 
11 Digest (Repl.) 462, 954. 

(2) Starkowski (by his neat friend) v. A.-G., [1953] 2 All E.R. 1272; [1954] 
A.C. 155; affg. C.A., sub nom. Starkowski (otherwise Urbanski, otherwise 
Juszezkiewicz), by his neat friend v. A.-G. (Starkowski and others cited), 
[1952] 2 All E.R. 616; [1952] P. 302; 11 Digest (Repl.) 463, 966. 


Issue. 
The facts appear in the judgment. 
M. B. Smith for the husband. 

for the wife. 
ieee Cur. adv. vult. 
Feb. 18. MR. COMMISSIONER LATEY, Q.C., read the following 


judgment: On Mar. 18, 1953, the husband, who was formerly in the Polish 
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army serving with the Allied Forces in the late war, presented a petition for 
divorce against the wife, which petition was amended in May, 1954, by a plea 
that the marriage was a nullity. On that plea an issue was ordered to be joined 
with the husband as plaintiff and the wife as defendant. The husband was a 
Pole and was called to the Forces in 1939 when his country was invaded by the 
Nazis and like many of his compatriots experienced many vicissitudes before 
joining the British Forces during the war. In 1946 he was stationed in Germany 
and having already been on terms of close friendship with the wife in Poland 
he arranged for her to come to Germany. She came, and she was then suffering 
from consumption. He agreed to marry her so that she could go into hospital 
as a soldier’s wife. They were both Roman Catholics and on Aug. 4, 1946, at 
the parish church of Tinnen in the Hamburg area of Germany, they went through 
a ceremony of marriage with the regimental priest officiating. There was never 
at any time a civil ceremony of marriage between them. On Aug. 8, 1946, she 
went into hospital. In May, 1947, he was transferred to England and in the 
autumn of that year she came to England also. She went into hospital and they 
never lived together again. Those are the essential facts. 

In August, 1946, the German law was that only a civil marriage before a 
registrar was valid. That was the German law even before the war and it is still 
the law. Non-civil marriages are void ab initio (see Foreign Office Manual 
of German Law, 1950, vol. 1, para. 488). An expert in German law drew to my 
attention the fact that on Aug. 13, 1948, a German decree was promulgated 
under the authority of the Allied Control Commission, the effect of which was 
to validate such marriages as this retrospectively if duly registered at the register 
office at Hamburg not later than Dec. 31, 1950. The reference for that decree 
is Ordinance Gazette for the British Zone at p. 238. This proviso was peremptory 
and laid down the time limit for registration. The marriage certificate on the file 
purported to be a copy of the marriage entry in the register of Papenburg, 
bearing date Nov. 18, 1947. On this a question arose that this might be registra- 
tion within the meaning of the decree of Aug. 13, 1948, but the expert in German 
law had taken pains to clear up this point himself. He received official communi- 
cations from the marriage registrars at Papenburg and Hamburg,-which, he 
assured me, would be admissible evidence in the German courts, to the effect 
(i) that this registration was merely a local and temporary arrangement between 
the district registrar and the then Polish regimental priest, placing on record that 
there had been a religious marriage ceremony; and (ii) that this registration was 
not effective to validate the marriage in German law. The Hamburg marriage 
registrar in his declaration also referred to similar decrees dated Mar. 17 and 
Dec. 2, 1950, regarding “‘ the recognition ” of emergency marriage ceremonies, 
applications for which could not be entertained after Dec. 31, 1951. I do not 
_know if these decrees are relevant to the present case as I have not seen their 
terms, but clearly Dec. 31, 1951, was the last date for registration under those 
decrees. The Hamburg marriage registrar also said in this communication - 
that there had been no such registration at Hamburg in regard to this ceremony 
in what was the main register office for the district in which the ceremony was 
performed. 

In English law the validity of a marriage abroad, unless it comes within the 
ambit of the Foreign Marriage Acts, 1892 to 1947, is governed as to form and 
formalities by the lex loci celebrationis (Berthiawme v. Dastous (1), per Viscount 
DUNEDIN [1930] A.C. at p. 83); and, therefore, as the peremptory proviso of 
registration was not complied with in time or at all the retrospective decree or 
dacrees did not validate this invalid marriage. In Starkowski (by his next 
friend) v. A.-G. (2) there was a religious ceremony of marriage between two Poles 
in Austria. In that case there was a retrospective validating decree with a 
proviso as to registration which was complied with and, therefore, it validated 
the originally invalid marriage. Therefore, on the issue in the present case the — 
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husband succeeds. There was not a valid marriage, and on his petition I 
pronounce a decree nisi of nullity. 


Decree nisi. 
Solicitors: How, Davey & Lewis (for the husband); Roche, Son & Neale, 
agents for Lucas, Butter, Williams & Goude, Whitchurch, Salop (for the wife). 


[Reported by A. T. Hootanan, Esq., Barrister-at-Law.] 


GAHAN (INSPECTOR OF TAXES) v. CHLORIDE BATTERIES, 
LTD. 


[Court oF Apprat (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ.), 
February 17, 18, 1955.] 


Income Tax—Deductions in computing profits—Profits tax—Subsidiary com- 
pany’s reimbursement of profits tax paid by principal—Principal company’s 
notice that subsidiary’s profits be treated as principal’s—Whether amount 
payable “* by virtue of the notice’? was whole profits tax paid by principal 
—Finance Act, 1947 (10 & 11 Geo. 6 c. 35), s. 38 (3). 

Following a notice given to the Inland Revenue Commissioners under 
s. 22 (1) of the Finance Act, 1937, requiring the profits of a subsidiary 
company to be treated as its profits for profits tax purposes under s. 22 (2), 
a principal company was assessed to profits tax for both companies in the 
sum of £209,000. But for the notice, the principal company would have paid 
£131,000 and the subsidiary company £191,000, the difference in total 
being due to the different operation of non-distribution relief on the two 
companies. The subsidiary company reimbursed the whole £191,000 to the 
principal company and claimed that that sum was deductible from its 
profits for income tax purposes under s. 38 (3) (b) of the Finance Act, 1947, 
as being the “‘ amount by way of reimbursement of profits tax which by 
virtue of the notice having been given was payable ”’. 

Held: the profits tax payable by the principal company by virtue of the 
notice having been given was £77,000, the difference between the amount 
payable following the giving of the notice and the amount which would 
have been paid if it had not been given, and that sum only could be deducted 
from the subsidiary company’s profits for income tax purposes. 

Appeal allowed. 


[ Editorial Note. Sub-section (3) of s. 38 of the Finance Act, 1947, is 
repealed as respects profits tax for chargeable accounting periods ending after 
1951 by the Finance Act, 1952, s. 76 (8) and Sch. 14, Pt. 4. 

For the Finance Act, 1947, s. 38 (3), see 12 Hatspury’s Statutes (2nd 
Edn.) 783.] 


Appeal. 

This was an appeal by the Crown from an order of Upsoun, J., dated Oct. 22, 
1954, dismissing an appeal by Case Stated from a decision of the Special Com- 
missioners of Income Tax. The taxpayer company appealed against assessments 
to income tax under Case I of Sch. D to the Income Tax Act, 1918, in respect of 
the years 1949-50, 1950-51, and 1951-52 on the ground that a deduction of 
£191,420 was allowable in computing its profits and gains, this being a sum 
which it had purported to pay to its principal company, Chloride Electrical 
Storage Co., Ltd., by way of reimbursement of profits tax within the meaning of 
s. 38 (3) of the Finance Act, 1947. The taxpayer company was a manufacturer 
of storage batteries and a wholly owned subsidiary of the principal company. It 
commenced business on Jan. 1, 1950, and made up its first accounts for the 
calendar year to Dec. 31, 1950, which thus constituted or included the basis 
periods for the years of assessment under appeal. By notice to the Inland Revenue 
Commissioners under s. 22 (1) of the Finance Act, 1937, the principal company 
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required the provisions of s. 22 (2) to be applied to the taxpayer company and 
thereby became liable for profits tax in respect of that company's profits in 
addition to its own. But for the notice it would have paid £131,742 8s. in 
profits tax, and the taxpayer company would have paid £191,420. Asa result of 
the notice the principal company paid £209,437 in profits tax, the difference 
from the total of the two sums being attributable to the different operation of 
non-distribution relief on the two companies. The taxpayer company paid the 
principal company the sum of £191,420 as purported reimbursement of profits 
tax payable by the principal company, and the principal company and the 
taxpayer company jointly elected by notice in writing to the Inland Revenue 
Commissioners under s. 38 (3) (ec) of the Act of 1947 that this sum should be 
treated for all purposes of the Income Tax Acts as provided in s. 38 (3) (i) and (ii) 
of the Finance Act, 1947, i.e., as regards the taxpayer company, as an amount 
of profits tax payable in respect of the profits arising in the chargeable accounting 
period ending on Dec. 31, 1950. The taxpayer company contended that the 
£191,480 was properly allowable as a deduction under s. 25 of the Finance 
Act, 1937, in computing its profits and gains under Case I of Sch. D to the 
Income Tax Act, 1918, on the ground that it was the amount paid by it by way 
of reimbursement of profits tax payable by the principal company under s. 38 
(3) (b) of the Act of 1947. The Crown contended that the amount deductible 
as such reimbursement was limited to £77,695 4s., being the difference between 
the amount of profits tax payable by the principal company if no notice had 
been given under s. 22 (1) of the Act of 1937, and the amount so payable following 
the giving of the notice. The commissioners upheld the taxpayer company’s 
contention and Upsoun, J., dismissed the Crown’s appeal against that decision. 
The Crown appealed to the Court of Appeal. 


Millard Tucker, Q.C., Sir Reginald Hills and E. B. Stamp for the Crown. 
Heyworth Talbot, Q.C., and H. M. Allen for the taxpayer company. 


SIR RAYMOND EVERSHED, M.R.: As Upsoun, J., observed, the 
question in this appeal is a short one. It turns on the meaning of parts of two 
sections relating to profits tax, although as will later appear the actual 
question between Crown and taxpayer relates to income tax. The two sections 
are s. 22 of the Finance Act, 1937, which imposed, sub nomine the national 
defence contribution, what is now called profits tax, and s. 38 of the Finance Act, 
1947, which in many substantial (but for the purposes of this case not material) 
respects amended the Act as originally passed. 

The brief effect of these two sections, so far as relevant (and I shall later have 
to refer more particularly to their language), is this. They related to what are 
called in the Acts principal and subsidiary companies. Trading companies are 
frequently controlled, sometimes wholly controlled, by what is generally called 
a parent company, and it is to that kind of case that the phrase “ principal | 
and subsidiary companies” relates. It is not in dispute that the taxpayer 
company is a subsidiary company within the meaning of those sections, the 
principal or parent company being Chloride Electrical Storage Co., Ltd. 

The broad purpose of these two sections was, first, to enable a principal com- 
pany, if it so chose, to serve a notice (the effect of which once it was served 
continued indefinitely, since it was not apparently capable of being recalled) 
on the Inland Revenue Commissioners, assuming to itself all the profits tax 
which might be properly leviable both on itself and on its subsidiary. Thereupon, 
the Inland Revenue Commissioners look exclusively to the principal or parent 
company, and for the purposes of assessment the profits from the trade or 
business of the subsidiary are treated as part of the profits of the trade or 
business of the principal ; and, similarly, if the subsidiary suffers a trading loss, 
the loss is taken into account in computing the principal company’s liability. 

The effect was not limited, however, to such an assumption by the principal 
company of the profits tax liability for itself and the subsidiary. By s. 38 of the 
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Finance Act, 1947, the subsidiary could make a payment “ by way of reim- 
bursement ” to the principal company, and if it did so and the principal and 
the subsidiary jointly elected and communicated that election in writing to the 
commissioners, then for income tax purposes there was a consequential adjust- 
ment of the respective liabilities of principal and subsidiary. At that time 
(though I think it is not so now) profits tax paid by a company was a legitimate 
deduction for income tax purposes. 

The present case has arisen because all those “ options’? have in this case 
been exercised. The Chloride Electrical Storage Co., Ltd., sent the requisite 
notice under the Act of 1937, and thereby assumed to itself exclusively the profits 
tax liability both in respect of its own and in respect of the subsidiary’s, the 
taxpayer company’s, businesses. The taxpayer company then paid a series of 
sums (more than one accountable year is in question) to its principal company, 
and the question, which is now before the court, is of the resultant deduction 
which the taxpayer company claims to make for income tax purposes by virtue 
of having made those payments. 

If the contentions of the taxpayer company are right, it can obtain a con- 
siderable advantage by way of income tax relief, because it began its business 
on Jan. 1, 1950, and for income tax purposes, deductions of this kind serve a 
useful purpose, extending over more than two years of the company’s infancy. 
The considerable financial benefit to the taxpayer company is plainly irrelevant 
for present purposes, but the figures for one year will illustrate the points in 
my judgment. For the first year of the taxpayer company’s life, the total 
amount of profits tax which became leviable in respect of the joint enterprises 
of principal and subsidiary was £209,000. The profits tax which the principal 
company would have been liable to pay, had there not been what counsel for 
the taxpayer company called this amalgamation of profits for tax purposes, 
would have been £132,000, £77,000 less than the full total. But if no notice had 
been served and if the subsidiary taxpayer company had been left to pay profits 
tax in respect of its trading profits, it would have paid a good deal more than 
£77,000, because it would have had to pay at a much higher rate. The difference 
was due to variations in rate under the scheme of the profits tax, which was 
then designed to discourage distribution. In the case of an amalgamation, 
a distribution by the subsidiary to the principal did not count as a distribution. 
The subsidiary company would have paid £191,000 if left to its own devices, 
i.e., much more than £77,000. 

The taxpayer company alleges that the option given by the joint effect of these 
sections to the subsidiary, or to the subsidiary and the principal working in 
collaboration, is for the subsidiary to reimburse the entire sum of profits tax 
which the principal has been called on to pay, 1.e., here £209,000, and that that 
sum can be brought into the subsidiary’s accounts as an income tax deduction. 
On the other side the Crown say ‘‘ No; on a proper interpretation of the relevant 
parts of the sections, all that the subsidiary can pay over by way of reimburse- 
ment is the amount of additional tax which fell on the shoulders of the principal 
company when and because it had assumed this liability, viz., £77,000 ". The 
sum which the taxpayer company paid over and claims to bring into its income 
tax account was not £209,000 but £191,000, as I understand it, because those 
responsible thought that the fairest sum as between parent and subsidiary and 
the commercially correct figure to pay over was a figure which represented. what 
the subsidiary’s liability would have been in respect of profits tax, had it not 
been for the notice served by the parent company. But the fact that they paid 
£191,000 and not £209,000 is for the purposes of argument irrelevant, and must 
not be allowed to affect it. Put another way, there is no case for saying that, if 
there be a limit on what the subsidiary can reimburse, the limit is represented, 
not by the added obligation imposed on the principal, but by the obligation from 
which the subsidiary was saved. Those are the essential facts in the case. 
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Referring now to the two sections, I omit parts used quite properly to illustrate A 
the argument which reflect the more complicated provisions of profits tax, viz., 
those parts concerning differential rates, because, on the view I take, I do not 
think they really bear on the question we have to decide. Section 22 (1) of the 
Act of 1937 provides that a principal company, as there defined, may by notice 
in writing given to the Commissioners of Inland Revenue, before a certain date 


related to any chargeable accounting period of the subsidiary 


“ . . require that the provisions of sub-s. (2) . . . shall apply to the 
subsidiary as respects that period and all subsequent chargeable accounting 
periods throughout which it continues to be a subsidiary of the principal com- 
pany ... (2) Where such a notice is given, the profits or losses arising in any 
chargeable accounting period to which the notice relates from the trade or 
business carried on by the subsidiary shall be treated . . . as if they were 
profits or losses arising in the corresponding chargeable accounting period 
from the trade or business carried on by the principal company.” 


If the matter stopped there, there would be no problem at all, at any rate in 
this case. The notice having been given, there would have been for profits 
tax purposes an amalgamation—I use again the word of counsel for the taxpayer JD 
company—of the profits or losses of both principal and subsidiary, and the 


charge for tax would be on the amalgam. 


Section 38 of the Act of 1947, however, introduced this further option. Sub- 


section (3) reads: 


** Where (a) such a notice as aforesaid [i.e., under s. 22 (1) of the Finance 
Act, 1937] is in force; and (b) the subsidiary to which the notice relates 
pays to the principal company an amount by way of reimbursement of 
profits tax which by virtue of the notice having been given is payable 
by that company for any chargeable accounting period ” 


ending after a known date; 


“and (c) the principal company and the subsidiary jointly so elect by 
notice in writing given to the Commissioners of Inland Revenue ” 


within a certain period, then (I read this to make the point that the notice, i 


given, is given once for all so long as the relationship continues), 


“the amount so paid and any amount so paid in relation to a subsequent 
chargeable accounting period, by the subsidiary to the principal company 
shall for all the purposes of the Income Tax Acts be treated—(i) as regards 
the subsidiary, as an amount of profits tax payable in respect of its profits 
arising in the chargeable accounting period of the subsidiary corresponding 
to the chargeable accounting period to which the payment relates; and 
(ii) as regards the principal company, as reducing the amount of the profits 
tax payable by the principal company for the chargeable accounting period 
to which the payment relates.” 


The effect for present purposes of sub-paras. (i) and (ii) is that, as regards the 
subsidiary with which we are concerned, the amount so paid by way of reim- 


bursement is treated for income tax purposes as a deduction. 
The whole question turns on these few words: 


be an amount by way of reimbursement of profits tax which by virtue of the 
notice having been given is payable by that company ” 


—not an involved formula; on the face of it simple enough; but it has given rise to 
a sharp difference between the views of the two sides. It is said by the taxpayer 
company that the phrase ‘ profits tax which by virtue of the notice having been 
given is payable by that company ” means the total resultant figure for which 
the principal company is liable since the notice has been given. I will try to 
use language which is clearly expressive of the point, but it can be most clearly 
stated by saying simply, in this case, £209,000. That, it is said, is the profits tax 


E 
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hearted aan pica aed oe of the notice, because that is the sum which, 
if the notice had not be = 7 ta age armen bam aes bound to pay; and, 
een given, some quite different and much smaller sum, 
apace Pore met would have been exigible. On the other side it is said for the 
rown, No; the profits tax which is payable by the principal company ‘ by 
virtue of the notice : means that part of the total obligation which is exclusively 
ear to, and derives its force from, the notice as distinct from the obligations 
o which by virtue of the other sections of the Act the principal company in any 
event, notice or no notice, would have been liable.’’ 

The Special Commissioners and Upsoun, J., favoured the view for which 
counsel for the taxpayer company has contended. I feel diffident in expressing 
a contrary view, but the meaning which those words bear to me is the contrary 
meaning, for which the Crown contends. As counsel said, this should not be 
regarded as a matter of first impression; but, after listening to argument for a 
day, the first impression has perhaps faded a little away. In the end the question 
is, what to the person reading them do those straightforward words mean? 
Presumably the draftsman had a clear idea of what he meant when he drafted 
the sub-paragraph. If anybody had suggested that they were equivocal, the 
doubt could have been resolved in the simplest possible way. If he had wanted 
to make clear beyond any doubt that the intention was in conformity with the 
view of counsel for the taxpayer company, I should have thought that he would 
have said: “‘ An amount by way of reimbursement of the total profits tax which,” 
etc. If he wanted to make quite certain that it was the Crown’s view which 
would be regarded as intended, he would have said something to the effect: 
‘By way of reimbursement of the additional profits tax”’, etc. But he has 
not said either of those things. I do not think that concluding in the Crown’s 
favour involves reading in words any more than does adopting the view in 
favour of counsel for the taxpayer company. But the words are not there and 
we cannot supply them. We have to say what the words which are there do 
mean. 

Ursoun, J., at the end of his judgment said that he had agreed with the 
commissioners. He said: 

“J think there can be only one answer to this question. The profits tax 
payable by virtue of the notice having been given is the whole profits tax.” 

I am sorry to say I cannot accept that view. I emphasised, when I read that 
sentence, that Upsoun, J., had put in the definite article. Let me read the vital 
words with the definite article in. 

“‘ Where the subsidiary to which the notice relates pays to the principal 
company an amount by way of reimbursement of the profits tax which by 
virtue of the notice having been given is payable by that company,”’ 

ete. I do not say that this is conclusive by any means, but I confess that, if 
the definite article had been in, I should have been at least more inclined to think 
that “‘ the profits tax which by virtue of the notice ’’ might have meant the whole, 
final, total sum. In sub-para. (ii), that phrase “ the profits tax payable by the 
principal company ”’ does mean the total sum so paid, and the words “ by virtue 
of the notice ” do not occur in that sub-paragraph. But in the paragraph which 
we have to construe the definite article is absent—‘‘ an amount by way of 
reimbursement of profits tax which by virtue of the notice ’’, etc. I follow the 
point that, since the subsidiary is not bound to reimburse the whole or indeed 
anything, it might have been desirable to have had the definite article in, or, if 
it had clearly been the total sum which was referred to in the vital sentence, 
instead of saying “‘ by way of reimbursement ”, to have said “‘in or towards 
reimbursement ”. It is idle speculation to try to guess how this sentence was 
built up; but the fact is that the phrase “‘ profits tax ”’ is used without the 
definite article. That is a small point favourable to the view which I entertain. 
More substantial I think is this: as a matter of strict English, if the question be 
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asked: ‘“‘ what is the amount of profits tax payable by the principal company 
by virtue of the notice having been given ?”’, surely the answer Bic that amount 
of profits tax the obligation to pay which the notice, and only the notice, brought 
about ”. In the absence of the notice, the principal company would have been 
liable to pay £132,000. What the notice did as regards its liability to profits 
tax was to impose the additional obligation of £77,000. 

I asked counsel for the taxpayer company whether it was a fair paraphrase 
to say that the question which this vital sentence raises may be put thus: ‘s how 
much of the obligation for profits tax is attributable to the giving of the notice ? ” 
He agreed that those words fairly posed the question. I asked then how much 
was attributable to the giving of the notice ? I do not think it is true to say that 
the whole sum was so attributable. It is quite right to say that the final figure 
was arrived at because the notice had been given; and, had it not been for the 
notice, not that figure but some other figure would have been arrived at. But 
still, of the £209,000, £132,000 was an obligation wholly independent of the 
giving of the notice. To that view of the matter I think considerable support 
is lent by the use of the word “ payable”’. The tax in question (that is, the 
subject-matter which may be reimbursed) is profits tax which is payable and not 
which has been paid. . In other words, the use of the word “‘ payable ”’ introduces 
the conception of obligation and, as I think, justifies the formulation of the 
question I have just put—how much of the obligation is attributable to the 
giving of the notice ? 

Finally, I think that, if one starts by having clearly in mind what is the notice, 
if in other words, instead of para. (a) one takes the necessary language from 
s. 22 of the Act of 1937, one is again assisted towards the conclusion which I 
have mentioned. What is the notice ? How would it read ? ‘“‘ Where a principal 
company has given a notice applicable to a subsidiary and requiring that the 
profits or losses arising in any accountable period from the trade or business of 
the subsidiary shall be treated as if they were profits or losses arising 
from the trade or business of the principal company, and the subsidiary to which 
the notice relates’, and so on. The notice in form and character is a notice by 
a principal requiring that, for a limited purpose, namely, ascertaining profits 
tax, the business profits or losses of the subsidiary shall be treated as the 
principal’s. The notice in this case has therefore increased for the purpose of 
profits tax, by the amount of the subsidiary’s trading profit, the subject-matter 
to be taxed in the principal’s hands. 

It is against that background that the subsidiary pays to the principal a sum 
“ by way of reimbursement of profits tax which by virtue of the notice ” which 
I have just read is payable by the principal. I think the vital phrase in that 
context shows that the notice is one by virtue of which, for profits tax purposes, 
an added burden is imposed on the principal. What other purpose, indeed, have 
the words ‘‘ which by virtue of the notice ”, etc., served ? If the answer is 
otherwise, it seems to me rather strange. The principal is given power by notice 
to assume to itself the whole of the profits tax, both its own and its subsidiary’s. 
There is no corresponding option which would entitle it to place on the sub- 
sidiary the whole profits tax of itself and the subsidiary. Yet, if the taxpayer’s 
argument is right, the subsequent option has the oblique effect of transferring 
to the subsidiary for income tax purposes the higher profits tax obligation of 
both of them put together. ‘That seems to me an effect out of keeping with the 
general tenor of the sections and the rights conferred. For those reasons, my 
reading of the vital words is not the reading which commended itself to the 
learned judge. 

If I am wrong, at the very least, as it seems to me, there is a real ambiguity. 
I do not mean an ambiguity which arises because counsel on one side and the 
other have contended for different meanings, but a real doubt of what 
the sentence does mean. If that is so, then the court is entitled to consider the 
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general scope of the Act, and I have just given a reason for thinking that the view 
of counsel for the taxpayer company is out of keeping with my understanding 
of the scope of the section. It is legitimate also to consider the anomalous 
results to which I think his view would lead. When regard is had to the 
differential rates, to the ingenuity of mankind and the infinite variety of circum- 
stances of life, I do not doubt that on any view of it peculiar results may some- 
times arise, not the less so because these options once exercised cannot be re- 
called. But we have been dealing with the case of a parent with one child, and, 
as counsel for the Crown rightly pointed’‘out, not only may a company commonly 
have more than one subsidiary but the sections themselves show that a plurality 
of subsidiaries is contemplated. I think counsel for the Crown is entitled to 
say this. If the view of counsel for the taxpayer company is right and notices 
have been given in respect of two or three subsidiary companies, then what are 
the rights inter se of each of them ? Each prima facie is entitled to repay the 
whole joint profits tax for the whole group. The effect of that, of course, would be 
a greater benefit to the parent company than obviously it was entitled to receive. 
The answer of counsel for the taxpayer company was this: ‘‘ The right to make 
payments is expressed to be ‘ by way of reimbursement’, and, if I undertake to 
reimburse another for expenses he has incurred in some particular connection, 
then, once he has had from me the amount he has expended, he cannot be 
further ‘ reimbursed ’ in respect of those same expenses’. I am not quite sure 
that that is necessarily so, but it is a great deal to get out of the four words “‘ by 
way of reimbursement ” if the general argument is right. On any view, it seems 
to me that, as the years roll by, it might create very difficult problems of priority 
between the subsidiaries as to which was to pay first, to reimburse the parent and 
gain the best advantage from the income tax provisions, assuming of course that 
the right to make the deduction has continued. I think counsel for the Crown 
has made good his point that the view contended for by the taxpayer company 
produces anomalies, and obviously does so in the case of a plurality of subsidiaries. 

Counsel for the taxpayer company cited the case of a subsidiary company 
making a loss. To put it into figures makes it more simple. Assume that the 
parent company makes a profit of £1,000; and a subsidiary company a loss of 
£500. Notice has been given, with the result of reducing the business profits for 
the purpose of profits tax from £1,000 to £500. Assuming tax at the rate of ten 
per cent., the tax would be reduced from £100 to £50. Counsel for the taxpayer 
company asked what, on the Crown’s view, would be the amount which, within 
the terms of the vital words “‘ of profits tax which by virtue of the notice having 
been given ”, would be payable by the principal company ? He contended that 
the answer must be in that case £50, and if that was so all else followed. I 
agree with counsel for the Crown that the answer in those circumstances is nil. 
The result of the notice produced no obligation to profits tax on the parent com- 
pany. What it in fact did was to relieve the principal company of part of the 
obligation which it would otherwise have had to bear. 

It has been said many times that, on matters of construction, over-elaboration 
may not be useful but that in the end it is a question of interpreting fairly and 
according to ordinary English sense the words used. I have tried to justify the 
view which I have clearly formed and for the reasons stated would allow the 


appeal. 


JENKINS, L.J. : I agree that this appeal should be allowed. I add a few 
observations because we are differing both from the Special Commissioners and 
from the learned judge. The case resolves itself into the question: what does 
s. 38 (3) (b) of the Finance Act, 1947, mean by “ profits tax which by virtue of the 
notice having been given is payable by that company ” i.e., the principal com 
pany. The expression is not simply ‘“ profits tax payable by that company ", 
but it is “ profits tax which by virtue of the notice having been given ”’ is so 
payable. What profits tax can answer the description of being payable by the 
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principal company by virtue of the notice ? Surely only such profits tax as is 
payable by the principal company by reason of the notice having been given, 
and which would not have been payable by the principal company if the notice 
had not been given. That seems to me to be the natural and inescapable 
ning of the language. used. 
mT think that EN a is reinforced if one reads into s. 38 (3) (b) of the Finance 
Act, 1947, the effect of the notice referred to in s. 22 of the Act of 1937. Itisa 
notice, to put it shortly, that the profits or losses of the subsidiary are to be 
treated as profits or losses of the principal company. If the effect of the notice 
is thus read into sub-s. (3) (b), it seems to me to be reasonably plain that the 
profits tax in this context which answers the description of being payable by the 
principal company by virtue of the notice is so much of the total profits tax 
payable by the principal company as is payable by that company by virtue of the 
fact that the profits of the subsidiary company are added to its own profits for 
the purpose of ascertaining its liability to profits tax. Accordingly, in my view, 
the relevant payment for the purposes of s. 38 in this case must consist, as 
contended for the Crown, of the £77,000, representing the increase brought about 
by the s. 22 notice in the total amount of tax payable by the principal company. 
The short point of construction admits of no great elaboration, but I would 
call attention to this. The argument for the taxpayer company is to the effect 
that the profits tax payable by virtue of the notice is the whole of the profits 
tax payable by the principal company on the combined profits of principal and 
subsidiary. For the reasons given, I think that is a wrong construction; but 
by way of reinforcement of this view it is not without significance that, whereas 
the reference in sub-s. (3) (b) is to ‘‘ profits tax which by virtue of the notice 
having been given is payable by ” the principal company and so on, when one 
comes to sub-para. (ii) of sub-s. (3) which states the effect on the tax position 


of the principal company of the payment by way of reimbursement, one finds 
this expression, 


“as regards the principal company, as reducing the amount of the profits 
tax payable by the principal company for the chargeable accounting 
period to which the payment relates.”’ ; 


That is the expression used in the section to denote the whole of the profits tax 
liability of the principal company. I venture to think that, when the different 
and qualified expression “ profits tax which by virtue of the notice having been 
given is payable” and so on is used in sub-s. (3) (b), it is used because the 
reference is, not to the whole of the profits tax payable by the principal company, 
but only to that part of the total profits tax payable by the principal company 
which is payable by that company by virtue of the notice. Accordingly, in my 
view and as a matter of construction, after paying the best attention I can to the 
careful arguments presented, I think the Crown’s contention is right. 

I will not pursue the arguments which were directed to the anomalies which 
it was said might arise one way or another whichever construction of the word 
is adopted. It seems to me that, on the whole, the possible anomalies instanced 
by counsel for the Crown were more surprising than those suggested on the 
other side. But I prefer to found myself on the construction of the relevant 


sections and, having construed them, I agree with my Lord that this appeal 
should be allowed. 


MORRIS, L.J.: I am of the same opinion. The construction contended 
for by the taxpayer company is one which in my judgment might result if the 
words of s. 38 (3) (b) of the Finance Act, 1947, were “‘ the subsidiary to which 
the notice relates pays to the principal company an amount by way of reimburse- 
ment of profits tax payable by that company ”’. But the words which by such 
a reading are omitted, “‘ which by virtue of the notice having been given is,” are, 
in my Judgment, words which have significance and meaning. With the inclusion 
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of those words an inquiry is denoted to determine what profits tax is payable by 
the principal company “ by virtue of the notice having been given”. This in 
turn suggests an inquiry as to what the position would have been if no notice 
had been given, and what the position is ‘‘ the notice having been given’. Ifno 
notice had been given, then on the figures in this case the profits tax payable 
by the principal company would have been £132,000. ‘‘ The notice having been 
given”, the profits tax payable was £209,000. What then is the profits tax 
which by virtue of the notice having been given was payable by the principal 
company ? In my judgment it was the difference between the two. If there is 
to be payment of ‘‘ an amount by way of reimbursement of profits tax ’’ which 
is payable “ by virtue of the notice having been given ”’ the amount referred to 
is, in my judgment, the amount of any resulting additional tax. 

The notion of paying “‘ an amount by way of reimbursement ” suggests to my 
mind a measure of responsibility for that which is to be reimbursed. The prin- 
cipal company would have had, unless a notice was given, a liability to pay 
£132,000 by way of profits tax. But, when a notice was given, liability to that 
extent did not owe its origin to the giving of the notice and was not payable by 
virtue of the notice having been given. But the amount of the resulting addi- 
tional liability would be by virtue of the notice having been given. 


Appeal allowed. Leave to appeal to the House of Lords granted, 

Solicitors: Solicitor of Inland Revenue; Simpson, North, Harley & Co., agents 
for March, Pearson & Green, Manchester (for the taxpayer company). 

[Reported by F. A. Amtzs, Esq., Barrister-at-Law.] 


HEELEX INVESTMENTS, LTD. v. INLAND REVENUE 
COMMISSIONERS. 


[Court oF AppEaAL (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ ah 
February 18, 1955.] 


Profits Tax—Exemption—Principal company subject to surtax direction— 
Notice requiring profits of subsidiary to be treated as profits of principal 
company—Exemption of subsidiary company—Finance Act, 1937 (1 Edw. 
8 & 1 Geo. 6c. 54), 8. 22 (1), (2). 

In 1948 a principal company gave notice to the Inland Revenue Commis- 
sioners under the Finance Act, 1937, s. 22 (1), requiring the profits or losses 
of a subsidiary company in respect of chargeable accounting periods for 
1947-48 and 1948-49 to be treated for profits tax purposes under s. 22 (2) 
as profits or losses of the principal company in its corresponding chargeable 
accounting periods. Thereafter assessments to profits tax were made on the 
principal company in respect of both its own and the subsidiary company’s 
profits. In 1952 the Special Commissioners of Income Tax by a notice 
under the Finance Act, 1922, directed that the income of the principal 
company from all sources for the years 1946-47, 1947-48 and 1948-49 should 
be deemed for surtax purposes to be the income of its members, all of whom 
at that time were individuals, and should be apportioned among them. 
Profits tax thereupon ceased to be chargeable on the principal company by 
virtue of the Finance Act, 1947, s. 31 (2), and the profits tax which it had paid 
for the three years was repaid to it by the commissioners. The Inland 
Revenue Commissioners assessed the subsidiary company to profits tax 
in respect of the chargeable accounting periods 1947-48 and 1948-49. 

Held: the assessments of the subsidiary company to profits tax must be 
discharged, since, after the giving of the notice under s, 22 (1) of the Act 
of 1937, the profits or losses of the subsidiary company were required by 
s. 22 (2) to be treated as profits or losses of the principal company for the 
purpose of ascertaining what profits tax was exigible on the profits of both 
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companies and the principal company was exempt from charge to profits 

tax. Nothing in s. 22 (2) limited its application to cases where the income 

of the principal company was liable to profits tax. oa 
Dictum of Lorp BucKMastTER in Inland Revenue Comrs. v. Birmingham 

District Power & Traction Co., Ltd. (1928) (141 L.T. at p. 3) considered. 
Decision of Upsoun, J. ({1954] 3 All E.R. 379) affirmed. 

[ For the Finance Act, 1922, s. 21 (1), the Finance Act, 1937, s. 22 (1), (2), 
and the Finance Act, 1947, s. 31 (2), see 12 Hatspury’s STATUTES (2nd Edn.) 
237, 377, 776; the Finance Act, 1922, s. 21 (1), has been repealed and replaced 
by the Finance Act, 1952, s. 245, see 31 HatsBury’s Statutes (2nd Edn.) 232.] 


Case referred to: 
(1) Inland Revenue Comrs. v. Birmingham District Power & Traction Co., Ltd., 
(1928), 141 L.T. 1. 

Appeal. ; 

This was an appeal by the Crown from an order of Upsoun, J., dated Oct. 21, 
1954, and reported [1954] 3 All E.R. 379, dismissing an appeal by Case Stated 
by the Special Commissioners of Income Tax. The taxpayer company appealed 
against assessments to profits tax for the accounting periods Feb. 1, 1947, to 
Jan. 31, 1948, and Feb. 1, 1948, to Jan. 31, 1949, in sums of £12,903 16s. and 
£7,130 4s. respectively, on the ground that it was not liable to profits tax. It 
was a subsidiary company of Sideup Investments, Ltd., the principal company, 
who held all its ordinary share capital. On Sept. 28, 1948, the principal 
company gave a notice under s. 22 (1) of the Finance Act, 1937, requiring the 
provisions of s. 22 (2) to be applied to the taxpayer company for the two account- 
ing periods. On Sept. 29, 1952, the Special Commissioners of Income Tax by 
notice to the principal company under s. 21 (1) of the Finance Act, 1922, directed 
that the income of that company from all sources for the years 1946-47, 1947-48 
and 1948-49 be deemed to be the income of its members and be apportioned 
among them. ‘The Special Commissioners were bound by s. 14 of the Finance 
Act, 1939, to make directions in respect of those years, the principal company 
being an investment company within s. 20 of the Finance Act, 1936. The 
Inland Revenue Commissioners repaid the principal company the profits tax 
already paid by them, and the Special Commissioners raised the new assessments 
on the taxpayer company. The taxpayer company contended that under 


8. 22 (2) of the Finance Act, 1937, in pursuance of the notice given under s. 22 (his 


its profits were to be treated as profits of the principal company for the purposes 
of profits tax and that there were accordingly no profits in its hands assessable 
to profits tax. The Crown contended that, as a result of s. 31 (2) of the Finance 
Act, 1947, the principal company was not within the charge to profits tax for 
the periods for which directions had been given under s. 21 of the Finance Act, 
1922, and that accordingly s. 22 (2) of the Finance Act, 1937, was inoperative 
for those periods, since a supposition that the principal company was liable to 
profits tax was inherent in that sub-section. The commissioners held that a 
condition was to be implied in the operation of s. 22 of the Act of 1937 that the 
company’s trade was subject to profits tax, and that, therefore, the section was 
inoperative for the periods to which the directions related, and they dismissed the 
appeal and confirmed the assessments. Upsoun, J., allowed the taxpayer 
company’s appeal against that decision ({1954] 3 All E.R. 379), holding that no 
condition could be imported into s. 22 of the Act of 1937 and that, therefore, the 
assessments must be discharged. The Crown appealed. 


L. C. Graham-Dixon, Q.C., and J. L. Creese for the taxpayer company. 
Geoffrey Cross, Q.C., and Sir Reginald Hills for the Crown. 


J ENKINS, LJ: This is an appeal by the Crown from a decision of Upson, 
A which reversed a decision of the Special Commissioners in a case concerning 
the liability to profits tax of Heelex Investments, Ltd., the taxpayer company. 


A 


I 
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Heelex Investments, Ltd. is a wholly owned subsidiary of Sideup Investments 
Ltd., and accordingly the provisions of s. 22 of the Finance Act, 1937, apply to ie 
It has been assumed for the purposes of this case that all the shares in Sideup 
Investments, Ltd., are held by individuals. Furthermore, it appears that 
Sidcup Investments, Ltd., is, and has at all material times been, a company in 
respect of which a direction could be given under s. 21 of the Finance Act, 1922. 

Section 31 (2) of the Finance Act, 1947, refers to s. 19 of the Finance Act 
1937, which imposed the charge to profits tax under its then name of national 
defence contribution, and is in these terms: 


“ The said s. 19 shall not apply to any trade or business carried on by 
a body corporate during any chargeable accounting period if, for a year or 
period which includes, or for years or periods which together include, the 
whole of the chargeable accounting period, the actual income of the body 
corporate from all sources is apportioned under or for the purposes of s. 21 
of the Finance Act, 1922, and all the persons to whom it is apportioned are 
individuals.” 


It appears that on Sept. 28, 1948, the principal company (Sidcup Investments, 
Ltd.) gave a notice under s. 22 (1) of the Act of 1937. Under that sub-section a 
notice can be given by a body corporate resident in the United Kingdom in respect 
of any other body corporate resident in the United Kingdom when the latter body 
corporate is a subsidiary of the former, as in this case, requiring the provisions 
of s. 22 (2) to be put into operation. The effect of s. 22 (2) is that, during all 
relevant accounting periods while the notice is in force (and the notice is irre- 
vocable once given) the profits or losses of the subsidiary are to be treated for 
the purpose of the provisions of the Act of 1937 relating to profits tax as if they 
were profits or losses arising in the corresponding chargeable accounting period 
from the trade or business carried on by the principal company. 

On Sept. 28, 1948, the principal company gave a notice under s, 22 (1) in respect 
of the taxpayer company, thereby bringing into operation as regards the profits 
of that subsidiary the provisions of s. 22 (2). It is not in dispute that this 
notice was a valid notice under the statutory provisions as they now stand, 
although apparently given out of time according to the provisions of s. 22 as 
originally framed. It was accepted as valid by the commissioners. 

On Sept. 29, 1952, some four years after the s. 22 notice, the Special Commis- 
sioners made a direction under s. 21 of the Finance Act, 1922, to the effect that 
the actual income from all sources of Sidcup Investments, Ltd., should be 
treated as income of its members, and apportioned amongst its members 
accordingly. On the assumption made by the learned judge, which for the 
purposes of this appeal can be adopted, that all the members of the principal 
company were individuals, that brought into play for the benefit of the principal 
company the exemption afforded by s. 31 (2) of the Act of 1947, supra. That 
concatenation of events produced a result unacceptable to the Revenue, inasmuch 
as the profits of the taxpayer company, which considered as a separate entity 
was liable to pay profits tax, were to be treated for the purposes of profits tax 
as though they were profits of the principal company, which were exempted from 
profits tax under s. 31 (2) of the Act of 1947, and so those profits were also 
exempted from profits tax altogether. 

Mr. Geoffrey Cross has said all that could be said in support of the appeal. 
He admits very fairly, and rightly as I think, that, in view of the language of 
s. 22, any body corporate resident in the United Kingdom, which is a principal 
company in relation to a subsidiary which is also a corporate body so resident, can 
give the notice referred to in s. 22 irrespective of its own liability to profits tax. 
He therefore does not claim that the notice here given under s. 22, long before the 
exemption of the principal company from profits tax under s. 31 (2) of the re 
of 1947 arose, was an invalid notice. He says, however, that words ee ee 
necessary implication be read into s. 22 (2) to the effect that the profits of the 
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subsidiary are only to be treated as profits of the principal if and so long as the 
income of the principal company is liable to profits tax. He spells that qualifica- 
tion out of the words ‘‘ for the purpose of the provisions of this Act relating to ” 
profits tax, and he invites us to construe those words as meaning “ for the 
purpose of charging the profits of the subsidiary to profits tax’. With respect 
to learned counsel, I cannot find that these words are capable of any such 
meaning. It seems to me that the words “ for the purpose of the provisions of 
this Act relating to” profits tax mean “for the purpose of ascertaining what 
profits tax, if any, is exigible on the profits of principal and subsidiary companies 
respectively ”. I see no reason for construing these words as limited to cases 
where tax will in the result be exigible. 

Counsel for the Crown invites us to construe the section in this way on the 
ground that anomalous results which could not have been intended by the 
legislature would otherwise ensue; but it is not open to us to rectify defects in 
the language of taxing statutes. The subject must bear tax only if, on a fair 
construction of the statute as it actually stands, he falls within the charge to 
tax. I cannot find on that principle any sufficient justification for holding the 
taxpayer company liable to profits tax on the ground that the exemption of the 
principal company by implication suspends or defeats the operation and effect 
of the notice given under s. 22. 

Upsoun, J., with whose judgment and the reasoning on which it is based I 
entirely concur, was referred to Inland Revenue Comrs. v. Birmingham District 
Power & Traction Co., Ltd. (1) in the House of Lords. That case was concerned 
with corporation profits tax, and it raised a comparable question, inasmuch as 
under s. 53 (3) of the Finance Act, 1920 (the Act imposing this tax), the profits of a 
subsidiary company as therein defined were on the appropriate application being 
made to be treated for the purposes of that Part of that Act, i.e., for the purposes 
of the provisions charging the corporation profits tax, as being the profits of its 
principal company. Birmingham District Power & Traction Co., Ltd. was 
exempt from the tax because the class of business which it carried on was one 
in respect of which exemption from tax could be claimed. It had subsidiary 
companies which were not themselves exempt, and it made under s. 53 (3) of the 
Act an application, which was accepted by the Inland Revenue Commissioners, 
for the profits of the subsidiaries to be treated as being profits of the principal 
company. Notwithstanding that application and its acceptance, assessments 
were made on the subsidiary companies. Those assessments were discharged 
on objection being taken to them and it was sought to charge the principal 
company notwithstanding that it was exempted from tax by the express terms 
of the Act. Their Lordships were unanimously of opinion that the principal 
company could not be so assessed in the face of the statutory exemption. In the 

course of their speeches some of their Lordships made observations bearing to 
some extent on the present question. 

Lorp BuckmastTER, so far as his actual conclusion was concerned, held that 
as the application for amalgamation of profits, if I may so describe it, had heed 
in fact made by the principal company and accepted by the Inland Revenue 
Commissioners, and as the principal company was exempt from the tax, the 
assessments on the principal company could not stand. But he used language 
(141 L.T. at p. 3) which suggested that, had it not been for the fact that the 
application had been made and accepted he would have taken the view that 
the provisions of s. 53 (3) of the Act of 1920 did not apply at all in a case where the 
principal company was exempt from the tax. The language he used does not 
in so many words state that conclusion, but suggests that he would have arrived 
at cs, had the state of the case left it open for him to do so. 
Pets SAN ea ges ae on this aspect of the question were 
SEE ie ma cece was ate evant that the principal company was 

i ax, uch as the provisions of the Act expressly enabled such a 
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company to make an application under s. 53 (3). As the plain terms of the Act 
allowed that application to be made by such a company, the consequences of 
such application must be accepted whatever the result from the tax point of view 
might be. Accordingly, if a principal company entitled to make an application 
under s. 53 (3) did make such an application, it was no objection that on account 
of the exemption of the principal company the result might be that the profits 
of the subsidiary would escape tax. 

All the observations in the speeches of their Lordships in that case bearing 
on this aspect of the question were, strictly speaking, obiter, because, as I have 
said, the question actually in issue was whether the exempted principal company 
could itself be assessed to tax. That was the subject-matter of the decision. 
As regards the obiter dicta, it seems to me that on balance they tend to support 
the position of the taxpayer company in the present case rather than that of the 
Crown. 

Accordingly I find nothing in that authority to prevent me from following what 
I conceive to be the true construction of the relevant sections here. On the true 
construction of those sections, it seems to me to be plain that the notice given 
under s. 22 in the present case operated to amalgamate the profits of the taxpayer 
company with those of the principal company for the purposes of profits tax, 
with the consequence that as, for the time being at all events, the principal 
company was exempt from profits tax (on the assumption on which the case 
has proceeded that all its shares were held by individuals at the material time) 
the taxpayer company’s profits were relieved from profits tax because they fell 
to be treated for the purposes of that tax as profits of the exempted principal 
company. In short, I entirely agree with Upsoun, J.’s reasoning and conclusion, 
and I might have contented myself with adopting them without adding any 
reasons of my own. Iam accordingly of opinion that this appeal fails and should 
be dismissed. 

SIR RAYMOND EVERSHED, M.R.: I agree. I cannot myself enter- 
tain any doubt that the learned judge was entirely right in his conclusion. 
I would like to associate myself with what JENKINS, L.J., has said about Inland 
Revenue Comrs. v. Birmingham District Power & Traction Co., Ltd. (1) because I 
am by no means satisfied that Lorp BuCKMASTER went as far as counsel for the 
Crown would have it that he did. I doubt whether Lorp BUCKMASTER was 
doing more than intimating his view that a company which was at the time 
exempt from corporation profits tax could not make a valid or effectual applica- 
tion under s. 53 of the Finance Act, 1920, or that, if it did, the commissioners 
were not bound to accept it. As they had done so, Lorp BuCKMASTER took the 
view that it was then too late to challenge the result so far as the Birmingham 

was concerned. ; 
eieetie present case, counsel for the Crown has conceded, rightly as I ead 
that the principal company was entitled to give a notice under the Finance Act, 
1947, when it did, and in those circumstances I doubt whether Lorp ae 
MASTER’S language is really of any assistance at all to counsel S gh iia 
do, however, observe that, in regard to the Act there in question, Lorp Buck- 
says (141 L.T. at p. 4): , 
ci “eh where the language is plain it cannot be altered by declaring 
it to be irrational or assuming that it is something that Parliament could not 
have intended. In the last resort Parliament intends what in the ee 
of an Act of Parliament it says and it would Inideed be dangerous to depar 
from this rule in the administration of the law. ; 
I find that expression of a well-known principle peculiarly apt in the present case. 


MORRIS, L.J. : I agree. 
, Appeal dismissed. Leave to appeal to the House of Lords es bata 
Solicitors: Titmuss, Sainer & Webb (for the taxpayer company); Solicitor of 
Inland Revenue. [Reported by F. A. Amrxs, Esq., Barrister-at-Law.] 
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NYALI, LTD. v. ATTORNEY-GENERAL. 


[Court or Appeat (Denning, Morris and Parker, L.JJ.), December 6, 7, 8, 9, 
10, 1954, February 21, 1955.] 

Crown—Prerogative in Kenya Protectorate—Franchise of pontage—Grant 
contained in agreement with bridge company—Eaemption from tolls for 
“military on duty ’’—Whether exemption extended to all soldiers of the 
Queen—Army Act, s.143—East Africa Order in Council, 1902, S.R. & O. 
1902 No. 661, art. 15, as amended by S.R. & O. 1911 No. 243. 

Protectorate—Crown prerogatives—Extent in Kenya Protectorate. 

By an agreement dated Oct. 9, 1929, and made between the Government 
of Kenya Colony and Protectorate under its public seal of the one part 
and the plaintiff company under its common seal of the other part, it was 
provided that the government gave the company permission to erect a 
pontoon bridge connecting the island of Mombasa with the mainland of 
Kenya Protectorate on the terms therein contained. By cl. 12 it was provided 
that on completion and on permission being given by the government to 
the company to open the bridge, then “. . . subject to the payment of the 
tolls hereinafter laid down the bridge shall be kept open to every vehicle 

. and to all foot passengers and animals...” By cl. 13 responsibility 
for repairing the bridge rested with the company who were entitled to charge 
tolls. Clause 22 provided the maximum amount of tolls chargeable in 
respect of the following: (a) all passenger vehicles (persons limited to six); 
(b) motor bicycles and rickshaws; (ec) push bicycles; (d) foot passengers 
or persons in excess of six in number travelling in any vehicle; (e) animals; 
(f) animals laden; (g) vehicles for commercial purposes loaded or empty 
not exceeding 1} tons; and (h) vehicles between 14 and 5 tons. By el. 23 
it was provided: “ No tolls shall be levied in respect of police or military 
on duty or their equipment, baggage or transport.” 

During and after the 1939-45 war, Imperial troops were sent to Kenya 
and in 1948 the military authorities refused to pay tolls in respect of 
military personnel and vehicles using the bridge. At and after that date 
the main traffic using the bridge consisted of military vehicles in charge of 
military drivers themselves on duty, carrying, under instructions of the 
military authorities, soldiers on leave, their families and friends and some- 
times soldiers on duty. The company brought an action in England against 
the Crown for a declaration that Her Majesty’s military forces and their 
vehicles other than the military forces and vehicles of the Kenya government, 
were not exempt from liability to pay tolls. 

Held: (i) on the true construction of cl. 23 of the agreement of Oct. 9, 
1929, the phrase ‘ military on duty ” included all soldiers of the Queen who 
were on duty and was not confined to the military forces of the Kenya 
government. 

(ii) when a military driver in charge of a military vehicle had been 
instructed by the military authorities to drive across the bridge, toll was 
not chargeable in respect either of the driver or of the vehicle, or (DENNING, 
ici wives, farilioe anol Geeta rk ee 

y including the driver) not 
exceeding six, because there was no provision in the agreement whereby 
tolls were chargeable for them and accordingly, by virtue of el. 12, no charge 
could be made. 

Pa Sote ae ; \ Le Bele gees coe en of aa Crown were exercisable in the 
Ba i 4 ya, 1ey were within the substance of the common 

y virtue of art. 15 of the East Africa Order in Council, 1902 
(S.R. & O. 1902 No. 661) as amended by the East Africa Order in Council, 
oa sa rie pee He No. 243) was applicable in the protectorate (see es an 

» P. , letter E, and p. 665, letter D, post). 


A 
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(b) the prerogative of the Crown to grant a franchise of pontage applied 
in the protectorate with qualifications by virtue of which the grant of 
franchise in this case need not be made by matter of record: and the 
permission to charge tolls given to the company by the agreement of Oct. 9, 
1929, amounted to a grant in exercise of the prerogative (see p. 653, letter E, 
p- 658, letter G, and p. 665, letter FE, post). 

(c) the Crown in the protectorate had no exemption for payment of toll 
in this case by virtue of any prerogative exemption but only such exemption 

_ aS was expressly reserved to it by the agreement (see p. 654, letter B, 
p- 661, letter C, and p. 665, letter I, post). 

(d) the exemption under s. 143 of the Army Act from tolls demandable 
by virtue of “ any Act, ordinance, order, or direction of any legislature or 
other authority’ did not extend to tolls demandable by virtue of a 
prerogative grant of franchise and, therefore, did not extend to tolls 
demandable by virtue of the agreement (see p. 655, letter I to p. 656, letter 
A, p. 661, letter E, and p. 666, letter B, post). 

Appeal allowed. 


[ Editorial Note. Apart from the decision on exemption from tolls for the 
use of the bridge, which is stated in the headnote above, this case is of general 
interest for the passages in the judgments concerning the royal prerogative 
in a protectorate. The court in England will not mark out the limit of the 
Crown’s jurisdiction in a protectorate, but will accept an Order in Council 
respecting the jurisdiction as valid, although the Foreign Jurisdiction Act, 1890, 
under which the Order in Council was made, did not enlarge the subsisting 
jurisdiction of the Crown (see per DENNING, L.J., at p. 652, letter C, post, 
and, as regards the competence of the Crown in protectorates, 5 HALSBURY’s 
Laws (3rd Edn.) 551, 552). The particular Order in Council in the present case 
provided that civil jurisdiction should be exercised in conformity with the sub- 
stance of the common law, and thus the royal prerogative to grant a franchise 
or right to take tolls applied in the protectorate (see (a) of the headnote); but 
the English common law was applied by the Order in Council subject to such 
qualifications as local circumstances permitted, and the qualifications relevant 


for the present case, so the COURT OF ApprEAL found, were those indicated in 


(b) and (c) of the headnote. One of these, viz., that the Crown had no prerogative 
exemption is relevant in England, because it resulted from an affirmation by the 
Court or APPEAL of the distinction between toll-thorough and toll-traverse, and 
an acceptance of the view that the Crown had in England no exemption from 
toll-traverse, leading to the conclusion that as regards the protectorate (to which 
the refinement of distinction between toll-thorough and toll-traverse was, 
perhaps, inappropriate) the Crown should not have exemption. 

As to the Extent of the Royal Prerogative in Colonies, see 7 HALSBURY’S 
Laws (3rd Edn.) 222, para. 466 and 5 Haxussury’s Laws (3rd Edn.) 550, para. 
1189; and for cases on the subject, see 8 DicEsT (Repl.) 687, 18 et seq. 

As to Protectorates, and English or Native Law in them, see 5 HatsBury’s 
Laws (3rd Edn.) 434, para. 990, p. 698, paras. 1484, 1485; and for cases on the 
subject, see 8 Digest (Repl.) 684, 2 et seq., 843, 918. 

As to Prerogative Grants of Pontage, see 7 Hauspury’s Laws (3rd eta 325, 
para. 697; and as to Crown Exemption from Tolls, see 7 Hausspury’s Laws 
(3rd Edn.) 224, para. 472 and 16 Hatspury’s Laws (2nd Edn.) 258, para. 312. 

As to the Distinction between Toll-thorough and ‘Toll-traverse, see 16 
Harspury’s Laws (2nd Edn.) 255, para. 307; and for cases on the nature and 
origin of tolls, see 26 DicEest 336-339, 666-686. ye 

As to the Exemption of the Armed Forces from Tolls, see 28 HaLsBURY'S 


Laws (2nd Edn.) 682, para. 1406. 


For the Army Act, s. 143, see 22 Hatspury’s Statutes (2nd Edn.) 363, 364.] 
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Appeal. 

The Crown, as defendant, appealed from an order of H1tBery, J., dated July 
28, 1954, whereby he made in favour of the plaintiff company a declaration that 
Imperial troops other than the King’s African Rifles, were not exempt from 
liability to pay tolls when using the Nyali Bridge built by the plaintiff company. 

Since 1890 the island of Mombasa off the coast of East Africa together with 
that strip of mainland opposite to and to the north and south of it, had been a 
British Protectorate although forming part of the dominions of the Sultan of 
Zanzibar. Following the annexation of Kenya by the English Crown in 1920, 
the protectorate had been administered by the governor of Kenya Colony, in 
exercise on the Sovereign’s behalf, of the powers and jurisdiction of the Sovereign 
(Kenya Protectorate Order in Council, 1920 (S.R. & O. 1920 No. 2343), art. 5). 
By 1929 the plaintiff company, then known as the Nyali Bridge and Develop- 
ment Company, had acquired a large estate for residential purposes on the main- 
land to the north of Mombasa and were desirous of erecting a bridge connecting 
the island with the mainland and leading to the estate. By an agreement dated 
Oct. 9, 1929, and made under the public seal of the protectorate, the Govern- 
ment of Kenya Colony and Protectorate granted permission to the company 
to erect a pontoon bridge connecting the island of Mombasa with the mainland 
on the terms therein contained. On completion, permission was to be obtained 


from the government to open the bridge and on such permission being given 
the company 


“shall open the bridge to traffic and sub 
hereinafter laid down the bridge shall be 
weight of which when laden is less than fiv 
and animals.” 


ject to the payment of the tolls 
kept open to every vehicle the 
© tons and to all foot passengers 
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A By cl. 13 the responsibility for the repair and maintenance of the bridge rested 
on the company who were entitled to charge tolls. By cl. 22 it was provided: 


“ Tolls payable by members of the public for crossing the bridge shall not 
exceed the following: 


Shillings cents 


(a) All passenger vehicles (persons limited to six) .. 2 00 each 
(b) Motor bicycles and rickshaws .. isi we 50 each 
(c) Push bicycles 4 a a WP 25 each 
(d) Foot passengers or persons in excess of six in 

number travelling in any vehicle St ~ 10 each 
(e) Animals ove Fi she i xe hs 10 each 
(f) Animals laden is Bed at ¥; a 25 each 
(g) Vehicles for commercial purposes loaded or 

empty not exceeding 1} tons... ' 2 50 each 


(h) Vehicles exceeding 1} tons but not exceeding 5 
tons (limit 5 tons without permission...) .. 4 00 each 


*“ Note: The tolls payable under (a), (b), (c) and (d) shall cover all baggage, 
goods etc., conveyed.” 


By cl. 23 it was provided: 


‘** No tolls shall be levied in respect of police or military on duty or their 
equipment baggage or transport.” 


Clause 24: 


“‘ Tolls payable by government or government servants on duty other than 
as provided under cl. 23 shall be those specified in cl. 22 less twenty-five 
per centum.” 


After the outbreak of war in 1939, Imperial troops were sent to Kenya and 
subsequently a transit and leave camp was established on the mainland on the 
company’s estate with the result that civilian traffic using the bridge became 
negligible and receipts therefrom were insufficient to provide for the maintenance 
of the bridge. It was, however, agreed between the military authorities and the 
company that the military traffic would pay some toll although not the full toll. 
In 1948 the army authorities refused to pay further tolls for military traffic 
contending that they were exempted from payment under cl. 23 of the agreement. 
The company argued that under the agreement only the King’s African Rifles 
who were recruited by the Kenya government were exempt from tolls. At that 
date the bulk of traffic using the bridge consisted of military vehicles in charge 
of a military driver, himself on duty, carrying soldiers on leave and their wives, 
friends and families, this transport being officially provided by the military 
authorities. The company now brought an action against the Crown in England 
for a declaration that members of the military forces of H.M. Government and 
their vehicles (other than the military forces and vehicles of the Kenya govern- 
ment that is, the King’s African Rifles), were not exempt from liability to tolls 
chargeable by the company, and for the tolls due from the Crown to the company 
in respect of the use of the bridge. 

Hirpery, J., held that on the true construction of the agreement of Oct. 9, 
1929, the exemption from tolls contained in cl. 23 did not extend to the armed 
forces of the Crown on duty, or their equipment baggage or transport, other 
than the King’s African Rifles. He held further: (i) that the Crown as governor 
of Kenya Protectorate had not there the prerogatives of the Crown recognised 
by the common law in England; (ii) the agreement of Oct. 9, 1929, could not 
be regarded as a prerogative grant by the Crown of a franchise of pontage because 
it was not a grant made by a matter of record; (iii) if the Crown prerogative 
of exemption from tolls did exist in the protectorate, it was not limited by the 
express exemptions contained in cl. 23 of the agreement; (iv) the forces of the 
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Crown were not exempt from tolls in Kenya protectorate by virtue of s. 143 of 
the Army Act. 
K. Diplock, Q.C., and Rodger Winn for the Crown. 
J. G. Foster, Q.C., and M. Littman for the plaintiff company. 
Cur. adv. vult. 
Feb. 21. The following judgments were read. 


DENNING, L.J.: Mombasa is an island off the coast of Kenya. It is 
connected with the mainland by a pontoon bridge. This bridge was built by 
the plaintiff company, Nyali, Ltd., who are entitled to charge a toll to persons 
using the bridge. There is, however, an exemption from tolls for . military on 
duty ” and “their transport’. The question is: whom does this exemption 
cover? This question is of particular importance because the military authorities 
have set up an army leave centre and holiday camp on the mainland. The 
only way from it into Mombasa is across the toll bridge. British soldiers on 
leave and the wives and children of soldiers often cross the bridge. They 
do not walk across but ride in military vehicles. The drivers of these vehicles 
are on duty but the passengers are not. We were told that the vehicles regularly 
take the wives into Mombasa to do their shopping and charge them a fare 
for doing so. The Crown claims that all of them, soldiers on leave, wives and 
children, are exempt from tolls. 

The pontoon bridge was built under an agreement made on Oct. 9, 1929, by 
the company with the government of Kenya. The company owned an estate 
on the mainland at Nyali which they were anxious to develop as a residential 
area serving Mombasa. The bridge could not be built without the consent of 
the government because it had to cross the navigable waters of Mombasa harbour. 
After much negotiation an agreement was reached whereby the company built 
the bridge together with the approaches for a hundred feet on either side; 
arid the government built the side roads to connect with the main roads on 
either side. The bridge was to be kept open for traffic and the company were 
to be at liberty to charge tolls up to certain specified amounts, but there was 
an exemption for military on duty. The agreement was sealed by both parties. 
The governor affixed the public seal and the company affixed its common seal. 
dhe bridge was opened for traffic about 1931 and no difficulties arose until 
the outbreak of the war on Sept. 3, 1939. Most of the lorries in Mombasa were 
then commandeered for military on duty and no tolls were payable by them. 
The holiday traffic to Nyali beach dropped to nothing. The receipts from tolls 
became so small that the company had not the money to maintain the bridge. 
The company made representations to the government of Kenya, and on 
Jan. 4, 1940, the government agreed that all government traffic, including 
police, should pay full public rates and that military traffic should pay half 
rates. Later on during the war the army authorities set up a transit camp at 
Nyali, and in 1943 they agreed to pay the company a lump sum of £600 a month 
to cover all tolls for military using the bridge. This continued until Jan. Le 
1947, after which they paid ordinary civilian rates for military traffic until 
Aug. 31, 1948. The army authorities then claimed that they were exempt from 
tolls and refused to pay anything. The company do not accept this position 
and have brought this action to test the position, 

Strangely enough the case has involved the court in complex questions as 
to the exercise of the Crown prerogative within a protectorate. The Crown 
says that the right of the company to take tolls is derived from the 
Crown prerogative; and that, corresponding to this prerogative, there is a Crown 
exemption whereby all servants of the Crown are exempt from paying tolls: 
and that the agreement with the company must be construed so as to give 
effect to this exemption to its full extent. 

The right to charge tolls. In order to do justice to the argument of the Crown 
it, is necessary to inquire by what right the company charge tolls to the persons 


A 


H 
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who use the bridge. If the bridge had been built in England the common law 
would have provided an answer. In former times there were many cases where 
a man set up a ferry or made a bridge to cross a river or an arm of the sea. 
It was usually done to connect two highways so as to save a long journey round. 
In such a case it is well settled that the owner of the ferry or the bridge cannot 
of his own head impose a toll on the people who use it. The reason is because 
it is a thing of public benefit and use; and it ought, therefore, to be under 
public regulation, He must get lawful authority to levy a toll; and the only 
authority recognised for this purpose is a Crown grant of a franchise of 
tolls, or an Act of Parliament. The toll charged must not exceed the amount 
specified in the Crown grant or in the statute; and if none be specified, it must 
be reasonable and moderate. All this is to be collected from Darcy v. Allin 
(the Case of Monopolies) (1), Lorp Hatz’s treatise “‘pE JuRE Maris”, pp. 
6, 7, and 77; LorpD MACNAGHTEN’S opinion in Simpson v. A.-G. (2) ({1904] 
A.C. at pp. 482, 483), and the opinion of Lorp PARKER OF WADDINGTON in 
Hammerton v. Earl of Dysart (3) ([1916] 1 A.C. at p. 78). There are no modern 
instances of a Crown grant of franchise, but it is one of the prerogatives of the 
Crown; and in order to be valid it must be made by matter of record, that 
is to say, by royal charter or by letters patent under the Great Seal: see 
CHITTY, PREROGATIVES OF THE CROWN (1820), p. 389. 

Such being the position in England, how stands it in the Kenya Protectorate? 
The important thing to notice is that the Kenya Protectorate is not under 
the sovereignty of the Queen. It is under the sovereignty of the Sultan of 
Zanzibar; and it is said with much force that the royal prerogatives of the 
Crown of England cannot run in a place where the Queen is not Sovereign. 

Before I consider this argument let me explain a little more what the Kenya 
Protectorate is. It is a strip of land along the East Coast of Africa about two 
hundred miles long and ten miles wide. It includes the island of Mombasa 
and the mainland adjacent to it. Inland behind this strip lies Kenya Colony 
stretching for hundreds of miles back to Uganda. The status of the Kenya 
Protectorate is different from the status of Kenya Colony. The jurisdiction 
of the British Crown in the Kenya Protectorate is derived from an agreement 
made in 1895 between Great Britain and Zanzibar. By it the Sultan of Zanzibar 
entrusted the administration of the area to officers appointed by the British 
government who were responsible only to the British government and not to 
the Sultan. These officers were to have full powers in regard to executive and 
judicial administration and the levy of taxes, duties and tolls; and they were 
to have control over all roads, waterways and other means of communication ; 
and many other things; but it was expressly provided that the agreement 
should not affect the sovereignty of the Sultan in the above mentioned territories. 
In Kenya Colony, however, the position is different. The jurisdiction of the 
British Crown in Kenya Colony is derived from an act of annexation in 1920* 
and the sovereignty of it is in the British Crown. 

The difference in law between the two territories is this: In Kenya Colony 
the jurisdiction of the British Crown is unlimited; but in the Kenya Protectorate 
it is only limited. It is limited to such jurisdiction as the Crown has acquired 
by treaty, capitulation, grant, usage, sufferance and other lawful means. It 
was suggested to us that the Foreign Jurisdiction Act, 1890, extended this 
limited jurisdiction so as to make it unlimited. I do not agree. That Act does 
not extend the jurisdiction of the Crown at all. It only provides for the manner 
of exercising it. Section 1 says that the Crown can exercise its jurisdiction in 
the protectorate “in the same and as ample a manner” as it exercises its 
jurisdiction in a country which has been conquered or ceded. This means that 
the Crown can exercise its jurisdiction by means of Order in Council or other- 








* See the Kenya (Annexation) Order in Council, 1920 (S.R. & O. 1920 No. 2342) and 5 


Haispury’s Laws (3rd Edn.) 603, 604. 
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wise, just as it can in a conquered or ceded country, but it does not enlarge 
the area of its jurisdiction. This,was the view expressed by Proressor W. E. 
Hay in his TREATISE ON THE FOREIGN POWERS AND JURISDICTION OF THE 
Britis Crown, pp. 11 and 12. It is supported by s. 4 of the Act of 1890 
(which says that if any question arises as to the existence or extent of the 
jurisdiction of Her Majesty, a Secretary of State shall decide the question) ; 
and also by the East Africa Order in Council, 1902 (S.R. & O. 1902 No. 661), 
as amended by S.R. & O. 1911 No. 243, which applies English law in the pro- 
tectorate so far as “‘ the limits of His Majesty’s jurisdiction permits ”’. 
Although the jurisdiction of the Crown in the protectorate is in law a limited 
jurisdiction, nevertheless the limits may in fact be extended indefinitely so as 
to embrace almost the whole field of government. They may be extended so 
far that the Crown has jurisdiction in everything connected with the peace, 
order and good government of the area, leaving only the title and ceremonies 
of sovereignty remaining in the Sultan. The courts themselves will not mark 
out the limits. They will not examine the treaty or grant under which the 
Crown acquired jurisdiction: nor will they inquire into the usage or sufferance 
or other lawful means by which the Crown may have extended its jurisdiction. 
The courts rely on the representatives of the Crown to know the limits of its 
jurisdiction and to keep within it. Once jurisdiction is exercised by the Crown 
the courts will not permit it to be challenged. Thus if an Order in Council is 
made affecting the protectorate, the courts will accept its validity without 
question: see Sobhuza II v. Miller (4). It follows, therefore, that in this case 
we must look not at the agreement with the Sultan, but at the Orders in Council 
and other acts of the Crown so as to see what jurisdiction the Crown has in 
fact exercised; because they are the best guide, indeed they are conclusive, 
as to the extent of the Crown’s jurisdiction. I turn, therefore, to consider them. 
In the first place there is the Kenya Protectorate Order in Council 1920 
(S.R. & O. 1920 No. 2343) which has brought the Kenya Protectorate very much 
within the orbit of Kenya Colony. The governor of the colony is also the 
governor of the protectorate and is entitled to all the powers of the Crown therein. 
The executive council of the colony is also the executive council of the protec- 
torate. The legislative council of the colony legislates, not only for the colony, 
but also for peace, order and good government of the protectorate. And so 
forth. None of those provisions can be challenged in the courts. In the second 
place there is an Order in Council which prescribes the law to be applied within 
the protectorate. Article 15 of this order, the 1902 Order in Council (S.R. & O. 
1902 No. 661), as amended by the 1911 order (S.R. & O. 1911 No. 243) says 
the civil and criminal jurisdiction shall, so far as circumstances admit, be 
exercised in conformity with the Indian Acts in force in East Africa and 


“so far as the same shall not extend or apply, shall be exercised in 
conformity with the substance of the common law, the doctrines of equity, 
and the statutes of general application in force in England on Aug. 12, 1897 
. . » Provided always that the said common law, doctrines of equity, and 
statutes of general application shall be in force in the protectorate so far 
only as the circumstances of the protectorate and its inhabitants and the 
limits of Her Majesty’s jurisdiction permit and subject to such qualifications 
as local circumstances render necessary.” 


Applying that Order in Council I think that the prerogatives of the Crown 
apply within the protectorate for they are within the very “‘substance of the 
common law”. JosepH Cutty in his classic work on the PREROGATIVES OF 
THE CROWN (1820), p. 4, says that these prerogatives 


“form part of, and are generally speaking, as antient as the law itself.” 


There are, however, the provisos to be considered. The first says that the 
common law is only to be in force 


I 
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“so far as the circumstances of the protectorate and its inhabitants and 
the limits of His Majesty’s jurisdiction permit.”’ 


This proviso does not oust the prerogatives of the Crown. It is plain that the 
jurisdiction of the Crown in the protectorate has been extended so far as to 
include everything connected with the peace, order and good government of the 
area; and the Crown prerogatives certainly‘ come within that description. 
Moreover if it were relevant I would add that the power to grant a franchise of 
tolls comes within the very words of the agreement with the Sultan for it confers 
on the officers of the British government “‘ full powers in regard to the levy of 
tolls”. The next proviso says, however, that the common law is to apply 
“subject to such qualifications as local circumstances render necessary ”’. This 
wise provision should, I think, be liberally construed. It is a recognition that the 
common law cannot be applied in a foreign land without considerable qualifica- 
tion. Just as with an English oak, so with the English common law. You cannot 
transplant it to the African continent and expect it to retain the tough character 
which it has in England. I¢t will flourish indeed but it needs careful tending. 
So with the common law. It has many principles of manifest justice and good 
sense which can be applied with advantage to peoples of every race and colour 
all the world over: but it has also many refinements, subtleties and technicalities 
which are not suited to other folk. These off-shoots must be cut away. In these 
far off lands the people must have a law which they understand and which they 
will respect. The common law cannot fulfil this role except with considerable 
qualifications. The task of making these qualifications is entrusted to the 
judges of these lands. It is a great task. I trust that they will not fail therein. 

So in this case, I think that the prerogative of the Crown to grant a franchise 
of tolls applies in the Kenya Protectorate, but with this qualification, that the 
grant need not be made by matter of record, such as a charter or letters patent, 
nor does it need any formal enrolment. By cutting out these technicalities 
we are left for the protectorate with the simple principle that if a person makes 
and maintains a bridge connecting two highways he cannot of his own head 
impose a toll on the persons using it: but the governor and the executive council 
(that is, the government) can grant him the right to take a toll. They can grant 
him this right by agreement in writing without any formalities. The tolls must 
not exceed those specified in the agreement, or, if none be specified, they must 
be reasonable and moderate. Applying this principle I am of opinion that the 
right of the company to charge tolls is derived from the agreement made with 
them by the government of Kenya; and this agreement in turn derives its 
authority from the common law as applied in the protectorate. If any person 
should use the bridge and not pay the toll permitted by law he is liable in an 
action of debt. The debt does not arise out of any contract by him. It is 
imposed by law. 

Crown exemption. The Crown claims that by the common law all the servants 
of the Crown are exempt from paying tolls for crossing a bridge. I do not think 
this contention is correct. It depends on whether the toll is a toll-thorough or 
a toll-traverse. The Crown was exempt from paying toll-thorough, but not from 
toll-traverse (see Lord Berkeley’s Case (5)). If a man makes a new bridge where 
there was none before it is a toll-traverse; but if he only repairs an old bridge 
where the public have crossed from time immemorial, it is a toll-thorough 
(see per LORD PARKER OF Wappincton in Hammerton v. Earl of Dysart (3), 
[1916] 1 A.C. at pp. 78, 79). I should have thought that the toll for crossing 
this pontoon bridge together with its approaches, which are private property, 
would have been regarded by the common law as a toll-traverse. (It is aes 
to notice that the toll for crossing the wooden bridge at Ware over the River at 
was a toll-traverse, see Steinson v. Heath (6), R. v. Salisbury (7); and ne oo 
is the toll for crossing the floating bridge at Southampton over the ie i - i 
for the Crown has no exemption from it, see Ward v. Gray (8).) If the toll 1 
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this case was a toll-traverse, then the Crown has no exemption. Even if it was 
a toll-thorough, I can see many difficulties in saying at the present day what is 
the extent of the Crown exemption, particularly to what servants it extends and 
for what purposes. I decline, however, to go into all these subtleties. They are 
quite unsuited to the Kenya Protectorate. Toll-thorough and toll-traverse 
have as little place there as they have in modern England. The East Africa 
Order in Council (S.R. & O. 1902 No. 661, as amended by S8.R. & O. 1911 No. 243) 
authorises the courts to make the necessary qualifications to suit local cireum- 
stances. Making these qualifications, I am of opinion that in the Kenya Pro- 
tectorate the Crown has no exemption from tolls except such as is expressly 
given to it by the agreement granting the right to tolls. 

After all this long discussion, therefore, I have come to the conclusion that the 
issues in this case fall to be determined on the construction of the agreement and 
nothing else. To that I now turn. 

The Agreement. The material clauses are these: 


“Clause 12: ... subject to the payment of the tolls hereinafter laid down 
the bridge shall be kept open to every vehicle the weight of which when 
laden is less than five tons and to all foot passengers and animals . . . The 
government by its fully authorised agents may for public purposes require 
the company to allow vehicles the weight of which when laden does not 
exceed ten tons to cross the bridge. 

“Clause 22. Tolls payable by members of the public for crossing the 
bridge shall not exceed the following: 


Shillings Cents 
(a) All passenger vehicles (persons limited to six) . . 2 00 each 
(d) Foot passengers or persons in excess of six in 
number travelling in any vehicle Gs ee 10 each 
(g) Vehicles for commercial purposes loaded o 
empty not exceeding 1} tons... ? 2 50 each - 


(h) Vehicles exceeding 14 tons but not exceeding 5 
tons (limit 5 tons without permission as in ; 
cl. 12) ae S me ae i oe 4 00 each 


“Clause 23. No tolls shall be levied in respect of police or military on 
duty or their equipment baggage or transport. 

“Clause 24. Tolls payable by government or government servants on 
duty other than as provided under cl. 23 shall be those specified in cl. 22 
less twenty-five per centum.”’ 


The important clauses are cl. 22, which clearly imports that tolls shall be 
payable by members of the public for crossing the bridge, but says that they 
shall not exceed the specified maxima; and cl. 23 which exempts military on 
duty and their equipment, baggage or transport. I do not think the exemption 
in cl. 23 is confined to local troops such as the King’s African Rifles. The word 
“military ’? when used by British folk includes all the soldiers of the Queen, 
whether raised locally or coming from the United Kingdom or any other part 
of Her Majesty’s Dominions. But this does not mean that all the traffic to and 
from the leave camp is exempt from tolls. It must be noticed that the exemption 
only extends to military on duty. It does not, therefore, extend to soldiers 
off duty or to soldiers on leave, or to the wives and children, at any rate when 
going on foot. They rarely do go on foot. They nearly always ride in a military 
vehicle driven by a soldier who is detailed to drive them. The first question is 
whether in such a case the vehicle itself is exempt from tolls. If the vehicle is 
exempt the second question is whether the leave men in it are exempt. 

(i) Military vehicles. In order to be exempt the vehicles must come within the 
“transport ” named in cl. 22. The clause expressly extends not only to the 
soldiers themselves but also to their “ transport ”. The word “ transport ” is 
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used as a noun denoting the physical means of conveying persons and things. 
It refers to the horses, wagons, lorries and vehicles which soldiers use to carry 
themselves, their equipment, baggage and so forth. But it is to be noticed 
that it is only “their” transport which is exempt, that is, the transport of 
military on duty. Do the vehicles in this case come within that description? 
I think they do. The driver is the person who gives the character to the vehicle. 
If he is on duty, the vehicle is on duty. For instance, if he is driving a military 
vehicle containing stores for the leave camp, it is clearly exempt from tolls. 
So also when he is driving the troops from Mombasa station to the leave camp 
or back. Likewise if he is returning empty. The vehicle is, so to speak, on 
duty, and it is exempt, no matter whether it is carrying baggage, stores or men. 
(ii) The leave men in the vehicles. But what about the people in the vehicle? 
What is the position of the leave men themselves and the wives and children? 
They are members of the public crossing the bridge and ought therefore to 
pay a toll unless they can point to some exemption: but there is no exemption 
covering them. They are not “military on duty”: and they cannot shield 
themselves under the vehicle exemption. If the vehicle had itself paid toll, 
five men plus the driver would have been covered by the vehicle’s toll; but 
as the vehicle did not pay toll they are not covered by it. The agreement makes 
it clear that six persons go free in a vehicle when that vehicle has paid toll, 
but it does not say that they go free when the vehicle has not paid toll. The 
difficulty is to know what to charge them. The list of charges in cl. 22 (a) to 
(h) does not cover leave men in military vehicles, or the wives and children 
who ride in them. They are simply not provided for. But there are many 
other persons and vehicles not provided for by cl. 22. Do they all cross free 
or not? The position can best be tested by taking some illustrations. Take 
vehicles over five tons and under ten tons which the government permit to 
cross the bridge for public purposes, such as the lorries of public works con- 
tractors carrying road materials, the refuse carts of local authorities, and so 
forth. Or take vehicles under one and a half tons (not being passenger vehicles 
nor used for commercial purposes) such as tractors or mowing machines used 
by local authorities or educational institutions. None of these vehicles is 
provided for in the agreement. But I do not myself think that such vehicles 
are entitled to cross the bridge free of charge simply because they cannot be 
brought within any of the categories (a) to (h). These vehicles do not come 
within any of the exemptions. They are simply not provided for. In these 
circumstances I think that the company are entitled to charge a reasonable 
amount. The reason is because the agreement is clearly a grant of a right to 
take tolls from all members of the public who cross the bridge; and it is a 
settled rule for construing such a grant that where no particular sum is specified 
a reasonable sum is chargeable; and what is reasonable is, in the absence of 
agreement, to be determined by the court (see Stamford Corpn. v. Pawlett (9), 
and compare Alnutt v. Inglis (10)). Apply this to soldiers on leave and their 
wives. If they travel in a military vehicle with a driver on duty the vehicle 
itself may be exempt and also the driver, but the men on leave and the wives 
and children are not exempt. They are members of the public crossing the 
bridge and the company are entitled to charge a reasonable amount in respect 
of them. I think, therefore, that a toll should be paid in respect of men and 
the wives and children who cross the bridge in a vehicle. . 
The Army Act. Section 143 of the Army Act, exempts soldiers on duty from 
i lls are demandable by virtue of any Act of Parliament 
paying tolls when those to 


or 
“by virtue of any Act, ordinance, order, or direction of any legislature 
or other authority in a colony ”’; 


> ig defined as including a British protectorate. I doubt whether 


and “ colony ” e toll here is demandable 


the Crown can pray in aid this provision, because th 
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not by reason of an “ order” or “ direction” of the government but by the 
grant of a franchise; but even if the grant of a franchise is regarded as equiva- 
lent to a direction, nevertheless the exemption only applies to officers and 
soldiers ‘on duty or on the march”. It does not exempt men on leave. It 
also exempts 


‘all carriages and horses belonging to [Her] Majesty or employed | in 
-[her] military service, when conveying any such persons . . . or returning 
from conveying the same.” 


This exemption seems to have the same scope as the exemption in the agree- 
ment. The driver is a soldier on duty and the vehicle is exempt when conveying 
him: but the leave men in it and the wives and children are not exempt. 

Conclusion. In the result I think that military vehicles driven by a driver 
on duty are exempt from tolls and so are soldiers in the vehicle who are on 
duty: but men on leave, wives and children must pay a reasonable toll. They 
would have to pay a toll if they walked across the~bridge and I see no reason 
why they should not pay when they ride across. The Crown will no doubt pay 
on their behalf, and I hope that some arrangement may be made for a lump 
sum to cover them, just as it was in the war years. 


MORRIS, L.J.: The claim for tolls which is made in this case is not 
made against a party to the “agreement” of Oct. 9, 1929, but by virtue of 
the right to claim tolls which is given by such agreement. On behalf of the 
Crown it is said that the real nature and effect of the agreement was to grant 
a franchise to take tolls: and that such grant was made by the Crown in the 
exercise of its prerogative rights in the Protectorate of Kenya. In the submission 
of the Crown it should have been held that the claim against the Crown failed 
for the reasons (a) that the terms of the ‘‘ agreement’ excluded liability, 
(b) that the Crown having a prerogative exemption from tolls was not liable 
to pay tolls for the use of the bridge and (c) that by an application of s. 143 
of the Army Act a freedom from liability resulted. 

The area of territory which comprises the Kenya Protectorate is under the 
sovereignty of the Sultan of Zanzibar. It is the fact of such sovereignty which 
leads to the result that the territory is not Crown territory: but within it the 
Crown is the protecting power. The circumstance that sovereignty is elsewhere 
does not prevent the Crown from exercising power in the protectorate. When 
the Crown, as the protecting power, exercises its power, the prerogatives of 
the Crown are employed and are brought into play. In 1895 there was an 
agreement between Great Britain and Zanzibar respecting the possessions of 
the Sultan of Zanzibar on the mainland and adjacent islands, exclusive of 
Zanzibar and Pemba. At earlier dates there had been commercial treaties and 
from 1890 the territories of the Sultan had been under the protection of the 
' British Crown. In 1897 there was an Order in Council, the East Africa Order 


in Council, 1897 (S.R. & O. 1897 No. 575). Article 11 (a) begins with the words: 


“Subject to the other provisions of this order and to any treaties for 
the time being in force relating to the protectorate Her Majesty’s criminal 
and civil jurisdiction in the protectorate shall . . .”, 


In 1902 there was the East Africa Order in Council, 1902 (S.R. & O. 1902 
No. 661). The opening words are: 


‘‘ Whereas the territories of Africa situate within the limits of this order 
are under the protection of His Majesty The King, and are known as the 
East Africa Protectorate. And whereas by treaty, grant, usage, sufferance 

_and other lawful means, His Majesty has power and jurisdiction within the 

said territories: Now, therefore, His Majesty, by virtue, and in exercise 
of the powers on this behalf by the Foreign Jurisdiction Act, 1890, or 
otherwise, in His Majesty vested, is pleased, by and with the advice of 
His Privy Council, to order, and it is hereby ordered, as follows.” 


GQ 
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The powers which the Crown proceeded to exercise were, therefore, those which 
resulted from treaty or from grant or from usage or from sufferance or from 
other lawful means. . 


ae the East Africa Order in Council, 1902, there are no words such as the 
words: 


B “ Subject to... any treaties for the time being in force relating to the 
protectorate.” 


If in an Order in Council there is a reference to a treaty in such manner that 

it may become necessary to decide whether the terms of the treaty warrant 

some particular course of action, then the court may have to decide such a 

question. But in the ordinary course it is not for the court to accept an invita- 

C tion to investigate whether the power and jurisdiction of the Crown results 

from treaty or from grant or from usage or from sufferance or from other lawful 

means: nor is it for the court to permit any challenge to the pronouncement 
of the Crown that it has power and jurisdiction within certain territories. 

The preamble of the Foreign Jurisdiction Act, 1890, is in the following terms: 


D “Whereas by treaty, capitulation, grant, usage, sufferance, and other 
lawful means, Her Majesty the Queen has jurisdiction within divers foreign 
countries, and it is expedient to consolidate the Acts relating to the exercise 
of Her Majesty’s jurisdiction out of Her dominions.” 


Section 1 of the Act provides that: 


“It is and shall be lawful for Her Majesty the Queen to hold, exercise, 
E and enjoy any jurisdiction which Her Majesty now has or may at any time 
hereafter have within a foreign country in the same and as ample a manner 
as if Her Majesty had acquired that jurisdiction by the cession or conquest 
of territory.” 


The effect of this Act was described in the judgment of the Privy Council in 
Sobhuza II v. Miller (4). Viscount HALDANE in delivering the opinion of the 
F Board said ([1926] A.C. at p. 522): 


“The question which at once presents itself is, what is the meaning of a 
protectorate ? In the general case of a British protectorate, although the 
protected country is not a British dominion, its foreign relations are under 
the exclusive control of the Crown, so that its government cannot hold direct 

G communication with any other foreign power, nor a foreign power with its 
government. This is the substance of the definition given by Str Henry 
JENKYNS at p. 165 of his book on British RULE AND JURISDICTION BEYOND 
THE SEAS. Their Lordships think that it is accurate, and that it carries with 
it certain consequences. The protected state becomes only semi-sovereign, 
for the protector may have to interfere, at least to a limited extent, with 
its administration in order to fulfil the obligations which international law 

H imposes on him to protect within it the subjects of foreign powers. A 
restricted form of extra-territorial sovereignty may have its exercise called . 
for, really involving division of sovereignty in the hands of protector and 
protected. But beyond this, it may happen that the protecting power thinks 
itself called on to interfere to an extent which may render it difficult to draw 
the line between a protectorate and a possession . . . The Foreign J urisdiction 

I Act thus appears to make the jurisdiction, acquired by the Crown in a 
protected country, indistinguishable in legal effect from what might be 
acquired by conquest. It is a statute that appears to be concerned with 
definitions and secondary consequences rather than with new principles.” 


Having referred to R. v. Earl of Orewe, Ex.p. Sekgome (11), and Re Southern 
Rhodesia (12), Lornp Hatpane said (ibid., at p. 525): 


“ Both of these cases imply that what is done may be unchallengeable 
on the footing that the Order in Council, or the proclamation made under it, 
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is an act of state. This method of peacefully extending British dominion 
may well be as little generally understood as it is, where it can operate, 
in law unquestionable.” 


The Crown therefore exercises its power, which owes its origin to treaty or grant 
or results from usage or sufferance or other lawful means, just as though the 
territory had been acquired by conquest or by cession. 

Following on the East Africa Order in Council, 1902, there were other Orders 
in Council including one in 1911 (S.R. & O. 1911 No. 243) by which amendments 
of the order of 1902 were made. The provisions of art. 15 (1) and (2) of the 
East Africa Order in Council, 1902, as later amended, are of importance. 

In the absence of any evidence suggesting that there are any provisions in the 
Indian law which was in force in East Africa which affect the present issues, 
the result appears to be that civil and criminal jurisdiction in the High Court of 
East Africa is to be exercised in conformity with the substance of the common 
law, the doctrines of equity and the statutes of general application in force in 
England on Aug. 12, 1897. There is, however, the proviso that the common 
law, the doctrines of equity and statutes of general application are to be in force 
only so far 


“as the circumstances of the protectorate and its inhabitants and the 
limits of His Majesty’s jurisdiction permit, and subject to such qualifications 
as local circumstances render necessary.” 


The reference to the limits of jurisdiction does not seem to me to be sufficiently 
explicit to be a reference to the treaty of 1895. If, however, the terms of that 
treaty are to be looked at, it is clear that the Crown is given power in the matter 
of tolls. The powers and prerogatives of the Crown must, I think, be com- 
prehended within the phrase ‘‘ the substance of the common law”. Further, 
the common law does not exclude from the powers and prerogatives of the 
Crown the right to grant a franchise of pontage. In Bacon’s ABRIDGMENT, 
vol. 6, p. 481, in reference to grants arising from the King’s prerogative of power 
and which are inseparably annexed to the Crown it is said: 


“So the king may grant pontage or murage to be taken by those who 
erect new bridges or walls: but the payment thereof shall continue no 
longer than the bridge remains useful, or the wall necessary for the defence 
of the subject.” 


A consideration of the law which the Crown has ordered to be applicable in the 
protectorate leads therefore to the conclusion that no relinquishment from the 
plenitude of its power debarred the Crown from granting a franchise to demand 
tolls and from making a grant in such manner, having regard to local cireum- 
stances, as should be appropriate. The necessity of making the grant in any 
special manner is therefore obviated. 

In 1920 there was the Kenya Protectorate Order in Council, 1920 (S.R. & O. 
1920 No. 2343). Its fifth recital was that it was 


“expedient to make further and other provision for the peace, order and 
good government of the territories formerly comprised in the East Africa 
Protectorate other than those now included in the Colony of Kenya.” 


This followed a recital that the Kenya (Annexation) Order in Council, 1920 
(S.R. & O. 1920 No. 2342) provided 


‘that the territories comprised in the East Africa Protectorate save and 
excepting only such territories therein included as form part of the dominions 
of His Highness the Sultan of Zanzibar shall, from and after the coming 
into operation of the said order be annexed to and form part of His Majesty’s 
Dominions and shall be known as the Colony of Kenya.” 


By art. 5 of the Kenya Protectorate Order in Council, 1920, the Governor of 
Kenya Colony was to be Governor of Kenya Protectorate and he was empowered 
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to exercise on His Majesty’s behalf the powers and jurisdiction of His Majesty in 
the territories of the protectorate. Article 12 dealt with the jurisdiction of the 
courts. 

The “ agreement ” of Oct. 9, 1929, was made between the company and “ the 
Government of Kenya Colony and Protectorate’. The public seal of the 
colony was affixed. That seal was by the Order in Council deemed to be also 
the public seal of the protectorate. When the ‘“‘ agreement” was made the 
effect in my judgment was to grant to the company a right to construct and 
maintain the bridge and to charge tolls for the use of it: the grant was made 
by the governor in the delegated exercise of the prerogative powers of the Crown, 
no relinquishment or abandonment of those powers having withdrawn from the 
Crown that attribute of power which entitled the Crown to grant a franchise of 
pontage. By cl. 23 of the agreement it is provided that no tolls are to be levied 
in respect of police or military on duty or their equipment, baggage or transport. 
The term “ military ’’ is one that is in frequent use and that is well understood. 
If there is occasion for the presence in Kenya Protectorate of military forces of 
the Crown it does not seem to me that they would fail to be denoted by the phrase 
“military on duty” because they were not recruited from Kenya Colony or 
Kenya Protectorate. I do not accede to the view that the phrase “ military 
on duty ” is a reference to the East African Rifles. It may well be that in 1929 
the contemplation would have been that the only military on duty who would 
be likely to cross the Nyali bridge would be the troops of the East African 
Rifles. But the agreement did not specify any limitation. In 1912 there was an 
ordinance (the King’s African Rifles Ordinance, Laws of Kenya, c. 40) dealing 
with the establishment of the King’s African Rifles. By art. 4 it is provided: 


“There shall be established and maintained in the colony one or more 
battalion or battalions of troops forming part of a regiment of His Majesty’s 
forces styled the King’s African Rifles hereinafter called ‘ the regiment ’.”’ 


By art. 5 it is provided: 


‘“‘ The regiment shall be charged with the defence of Kenya Colony, and of 
the Kenya, Uganda, Nyasaland and Somaliland Protectorates, with the 
maintenance of order and with such other duties as may be from time to 
time defined by the governor or commissioner of the colony or protectorate 
within which any portion of the regiment may from time to time be 
stationed.” 


Article 8 (1) deals with employment beyond the colony. A consideration of this 
ordinance reinforces the view which I would have formed apart from it that 
military forces are the forces of the Crown and that it would be inapposite and 
incorrect to regard the troops of the East Africa regiment as being * servants e 
of the Government of Kenya Colony and Protectorate. 

It was submitted that the words in cl. 24 of the agreement 


“ Tolls payable by government or government servants on duty other than 
as provided under cl. 23” 


showed that the “ police or military on duty ” referred to in cl, 23 were govern- 
ment servants and it was argued that the exclusion must have been of police who 
were government servants and of military who were government servants and 
that the latter must have been the East African Rifles. But sufficient substance 
is found for the words “ other than as provided under cl. 23 ” if they denote, 
as in my judgment they do, the police in the protectorate. It is provided by 
para. 10 of the Police Ordinance (Laws of Kenya, c. 36) that 


“Superior police officers and inspectors shall from time to time be 
appointed in such manner as a secretary of state may direct, and in the 
absence of any special directions on this behalf they shall be appointed in 
a similar manner to other officers in the service of the colony. 
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In the exemption from tolls of military on duty there is therefore no confinement 
to the military in the East African Rifles. a 

If this view is correct the question arises as to the position when a military 
vehicle is detailed to convey military personnel. Owing to events in Kenya 
there are many troops there. A leave camp has been established in Kenya 
Protectorate near where the bridge from Mombasa joins the mainland. It is 
recognised by the military authorities that troops at the leave camp will have 
occasion to go into Mombasa and transport for them is arranged. It happens, 
therefore, that drivers of military vehicles are ordered to drive to Mombasa 
and to carry military personnel. There may be occasions when relatives or 
friends are permitted to accompany such personnel. When a vehicle uses the 
bridge a toll will be demanded of its driver. If the driver qualifies to be within 
the words ‘military on duty” it seems to me to follow that no toll can be 
exacted either in respect of him or of his vehicle. What then is the position if 
he carries passengers ? In all normal circumstances_his only passengers would 

-be those whom he is authorised to convey. If the passengers are military on 
duty—then there is clear exemption from tolls. If the passengers are military 
who are not on duty or any relatives or friends who are permitted to be with 
them, then they will be chargeable for tolls to the extent that there is authority 
to charge. A reference to cl. 22 (d) of the agreement shows that a specified 
charge may be made for each one of the ‘‘ persons in excess of six in number 
travelling in any vehicle ’’. This I think is the basis on which the right to demand 
tolls from military not on duty should be founded. If military not on duty 
walk across the bridge a toll of ten cents per person may be demanded: if 
military not on duty are conveyed in a military vehicle on an authorised journey 
driven by a military driver on duty then for each person in excess of six in number 
travelling in the vehicle a toll of ten cents per person may be demanded. I 
consider therefore that because of the provisions of the agreement there was no 
liability to pay the tolls demanded. No exemption can be claimed or has been 
claimed in respect of private vehicles used by members of the military forces 
when on leave or otherwise not on duty. 

It was further submitted that liability could be resisted because the Crown 
enjoys a prerogative exemption from the payment of tolls: in support of this 
submission the decision in Westover v. Perkins (13) was cited as an illustration 
of exemption. I do not find it necessary to express an opinion how far the 
immunity of the Crown extends, for the reason that I consider that the Crown 
can by apt words in a grant provide for a liability in respect of tolls which might 
not otherwise arise. Questions often arise as to whether some particular Act of 
Parliament binds the Crown. No such questions arise here. We were referred to 
the decision in Weymouth Corpn. v. Nugent (14) where notwithstanding that in 

_an Act of Parliament certain specific exemptions from wharfage duties were 
provided for in favour of the Crown yet a general Crown exemption was upheld. 
CocKBuRN, C.J., said (6 B. & S. at p. 34): ; 


“The question here is, whether the Crown, acting through one of its 
servants, is liable in respect of stone brought into the harbour of Weymouth, 
for the use of the government works, to the duties imposed by stat. 6 Geo. 4, 
ce. 116. The doctrine as to the immunity enjoyed by the Crown from the 
payment of tolls arose in the times when tolls were leviable by virtue of a 
grant from the Crown, or by prescription from which a grant from the Crown 
was presumed; and it may well be assumed that when tolls were so granted 
the Crown did not intend to inelude itself in the liability to pay them. But 

‘whether or not that be the origin of the immunity, it has obtained from the 
earliest times, and we cannot suppose that the legislature took upon itself 
to make the Crown liable to the payment of these duties without mentioning 
the Crown in the statute. Even supposing that those who represent the 
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Crown could not succeed upon the first principle, I think the second con- 

cludes the case. The rule that the Crown is not bound by an Act of Parlia- 

ment unless specially named in it, applies in such a case as the present, where 
tolls and duties are taken under a local Act; so that this is not within the 
exceptional cases in which the Crown, though not named, is bound. Mr. 

Lush relies on s. 23, which contains exemptions in favour of the Crown, and 

he insists upon the doctrine that the expression in a statute of certain 

exemptions leads to the inference that it was intended by the legislature 
that there should be no others. But the case falls within the principle laid 
down in Bacon’s ABRIDGMENT, PREROGATIVE (E), p. 5, referred to in the 
argument, and we must suppose that the exemptions were inserted ex majori 
cautela, with the view of pointing out to those charged with the collection 
of the duties the cases most likely to arise, in which they were to abstain 
from demanding them. I am fortified in this opinion by the judgment of 

Lorp CAMPBELL in Westover v. Perkins (13).” 

In the present case, however, the Crown has by its grant provided for certain 
exemptions from and certain liabilities for tolls and has done so by arrangements 
which seem to me to be comprehensive and to exclude immunity beyond the 
extent prescribed. 

By the Army Act, as amended by subsequent Acts, certain exemptions 
from tolls are given which apply in a protectorate. All officers and soldiers of 
the regular forces on duty or on the march and all carriages (meaning vehicles 
for carriage or haulage other than those specially constructed for use on rails) 
belonging to Her Majesty or employed in her military service when conveying 
any such persons or returning from conveying them are exempted from payment 
of any tolls, in passing over any bridge, otherwise demandable by virtue of any 
Act, ordinance, order or direction of any legislature or other authority in a 
protectorate. (See s. 143 of the Army Act as amended.) ‘The tolls in the 
present case. do not seem to be 


“*demandable . . . by virtue of any Act, ordinance, order or direction of 
any legislature of other authority ”’ 


in the Kenya Protectorate. If they were, then any statutory exemption would 
only apply to officers and soldiers of the regular forces ‘‘ on duty or on the 
march ”. Officers and soldiers on leave would not therefore qualify for exemp- 
tion even if the statutory provision had applied. 

For the reasons which I have given I consider, therefore, that the appeal 
succeeds. It seems manifest that recent events in Kenya have caused a very 
different state of affairs from that contemplated in the year 1929. At all times, 
both during the period when sums of money were by agreement paid for the 
use by the military of the bridge and since that period, the expenses of the 
maintenance of the bridge have had to be undertaken by the company. It 
may be that increased user necessitates additional burdens of maintenance. 
The only duty of the court is to decide the legal position: but the proceedings 
may serve to clarify certain considerations which would seem to be important 
if discussions take place as to granting a new basis of demanding tolls. 


PARKER, L.J.: Interesting and important questions as to the exercise 
of the prerogative in a protectorate and as to the application therein of the Army 
Act, have been debated in this appeal but there is one short point which in 
my opinion is decisive in the Crown’s favour—namely, that on its true construc- 
tion the word “ military ” in the phrase 

‘military on duty or their equipment baggage or transport i 
in cl. 23 of the agreement of Oct. 9, 1929, includes all soldiers of the Queen. 

“'The matter arises in this way. Ever since 1890 the island of Mombasa off 
the coast of East Africa together with the strip of mainland opposite and to 
the north and south of it, all of which form part of the dominions of the Sultan 
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of Zanzibar, has been a British protectorate. Since 1920, following the annexa- 
tion of Kenya, the protectorate has been administered by the Governor of 
Kenya Colony and the legislature of that colony. By 1929, the company, then 
known as the Nyali Bridge and Development Company, had acquired a large 
estate for residential purposes on the mainland to the north of the island of 
Mombasa and desired to erect a bridge connecting the island with the mainland 
leading to this estate. On Oct. 9, 1929, the Government of Kenya Colony and 
Protectorate entered into an agreement with the company under the public 
seal permitting the company to erect a pontoon bridge connecting the island 
with the mainland on the terms therein contained. The bridge was to be con- 
structed according to drawings, calculations, plans and specifications approved 
by the director of public works and the government were to construct roads to 
connect the approaches at each end with existing highways. On completion, 
permission was to be obtained from the government to open the bridge and on 
such permission being given the company 


‘“‘ shall open the bridge to traffic and subject to the payment of the tolls 
hereinafter laid down the bridge shall be kept open to every vehicle the 
weight of which when laden is less than five tons and to all foot passengers 
and animals ”’ 

(see cl. 12). By cl. 13, the bridge was to be kept open for traffic as aforesaid 
continuously except when closed for repairs or by order of the director of public 
works. The responsibility for repair rested with the company who were entitled 
to charge tolls. Clauses 22, 23 and 24 deal with tolls. 

“Clause 22: Tolls payable by members of the public for crossing the 
bridge shall not exceed the following: 


Shillings cents 


(a) All passenger vehicles (persons limited to six) 2 00 each 
(b) Motor bieyeles and rickshaws .. ¥ 8 . 50 each 
(c) Push bicycles ss és i + ue 25 each - 
(d) Foot passengers or persons in excess of six in 

number travelling in any vehicle si sis 10 each 
(e) Animals... i ee ie *- as 10 each 
(f) Animals laden = oo ie = se 25 each 
(g) Vehicles for commercial purposes loaded or 

empty not exceeding 1} tons... Si i 2 50 each 
(h) Vehicles exceeding 14 tons but not exceeding 5 

tons (limit 5 tons without permission as in cl. 12) 4 00 each 


Note: The tolls payable under (a), (b), (c) and (d) shall cover all baggage 
goods etc. conveyed. 
‘Clause 23. No tolls shall be levied in respect of police or military on 
duty or their equipment baggage or transport. 
“Clause 24. Tolls payable by government or government servants on 
duty other than as provided under cl. 23 shall be those specified in cl. 22 
less twenty-five per centum.”’ 


After the outbreak of war, Imperial troops were sent to Kenya and after a 
time a transit and leave camp was established on the mainland on the company’s 
estate with the result that civilian traffic over the bridge became negligible and 
receipts therefrom were insufficient to provide for the maintenance of the bridge 
It was, however, agreed between the military authorities and the company that 
the military traffic would pay something, albeit not a full rate. By 1948, however 
Imperial troops were still stationed in Kenya and the army authorities in that 
year stood on what they conceived to be their strict rights and refused to pa 
tolls for military traffic. The company for their part took up the attitude that 
under the agreement only the King’s African Rifles were exempt from tolls and 
ultimately these proceedings were brought, not, be it observed, against the other 
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party to the agreement but against Her Majesty’s Attorney-General as repre- 
senting the Crown in this country for a declaration that, in effect, Imperial troops 
were liable to pay tolls. 

Speaking for myself, I cannot construe “ military” in cl. 23 as meaning 
anything less than the soldiers of the Queen. Save that the privates, non- 
commissioned officers and native officers of the King’s African Rifles are recruited 
locally in East Africa, are paid by the Government of Kenya Colony and that the 
regiment is charged primarily with the defence of Kenya Colony and the Pro- 
tectorate, I can see nothing to distinguish them from other soldiers of the Queen. 
The regiment’s officers, other than native officers, are appointed by the Secretary 
of State and all ranks take, on enlistment, the usual declaration of allegiance to 
Her Majesty. In treating ‘‘ military ” as confined to the King’s African Rifles 
the learned judge was, I think, largely influenced by the wording of cl. 24 which 
provided that government servants on duty other than as provided under cl. 23 
should only pay seventy-five per cent. of the tolls prescribed by cl. 22. This, 
so the argument runs, shows that the “‘ military ”’ in cl. 23 were being treated as 
servants of the Government of Kenya Colony and Protectorate and no military 
other than the King’s African Rifles could be described, however inaptly, as 
servants of that government as opposed to servants of the Queen. The fallacy 
of this argument, as it seems to me, is that cl. 23 also exempts police which in 
Kenya Colony and Protectorate are servants of that government and, accordingly, 
the expression in cl. 24, ‘‘ other than as provided under cl. 23’ was necessary. 
The argument, based on cl. 24, could, as it seems to me, only be valid if it were 
possible to read cl. 23 as itself a proviso to cl. 24. To do so, however, would 
be to rewrite the clauses and not to ascertain the intention of the parties from the 
language used. 

The matter does not end there, however, since the main traffic over the bridge 
now consists of military vehicles in charge of a military driver, himself on duty, 
carrying soldiers on leave or the families and friends of soldiers at the camp. 
Such passengers are not persons who have “ thumbed ”’ a lift but persons for 
whom the military authorities choose to provide transport. Sometimes no one 
but the driver is on duty, sometimes some of those carried are also on duty. 
The Crown contends: (1) that where a military vehicle has been detailed by the 
military authorities to cross the bridge in charge of a military driver on duty 
neither the driver nor the vehicle is chargeable; and (2) that by reason of paras. 
(a) and (d) of cl. 22 the first six persons (including the driver) are exempt from 
tolls whether they are on duty or not and that only any excess over six if not on 
duty are chargeable. 

As to the first contention I agree with the learned judge who said: 


“‘T think that the right way to read it here is that it is an exemption, as it 
says, of military on duty or that which is going with the military on duty, 
the transport, and that the transport in such a case is going with a driver on 
military duty, and I think in those circumstances it would be exempt. 


When one or more (apart from the driver) of those carried are on duty, then the 
vehicle is clearly “ their transport ” notwithstanding that others in the vehicle 
may be on leave. Further, where the only person on duty is the driver I should 
have thought that the vehicle was transporting him notwithstanding that he was 
the driver and that accordingly the vehicle could properly be described as his 
transport. In this connection it is to be observed that, under the somewhat 
similar words of s. 143 of the Army Act, it has been assumed that an officer's 
private car which he was authorised to use for journeys on duty was exempt 
from tolls though carrying no one but the officer who was the driver (c.f. the first 
of the two cases dealt with in A.-G. v. Selby Bridge Proprietors (15). And this 
was so despite the fact that on the particular wording of that section which deals 
specifically not only with vehicles carrying soldiers on duty but vehicles telatieey 
from carrying the same, it was arguable that the driver was not a person conveyed, 
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As to the second contention, it would be an odd result that military not on 
duty should not be chargeable if carried in a military vehicle but chargeable if 
they were on foot. Yet, where is the power to charge such a person if he is one 
of six passengers in the vehicle ? It would have been possible to provide that 
such a person should be chargeable, but nowhere are there to be found words 
apt to charge him. He is indeed a casus omissus and one can think of others 
in going through cl. 22. It was suggested that there was power nevertheless to 
lay down fresh classes of person liable to tolls, but in my opinion, el. 12 affords a 
conclusive answer to the existence of such a power. As I have already indicated, 
cl. 12 provides that the bridge is to be kept open to all traffic subject only to the 
payment of the tolls actually prescribed in the agreement. It seems to me, 
therefore, that the Crown is right also in this contention. 

That is sufficient to decide this case, but since the other points have been fully 
argued and have been dealt with by the learned judge it is only right that I 
should express my views shortly on them. 

The prerogative. The Crown contends that the permission to charge tolls 
given by the agreement was given in the exercise of the prerogative right to grant 
a franchise of pontage and that whatever the agreement says all Crown servants 
are exempt from paying such tolls. So far as this country is concerned, it is 
clear that no man can lawfully charge a toll unless authorised so to do by Act of 
Parliament or by a grant of franchise from the Crown and such a grant to be 
valid must be by royal charter or by letters patent under the Great Seal. It is 
said, however, that the prerogative does not run in Kenya Protectorate, first, 
because the sovereignty of the territory is still in the Sultan of Zanzibar and, 
secondly, because in any event the local law does not incorporate the common 
law in so far as such prerogative rights are concerned. 

The position in the protectorate is, shortly, as follows: As I have said, the 
territory in question, together with the other dominions of the Sultan, became 
in 1890 a protectorate. By an agreement made in 1895 the administration of the 
territory was handed over by the Sultan to officers appointed by the British 
government who were to be responsible solely to that government. They were 
to have full power in regard, in particular, to the executive and judicial adminis- 
tration and the levy of taxes, duties and tolls and were to have control over roads, 
waterways and other means of communication. The agreement, however, 
expressly provided that the sovereignty of the territory was to remain in the 
Sultan. It seems to me that at that point of time Her Majesty’s prerogative 
powers in regard to this territory cannot be described as a residue of powers 
legally left in the hands of the Crown but are in truth the plentitude of the 
Sovereign’s powers in regard to the matters handed over to her by the agreement. 
It is by virtue of this plentitude of powers that Her Majesty can thereafter set up 
legislative and executive authority for the territory and can lay down the law to be 
_ applied therein. Unless and until her powers are curtailed by the constitution 


set up for the territory or by the law made applicable therein, Her Majesty 


governs by virtue of the prerogative. In truth and in fact the sovereignty 
remaining in the Sultan is but a residue of sovereignty. But even if I am wrong 
in this it is, I think, clear that these courts will not consider the limits of the 
jurisdiction granted by treaty or otherwise to Her Majesty. Such limits may be 
extended by sufferance and usage and the courts will and must assume that the 
legislative or other acts in question are within the jurisdiction granted. All 
that they can do is to look at the instrument manifesting the exercise of the 
jurisdiction to see whether it has been lawfully exercised, according to the law 
in force (cf. Sobhuza II v. Miller (4)). 

I turn, therefore, to the relevant legislation in force in 1929. By art. 5 of 
the Kenya Protectorate Order in Council, 1920 (S.R. & O. 1920 No. 2343), the 
Governor of Kenya Colony was authorised, empowered and commanded to exer- 


cise on His Majesty’s behalf all such powers and jurisdiction as His Majesty 
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before or after the passing of the order had or might have in the territories and to 
that end to do or cause to be taken all such measures and to do or cause to be 
done all such matters and things therein as were lawful. It is clear, therefore, 
that if the local law has not curtailed the prerogative power to grant a franchise 
of pontage the governor had the power to make such a grant. By art. 15 of the 
East Africa Order in Council, 1902 (S.R. & O. 1902 No. 661), as amended in 1911 
by S.R. & O. 1911 No. 243, it was provided that civil and criminal jurisdiction 
should, so far as circumstances admit, be exercised in conformity with the Indian 
law in force in East Africa and subject thereto 


“in conformity with the substance of the common law the doctrines of 
equity and the statutes of general application in force in England on Aug. 
12, 1897.” 

To this there was a proviso in these terms: 


“ Provided always that the said common law doctrines of equity and 
statutes of general application shall be in force in the protectorate so far 
only as the circumstances of the protectorate and its inhabitants and the 
limits of His Majesty’s jurisdiction permit, and subject to such qualification 
as local circumstances render necessary.” 


I should have thought that it was quite impossible to suggest that the preroga- 
tives of the Crown were not within the substance of the common law. Nor, in 
my view, can it be said that the proviso cuts down or ousts the right to grant a 
franchise of pontage. Indeed, by applying the common law “ subject to such 
qualifications as local circumstances render necessary” the necessity for the 
grant being made by matter of record is obviated and it is sufficient if the grant 
is made under the public seal. Nor do I think that the words “ and the limits of 
His Majesty’s jurisdiction permit ” are intended to open the door to an investiga- 
tion of the jurisdiction acquired by treaty, usage or sufferance, but in any event, 
as I have already said, the agreement of 1895 gives ample power. 

In my opinion, therefore, the permission to charge tolls given to the company 
by the agreement of 1929 amounted to a prerogative grant of a franchise of 
pontage and the question of Crown exemption then arises. As I understand it, 
the Crown is exempt from payment of tolls-thorough, but 1s not exempt from 
payment of tolls-traverse, and this whether the tolls are in respect of highways, 
bridges or ferries. In Hammerton v. Earl of Dysart (3), LORD PARKER OF 
WappINcTon said ({1916] 1 A.C. at p. 78): 


‘Tolls are generally classified as tolls-traverse and tolls-thorough. If, 
apart from the franchise, no one would have had a right to do that for 
which the toll is charged, the toll is a toll-traverse. If, apart from the 
franchise, anyone would have had the right to do that for which the toll is 
charged, the toll is a toll-thorough. In the former case the consideration 
moving to the public may be found in the right conferred on the public by 
the franchise. For example, if before the creation of the franchise the road 
for the use of which toll is charged was a private road, the consideration may 
be the dedication of the road to the public. In the latter case the con- 
sideration moving to the public cannot be the dedication of the road, for the 
road was ex hypothesi at the time of creation of the franchise already a 
public road. It must be found elsewhere, for example, in an obligation to 
keep the road in repair.” 


Applying this test I should have thought that the tolls in the present case were 
tolls-traverse and, accordingly, that there was no Crown exemption except, of 
course, in so far as it is expressly provided for in the grant. But quite apart 
from this I am not satisfied that the principle in Weymouth Corpn. v. Nugent (14), 
applies in the circumstances of the present case. — Te 

The Army Act, s. 143. This provision is applicable, since 1932, in a pro- 
tectorate (see the definition of colony and court of summary jurisdiction In 
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s. 190). Accordingly it runs in the protectorate and the only question is whether 
the tolls demandable by virtue of the agreement of 1929 are 
““demandable . . . by virtue of any Act, ordinance, order or direction 
of any legislature or other authority.” 

In my opinion these words are not wide enough to embrace the agreement. The 
words ‘‘ order or direction of any . . . other authority ” contemplate delegated 
legislation. Indeed it is to be observed that so far as this country is concerned 
the exemption does not apply unless the tolls are demandable by virtue of an 
Act of Parliament. In my opinion the exemption was not intended to apply 
anywhere to tolls demandable by virtue of a royal grant of franchise. However, 
therefore, the matter is approached, this case, as it seems to me, falls to be 
determined on a true construction of cl. 23 of the agreement of 1929 which I 
dealt with at the outset. I would only add this: this agreement falls to be 
applied in circumstances quite different from those which the parties could have 
envisaged in 1929. I have in mind in particular the presence of this leave camp. 
Once, however, the legal position has been ascertained, I have no doubt that the 
Crown will be prepared to negotiate an agreement to meet these altered 
circumstances. I would allow this appeal. 

Appeal allowed. 


Solicitors: Treasury Solicitor; Travers Smith, Braithwaite & Co. (for the 


plaintiff company). 
[Reported by Puitiepa Price, Barrister-at-Law.] 


M. W. HARDY & CO., INCORPORATED v. A. W. POUND 
& CO., LTD. 


[Court oF AprEat (Lord Goddard, C.J., Singleton and Romer, L.JJ .), February 
10, 11, 25, 1955.] 


Sale of Goods—Licence necessary for export—Whether buyers’ or sellers’ duty 
to obtain—English contract—Export licences granted only to Portuguese 
suppliers. 

Conflict of Laws—Contract—Sale of goods f.a.s.—Proper law of contract English 
—Goods to be shipped from foreign port—Licence necessary for export— 
Whether sellers’ duty to obtain licence having regard to foreign law. 

By a contract made in London in April, 1951, the sellers, an English 
company, agreed to sell to the buyers, an American company, for United 
States dollars, a quantity of Portuguese turpentine f.a.s. buyers’ tank 
steamer at Lisbon during the second half of May, 1951, payment by con- 
firmed irrevocable credit in sellers’ name in Lisbon. At the time when the 
contract was made, the sellers knew that the buyers required the goods for 
shipment to Eastern Germany. The sellers then entered into a contract to 
purchase the goods from suppliers in Portugal. Under Portuguese law, at 
all material times, the export of turpentine was prohibited except under 
licence, export licences were granted only to Portuguese suppliers, and 
goods could not be delivered f.a.s. at Lisbon until they had been cleared 
through the Portuguese Custom House where the licence had to be produced. 
There was no mention of an export licence in the contract between the 

~ ‘buyers and sellers, and at the date of the contract the buyers, apparently 

' did not know that a licence was necessary ; but the contract between iis ; 

sellers and their Portuguese suppliers was subject to the licence being 
- granted. On May 4, 1951, the buyers wrote to the sellers giving them the 
name of the tanker which they had chartered and enclosing a copy of the 
charterparty which showed that the goods were to be carried to Rostock 
and, subsequently, the buyers opened a letter of credit in the sellers’ name 
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in Lisbon. On May, 22 the suppliers applied to, the Portuguese authorities 
for a licence to export the turpentine to Rostock but the application was 
refused, and, in consequence, the goods could not be delivered f.a.s. the 
buyers’ tanker at Lisbon since they could not be cleared through the 
customs. The buyers were not prepared to give shipping instructions for 
any port other than Rostock. On the question whether it was the duty of the 
buyers to have obtained the export licence, 

Held: although the proper law of the contract was English, the per- 
formance of the contract; so far as it was to be carried out in Portugal, was 
to be regulated by the law of Portugal, and, as the only persons to whom 
the Portuguese authorities would grant an export licence were the Portuguese 
suppliers, the duty of obtaining the licence was on the sellers, because they 
alone were in touch with the Portuguese suppliers; and, therefore, the 
buyers were not in default. 

Brandt (H. O.) & Co. v. Morris (H. N.) & Co., Lid. ([1917] 2 K.B. 784) 
distinguished. 

Appeal allowed. 


[ As to F.A.S. Contracts, see 29 Hatspury’s Laws (2nd Edn.) 228, para. 308. 

As to the Party on whom the Duty to Obtain a Licence falls, see 8 HALSBURY’sS 
Laws (3rd Edn.) 182, para. 315; and for cases on the subject, see 12 DicEst 
(Repl.) 451, 3395, 3398; 39 DicEst, 3rd Supp., 894a, 2562b. 

As to Contracts being Governed by the Law where they are to be Performed, 
see 7 Hatspury’s Laws (3rd Edn.) 74, para. 139; and for cases on the subject, 
see 11 Dicrst (Repl.) 427, 743 et seq.] 


Cases referred to: 
(1) Brandt (H. O.) & Co. v. Morris (H. N.) & Co., Ltd., [1917] 2 K.B. 784; 
87 L.J.K.B. 101; 117 L.T. 196; 39 Digest 666, 2555. 
(2) Re Anglo-Russian Merchant Traders & Batt (John) & Co. (London), [1917] 
2 K.B. 679; 86 L.J.K.B. 1360; 116 L.T. 805; 12 Digest (Repl.) 451, 
3395. 


Appeal. 

The buyers, M. W. Hardy & Co., Incorporated, appealed from an order of 
McNarr, J., dated Nov. 12, 1954, whereby he gave judgment for the sellers, 
A. W. Pound & Co., Ltd., on a Special Case stated by the Board of Appeal of the 
London Oil and Tallow Trades Association (Incorporated). 

The dispute arose out of a contract made in England whereby the sellers 
agreed to sell to the buyers a quantity of Portuguese turpentine f.a.s. buyers’ 
tanker in Lisbon. The buyers intended to ship the turpentine to East Germany 
and chartered a tanker to sail to Rostock. By Portuguese law the export of 
turpentine was prohibited except under licence, and an application by the 
sellers’ Portuguese suppliers for a licence to export the turpentine, the subject- 
matter-of the contract, to Rostock was refused by the Portuguese authorities. 
The sellers thereupon asked the buyers for new instructions for shipment of 
the goods but the buyers refused to give shipping instructions for any port other 
than Rostock and treated the contract as at an end. The parties having sub- 
mitted the dispute to arbitration, the arbitrators awarded that the buyers were 
in default in respect of failure to accept delivery. The buyers appealed from the 
arbitrators’ award to the Board of Appeal of the London Oil and Tallow Trades 
Association, asking them to state their award in the form of a Special Case for 
the decision of the court. The questions of law for the opinion of the court were: 
(i) Did the refusal by the Portuguese authorities of a licence for the export of the 
contract goods to Eastern Germany operate to discharge the contract between 
the sellers and the buyers ? (ii) Did the refusal of the export licence (a) excuse 
the sellers from making delivery, or (b) excuse the buyers from taking delivery ? 
(iii) Did the sellers’ failure to obtain a licence for the export of the goods to 
Rostock constitute a breach of contract by the sellers ? (iv) Was there a duty 
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to obtain an export licence from Portugal in respect of the contract goods (a) vs 
the sellers or (b) on the buyers ? (v) Were the obligations of the echo ot oO 
obtaining export licences governed by English or Portuguese law ? oe as 
either and which party liable to the other in respect of _ failure to make Se 
take delivery of the contract goods ? (vii) Did the buyers failure to order the 
goods to be placed alongside a vessel by which the goods might etentele: 
exported from Portugal constitute a breach of contract by the buyers ? (viii) Di 
a letter dated May 29, 1951, from the buyers to the sellers constitute a wrongfu 
repudiation of the contract by the buyers? The board held, subject to the 
opinion of the court, that the refusal by the Portuguese authorities of a licence 
for the export of the contract goods to Eastern Germany operated to discharge 
the contract between the sellers and the buyers, and they reversed the award 
of the arbitrators. McNarr, J., held that the buyers were in default, and 
restored the award of the arbitrators. 
Leonard Caplan, Q.C., and N. Lawson for the buyers. 


’ G. Roche for the sellers. 
: hes Cur. adv. vult. 


Feb. 25. LORD GODDARD, C.J.: I will ask Stneieton, L.J., to read 
the first judgment. ; 


SINGLETON, L.J.: This appeal arises out of an agreement for the sale 
of a quantity of turpentine. The agreement was made in London. The goods 
to which the contract related were in Portugal. McNarr, J., held that the buyers 
were in default and that they were liable in damages for breach of contract. 
The buyers appeal against that judgment. M. W. Hardy & Co., Incorporated, 
which is an American company and is hereinafter referred to as “ the buyers ”’, 
entered into an oral contract with A. V. Pound & Co., Ltd. (hereinafter called 
“the sellers ’’) under which the former agreed to buy from the latter three 
hundred metric tons of Portuguese gum spirits of turpentine of good merchant- 
able quality at a price in U.S. dollars equivalent to 11,000 eseudos per one 
thousand kilos net, f.a.s. buyers’ tank steamer at Lisbon during the second 
half of May, 1951, payment by confirmed irrevocable credit in sellers’ name in 
Lisbon. The contract was confirmed in writing, and its terms are set out in a 
letter from the sellers to the buyers dated Apr. 20, 1951. The buyers required 


the goods for shipment from Lisbon to Rostock in Eastern Germany. The | 


sellers, at the time when they entered into the contract, knew that the buyers 
contemplated Eastern Germany as the destination for the goods. On Apr. 20 
they wrote to their suppliers: ‘‘ we have now been told definitely that the 
destination of this material is Germany.’’ On May 4, 1951, the buyers advised 
the sellers that in connection with the contract they had chartered the tanker 
Elizabeth B. with lay days May 20-30, 1951, and they enclosed a copy of the 
charterparty, which shows that the goods were to be carried from Lisbon to 
Rostock. On May 8, 1951, the sellers wrote to the buyers: 


‘“ We thank you for your letter of yesterday advising us that the owners of 
the tanker Elizabeth B have given notice of readiness to load the three 
hundred tons Portuguese turpentine, covered by the above contract, on 
[May 24/25]. We also confirm our telephone conversation of yesterday 
evening when we requested you to arrange for the opening of a transferable 
credit, in dollars, in our name with the Banco Burnay in Lisbon. The credit 
should be opened for the equivalent of about 3,300,000 escudos—converted 
at the official rate ruling in Lisbon at the time of opening the credit. It 
would be as well to allow for a margin on this sum as the shipping weight 
may be slightly under or above three hundred metric tons.” 


The buyers opened a letter of credit in accordance with the terms of the 
contract. The tanker Elizabeth B. arrived at Lisbon in due time and was there 
ready to receive the contract goods. The goods were in Lisbon waiting to be 
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brought forward to the customs. Under Portuguese law turpentine cannot be 
exported without an export licence. On May 22 the sellers’ suppliers applied 
to the Junta* for an export licence to export the turpentine to Rostock, and on 
May 24 the Junta refused the application. Again, under Portuguese law goods 
eannot be delivered f.a.s. at Lisbon until they have been cleared through the 
Portuguese Custom House, where the necessary export licence must be produced. 
The result of this was that the sellers were unable to deliver the goods f.a.s. 
Various telephone conversations took place between the parties, and the letters 
of May 29, which I must read, passed. The sellers wrote to the buyers as follows: 


** Dear Sirs, We refer to our recent telephone conversations with regard 
to the three hundred tons Portuguese turpentine sold to you for account: of 
your New York office on [Apr. 20], and covered by our contract of that date. 
In our opinion the refusal of the Portuguese authorities to grant an export 
licenee for Rostock does not invalidate the contract which calls for delivery 
‘f.a.s. buyer’s tank steamer in Lisbon.’ The turpentine is available for 
immediate delivery and we must ask you to let us have today new instruc- 
tions for shipment of the goods. Yours faithfully, A. V. Pound & Co. 
Ltd. (Sgd.) A. V. Pound, director.” 


The reply from the buyers was: 


“Dear Sirs, Re: three hundred tons Portuguese turpentine for Eastern 
Germany. We are in receipt of your letter of today’s date and would like 
to inform you that under no circumstances are we prepared to give you 
shipping instructions for any other port than Rostock. The goods were 
bought for that port and confirmed by you for shipment to Eastern Germany. 
Your inability to ship the goods to Eastern Germany constitutes a breach 
of contract and we must hold you fully responsible for any damages suffered 
by us in consequence of such default. We have not been able to complete 
negotiations with our customer regarding a replacement of the parcel and we 
must reserve the right to substantiate our claim at a later date. We are also 
holding you responsible for any damages sustained by us through cancelling 
the charter of the steamer Elizabeth B. We would like to add that your 
letter of [May 29] constitutes a complete change of attitude on your part 
and we can only°gather from this that you do not wish to continue the 
amicable and informal negotiations which have taken place so far and under 
the circumstances and in order to safeguard our interest, we propose to con- 
tinue this correspondence through our legal advisers. Yours faithfully, 
M. W. Hardy & Co., Ltd.” 


Those letters set out the main contentions of the parties. 

There is an arbitration clause in the contract. Arbitration was claimed, and 
arbitrators who were appointed awarded that the buyers were in default, and 
they assessed the damages payable by the. buyers to the sellers at the sum of 


- 300,000 escudos. The buyers appealed to the Board of Appeal of the London 


Oil and Tallow Trades Association, whose award was stated in the form of a 
Special Case. The board held, subject to the opinion of the court, that the 
refusal by the Portuguese authorities of a licence for the export of the contract 
goods to Eastern Germany operated to discharge the contract between the 
sellers and the buyers, and, accordingly, they reversed the award of the arbi- 
trators. On Nov. 12, 1954, McNair, J., having heard argument on the Special 
Case, decided in favour of the sellers and restored, in effect, the award of the 
arbitrators with the result set out in para. 23 of the Casef. 


ee ie .nteatiad a . . . 

* Junta Nacional dos Resinosos, which controlled all sales of turpentine within and 
from Portugal. 7 

+ By para. 23 of the Special Case, on the basis that the buyers were liable in damages but 
that the sellers should have mitigated their damages in the manner 1n which they in fact 
did, the board awarded that the buyers should pay to the sellers the sum of 300,000 escudos, 
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The judgment of the learned judge appears to be based mainly on the decision 
of the Court of Appeal in H. O. Brandt & Co. v. H. N. Morris & Co., Ltd. (1). 
In that case the buyers [H. O. Brandt & Co.] were a business house in Manchester, 
and Morris & Co., Ltd., the sellers, were manufacturers of aniline oil in the 
neighbourhood of Manchester. On Sept. 3, 1914, the buyers agreed to buy from 
the sellers sixty tons of pure aniline oil with deliveries spread over the period 
from September, 1914, to January, 1915, mode of delivery f.o.b. Manchester. 
After the contract was made the export of aniline oil was prohibited by an 
Order in Council, but licences to export were granted in certain cases. No 
deliveries were made in December, 1914, or January, 1915. It appeared from 
the correspondence that during the time when ‘the prohibition was in force the 
buyers left it to the sellers to apply for a licence to export. The sellers, accord- 
ingly, applied in September to the Board of Trade for a licence, which was 
refused, but on an application in December a licence was granted for a shipment 
in January, 1915, but the licence arrived too late for shipment during that 
month. The evidence also showed that in time of war the name and address of 
the person to whom. goods intended for export were to be sent must be stated. 
The buyers claimed damages for non-delivery of the balance of the sixty tons 
of aniline oil. The sellers contended that the buyers were not entitled to sue on 
the contract*; that during the time when the prohibition against export was in 
existence they were “ prevented ”’ from making deliveries within the meaning 
of condition 1 of the contract; and that, as to the period from Sept. 25 to Dec. 11, 
the prohibition was removed on an undertaking given by them and the only 
two other manufacturers of aniline oil in this country to supply the home demand 
first before exporting any oil, that after supplying the home demand there was 
no oil or hardly any left for export, and that this amounted to a “ prevention ”’. 
LAWRENCE, J., held that the buyers were parties to the contract and were 
entitled to sue on it; that during September, notwithstanding the prohibition, 
the sellers had in fact exported twenty tons of aniline oil; that as to the period 
from Sept. 25 to Dec. 11, during which there was no prohibition, the undertaking 
to the Board of Trade did not amount to a prevention; that in respect of the 
period after Dec. 11 the sellers, who had taken on themselves the obligation of 
obtaining a licence, did not make sufficient applications for a licence; and that 
therefore the sellers had no defence to the action. On appeal it was held by the 
Court of Appeal that the obligation of applying for a licence lay on the buyers 
and not on the sellers, and the judgment which had been given in favour of the 
buyers was set aside. 

Viscount READING, C.J., said ([1917] 2 K.B. at p. 795): 


‘* As regards the December and January deliveries, the learned judge held 
that there was a duty on the defendants to use their best endeavours to 
obtain a licence to export the oil, and he was not satisfied that they had done 
so; and that, even if the duty was not imposed on them by the contract, 
they had taken upon themselves the duty. I am unable to agree with 
the learned judge that the duty of applying for the licence was upon the 
defendants. They had contracted to sell f.o.b. They had therefore contracted 
to put the oil on board a vessel selected, not by them, but by the plaintiffs. 
It was the duty of the plaintiffs to find the ship, and the facts which it was 
necessary to state when a licence had to be applied for were known to them 
and not to the defendants. All that the sellers know in such a case is that 
they have sold the goods to their buyers. I have therefore come to the 
conclusion that there was no such duty on the defendants as the learned 
judge has found, and the result is that the defendants have not committed 
a breach of the contract in not delivering in December and J anuary.” | 


* This contention was based on the fact that, in the bought and sold 
the parties, ‘‘ For and on behalf of ” an American firm pe pearas under the clang aoe 


F : 
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A Scrutton, L.J., said (ibid., at p. 798): 


“ The next point is this: This is a contract to sell sixty tons of aniline oil 
f.o.b. Manchester. At the date of the contract there was no prohibition 
against the export of aniline oil. In Re Anglo-Russian Merchant Traders & 
John Batt & Co. (London) (2), the contract was a c. and f. contract, and at the 
date thereof there was an existing prohibition against export except under 
a licence. A question arose as to whose duty it was to obtain a licence. 
BarILHacueE, J., held that the person who had contracted to sell undertook 
to obtain the licence or to pay damages. This court held that, as there was 
a finding of fact that the seller had done all in his power to get a licence, at 
any rate his obligation was not higher than that, and that therefore he was 
not liable. In this case it becomes necessary to go further and to decide 
whether in this f.o.b. contract the obligation to obtain a licence, in case there 
should after the making of the contract be a prohibition against export, lies 
upon the sellers or the buyers. In my opinion it lies upon the buyers. The 
buyers must provide an effective ship, that is to say, a ship which can legally 
carry the goods. When the buyers have done that the sellers have to put 
the goods on board the ship. If that is so, the obtaining of a licence to export 
is the buyers’ concern. It is their concern to have the ship sent out of the 
country after the goods have been put on board, and the fact that under 
s. 8 of the Customs and Inland Revenue Act, 1879, as amended by s. 1 of the 
Customs (Exportation Prohibition) Act, 1914, a prohibition against export 
includes a prohibition against bringing the goods on to any quay or other 
place to be shipped for exportation does not cast the duty of obtaining the 
licence on the sellers. Bringing the goods on to the quay is merely sub- 
sidiary to the export which is the gist of the licence. In my view, therefore, 
in a contract of this kind it is for the buyer to get the licence. It is further 
said that, if the duty prima facie was on the buyers to get the licence, in 
this case the correspondence shows that the sellers took upon themselves the 
burden of getting it. Having carefully considered the correspondence I 
have come to the conclusion that theré is nothing in it from which I can 
say that legally any such burden is placed on the sellers.” 


There is no doubt that, if the decision in Brandt's case (1) covers the case 
now under appeal, the sellers are entitled to succeed. The question for deter- 
mination is whether, on the contract which the court is now asked to consider, 
the duty on the buyers is the same as it was held to be in Brandt's case (1). 
There are differences. In the one case the contract was a f.o.b. contract; m 
the other it is a f.a.s. contract. I do not think that that of itself is of much 
help. Of more importance are the facts that in Brandt’s case (1) both contracting 
parties were Manchester business people and that they were contracting with 
regard to something produced in this country and which the buyers wished to 
export. There was no need for a licence to export at the time the contract was 
made. The buyers alone knew where they wished the goods to go and to whom 
they wished them to go, so that they alone could supply the necessary infor- 
mation when a licence to export the goods was required (see the judgment of 
Viscount READING, C.J., quoted at p. 670, letter G, ante). In the case which we 
are considering an export licence from Portugal was necessary at the date when 
the contract was made. That does not appear to have been within the knowledge 
of the buyers, but it was known to the sellers. The confirmation note of ws 
contract with their suppliers, which is dated Apr. 23, 1951, contains the words 
“Subject to usual agreement of the Junta Nacional Dos Resinosos being 

nted.” 

a take these findings from the Case Stated by the board: . 
“20 (a) The buyers required the said goods for shipment from ooh we 

Rostock in Eastern Germany. The sellers knew at the time they en ee 

into the contract that the buyers contemplated Eastern Germany as 
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destination for the said goods. (b) The sellers did not disclose to the 
suppliers at the time of entering into the contract with the suppliers [on 
Apr. 23, 1951] that the destination of the said goods was Eastern Germany. 
(c) At all material times it was unlawful by Portuguese law to export turpen- 
tine from Portugal without an export licence. The Junta Nacional Dos 
Resinosos (hereinafter called ‘the Junta’) was the body in Portugal 
delegated by the Portuguese government with the power of granting export 
liceneés for the export of turpentine from Portugal. (d) The Junta con- 
trolled all sales of turpentine both within and from Portugal. By Portuguese 
law sales of turpentine within Portugal did not require a licence, but could 
only be transacted between a registered supplier (of whom the suppliers in 
this case were one) and a registered retailer. No sale of turpentine in 
Portugal could be transacted between a registered supplier and a person 
other than a registered retailer unless the sale were for export. (e) By 
Portuguese law in a sale for the export of turpentine the duty of obtaining 
the necessary export licence was cast upon the Portuguese supplier, who 
had to be registered with the Junta. The Junta would only entertain 
applications for export licences from suppliers registered with them. 
Neither the sellers nor the buyers were registered with the Junta, either as 
suppliers or as retailers. (f) By Portuguese law goods cannot be delivered 
f.a.s. at Lisbon until they have been cleared through the Portuguese Custom 
House, where the necessary export licence must be produced.” 


Paragraph 11 of the Case Stated reads: 


“On May 22, 1951, the suppliers applied to the Junta for an export 
licence to export the said turpentine to Rostock, and on May 24, 1951, the 
Junta refused the application.” 


The learned judge held that the duty of obtaining an export licence was on the 
buyers, or that, at any rate, the risk of failure to obtain the export licence was 
on them, and that they were responsible in damages. On behalf of the buyers it 
was submitted to this court that that conclusion was wrong, and that, on the 
facts of this case, there was no such duty on the buyers. Counsel for the sellers 
relied on the decision of this court in Brandt’s case (1). 

I am unable to see that, in the case now under appeal, the duty of obtaining 
an export licence was on the buyers. I suppose that they got into touch with the 
sellers because of the sellers’ connection with Portugal; the correspondence 
which is exhibited shows something of the friendly relationship which existed 
between the sellers and their suppliers. The buyers could not obtain a licence. 
It does not appear that they were given the name of the suppliers, though the 
sellers had written to their suppliers on May 8, 1951, that they had given the 
suppliers’ name to the buyers. I do not know when the buyers first knew that 
a licence to export turpentine from Portugal was necessary. The letter from the 
sellers to the buyers dated May 29, 1951, shows that there had been telephone 
conversations and refers to the refusal of the Portuguese authorities to grant an 


export licence for Rostock. The Portuguese suppliers had written to the sellers 
on May 25: 


‘‘ As advised, we did everything possible to obtain the export licence, so 
that the goods in question could be shipped to Rostock. However, for 


political reasons, this was not possible as already explained to Mr. Pound 
over the telephone.,”’ 


No one appears to have suggested until the trouble arose that the buyers ought 
to do anything in regard to a licence. The commodity was in Portugal. Both 
parties seem to have assumed that the suppliers would arrange for a licence. 
The suppliers and the sellers knew at an early stage that the buyers intended to 
ship the goods to Rostock, and apparently no difficulty was foreseen. It had been 
arranged that payment should be made in a way fit for a consignment destined 


A 





C.A.] HARDY & CO. v. POUND & CO., LTD. (Stnateton, L.J.) 673 


for Germany. How, then, can it be said that the buyers were in default ? The 
sellers say that the goods were ready in Lisbon and could have been put alongside 
the ship if she had been bound for any place other than Rostock, and that it was 
for the buyers to obtain an export licence. In other words, they are saying that 
they would have put the goods alongside if the buyers would undertake not to 
ship them to Rostock. Is this not seeking to introduce a new term into the 
contract, to wit, a proviso that the goods are not to be sent to, or put on a ship 
bound for, Rostock ? If the difficulty as to Rostock had been met, a like question 
might have been raised in regard to some other port in Eastern Germany, or 
elsewhere. And on any change there must arise the expense of another letter 
of credit and of chartering a ship. Normally in such a case the buyer has entered 
into a contract of re-sale, and forthwith arranges the ship. 

The question to be determined depends 
and on the facts of this particular case. It is not a case in which both parties 
are in this country and one (the buyer) wishes to export goods from this country. 
In my view, the duty of the buyers under this contract was to open confirmed 
irrevocable transferable credit in the sellers’ name in Lisbon and to produce 
an effective ship at the right time. The buyers complied with both those require- 
ments, and so fulfilled their duty. They cannot be made to pay damages unless 
they have broken the contract. It was the duty of the sellers to place the goods 
alongside the ship. They could not do that unless an export licence had been 
obtained. The buyers knew nothing as to this. One cannot determine the duties 
of the parties to a contract of this nature without regard to the facts, and among 
the facts of importance are the place at which the contract is made, the situation 
of the parties, and the place at which the goods are at the time when the contract 
is made. 

In the course of his judgment McNair, J., said: 


on the construction of the contract 


“Of course, it must be borne in mind that, even on a finding that the 
proper law of the contract is English, it may still be the fact that in so far 
as the performance is to be carried out in Portugal that part of the contract 
has to be regulated by Portuguese law.” 


With that I respectfully agree. I would add that, though both parties must be 
assumed to know the law of this country, no such assumption arises in the case 
of the law of Portugal. The sellers were in a better position to deal with any 
question as to a licence than were the buyers, for they, in turn, were contracting 
with Portuguese suppliers. In the circumstances I consider that the duty of 
obtaining the licence was on the sellers rather than on the buyers; the sellers 
were in touch with their suppliers, through whom alone a licence to export could 
be obtained. It is not necessary to say more than that I cannot see that there 
was any such duty on the buyers, who do not ask for damages against the sellers. 
It may be that the question of licence was overlooked on both sides or that 
neither realised that in the absence of an export licence the contract could not be . 
fulfilled. The judgment of Scrutrtron, L.J., in Brandt’s case (1) does not ae 
every f.o.b. contract, still less every f.a.s. contract. From the business point i 
view, it appears to me that it was more convenient, to say the least, that t 
sellers should deal with any question as to export licence from Portugal Soe 
their suppliers—and that seems to have been the intention. I know o aa 
principle of law which prevents the court having regard to those aN Pe 
the facts of this case I am unable to see that the buyers were in default, and i 
my opinion the judgment of McNarr, J., to that effect cannot stand. Cait 

Counsel for the sellers raised a further point to the effect that, by t e 3 
of May 29, 1951, the buyers repudiated the contract before time ine ie 2 oh 
formance had expired. I do not think that there is any substance = int Mh 
letter was in reply to a letter of the same date from the sellers im whic z ste ae 
up their case and asked for further instructions to which, on the vie 
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have expressed, they were not entitled. I would allow the appeal and order 
that the judgment in favour of the sellers be set aside. 


LORD GODDARD, C.J.: I need not reiterate the facts which are all 
stated in the judgment of Srycieron, L.J. I confess to finding this a difficult 
case, and while I am reluctant to differ from McNarr, J., in a case of this nature, 
I have come to the conclusion that the award of the board of appeal of the 
association is right. McNair, J., has based his judgment on that of this court 
in H. O. Brandt & Co. v. H. N. Morris & Co., Ltd. (1), but, in my opinion, there 
are very material differences between that case and the present. In Brandt's 
case (1) the contract was between two English companies for the sale of goods in 
England f.o.b. and was made at a time when an export licence was not required. 
Subsequent legislation required a licence to be obtained. As the buyers knew 
to what country they wanted the goods shipped, it was for them to obtain a 
licence. That the contract in the present case was f.a.s. and not f.0:b; 11s; ia 
my opinion, immaterial. What is material is that in this case the contract was 
made in England for shipment of goods from Portugal, where, at the time when 
the contract was made, Portuguese law required an export licence before the 
goods could be put alongside. A further requirement of Portuguese law was 
that the only persons who could get a licence were the persons who supplied the 
goods to the sellers, and it was to the suppliers and not to the sellers that any 
licence would be granted. 

I agree with McNarr, J., that the proper law of the contract is English, but 
that its performance must be regulated by the law of Portugal. The buyers 
would not know the suppliers, nor would the sellers be likely to disclose their 
names to the buyers, and, at any rate, they never did. What I may, perhaps, 
call the impact of Portuguese law on the contract makes the vital distinction 
between this case and Brandt’s case (1), and, in my opinion, it was for the sellers 
here, and not the buyers, to obtain, or, at least, to do their best to obtain, a 
licence which would enable the goods to be put alongside. Then it is said that the 
sellers were always ready, willing and able to obtain a licence which would have 
enabled the goods to be put alongside a ship for any destination other than 
Rostock. The contract is silent as to the destination of the goods, and no 
assistance is given, in my opinion, to either party by the price being payable in 
U.S.A. dollars equivalent to an amount of Portuguese currency. The buyers 
sent a ship, and the contract did not restrict them from sending one bound 
for Rostock; on the other hand, the sellers had not promised to supply goods 
that could be sent there. The law of the place of performance, however, 
prevented them, in the absence of a licence, from putting the goods alongside 
the ship that was sent, and a licence could not be obtained for export to the 
port for which the ship was chartered. I cannot see that there was any obli- 
gation on the buyers to send another ship or to have the charter of the ship 
which they had sent altered. In the circumstances of this case, it was, in my 
opinion, for the sellers to get a licence, and, if it was impossible for them to get 
one for a particular port, it was for them to have made a provision in the con- 
tract barring shipment to that port. 

With regard to the second point raised by counsel for the sellers as to what 
he contended was the premature cancellation of the contract by the buyers, 
I have nothing to add to what Smyeteron, L.J., has said. It is abundantly 
clear that no licence for Rostock could have been obtained. For these reasons 
I am of opinion that the loss must lie where it falls, and I would allow this appeal 
and restore the award of the board of appeal. 


ROMER, L.J. (read by Lorp Gopparp, C.J.): In my opinion this is 
by no means an easy case, and one of the main difficulties, as it appears to me, 
is whether the line of reasoning which led this court in H. O. Brandt & Co. v. 
H. N. Morris & Co., Lid. (1) to decide against the buyers is, or is not, applicable 
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A to the present case. That reasoning appears from the following passages from 





the judgments of Viscount Rrapine, C.J., and Scruton, L.J., respectively. 
Viscount Reaping, C.J., said ({1917] 2 K.B. at p. 795): 


““T am unable to agree with the learned judge that the duty of applying 
for the licence was upon the defendants [the sellers]. They had contracted 
to sell f.o.b. They had therefore contraeted to put the oil on board a vessel 
selected, not by them, but by the plaintiffs [the buyers]. It was the duty of 
the plaintiffs to find the ship, and the facts which it was necessary to state 
when a licence had to be applied for were known to them and not to the 
defendants. All that the sellers know in such a case is that they have sold 
the goods to their buyers.” 


C Scrurron, L.J., after observing that in his opinion the obligation to obtain the 
export licence which was there in question lay on the buyers, proceeded (ibid., 
at p. 798): 


“The buyers must provide an effective ship, that is to say, a ship which 
can legally carry the goods. When the buyers have done that the sellers have 
to put the goods on board the ship. If that is so, the obtaining of a licence to 
export is the buyers’ concern. It is their concern to have the ship sent out 
of the country after the goods have been put on board, and the fact that 

. a prohibition against export includes a prohibition against bringing the 
goods on to any quay or other place to be shipped for exportation does not 
cast the duty of obtaining the licence on the sellers. Bringing the goods on 
to the quay is merely subsidiary to the export which is the gist of the 
licence.” 


Founding themselves on these observations of Viscount READING, C.J., and 
Scrutton, L.J., the sellers say that in the present case it was the buyers alone 
who knew where they wanted to send the goods when they contracted to buy 
them; that under the contract they could nominate any destination they 
pleased; that the destination was their concern and not the concern of the 
sellers; and that, accordingly, it was for them and not for the sellers to procure 
the licence which was necessary to enable the goods to be sent to the port of 
their selection. This incorporation in the sellers’ argument of the reasoning 
in Brandt’s case (1) is not, I think, without considerable attraction. I have, 
however, come to the conclusion, on the whole, that that reasoning is not 
applicable to the present case, which differs in important respects from the facts 
to which the court was addressing its mind in Brandt’s case (1). My Lords have 
drawn attention to those differences in the judgments which they have delivered, 
and I do not propose to repeat them. The most important element of difference, 
as I see it, is that in the present case the sellers knew and were in touch with the | 
proper, if not the only, persons in Portugal (namely, their suppliers) by whose 
efforts an export licence could be obtained, whereas the buyers not only did not 
know who the suppliers were, but would have had no means of compelling them 
to apply for a licence even if they had known. This and other considerations 
to which my brethren have referred displace, in my opinion, the application of 
the judgments in Brandt’s case (1) which have, of course, to be read in relation 
to the particular contract which was then before the court and to the circum- 
stances relevant to its construction. When one adds to the above considerations 
the undoubted fact that the sellers were told by the buyers on Apr. 20, 1951, 
which was the date on which the oral agreement of the previous day was con- 
firmed in writing, of the intended destination of the goods, there is sufficient 
ground, in my judgment, for implying that the sellers assumed the obligation of 
obtaining, or of trying to obtain, the necessary licence; or, at the least, that this 
obligation was not intended to be imposed on the buyers. Notwithstanding, 
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therefore, the attractiveness of the sellers’ argument, I think, on the whole, that 
it ought not to prevail, and that this appeal should be allowed. 


Appeal allowed. Leave to appeal to the House of Lords granted. 


Solicitors: Crawley & de Reya (for the buyers); Thomas Cooper & Co. (for 


the sellers). 
[Reported by F. GUTTMAN, Esq., Barrister-at-Law.] 


THE MARINERO. 
[PRoBATE, DIVORCE AND ApMiratry Division (Willmer, J.), February 25, 1955.] 


Conflict of Laws—Admiralty action and arrest of ship in England—Previous 
action in rem proceeding abroad—Arrest abroad of another ship belonging to 
defendants—Guaraniee accepted by plaintiffs in foreign action—Second 
guarantee in English proceedings—Order staying proceedings in England. 
On July 27, 1954, the plaintiffs’ ship, the Cressington Court, collided with 

the defendants’ ship, the Marinero, in the River Plate. On Oct. 2, 1954, the 

plaintiffs arrested in Amsterdam the Arriero, a sister ship of the Marinero 

which was also owned by the defendants. On Aug. 11, 1954, a bank 

guarantee was provided on behalf of the defendants and accepted by the 

plaintiffs, and on Aug. 12, 1954, the Arriero was released. The guarantee 

was expressed to be subject to the Dutch court having jurisdiction in the 

matter. On Nov. 26, 1954, the plaintiffs issued a writ in England and 
arrested the Marinero in Liverpool. On Dec. 8, 1954, the plaintiffs filed 

their claim in the Dutch proceedings and the defendants filed their defence. 

On Dee. 9, 1954, the defendants entered a conditional appearance in the 

English proceedings. A further bank guarantee, dated Dec. 9, 1954, was pro-— 
vided on behalf of the defendants and accepted by the plaintiffs, whereupon 

the Marinero was released. This guarantee was expressed to be subject to 

the English court exercising jurisdiction. In the Dutch proceedings the 

defendants pleaded that the court had no jurisdiction as the collision took 

place in Argentine waters, but there was no evidence before the English 

court of Dutch law on this point. On the motion to set aside the writ of 

Nov. 26, 1954, or to stay all proceedings in England, 

Held: by arresting the Arriero in Holland and obtaining security for her 
release the plaintiffs had obtained security in respect of the collision 
none the less because they obtained it by the arrest of a ship other than 
the Marinero; the security must be regarded as in effect unconditional 
because, although the guarantee of Aug. 11, 1954, was conditional on the 
Dutch court having jurisdiction the condition was illusory (since in the 
absence of evidence to the contrary Dutch law must be presumed to be the 
same as English law); in the circumstances, therefore, the proceedings in 
England were vexatious and contrary to good faith, having regard to the 
plaintiffs’ own voluntary act in first obtaining security in Holland by the 
arrest of the Arriero (The Christiansborg (1885) (10 P.D. 141) applied; 
The Reinbeck (1889) (60 L.T, 209) distinguished) and the proper order would 
be to stay proceedings in England and to relieve the defendants from the 
guarantee given on their behalf on Dec. 9, 1954 (The Christiansborg (1885) 
(10 P.D. 141) followed; The Golaa ([1926] P. 103) not followed). 






~ 


{ As to Restraint of Admiralty Actions on account of a lis alibi pendens, see — 
7 Hatsspury’s Laws (3rd Edn.) 174, para. 311, notes (k) (0) 
the subject, see 11 Digest (Repl.) 551, 552, 1585-1589. 


As to the Presumption that Foreign Law is the’same as English Law, see 
7 Haussury’s Laws (3rd Edn.) 176, para. 315.] j ; 


; and for cases on 
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A °Cases referred to: 
(1) The Christiansborg, (1885), 10 P.D. 141; 54 L.J.P. 84; 53 L.T. 612: 11 
Digest (Repl.) 551, 1587. , 
(2) The Reinbeck, (1889), 60 L.T. 209; 6 Asp. M.L.C. 366; 11 Digest (Repl.) 
552, 1589. 
(3) The Golaa, [1926] P. 103; 95 L.J.P. 60; 135 L.T. 208; 11 Digest (Repl.) 
B 551, 1586. | 
Motion. 


The defendants, the owners of the s.s. Marinero, moved the court for an order 
that the writ of summons dated Nov. 26, 1954, whereby the plaintiffs, the 
owners of the s.s. Cressington Court, claimed damages sustained as a result of a 
collision between the two-ships at Buenos Aires on July 27, 1954, and all further 
proceedings be set aside, or that all further proceedings be stayed; and that in 
either event the guarantee on behalf of the defendants dated Dec. 9, 1954, given 
by way of security for a sum not exceeding £65,000 be discharged on the ground 
that proceedings for damages had been commenced by the plaintiffs against 
the defendants and were proceeding (i) in the courts of the kingdom of Holland 

D in which the defendants had been compelled to provide security to the plaintiffs 
to the sum of £75,000 in return for the release from arrest of the Arriero, a sister 
ship of the Marinero, and (ii) in the courts of the republic of Argentine in which 
security to the sum of £50,000 had been provided by the plaintiffs, and in conse- 
quence that the continuance by the plaintiffs of the proceedings in England 
was oppressive and/or vexatious to the defendants and should not be permitted. 


E A. A. Mocatia, Q.C., and S. K. Cunningham for the defendants. 
J. V. Naisby, Q.C., and P. T. Bucknill for the plaintiffs. 


WILLMER, J.: The collision which is the subject of the action took place 
in the River Plate on July 27, 1954. On July 29, 1954, the defendants instituted 
an action in the Argentine and arrested the plaintiffs’ ship, the Cressington Court. 
On Aug. 6 security was given by the plaintiffs and their ship was released. 
Neither then, nor at any time since, have the plaintiffs put in, or oven adumbrated 
any counterclaim in the Argentine proceedings. Instead, the plaintiffs did their 
best to persuade the defendants’ representatives by letter to consent to either 
Dutch or English jurisdiction ; but the defendants were unwilling to consent. 
On Oct. 2, 1954, the plaintiffs arrested in Holland the Arriero, a sister ship of the 
Marinero and owned by the defendants. On Oct. 9, in accordance with Dutch 
procedure, the plaintiffs served a writ. In order to secure the release of the 
Arriero the defendants furnished a bank guarantee, dated Aug. 11, 1954, 
satisfactory to the plaintiffs, and on Aug. 12, 1954, the Arriero was released. 
Although it is not material to the present case, the guarantee originally furnished 
by a Dutch bank has since, by consent, been replaced by a guarantee given by 
an English bank. Both these guarantees were stated to be subject to the Dutch 
court being held to have jurisdiction. It should be stated that apparently it is 
possible to do in Holland what cannot be done here (at present at any rate), 
namely, arrest another ship belonging to the same owner In order to found 
jurisdiction in a cause of damage. At any rate, no objection appears to have 
been taken to the arrest of the Arriero in respect of damage alleged to have been 

I occasioned by the Marinero. Before any further material oe had been taken 
in the Dutch action, the plaintiffs ascertained that, contrary to their original 
information, the Marinero herself was proceeding to this country. They then 
decided, more particularly in view of the condition which had been attached to 
the guarantee given in the Dutch proceedings, that they would like after all a 
pursue their rights in this country. Accordingly, on her arrival in andes 
on Nov. 26, 1954, the plaintiffs instituted the present proceedings and arreste¢ the 
Marinero on the same day at Liverpool. To secure her release the ae aaeel 
had to give a further guarantee, dated Dec. 9, 1954, which was accepted by the 
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plaintiffs, but it is to be noted that the guarantee given was again conditional 
on the court exercising jurisdiction. It should be said that the guarantee given 
to secure the release of the Marinero in this country was for a smaller figure than 
that which had been given to secure the release of the Arriero in Holland, the 
reason for that being, as I understand, that owing to slightly different rules of 
procedure the limit of liability in this country would be rather lower than it would 
be in Holland. I was further informed that both in Holland and in this 
country the limit is considerably lower than it would be in the Republic of 
Argentine. From Nov. 26 onwards, accordingly, we have suits proceeding at 
the suit of the plaintiffs in two different countries, one in Holland and one in 
England, both arising out of the same collision. It is not unimportant that 
twelve days after the issue of the writ in the present action, namely, on Dec. 8, the 
plaintiffs took an active step in the prosecution of their Dutch action in that they 
did whatever corresponds to delivery of the statement of claim, and on the same 
day the defendants filed their defence. 

Tt is in those circumstances that I am asked, if not to set aside the present writ, 
at least to stay all proceedings, on the ground that these proceedings are vexatious 
having regard to the previous proceedings already commenced by the plaintiffs 
in Holland. I am also invited to take into consideration the action in the 
Argentine which the defendants have started. But in argument counsel for the 
defendants did not press that on me; he recognised that, standing by itself, it was 
not likely to be held a sufficient reason for staying the plaintiffs’ proceedings here, 
and he only relied on it as part of the background of the case, so as to be able to 
say that there are actually three actions proceeding at the moment in three 
different countries arising out of the same collision. I think that counsel was 
right in not attempting to press that secondary point which is advanced by the 
notice of motion, and I agree with him that by itself the existence of the defend- 
ants’ suit in the Argentine would not have been a sufficient reason for staying 
the present proceedings by the plaintiffs. I can, therefore, leave that point and 
deal with what I conceive to be the real point of the motion, a point which, I 
confess, is formidable and important. ; 

The argument for the defendants is that the present case is on all fours with 
The Christiansborg (1), which was decided by the Court of Appeal in 1885. It is 
said that the fact that in the present case it was not the Marinero, but a sister 
ship the Arriero, that was arrested is a distinction without a difference, for in 
the present case, as in The Christiansborg (1), the effect of what was done in 
Holland was to purchase the further immunity of the Marinero from arrest in 
respect of this collision. In those circumstances it is said that precisely the same 
considerations as led the majority of the Court of Appeal in The Christiansborg (1) 

to say that what was there done was vexatious should apply to the facts of the 
present case. On the other side, counsel for the plaintiffs pointed out, as is 
perfectly true, that neither The Christiansborg (1) nor any subsequent authority . 
dealt with the unusual position arising where the ship arrested in the foreign 
ivan ieee ship belonging to the same owners, and not the ship which 

as been in collision and which is sue i 

lien attaching at the oa ers pn Riss es an ene eer 
i aa Tp Sr CREE nis a rig t against the particular 
; as t ourt is concerned, a right which cannot be extinguished 

except by the giving of bail to secure the release of the particular ship. Certainly 
ave ia a Bor “ pains that the maritime lien attaching to the 
SA ealalies js ee y the arrest elsewhere of another ship belonging 
replies that he is Bed Mee feta & pea Waves a ne aad 
is extinguished; all he is te ipa ae itn tothe. Mesa 
; g me to do is to say that in the circumstances it is 
vexatious to proceed with what would otherwise have been a perfectly proper 
action to pursue. Counsel for the plaintiffs further relies on the fact he ae 
guarantee given by the defendants in the Dutch proceedings was given subject to ~ 
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the condition to which I have already referred. Furthermore, he says weight 
is added to that point by the fact that by their defence in the Dutch proceedings 
the defendants have expressly pleaded that the Dutch court has no jurisdiction, 
because the case concerns a collision in Argentine waters, and under the law of 
Argentine a claim can only be lodged before the Argentine court. Counsel’s 
argument is that if I were to stay these proceedings it would deprive him of the 
security which has been obtained in this country, and if thereafter it turned out 
that the point which the defendants have pleaded in the Dutch proceedings was 
good, then the guarantee given in the Dutch proceedings would equally be of 
no avail and the plaintiffs would find themselves without any security whatever. 
On the face of it I think the point made by counsel for the plaintiffs, that the 
guarantee given in the Dutch proceedings is conditional, is attractive. I think, 
however, one must examine the condition because, as has been stressed over and 
over again in all the authorities to which I have been referred, one must look 
at all the circumstances of the case. The point taken by the defendants in the 
Dutch proceedings, as is agreed by counsel on both sides, is a point which could 
not possibly have been taken in this country; it is not a defence which would be 
open to the defendants by English law. Although I have affidavits from Dutch 
lawyers on both sides, neither of them has expressed any opinion as to the merit 
of the point taken by the defendants with regard to the jurisdiction of the Dutch 
court. Indeed, there is no evidence at all before me as to what the Dutch law is. 
In those circumstances, in spite of the protests of counsel for the plaintiffs, I 
think I can do no other than follow the ordinary rule and presume that, in the 
absence of evidence to the contrary, Dutch law is the same as English law. In 
those circumstances, it immediately appears that the condition attached to the 
guarantee which was given in the Dutch proceedings is illusory, and that there 
is no substance init. As counsel for the defendants put it, it is merely an instance 
of a business man seeking to protect himself by careful wording of the guarantee 
to which he puts his signature, and he has reminded me that similar protective 
wording has been used in connection with the guarantee given in the proceedings 
in this country. I do not think, therefore, that the fact of a condition being 
attached to the giving of the guarantee in the Dutch proceedings, so far as the 
evidence in the present case goes, does anything to deprive the guarantee of its 
limit its value in any way. an’ 
re aes then arises a oa I am to extend what I may call the principle 
of The Christiansborg (1) to a case in which it is not the offending ship, but pares 
ship belonging to the same owners, which has been the subject of peels iH t 2 
foreign proceedings. It seems to me that the effect of what was done oF 4 es 
in the present case was to purchase the future immunity from rai 3 ne 
Marinero. It seems to me that the giving of the guarantee in the aie i 
ceedings had that effect, just as much as if it had been the paeerete aS Re 
had been arrested. I apprehend that if the Marinero were to proceed to pe . 
the Dutch court would refuse to sanction her arrest in respect of the ee co 7 pe 
The upshot is that the plaintiffs have their security in respect of this i ee 
s because they got it by the arrest of another ship rather t an 

pee weer Ke 4 jori he Court of Appeal in The Christians- 
Marinero. The decision of the majority of the Court of Ap} pore aT 
b (1) makes it clear, I think, that the exact form in which the y, 

4 +t method by which it is extracted, does not matter, provided 
a ona ‘t is that, in order to secure the future immunity of the ship 
ae Soret fe pares trading, the defendants are forced to give 
rae raat in effect is what they have been forced to do in the present case. 
In those circumstances I thin 


k that I ought to follow the course taken by the 
Court of Appeal in The Christiansborg 


(1). To continue to harass the defendants 
sting their ship in this country, notwithstanding the provision of security 


all the circumstances vexatious and contrary to 
hat was taken in The Christiansborg (1). 


by arre 118 
in the Dutch proceedings, 18 1n 
good faith, just as much as was the action t. 
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Counsel for the plaintiffs cited another and later decision of the Court of 
Appeal, namely, The Reinbeck (2), but it seems to me that that case is readily 
distinguishable both from The Christiansborg (1) and from the present case, in that 
the security that had been provided abroad in that case was provided voluntarily 
and without the opposite party being in a position to exercise compulsion. In 
the present case, however, the security obtained by the plaintiffs in the Dutch 
proceedings was security obtained by compulsion, in the sense that the defendants 
had to furnish it if they wanted their ship to be released. That distinguishes 
the present case from The Reinbeck (2). I notice that in The Reinbeck (2) The 
Christiansborg (1) was cited and distinguished, and Bowen, L.J., was careful to 
say (60 L.T. at p. 211): . 

‘Tt may well be that in actions in rem there may be circumstances which 
make it an abuse of the process of the court to proceed with the case, but it is 
material in each case to see whether it is in fact an abuse of the process of 
the court or contrary to good faith.” 


It is precisely that which I have tried to do in the present case. On the facts of 
the present case, and bearing in mind that, as far as has been proved before me, 
the plaintiffs have perfectly good security in Holland, which was the forum to 
which they chose to go in the first instance, I think it would be vexatious and 
an abuse of the process of this court to allow the present proceedings to continue. 
The other cases cited by counsel for the plaintiffs can be dismissed summarily, 
if he will forgive my doing so, by saying that they would have been highly 
relevant if counsel for the defendants had taken his stand on the Argentine 
proceedings. That point, however, was not seriously argued by counsel, and, as 
I am not founding any part of my judgment on the existence of the Argentine 
proceedings, I do not think it is necessary to deal in detail with those other 
authorities. 

I put my decision on the basis that these proceedings are vexatious and con- 
trary to good faith having regard to the plaintiffs’ own voluntary act in going 
first to the court in Holland and there obtaining security by arrest of the sister 
ship of the Marinero. In those circumstances, I think the defendants are entitled 
to relief, and the only question is as to the form of the order. I notice that in 
The Christiansborg (1) the order made by the Court of Appeal was that the 
proceedings should be stayed. Notwithstanding that a different order was made 
by Batsson, J., in The Golaa (3), to which I was also referred, I think the proper 
order is one staying the proceedings, with the additional provision that the 
defendants be relieved from the guarantee which has been given on their behalf. 


Order accordingly. 


. Solicitors: Ince & Co. (for the defendants); Holman, Fenwick & Willan (for 
the plaintiffs). 


[Reported by A. T. Hooranan, Esa., Barrister-at-Law.] | 
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R. v. BLANDFORD. R. v. FREESTONE. 


[Court oF CrrmmnaL APPEAL (Lord Goddard, C.J., Ormerod and Gorman, JJ.), 
February 28, March 7, 1955.] 


Criminal Law—Trial—Place of trial—Receiving stolen goods—Goods stolen in 
county where trial took place but received in a different county—Jurisdiction 
of magistrates to issue summons outside their county—Criminal Justice 
Act, 1925 (15 & 16 Geo. 5 c. 86), s, 11 (1)—Magistrates’ Courts Act, 1952 
(15 & 16 Geo. 6 & 1 Eliz. 2c. 55), s. 1 (2) (d). 

Justices—Summons—Issuing outside their county—Exzercise of their discretion. 
The appellants were charged with receiving stolen goods, the acts of 

receiving having been committed in the county borough of Southampton 
and in the county of Stafford. The goods had been stolen in the county 
of Montgomery. Two other persons, resident in that county, were being 
proceeded against for receiving property stolen from the same owners and 
some of the witnesses for the prosecution were common to all the cases. 
Summonses having been issued in the county of Montgomery requiring the 
appellants to appear before examining justices there, the appellants appeared 
before justices in that county and, having been committed for trial at 
quarter sessions for that county, were tried and convicted. On appeal it 
was contended that the summonses were not lawfully issued and that 
quarter sessions had no jurisdiction. 

Held: as the offences for which the appellants were summoned to appear 
before the justices in the county of Montgomery had a sufficient connection 
with other offences for which other persons were to be charged within the 
county there was a discretion under s. 1 (2) (b) of the Magistrates’ Courts 
Act, 1952, to issue summonses directed to the appellants outside the county, 
and in the circumstances the summonses were lawfully issued ; accordingly 
quarter sessions for the county of Montgomery had jurisdiction under 
s. 11 (1) of the Criminal Justice Act, 1925, to try the appellants for the 
offences charged. 

Per Curtam: the High Court could only interfere by means of prohibition 
or certiorari if there were no ground on which the justice could exercise his 
discretion under s. 1 (2) (b) of the Act of 1952 (see p. 683, letter I, post). 

Observations on factors which may guide the exercise of the discretion 
conferred by s. 1 (2) (b) of the Act of 1952 (see pp. 683, 684, post). 

Appeals dismissed. 

[ For the Criminal Justice Act, 1925, s. 11 (1), see 14 HausBury’s STATUTES 


(2nd Edn.) 935. 
For the Magistrates’ Courts Act, 1952, s. 1, 8. 2, see 32 HALSBURY’S STATUTES 


(2nd Edn.) 421, 424. ] 

Appeals against conviction. 

The appellants were separately indicted and convicted at the county of 
Montgomery Quarter Sessions on charges of receiving stolen goods. The goods 
in question were stolen from a factory at Newtown, Montgomeryshire, but the 
acts of receiving in respect of which the appellants were summoned and indicted 
were committed in the county borough of Southampton in the case of the first 
appellant and in the county of Stafford in the case of the second appellant. 
Summonses were issued under s. 1 (2) (b) of the Magistrates’ Courts Act, 1952, 
by a justice of the peace in Montgomeryshire requiring the appellants to appear 
before a magistrates’ court for the petty sessional division of Newton Upper in 
the county of Montgomery. The appellants were not resident in that county. 
They appeared before the magistrates’ court, sitting as examining justices, 
were committed for trial at quarter sessions for the county of Montgomery under 
8. 9 (2) of the Act of 1952, were tried and were convicted. Each appealed against 
his conviction on the ground that he was not lawfully summoned to appear 
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before the magistrates’ court at Newton Upper in the county of Montgomery A 
and that quarter sessions for the county had no jurisdiction to try him for the 
offence of which he had been convicted. The appellants also appealed against 
sentence, but this report is confined to the appeals against conviction. 


P. L. W. Owen for the first appellant. 
H. G. Talbot for the second appellant. B 
H. EF. Hooson for the Crown. 


_ LORD GODDARD, C.J., read the judgment of the court: These two 
appellants were separately indicted and convicted before the quarter sessions 
for the county of Montgomery for receiving stolen goods. Freestone was sen- 
tenced to five years’ imprisonment and Blandford to eighteen months and both 
appealed against sentence. On the case coming before the court it did not C 
appear from such information as we had how the quarter sessions of Mont- 
gomery had jurisdiction to deal with the offences as, though the property was 
stolen in that county, the goods the subject of the charge against Freestone were 
received by him in the county of Stafford and the receipt by Blandford was in 
the county borough of Southampton. We accordingly directed that the appeals 
should be treated as appeals against conviction as well as against sentence and DPD 
directed that the prosecution should be represented in order that we might hear 
on what grounds it was suggested there was jurisdiction in the quarter sessions. 

Before 1925 venue in cases of receiving was governed by s. 39 (3) of the 
Larceny Act, 1916, and that sub-section only enabled a receiver to be indicted, 
tried and punished in that part of the United Kingdom where he received the 
property in the same manner as if it had been originally stolen or taken in that E 
part. The law relating to venue in indictable offences was altered and extended 
by s. 11 (1) of the Criminal Justice Act, 1925, which provided: 


‘A person charged with any indictable offence may be proceeded against, 
indicted, tried and punished in any county or place in which he was appre- 
hended, or is in custody on a charge for the offence, or has appeared in F 
answer to a summons lawfully issued charging the offence...” - 


These two men appeared before the justices sitting as examining justices on a 
summons issued on Oct. 20, 1954, the thieves concerned having been convicted 
at the quarter sessions on Sept. 23. It seems, therefore, that we have to consider 
whether the summons on which they appeared was lawfully issued. 

On the hearing of the appeals, counsel for the prosecution informed the court G 
that the reason why these appellants were summoned to Montgomeryshire was 
because other persons resident in that county were summoned to appear at the 
same court also charged with receiving in Montgomeryshire similar property 
stolen from the same prosecutors and he contended that the provisions of the 
Magistrates’ Courts Act, 1952, authorised in these circumstances proceedings ~ 
being taken in that county. Counsel for both appellants agreed that the facts H 
were as stated by counsel for the prosecution and, as both of them had full 
knowledge of the facts, having represented the appellants below, we did not think 
it necessary to call for formal evidence on the point. 

We have now, therefore, to consider the provisions of the Magistrates’ Courts 
Act, 1952, which, as the long title shows, is a consolidation Act relating to the 
jurisdiction of, and the practice and procedure before, magistrates’ courts. I 
The Act in effect deals with the practice and procedure both where the magis- 
trates are sitting as a court of summary jurisdiction and where they are sitting 


as examining magistrates. By s. 1 (2) (b) it is provided that a justice may 
1ssu6.a Summons or warrant 


“af it appears to the justice necessary or expedient, with a view to the 
better administration of justice, that the person charged should be tried 
jointly with, or in the same place as, some other person who is charged with 
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an offence, and who is in custody, or is being or is to be proceeded against, 
within the county or borough .. .”’ 


By s. 2 (3): 


“A magistrates’ court . . . shall have jurisdiction as examining justices 
over any offence committed by a person who appears or is brought before 
the court, whether or not the offence was committed within the county 
or borough.” 


‘ ’ 


In our opinion the words “who appears ”’ refer to a person appearing on a 
summons and the words “is brought before the court ”’ refer to a person brought 
before the court in custody as the result of an arrest with or without a warrant. 
So far as this case is concerned we are dealing with a summons and in our opinion 
the words “‘ who appears ”’ must mean “ appears on a summons lawfully issued ”’. 
If the person has appeared on a summons lawfully issued, then s. 9 directs the 
magistrates, if they commit for trial, to commit him to quarter sessions or assizes, 
as the case may be, for the place where he is to be tried. Section 9 (2) of the 
Magistrates’ Courts Act, 1952, provides that 


“If a magistrates’ court proposes to commit a person for trial before a 
court of assize or quarter sessions that has jurisdiction to deal with the offence 
by virtue only of sub-s. (1) of s. 11 of the Criminal Justice Act, 1925... 
then—(a) if it appears to the magistrates’ court that the accused would 
suffer hardship if he were tried in the county or place [in which he has 
appeared in answer to a summons] the court shall not commit him for trial 
before the said court of assize or quarter sessions ...”’ 


Provision is also made by the sub-section for appeal to the High Court if the 
accused applies to the magistrates’ court not to commit him to that court of 
assize or quarter sessions on the ground that he would thereby suffer hardship 
and the magistrates’ court refuses his application. As the magistrates did 
commit under this section to the Montgomeryshire Quarter Sessions we are 
thrown back again to s. 11 (1) of the Act of 1925 and must consider whether the 
summons was lawfully. issued. 

It is quite clear that but for the fact that two other people were being sum- 
moned or being brought up in custody at the same time and place the justices 
would not in our opinion have had jurisdiction to issue a summons returnable 
before them for offences committed in Staffordshire and Southampton. The 
facts of which we have now been apprised, however, appear to bring the case 
within s. 1 (2) (b) of the Act of 1952. That section operates although the persons 
are not to be tried jointly. It is enough if some other person is charged with 
an offence, that is to say, an offence connected with the offence in which the 
summons has been issued against the other defendant. The justice has to 
consider whether or not it is necessary or expedient with a view to the better 
administration of justice that the defendants should be summoned to what may 
be called a foreign jurisdiction. The fact that persons resident within that 
jurisdiction are being charged with offences so similar or closely connected that 
the witnesses for the prosecution or some of them will be the same in both cases 
may, we think, be a good reason for the justice exercising the discretion vested 
in him by the section. Further, it is a matter which can properly be considered 
that, where there are offences which areso similar or closely connected, uniformity 
in treatment of the accused persons may be desirable. The High Court could 
only interfere by means of prohibition or certiorari if there were no ground on 
which the justice could exercise his discretion, and if there had been no such 
ground, no doubt this court could have quashed the conviction because of oe 
lack of jurisdiction. We cannot limit the words “an offence ”’ so that in this 
case it would be confined to the theft of the goods, but there must be rier ee 
between the offence charged against the other person and that in respect of wie 


the summons under consideration was issued. 
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We desire, however, to emphasise that a justice acting under this sub-section 
should bear in mind that it is not only the interests of the prosecution that are 
at stake but also the interests of the defendants. While it may be very con- 
venient and economical from the point of view of the prosecution that the 
prosecution should be able to proceed in a particular county, it must be remem- 
bered that to bring a man, as in this case, from Hampshire to North Wales is a 
very serious matter. It will necessarily cause him considerable expense and 
may put very great difficulties in the way of the preparation and presentment of 
his defence and the calling of witnesses. We are not saying that any injustice 
or any undue hardship was caused in this case and as the section empowered the 
justice to issue the summons and we find it impossible to say there were not 
grounds on which he could exercise his discretion, it follows that the defendants 
could be lawfully committed to the Montgomeryshire Quarter Sessions and 
accordingly these appeals fail. 

Appeals against conviction dismissed. 

Solicitors: Churchill, Clapham & Co., agents for Richard George & Jenkins, 
Newtown (for the first appellant); Kingsford, Dorman & Co., agents for Argyle & 
Sons, Tamworth (for the second appellant); Milwyn Jenkins & Jenkins, Newtown 


(for the Crown). 
[Reported by A. P. Princue, Esq., Barrister-at-Law.] 


MEARNS wv. MEARNS AND BULLEN. 


[Court oF APPEAL (Jenkins and Morris, L.JJ.), February 7, 28, °1955.] 


Divorce—Costs—Party cited—Adultery admitted—Liability of party cited for 
issues not connected with adultery. 

The wife filed a petition dated July 9, 1952, for divorcee on the ground of 
the husband’s cruelty. By his answer the husband denied the allegations 
of cruelty and cross-prayed for a decree on the ground of the wife’s adultery 
with the party cited. By her reply the wife admitted the adultery, but 
claimed that the husband had condoned the adultery and had conduced to 

. it by his cruelty. In her discretion statement dated Dec. 14, 1953, the wife 
admitted adultery with the party cited on two occasions in addition to the 
occasion alleged in the answer. The party cited did not dispute the 
adultery alleged against him, entered no appearance and was not present 
or represented at the hearing of the suit. On Dec. 16, 1953, the wife’s 
petition was dismissed, her pleas of condonation and conduct conducing 
were rejected, and a decree nisi was granted in favour of the husband on 
his cross-prayer. The party cited was ordered to pay the husband’s costs 
and the husband was ordered to pay the wife’s costs, such costs to be 
recoverable by the husband from the party cited as costs in the cause. The 
sao iee ban on by the wife as constituting cruelty were in no way pa 
or contr i i 
peek ei ae the party cited. On appeal by the party cited against 
wtlrtne-wiferwas pagved cy adnate Giindian oe 

s of the issue of cruelty 
alleged by the wife against the husband with which the association and 
adultery of the wife with the party cited were not closely connected; in the 
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ul 


A 


CRA;} MEARNS v. MEARNS AND BULLEN (Jenkins, L.J.) 685 


circumstances the proper order was to the effect that (i) the husband should 

bear and pay so much of his own and his wife’s costs as would have been 

incurred if the answer had been confined to contesting the charges of cruelty 
without raising the issue of adultery; (ii) the party cited should pay the 
balance of the husband’s costs; and (iii) the husband should pay the balance 
of the wife’s costs but should be entitled to recover that balance from the 
party cited. 

Kara v. Kara & Holman ({1948] 2 All E.R. 16) distinguished. 

Appeal allowed. 

[ As to Liability for Costs of Co-respondent in case of cross-charges by Wife, 
see 10 HatsBury’s Laws (2nd Edn.) 764, para. 1206; and for cases on the 
subject, see 27 Dicrestr (Repl.) 573, 5288, 5292. 

For the Supreme Court of Judicature (Consolidation) Act, 1925, s. 31 (1) (h), 
s. 50 (1), see 5 Hatspury’s Laws (2nd Edn.) 359 and 18 Hatsspury’s Laws 
(2nd Edn.) 486.] 


Cases referred to: 
(1) Kara v. Kara & Holman, [1948] 2 All E.R. 16; [1948] P. 287; 27 Digest 
(Repl.) 516, 4602. 
(2) Darnborough v. Darnborough & Smith, (1926), 96 L.J.P. 24; 136 L.T. 384; 
27 Digest (Repl.) 573, 5288. 

Appeal. 

The party cited appealed against an order of Commissioner Sir HARRY 
TRUSTED, dated Dec. 16,1953, ordering him in effect to pay the husband’s costs of 
the whole proceedings, such costs to include the wife’s costs. The husband’s own 
costs were taxed at £383 19s. 3d. and the wife’s costs, not yet taxed, would reach 
approximately the same amount. As the adultery was admitted by the party 
cited and the wife, the party cited had been advised that his liability for costs, 
if any, would be between £45 and £90, and there was little point in his incurring 
further costs by being represented at the hearing. He, therefore, took no 
further steps in the matter and neither attended nor was represented at the 
hearing of the suit. The order complained of was made by the commissioner 
without argument whether the party cited should pay the whole costs. The 
party cited obtained leave to appeal against the order for costs out of time. 


K. B. Campbell for the party cited. 


J. G. K. Sheldon for the husband. 
Cur. adv. vult. 


Feb. 28. JENKINS, L.J., read the judgment of the court: The suit in 
which this appeal arises began with a petition by the wife, dated July 9, 1952, 
for dissolution of her marriage to the husband, a naval officer, on the grounds of 
cruelty. By his answer dated Oct. 29, 1952, the husband denied the wife's 
allegations of cruelty, alleged that the wife had in or about June, 1950, committed 
adultery with the party cited at a place in Cornwall, and prayed dissolution of 
the marriage on this ground with costs against the party cited. The wife put in 
a reply to the husband’s answer whereby she admitted the adultery therein 
alleged, but claimed that the husband had condoned such adultery and further 
that he had conduced to it by his cruelty. By her discretion statement dated 
Dec. 14, 1953, the wife admitted adultery with the party cited on two occasions 
in 1950 at hotels in London in addition to the occasion mentioned in the answer. 
At the hearing of the suit the husband with leave amended his answer by adding 
an allegation of the wife’s adultery with the party cited on the two occasions in 
London admitted in her discretion statement. The party cited, who did not 
dispute the adultery alleged against him, entered no appearance and was not 
present or represented at the hearing. 

The case was tried by Commissioner Sir Harry TRUSTE 
1953. The wife’s charges of cruelty against the husband 


p on Dee. 14, 15 and 16, 
were fully investigated 
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and on Dec. 16 the learned commissioner delivered a careful and detailed judgment 
in which he reached the conclusion that ‘‘ on the whole ” the wife had not made 
out a case of cruelty which would justify the granting to her of a divorce. He 
added that had he thought otherwise he would have had very grave doubt 
whether.or not it would be right to exercise discretion in her favour. As to the 
prayer in the answer, he held that there was no doubt at all that the wife had 
committed adultery with the party cited. That was, of course, obvious as the B 
wife admitted it and the party cited did not dispute it. As to the wife’s plea 

of condonation, the learned commissioner rejected it, on the ground that the 
forgiveness relied on by the wife as condonation took place when the husband 
was only aware of the one act of adultery in Cornwall originally alleged in his 
answer, his knowledge of which depended on an admission made to him by the 
wife as to that one occasion only, without any reference to the two other occasions C 
in London. As to the wife’s plea that the husband had conduced to the adultery, 

the learned commissioner again rejected it, holding 


“that there was no possible conduct of his which could conduce to her 
behaviour, and there was clearly no excuse for her behaviour.”’ 


Accordingly, the learned commissioner rejected the prayer in the wife’s petition 
and granted a decree nisi on the cross-prayer in the husband’s answer. The 
delivery of the judgment was followed by a discussion as to costs which resulted 
in an order to the effect that the party cited was to pay the husband’s costs, 
and that the husband was to pay the wife’s costs, such costs to be recoverable 
by the husband from the party cited as costs in the cause. On Dec. 21, 1954, 
the party cited obtained the leave of the learned commissioner to appeal out of E 
time from this order as to costs, and pursuant to such leave he now appeals to 
this court. [His Lorpsuip dealt with the evidence explaining the delay in apply- 
ing for leave to appeal and continued:] In all the circumstances we do not think 
the appeal should be rejected merely on account of the party cited’s delay, which 
cannot be said to have prejudiced the husband in any way. 

We pass, therefore, to consideration of the question whether the present case 
is one in which the Court of Appeal can properly interfere with the order as to 
costs made by the learned commissioner. The order here made does, no doubt, 
bear heavily on the party cited, inasmuch as it makes him liable not merely for 
the husband’s and the wife’s costs of the issue of adultery, which he must clearly 
bear, as the costs which the husband has incurred on his own behalf or must 
defray on his wife’s behalf in proceedings justly brought by him on account of the 
admitted adultery of the party cited with the wife, but also for the costs of both 
spouses on the issue of cruelty, although that issue was wholly concerned with 
charges made by the wife against the husband with which prima facie the party 
cited had nothing to do. Counsel for the husband referred us to some of the 
numerous cases which establish the well-known proposition that the power of a 
trial judge, under s. 50 (1) of the Supreme Court of Judicature (Consolidation) H 
Act, 1925, and R.S.C., Ord. 65, r. 1, to determine by whom and to what extent 
the costs are to be paid being by the express terms of the section and rule a 
discretionary power, his exercise of such discretion by making some particular 
order as to costs in any given case should not be interfered with by this court, 
even though he has given the necessary leave to appeal under s. 31 (1) (h) of the 
Act, unless the circumstances are such as to warrant the conclusion that in I 
making the order under appeal the learned judge took into consideration some 
irrelevant matter, or excluded from consideration some relevant matter, or 
proceeded on some wrong principle, so that the order made was not the product of 
& proper exercise of the discretion reposed in him. 

We need not refer to the authorities cited by counsel for the husband in 
support of this unassailable proposition, which of course we fully accept, and 
from which it follows that in the present case this court should not interfere with 
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the learned commissioner’s order as to costs merely on the ground that if it had 
rested with us to exercise the discretion we would for our part have exercised it in 
a different manner. It must, however, in our view be wrong in principle to 
saddle a party cited, whose adultery with the wife is proved or admitted, with 
the costs of other issues raised between the husband and the wife with which 
the party cited is in no way concerned, and neither arising out of nor connected 
with the misconduct of which he is proved or admitted to be guilty. Thus in the 
present case if the facts had been that the last act of cruelty relied on by the wife 
had taken place before the wife even became acquainted with the party cited, 
and that she had at some later date admittedly committed adultery with him, 
it would in our view clearly be wrong in principle to make the party cited liable 
for the costs of the issue of cruelty raised by the wife’s petition. In Kara v. 
Kara & Holman (1) Hopson, J., sitting in the Court of Appeal in a case in which 
a co-respondent was held liable for the costs of cross-charges of cruelty made by 
the wife against the husband, and delivering the judgment of the court on the 
question of costs, explained in these words the court’s reason for holding the 
co-respondent liable for the costs of these cross-charges ([1948] 2 All E.R. at 
p- 18): 


‘* We condemned the co-respondent in the costs of the allegations of 
cruelty on the ground that the history of the case showed that his association 
and eventual adultery with the wife were bound up with the matrimonial 
disputes from which the allegations of cruelty arose. In particular, he was 
closely concerned with the final act of cruelty relied on and was a discredited 
witness called to support the wife in respect of this final act. In this connec- 
tion the court was referred to a decision of Hix, J., in Darnborough v. Darn- 
borough & Smith (2) in which considerations of this kind actuated the 
learned judge to make a like order.” 


In the present case the learned commissioner gave no reasons for making the 
order as to costs appealed from by the party cited. Counsel for the husband 
urged that we should assume that the learned commissioner, having heard all 
the evidence, came to the conclusion that, as in Kara v. Kara & Holman (1), the 
association and adultery of the wife and the party cited were bound up with 
the disputes out of which the allegations of cruelty arose, and that, accordingly, 
the party cited should be saddled with the whole of the costs. Having read the 
learned commissioner’s judgment, we can make no such assumption. The sequence 
of events as narrated in his judgment is plainly against it. The behaviour 
of the husband relied on by the wife as amounting to cruelty arose, according 
to her, out of the husband’s excessive sexual demands and his rough, not to 
say brutal, conduct in forcing such demands on her at times when she was 
unwilling to comply with them. The parties were married on Oct. 6, 1945. 
The first specific instance of cruelty relied on by the wife took place in December, 
1946. At this time the spouses were at Lossiemouth where the husband was 
stationed. The party cited was also stationed there, and, we gather, on friendly 
terms with both spouses, but there is nothing in the judgment to suggest that the 
unsatisfactory relations obtaining between the husband and the wife at that 
period had anything to do with the party cited. The adultery did not take 
place until the first half of 1950, when the husband was on service abroad, the 
last of the three occasions being in June, 1950. The husband returned in 
November, 1950. There is no doubt that the wife’s brief association with the 
party cited was by then a thing of the past. He was in fact married in December, 
1950. The wife’s admission to the husband of one of three acts of adultery took 
place in December, 1950, when, knowing only of this one incident, he seems to 
have forgiven her. He did not know of the other two occasions until they 
were disclosed by her discretion statement. The last two incidents of cruelty 
relied on by the wife were of precisely the same character as the incident of 
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December, 1946, and the inference seems irresistible that they were recrudescent 
symptoms of the same sexual maladjustment as had caused the earlier trouble. 
We have been unable to discern in the learned commissioner’s judgment any 
finding, express or implied, to the effect that any of the episodes relied on by the 
wife as cruelty were caused or contributed to by the party cited. On the 
contrary, he seems to us to treat the husband’s allegedly cruel conduct on the one 
hand and the wife’s brief adulterous association with the party cited on the other 
hand as entirely distinct and separate matters, and we think this must be taken 
to have been his view of the facts. In the brief discussion as to costs which 
followed the judgment no one was concerned to argue that the party cited should 
not bear all the costs. In substance, the only question debated was whether the 
wife should be given her costs against the party cited or the husband should pay 
the wife’s costs with a right to recoupment against the party cited, and the 
learned commissioner adopted the latter alternative. . 

For the reasons we have endeavoured to state we think the order made was 
wrong in principle so far as it made the party cited liable for the costs of the 
husband and the wife on the issue of cruelty. In our judgment, therefore, this 
court is free to vary the order in accordance with our own view of the justice of 
the case. We think the proper order to be made in the circumstances is an order 
to the effect that: (i) The husband should bear and pay so much of his own and 
the wife’s costs as would have been incurred if the answer had been confined to 
contesting the charges of cruelty without raising the issue of adultery. (ii) The 
party cited should pay the balance of the husband’s costs, and (iii) The husband 
should pay the balance of the wife’s costs, but should be entitled to recover such 
balance from the party cited. The effect of an order in this form should be to 
make the party cited liable for the costs of the issue of adultery, including the 
costs of the pleas of condonation and conduct conducive raised by the wife, 
so far as the raising of those pleas occasioned any addition to the costs which 
would have been incurred on the hypothesis mentioned in (i) above. Accordingly, 
we would allow this appeal and vary the learned commissioner’s order as to 
costs in the way we have indicated. We were told that under the arrangement 
to which we have referred the party cited has already paid a total of some £320 
on account of the husband’s costs. Any excess of this amount over and above 
the total sum payable by the party cited under the order now to be made should 
be repaid to him. 

Appeal allowed. 


Solicitors: Bircham & Co. (for the party cited); Wedlake, Letts & Birds 
(for the husband). 


[Regorted by F. Gurrman, Esa., Barrister-at-Law.] 
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Re HUTCHINSON (deceased). HOLT v. HUTCHINSON AND 
OTHERS. 


[CHANCERY Division (Danckwerts, J.), February 25, 1955.] 


Intestacy—Rights of surviving spouse— Personal chattels »—Horses used for 
B racing—Administration of Estates Act, 1925 (15 Geo. 5 c. 23), s. 46 (1) (i), 

8. 55 (1) (x). 

The estate of an intestate who died on Apr. 30, 1950, included twelve 
racehorses which, during the intestate’s life, had been trained for him by 
his private trainer for flat racing under the rules of the Jockey Club. The 
racing of the horses had been a recreation of the intestate. The intestate’s 

C widow claimed to be entitled to the horses by virtue of the Administration 
of Estates Act, 1925, s. 46 (1) (i). 

Held: the racehorses, not being used for business purposes, were horses 
within the meaning of that term as used in the definition of ‘‘ personal 
chattels ” in s. 55 (1) (x) of the Act of 1925, and, therefore, they formed part 
of the property to which the widow became absolutely entitled under 


Ds: 46 (1) (i). 


[| Editorial Note. An essential fact on which the decision in this case depended 
was that the use of the horses for racing was purely recreational. In this respect 
the present case stands with Sharkey v. Wernher ([1954] 2 All E.R. 753) where, 
on an income tax question, it was accepted that the use of horses for racing was 
purely recreational. In applying the decision in the present case to determine 

E entitlement where the intestate died after 1952 regard must be had to the 
amendments to the law of intestate succession introduced by the Intestates’ Estates 
Act, 1952, as a result of which it is immaterial to consider entitlement to personal 
chattels unless the intestate left issue or, e.g., a parent, because otherwise the sur- 
viving spouse will take the whole residuary estate (see ibid., s. 4 and Sch. 1, 
32 Hatspury’s STaTuTES (2nd Edn.) 121, 123). 

F For the Administration of Estates Act, 1925, s. 46 (1) (i), s. 55 (1) (x), see 
9 Hatssury’s Statutes (2nd Edn.) 751, 762. 

For the Intestates’ Estates Act, 1952, s. 1, see 32 Hatsspury’s STATUTES 
(2nd Edn.) 116.] 


Cases referred to: 
G (1) Re Whitby, [1944] 1 All E.R. 299; [1944] Ch. 210; 113 L.J.Ch. 170; 170 
L.T. 176; 2nd Digest Supp. 
(2) Re Hall, [1912] W.N. 175; 107 L.T. 196; 44 Digest 736, 5905. 
(3) Re White, [1916] 1 Ch. 172; 85 L.J.Ch. 368; 114 L.T. 353; 44 Digest 
714, 5625. 
(4) Re Ogilby, [1942] 1 All E.R. 524; [1942] Ch. 288; 111 L.J.Ch. 169; 167 
H L.T. 65; 2nd Digest Supp. 


Adjourned Summons. 
One of the two administrators of the estate of an intestate, Walter Victor 


Hutchinson, deceased, applied by originating summons for the determination 
of the question whether the twelve racehorses belonging to the deceased at the 
date of his death and located at Hazely Down Stables near Winchester, and 
I which were at that date being kept in training for racing purposes, were or were 

not “‘ personal chattels ” of the deceased as defined by the Administration of 
Estates Act, 1925, s. 55 (1) (x). 

G. F. Dearbergh for the plaintiff, one of the administrators of the estate. 

T. A. C. Burgess for the first defendant, the widow of the deceased, who was 
also the second administrator. 

A. F. M. Berkeley for the second and third defendants, 
deceased, interested in the residuary estate. 


infant children of the 
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DANCKWERTS, J.: The deceased died on Apr. 30, 1950, intestate, and 
letters of administration of his estate were granted to the plaintiff and the first 
defendant, who is the deceased’s widow, on July 5, 1950. The question which 
T have to decide concerns twelve racehorses which belonged to the testator at 
the date of his death. It arises by reason of the fact that the Administration of 
Estates Act, 1925, s. 46 (1) (i), gives to a surviving widow the personal chattels 
of the deceased, as defined in the Act, absolutely. By s. 55 (1) (x) the personal 
chattels are defined as follows: 


“© Personal chattels ’ mean carriages, horses, stable furniture and effects 
- (not used for business purposes), motor cars and accessories (not used for 
business purposes), garden effects, domestic animals, plate, plated articles, 
linen, china, glass, books, pictures, prints, furniture, jewellery, articles of 
household or personal use or ornament, musical and scientific instruments 
and apparatus, wines, liquors and consumable stores, but do not include 
any chattels used at the death of the intestate for business purposes nor 
money or securities for money.” 


Of the intestate’s twelve horses, eleven were sold after the date of the intes- 
tate’s death for £5,717 5s. in aggregate. The remaining horse, the twelfth, broke a 
leg after the death of the intestate and was destroyed, but the administrators 
received £1,500 in respect of that horse under the policies of insurance. 

At the date of the death of the intestate, these twelve racehorses were in stables 
known as Hazely Down Stables near Winchester in the county of Hampshire, 
and were being trained on behalf of the deceased by Mr. J. J. Murphy to race 
under Jockey Club Rules on the flat. Mr. Murphy trained no other horses except 
those of the deceased, and would be known as a private trainer. The deceased 
ran also a stud farm known as the Coombe Park Stud of which he was the owner. 
It seems that the stud farm was run as a distinct and separate business by the 
deceased. He trained horses there and sold them, and did not run the stud farm 
merely for the purpose of providing himself with racehorses. It seems plain 
that the deceased’s racing activities were not connected in any way with the 
stud farm business except that some of his racehorses may have been obtained 
from time to time from his stud farm. Separate accounts were kept of the stud 
farm business and income tax was paid on the profits arising therefrom. It is, 
therefore, plain that the stud farm was a business and that any horses on the stud 


farm were business assets of the deceased and were so treated. It is also clear 


from the evidence that the racehorses were in an entirely different category. 
One of them was ridden sometimes by the deceased, but otherwise the deceased 
did not ride any of the racehorses, merely using them for what I think was plainly 
recreation, i.e., racing them. 

In those circumstances, it is contended on behalf of the widow that the race- 

horses fall within the definition of “‘ personal chattels ’ contained in the Adminis- 
tration of Estates Act, 1925, s. 55 (1) (x), and consequently passed to her abso- 
lutely under s. 46 (1) (i) and did not pass into residue. 

I have been referred to a number of cases: Re Whitby (1), Re Hall (2), Re 
White (3) and Re Ogilby (4). Re Ogilby (4) is perhaps of some interest as it dealt 
with a farm which was carried on by the testatrix, but none of these cases is 
directly in point. Counsel for the widow relied on Re Whitby (1) as indicating 
that undue limitations should not be placed on the words which are found in 
s. 55 (1) (x). That particular case concerned cut but unmounted jewels. 
On the other hand, counsel for those interested in residue relied on the other 
cases as showing that some restrictive meaning may be placed on words, 
which otherwise have a comparatively plain meaning, by reason of their juxta- 
position to other words such as “ carriages, stable furniture and effects”. The 
cases of Re Hall (2) and Re White (3) were not decisions on s. 55 (1) (x), but were 
decisions on terms contained in wills relating to a gift of carriages and were cases 
decided in days when motor cars (which had been exchanged for carriages) were 


B 


E 


F 


G 


Ch.D.] Re HUTCHINSON (deceased) (DaNckwerts, J.) 691 


comparatively uncommon. In those cases a meaning of a restrictive nature 
was given to the word “ carriages ”’ so as to exclude a motor car. 

I do not find that any of those cases really gives me a great deal of assistance. 
I have to deal with the words contained in the definition in s. 55 (1) (x) as I find 
them. Racehorses are horses, and, therefore, prima facie it is plain that they 
must be so treated, unless I am to find some restriction arising from words to 
be found in juxtaposition to the word “ horses ”’. 

It has been argued on behalf of the persons who are interested more particularly 
in the residuary estate that horses being used in conjunction with the words 
“ carriages, stable furniture and effects ’’ must be confined to horses about the 
premises in which the deceased resided, or something of that sort. But, on the 
whole, I do not see why I should so restrict the meaning of a word which appears 
to me to be perfectly plain. It is clear, and is expressly stated in s. 55 (1) (x), that 
horses used for business purposes are not included in the term “ personal 
chattels ” as there defined, but I do not see why horses which were kept by the 
deceased purely for the purpose of recreation should not be included in that term, 
and I accordingly hold that they pass under s. 46 (1) (i) to the widow. 


Order accordingly. 

Solicitors: Birkbeck, Julius, Coburn & Broad (for all parties except the first 
defendant); Wm. Easton & Sons (for the first defendant). 

[Reported by R. D. H. Osporne, Esq@., Barrister-at-Law.] 


R. v. PADDINGTON SOUTH RENT TRIBUNAL, 
Ex parte MILLARD. 


[QUEEN’s BencH Division (Lord Goddard, C.J., Ormerod and Gorman, JJ.), 
March 2, 1955.] 


Rent Control—Security of tenure—Extension of period—Application for further 
extension adjourned—Extended period expired—Jurisdiction of tribunal to 
grant further extension—Landlord and Tenant (Rent Control) Act, 1949 
(12 & 13 Geo. 6 c. 40), s. 11 (2) (a), (6). 

In October, 1950, the tenant rented a furnished room from the landlord. 
On July 23, 1952, the tenant referred her contract of tenancy to the rent 
tribunal under the Furnished Houses (Rent Control) Act, 1946, s. 2 (1) and 
on Oct. 9, 1952, the tribunal reduced the rent. On Aug. 21, 1953, the 
landlord served on the tenant a notice to quit the premises. On the same date 
the tenant applied to the rent tribunal for an extension of security of tenure 
under the Landlord and Tenant (Rent Control) Act, 1949, s. 11 (1). On Aug. 
30, 1953, the tribunal directed that the notice to quit should not take effect 
until Nov. 30, 1953. On Nov. 12, 1953, the tenant made a second application 
for extension of security of tenure and on Dec. 10, 1953, the tribunal gave a 
further extension until Mar. 10, 1954. On Feb. 25, 1954, the tenant made 
a third application for an extension of security of tenure and on Mar. 10, 
1954, the hearing of the application was adjourned as the landlord had 
commenced proceedings for possession in the county court. On Oct. 11, 
1954, the landlord’s claim before the county court was dismissed on the 
ground that the notice to quit had not expired. On Oct. 25, 1954, the ad- 
journed application came before the tribunal who refused to hear it on the 
ground that they had no jurisdiction because the notice to quit had expired. 
On application for mandamus, 

Held: the third application for extension of security of tenure having 
been made before the extension granted on the second application had 
expired, and the second application having been made during the currency 
of the first extension, the notice to quit had not become effective and the 
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tribunal had jurisdiction to grant, if they thought fit, a further extension; 
accordingly an order of mandamus would be granted. 


[ Editorial Note. The periods of extensions of security of tenure and the 
fact that successive applications were made within the currency of preceding 
periods appear clearly. There is, however, a short interval between Nov. 30, 
1953, when the first extension expired and Dec. 10, 1953, when the tribunal 
granted the second extension. By virtue of s. 11 (2) (a) of the Landlord and 
Tenant (Rent Control) Act, 1949, the notice to quit was not effective in this 
interval and accordingly the second application, on which an extension of 
security of tenure for three months was granted, in fact resulted in the tenant s 
obtaining effective security for a period of three months and ten days. A similar 
result of considerably longer duration followed the adjournment of the third 
application on Mar. 10, 1954. 

With regard to the jurisdiction to give extensions of security of tenure reference 
may be made to Preston & Area Rent Tribunal v. Pickavance ({1953] 2 All E.R. 
438). 

ihe the Landlord and Tenant (Rent Control) Act, 1949, s. 11, see 13 HALSBURY’S 
Srarures (2nd Edn.) 1107; and for cases on the subject, see 3rd Digest Supp. 
to Vol. 31 (Repl.) 8126a-8126d.] 


Motion for mandamus. 

The tenant moved the court for an order of mandamus directed to the 
Paddington South Rent Tribunal to hear and determine according to law an 
application for an extension of security of tenure made under s. 11 (1) of the 
Landlord and Tenant (Rent Control) Act, 1949. The facts are summarised in 
the headnote. 


Miss S. F. Norwood for the tenant. 
Rodger Winn for the rent tribunal. 


ORMEROD, J., stated the facts and that the tribunal came to the con- 
clusion that they must decline to determine the third application of the tenant 
for extension of security of tenure for want of jurisdiction because the notice to 
quit had expired, and continued: The ground on which the tribunal came to 
their decision is set out in s. 11 of the Landlord and Tenant (Rent Control) 
Act, 1949. Section 11 (1) gives the tribunal power in certain circumstances to 
extend the period at the end of which a notice to quit shall have effect. Section 
11 (2) reads as follows: 


“On an application being made under this section—(a) the notice to quit 
to which the application relates shall not, unless the application is with- 
drawn, have effect before the determination of the application; (b) the 
tribunal, after making such inquiry as they think fit, and giving to each 
party an opportunity of being heard, or, at his option, of submitting 
representations in writing, may direct that the notice to quit shall not have 
effect until the end of such period, not exceeding three months from the date 
at which the notice to quit would have effect apart from the direction, as 
may be specified in the direction.” 


The tribunal formed the opinion that as the original time for extension of the 
notice had expired before the county court proceedings, and before the present 
proceedings, were heard, they had no option but to refuse the application on 
the ground that the longest period of extension they could give was a period 
of three months, which was bound to run from the expiry of the original period of 
three months, which, of course, had expired long before the last hearing before 
the tribunal. That, I think, is the wrong view to take of the sub-section. The 
true position, I think, is this: that under s. 11 (1) (a) the period is, as it were, 
frozen. Until the tribunal have come to their determination, there may 
be still a period to run either of the original period of notice or of an extended 
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period of notice. Under sub-s. (2) the maximum amount which the tribunal are 
entitled to award in addition to whatever period remains is a period of three 
months. In those circumstances, the tenant would be entitled, if the tribunal 
thought it proper, to a further period of three months on anything that remained 
of the extended period which was still available to her when her original applica- 
tion before the tribunal was adjourned. In those circumstances, there must be 
an order of mandamus for the tribunal to consider the matter on that basis. 


LORD GODDARD, CG.J.: I agree, 
GORMAN, J.: I agree. 


. LORD GODDARD, C.J.: It does not matter to the tenant (who is legally 
aided) whether her costs come out of one fund or another, but so that we should 
not be making a precedent I do not think we should give costs against the tribunal. 
We never give costs unless they act improperly. 

Mandamus granted. 

Solicitors: Peter Kingshill (for the tenant); Solicitor, Ministry of Health 
(for the rent tribunal). 

[Reported by F. Guttman, Esq., Barrister-at-Law.] 


ANSPATCH v. CHARLTON STEAM SHIPPING CO., LTD. 
[Court or AppEAL (Denning, Birkett and Parker, L.JJ.), January 28, 1955.] 


Rent Restrictions—Standard rent—Application to ascertain—Flat let un- 
furnished during currency of furnished letting—Subsequent unfurnished 
letting at increased rent—Whether standard rent to be ascertained in relation 
to first or second unfurnished letting—Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920 (10 & 11 Geo. 5c. 17), s. 12 (1) (a). 

A flat to which the Rent Restrictions Acts applied was let furnished in 
1936 by the then freeholders of the building, K. & Co., at a rent of £125 per 
annum. Subsequently the flat was let furnished at a rent of £3 13s. 6d. 
per week and whilst so let K. & Co. granted a lease (the “ lease of 1940 ”’) 
of the flat unfurnished to C.W.B., Ltd. at a rent of £110 per annum 
plus £5 in respect of electricity, for a term of five years from Sept. 29, 1940. 
C.W.B., Ltd. also purchased the furniture in the flat and took the benefit 
of the current furnished letting which came to an end some time after 1940. 
K. & Co. and C.W.B., Ltd. were companies having common directors 
and were both controlled by one family. There was a further furnished 
letting of the flat at £6 per week in 1944, and in 1945 K. & Co. sold the 
freehold of the building to the respondent company (the present landlords), 
who purchased the furniture, took the benefit of the furnished letting of the 
flat, and continued to let the flat furnished. In September, 1951, the 
landlords let the flat unfurnished at a rent of £275 per annum. The appellant, 
who was the present tenant under that letting, applied to the court to deter- ° 
mine the standard rent of the flat. 

Held: as the lease of 1940 was not a sham, the standard rent of the flat 
should be fixed by reference to the rent reserved by that lease, notwith- 
standing that at the date of the lease there was a furnished tenancy of the 
flat (Edgware Estates, Ltd. v. Coblentz, [1949] 2 All E.R. 526, and dictum of 
Tucker, L.J., in Insall v. Nottingham Corpn., [1948] 2 All E.R. at p. 235, 
considered) and notwithstanding that the lease of 1940 was in favour of a 
limited company, associated in business with the freeholders, which could 
occupy only by servants, agents or sub-tenants (dicta of BAmLHACHE, J., In 
Prout v. Hunter, [1924] 2 K.B. at p. 370, and of CHARLES, J., in Ebner v. 
Lascelles, [1928] 2 K.B. at p. 501, adopted). 

Appeal dismissed. 
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[ For the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, 
s. 12 (1) (a), see 13 Hatspury’s Statutes (2nd Edn.) 998; and for the Rent and 
Mortgage Interest Restrictions Act, 1939, Sch. 1, see ibid., 1082.] 

Cases referred to: 
(1) Conqueror Property Trust, Ltd. v. Barnes Corpn., [1944] 1 All E.R. 34; 
[1944] K.B. 96; 113 L.J.K.B. 30; 170 L.T. 54; 108 J.P. 28; 31 Digest 
(Repl.) 667, 7656. 
(2) Signy v. Abbey National Building Society, [1944] 1 All E.R. 448; [1944] 
K.B. 449; 113 L.J.K.B. 486; 170 L.T. 238; 31 Digest (Repl.) 641, 
7479. 
(3) Macmillan & Co., Ltd. v. Rees, [1946] 1 All E.R. 675; 175 L.T. 86; 31 
Digest (Repl.) 656, 7585. 
(4) Roberts v. Jones, [1946] 2 All E.R. 678; [1947] K.B. 221; [1947] L.J.R. 
606; 176 L.T. 33; 31 Digest (Repl.) 669, 7668. . 
(5) Edgware Estates, Ltd. v. Coblentz, [1949] 2 All E.R. 526; [1949] 2 K.B. 717; 
31 Digest (Repl.) 671, 7687. 
(6) Prout v. Hunter, [1924] 2 K.B. 365; affd. C.A.. [1924] 2 K.B, 736; 93 
L.J.K.B. 993; 132 L.T. 193; 31 Digest (Repl.) 639, 7467. 
(7) Glossop v. Ashley, [1922] 1 K.B. 1; 90 L.J.K.B. 1237; 125.L.T. 842; 
85 J.P. 234; 31 Digest (Repl.) 673, 7687. 
(8) Ebner v. Lascelles, [1928] 2 K.B. 486; 97 L.J.K.B. 497; 139 L.T. 140; 
92 J.P. 114; 31 Digest (Repl.) 649, 7531. 
(9) Carter v. S.U. Carburetter Co., [1942] 2 All E.R. 228; [1942] 2 K.B. 288; 
111 L.J.K.B. 714; 167 L.T. 248; 31 Digest (Repl.) 635, 7429. 
(10) Insall v. Nottingham Corpn., [1948] 2 All E.R. 232; [1949] 1 K.B. 261; 
[1949] L.J.R. 156; 31 Digest (Repl.) 669, 7670. 
(11) Chamberlain v. Farr, [1942] 2 All E.R. 567; 112 L.J.K.B. 206; 31 Digest 
(Repl.) 671, 7679. 

Appeal. 

The respondents, the landlords, appealed from an order of His Honour JuDGE. 
BENSLEY-WELLS, at Marylebone County Court, dated Oct. 28, 1954, whereby he 
granted the application of the tenant to determine the standard rent of a flat 
known as No. 71, Ivor Court, Gloucester Place, N.W.1, at £110 per annum. 

No. 71, Ivor Court, Gloucester Place, N.W.1, was a flat in a block built in 
1936 and then owned by Knight & Co., Ltd. The flat was first let furnished 
at £125 per annum. It was subsequently let furnished at a weekly rent of 
£3 13s. 6d. and while it was so let, Knight & Co., Ltd. granted a lease of the 
flat unfurnished at a rent of £110 per annum, plus £5 per annum in respect 
of electricity, for a term of five years from Sept. 29, 1940, to C.W.B., Ltd. 
The lease was made with the benefit of the existing furnished letting, C.W.B., 
Ltd. purchasing the furniture for £150. C.W.B., Ltd. and Knight & Co., 
Ltd. were closely associated companies, a family named Black being in 
control of both, and the companies having common directors. At some time 
after 1940 the furnished letting at £3 13s. 6d. per week ceased, for in June, 1944, 
there was a furnished letting by C.W.B., Ltd. at £6 per week. In 1945 Knight 
& Co., Ltd. sold the freehold of the premises to the landlords, the Charlton 
Steam Shipping Co., Ltd. who purchased the furniture, took the benefit of the 
furnished letting and continued to let the flat furnished until 1951. On Sept. 29, 
1951, they let the flat unfurnished to a Mr. Noble at a rent of £275 per annum. 
Subsequently Mr. Anspatch, the respondent to this appeal, became tenant of 
the flat and he applied to the court to determine the standard rent of the 
premises. The county court registrar and the county court judge held that the 
standard rent was that fixed by the lease to C.W.B., Ltd., in September, 1940, 
namely, £110. 

L. A. Blundell for the landlords. 

J. G. Wilmers for the tenant. 
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DENNING, L.J., stated the facts and continued: It is much to the tenant’s 
advantage to have the standard rent held to be £115, because he would have a 
large claim for over-payment for two years. I have no doubt that many other 
tenants in this block of flats would also have claims for over-payments. Hence 
the importance of the case. 

The definition of standard rent in s. 12 (1) (a) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, as amended by the Rent and Mortgage 
Interest Restrictions Act, 1939, s. 3 (1) and Sch. 1, is: 


‘““ The expression ‘ standard rent ’ means the rent at which the dwelling- 
house was let on Sept. 1, 1939, or, where the dwelling-house was not let on 
that date, the rent at which it was last let before that date, or, in the case of 
a dwelling-house which was first let after the said Sept. 1, the rent at which 
it was first let.” 


Sub-section (2) provides: ‘“ This Act shall apply to a house or a part of a house 
let as a separate dwelling’. There is a definition of ‘“‘ dwelling-house ” in s. 16 
of the Rent and Mortgage Interest Restrictions (Amendment) Act, 1933, which 
reads: 


** * Dwelling-house ’ has the same meaning as in the principal Acts, that is 
to say, a house let as a separate dwelling or a part of a house being a part 
so let.” 


The first point is this: counsel for the landlords says that the lease made in 
September, 1940, was not a letting of a kind which is material for ascertaining 
the standard rent. He recognises that it was a real letting, and that it was 
acted on by lessor and lessee for years. The books of the companies show that. 
It is not like the letting in Conqueror Property Trust, Ltd. v. Barnes Corpn. (1) 
which was a sham. But counsel says that it was not a transaction of a kind 
contemplated by the Rent Acts, that it was a transaction of a financial nature 
between two associated companies and is no guide to the rental value of the 
flat. He points out that a furnished letting is not material for the purposes of 
the standard rent (Signy v. Abbey National Building Society (2)) nor is a business 
letting (Macmillan & Co., Ltd. v. Rees (3)). Further, a letting under the Housing 
(Rural Workers) Act, 1926, is not material (Roberts v. Jones (4)) nor, indeed, is 
an unlawful letting (Edgware Estates, Ltd. v. Coblentz (5)). Counsel says that 
by these decisions the courts have written a gloss on the Act. The test is not 
merely to ascertain whether the house has been ‘let’ as a dwelling; but in 
order to determine the standard rent one must look at the nature of the letting 
and see whether it is of the kind contemplated by the Act. It must, he says, 
be a letting for the purposes of the Act. 

At one time in the argument I was inclined to think that the only letting 
which is material for fixing the standard rent is a letting to a tenant in actual 
occupation. There are observations in Prout v. Hunter (6) by ScRuTTON, L.J., 
and SARGANT, J., which support that view. But on reflection I do not think that 
it is correct. Undoubtedly in the vast majority of cases the courts consider 
only the letting to the tenant in actual occupation, and the rent at which it is 
let to him unfurnished becomes the standard rent. Indeed, where there are two 
competing tenancies, a head-lease and a sub-lease, both unfurnished, the standard 
rent is fixed by the rent payable by the tenant in occupation (Glossop v. Ashley (7)). 
But I do not think that the standard rent is always to be fixed by reference to 
the tenant in occupation. In Edgware Estates, Ltd. v. Coblentz (5) the standard 
rent was not so fixed. The unlawful sub-letting at £225 a year was ignored : 
so was the previous lawful sub-letting at £225 a year. The standard rent was 
fixed by the £300 a year payable in 1939 under the head-lease. So here the 
furnished sub-letting at £3 13s. 6d. must be ignored; and we are left with a 
head-lease made to O.W.B., Ltd. in 1940 at £115 a year unfurnished. This 
letting comes within the very words of s. 12 (1) (a) and I do not think we should 
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write a further gloss on the Act so as to ignore it. Let me test it in this way: 
suppose that these premises had not been sold by Knight & Co., Ltd. to the 
landlords, and that Knight & Co., Ltd. were the respondents to this application. 
I cannot imagine any court allowing Knight & Co., Ltd. to say that the £115 
was not the standard rent fixed by their letting. I may add that the £115 seems 
to have been genuinely fixed in 1940 in accordance with the market values 
at the time. The rateable value of the flat was £38 and its rent when furnished 
was £190. £115 falls fairly in between these values. 

Counsel’s second point was this. Inasmuch as the dwelling-house in 1940 
was let furnished to an occupying tenant it was by that very fact taken out of the 
Act for all purposes, and the superior lease to C.W.B., Ltd. could not therefore 
give the standard rent. It seems to me, however, that whilst the furnished 
letting takes the flat out of the Act so far as eviction is concerned (Prout. v. 
Hunter (6)), it does not take it out of the Act so far as standard rent is concerned. 
The furnished letting does not give the standard rent, but a superior ‘letting 
unfurnished may do so. * 

Counsel’s third point was that the lease in 1940 was in its nature a letting for 
business purposes, it was a business transaction not within the Acts. I cannot 
agree. The lease was a letting of a dwelling-house as a separate dwelling, and 
it is not deprived of that character simply because the lessee was a limited 
company who could only occupy by servants or agents or by sub-tenants. This 
is in accord with the view expressed by BatLHacHE, J., in Prout v. Hunter (6) 
({1924] 2 K.B. at p. 370), by Cuarugs, J., in Ebner v. Lascelles (8) ({1928] 2 K.B. 
at p. 501) and it is implicit in Carter v. S.U. Carburetter Co. (9). 

In my judgment, therefore, counsel’s three points all fail. Despite his able 
argument, I find myself in agreement with the learned judge and the registrar 
and the appeal must be dismissed. 


BIRKETT, L.J.: I agree. The contention of counsel for the landlords 
was that it must be the second unfurnished letting in September, 1951, to which 


reference must be made to fix the standard rent because the first one, in Septem- 


ber, 1940, was not a letting contemplated by the Acts or, indeed, a letting from 
which the standard rent could properly be determined. It is only on that point 
that I want to say a word. [Hits Lorpsutp stated the facts concerning the 1940 
letting and continued:] The two matters I desire to draw attention to are these: 
first of all, counsel for the landlords, who appeared before the registrar and 
before the county court judge, from the very beginning said that the lease in 
September, 1940, to C.W.B., Ltd. was a real agreement: it was not a sham. 
The detail about the £5 for electricity is not unimportant in view of the con- 
tentions which have been put before us—£5 for electricity is put down separately, 
making the £110 up to £115. It looks as though the terms of this lease were 
carefully considered. Those two things, the fact that the agreement was not a 
sham and the evidence afforded by the nature of the agreement prima facie 
make it an ordinary unfurnished letting of the premises. Counsel says, however, 
that although it may look like that it really is not so. Moreover, if one takes the 
wording of s. 12 (1) (a) of the Act of 1920, the courts during the years that the 
Rent Acts have been under discussion have admittedly added certain glosses 
to the language. Counsel, therefore, says that one cannot take the words of the 
definition of ‘ standard rent ’’ in s. 12 (1) (a) of the Act of 1920 in their simplicity 
and say—‘‘ Here in 1940 was the first unfurnished letting. That was at £110, 
or £115 if you include the electricity. Therefore, applying the simple plain 
words of this section you need inquire no further”. Counsel said that one could 
not do that because the courts had added to the simplicity of this language 
glosses about furnished premises and other matters. Therefore it was necessary 
to look and see what the real nature of the transaction was. Was it a letting 
which could properly be said to fix the standard rent ? The trouble is that the 
information about this letting is so sparse. Counsel for the landlords submitted 
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that this was a business transaction only: that the idea was to give to C.W.B., 
Ltd. a right to deal with the furnished tenancy which had been in existence 
throughout and was in existence at the time when the agreement of Sept. 29, 
1940, was made. There was a furnished tenancy in 1940. We know there was 
a furnished tenancy at a much later date, but as to many of the intervening 
years we have no information at all. It is in that state of affairs that one is 
compelled to examine the language of the statute, the various glosses which have 
been put on it and the submissions made by counsel, 

In Insall v. Nottingham Corpn. (10), Tucker, L.J., after citing a long passage 
from the judgment of Lorp GREENE, M.R., in Chamberlain v. Farr (11), said 
this ([1948] 2 All E.R. at p. 235): 


“ Those authorities, I think, strongly support the view that, provided 
one has a rent which is a real rent and not a sham, the fact that it does not 
come up to the true economic rent which might be obtained in respect of the 
premises, or the fact that it has been reduced for family reasons or in 
preference for a particular tenant, are matters which must be excluded from 
the purview of the court in fixing the standard rent.” 


Here it would appear, as a matter of fact, if one examines the nature of the 
furnished tenancies, that the rent of £110 was somewhere in the neighbourhood 
of what was a reasonable and fair economic rent. As, however, that is an 
irrelevant circumstance, one has to look at the matter in this way. Here was 
the agreement of 1940, admittedly a real agreement and not a sham. That 
fixes the unfurnished rent at £110 a year, and having regard to the language of 
the section and all the authorities which have been cited to us, I can see no reason 
why the decision of the learned registrar and the county court judge should 
not be supported. Therefore I am in favour of dismissing this appeal. 


PARKER, L.J.: I have reached the same conclusion and agree so entirely 
with both judgments that I do not think I can usefully add anything. 


Appeal dismissed. Leave to appeal to the House of Lords granted. 


Solicitors: J. F. Coules & Co. (for the landlords); 7. F. Peacock, Fisher, 
Chavasse & O’Meara (for the tenant). 


[Reported by Puiuippa Pricer, Barrister-at-Law.] 
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ATID NAVIGATION CO., LTD. v. FAIRPLAY TOWAGE & 
SHIPPING CO., LTD. 


[CHanceRY DIVISION (Wynn-Parry, J.), February 15, 16, 1955.) 


Practice—Parties—Adding persons as parties—Defendants applying that 
plaintiffs should add further defendants—Proposed new parties unnecessary 
for determination of issues pleaded but intended to become plaintiffs on 
counterclaim—R.S.C., Ord. 16, r. Le 
In an action for payment of money lent and interest the defendant 

company applied under R.S.C., Ord. 16, r. 11, for an order on the plaintiff com- 
pany to add two new defendants and for leave to amend the defendant 
company’s counterclaim by adding the new defendants as plaintiffs on the 
counterclaim. The issues between the plaintiff company and the defendant 
company in the action could be determined without adding the new defen- 
dants, but it was sought to add them so that they might join as plaintiffs 
on the counterclaim. 

Held: an order to add the proposed new defendants should not be 
made against the wish of the plaintiff company because the reason that 
they were to join as plaintiffs on the counterclaim was not a sufficient 
reason by itself and in fact the issues between the existing parties to the 
action could be determined in the absence of the proposed new defendants. 

Norbury Natzio & Co. v. Griffiths ([1918] 2 K.B. 369) considered; dictum 
of Lorp Coteripes, ©.J., in Norris v. Beazley (1877) (2 C.P.D. at p. 83) 
applied. 


[ For R.S.C., Ord. 16, r. 11, see ANNUAL Practice (1954) 251, 252. 
As to Effect of Non-joinder of Parties, see 26 HatsBury’s Laws (2nd Edn.) 
20, para. 17.] 


Cases referred to: 

(1) Norbury Natzio & Co. v. Griffiths, [1918] 2 K.B. 369; 87 L.J.K.B. 952; 
119 L.T. 90; 12 Digest (Repl.) 40, 170. 

(2) Norris v. Beazley, (1877), 2 C.P.D. 80, 85; 46 L.J.Q.B. 169; 35 L.T. 846; 
Digest (Practice) 429, 1243. 

(3) Wilson, Sons & Co. v. Balcarres Brook S.S. Co., [1893] 1 Q.B. 422; sub 
nom. Wilson, Son & Co. v. Killick, 62 L.J.Q.B. 245; 68 L.T. 312; 
12 Digest (Repl.) 39, 167. : 


Procedure Summons. 
The defendants, Fairplay Towage & Shipping Co., Ltd., made applications 
by summons under R.S.C., Ord. 16, r. 11, for an order that the plaintiffs, Atid 
Navigation Co., Ltd., add as defendants to the action, the Borchard Shipping 
Agency, Ltd., and the Borchard (United Kingdom), Ltd., and that the defendants 


be at liberty to amend the counterclaim in the action by adding the Borchard 


Shipping Agency, Ltd., and the Borchard (United Kingdom), Ltd., as plaintiffs 
to the counterclaim. , 


On June 6, 1953, the plaintiffs issued a specially indorsed writ in the Queen’s © 


Bench Division asking for an order that the defendants pay to the plaintiffs 
£65,900, as money lent plus interest, and on an application by the plaintiffs 
in September, 1953, for summary judgment under Ord. 14, leave to defend oa 
given and a defence was subsequently delivered in December, 1953. In Februa: 
1954, the action was transferred to the Chancery Deans At iat date pe 
was a second action pending in the Chancery Division in which the plaintiff 
were the Atid Navigation Co., Ltd. and the defendants were the eck a 
Shipping Agency, Ltd., and the Borchard (United Kingdom), Ltd., and th 
defendants made application for consolidation of that action and the ‘ 
action which was refused. Following that application the defence in the ot 


A 
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action was struck out in its entirety and a new defence and counterclaim were 
delivered on Dec. 14, 1954. 


Ashe Lincoln, Q.C., and E. J. Cohn for the defendants. 
E. V. Falk and I. Goldsmith for the plaintiffs. 


WYNN-PARRY, J., stated the facts and continued: I approach this matter 
bearing in mind that the general rule is that a plaintiff who conceives that he 
has a cause of action against a defendant is entitled to pursue his remedy against 
that defendant alone and cannot be compelled to proceed against other 
persons whom he has no desire to sue. R.S.C., Ord. 16, r. 11, gives to the court 
a discretion, and the jurisdiction so given is entirely discretionary, to compel 
the plaintiff in certain circumstances to join other parties as defendants as a 
condition of allowing him to proceed with his action. 

It is against that general background that I must now embark on the extremely 
difficult task of attempting an analysis of the defence which has been delivered in 
this case. [His Lorpsurp analysed the defence and counterclaim and continued :] 
It appears to me that, on a fair view of the defence in this action, it is not possible 
for the defendants to say that the addition of either of the two proposed new 
defendants is necessary for the determination of the issues raised between the 
plaintiff company and the defendant company by the statement of claim and 
defence in this action. The real defence is a defence of set-off, or, alternatively, 
a right to have substituted as between the plaintiffs and the defendants a third 
company as the debtor of the plaintiffs. It appears to me that those two issues 
can perfectly well be decided in the proceedings as they are at present constituted 
without bringing in either of the other two proposed defendants. In my view, 
the defendants’ application must stand or fall on their submission that they 
ought to be allowed to have these two further companies joined as defendants in 
order that they may become plaintiffs in the counterclaim. 

I do not doubt, in view of the judgment of the Court of Appeal in Norbury 
Natzio & Co. v. Griffiths (1) that there is jurisdiction in a proper case to make 
an order against the will of a plaintiff compelling a plaintiff to join other parties 
as defendants where one of the circumstances is that the defendants, and proposed 
further defendants, desire to prosecute a counterclaim against the plaintiff 
company. But it is to be observed that in that case the court was prepared to 
proceed on the basis that it was a case of a joint contract, reserving until the 
trial the question whether or not the contract was in fact a joint contract. It 
was, therefore, a case in which the court was persuaded to make the order for 
the purpose of joining the proposed interveners as defendants. The circumstance 
that there was a counterclaim to which they would become plaintiffs was treated 
as an additional ground. I know of no authority which goes so far as saying 
that the court would make an order, as asked in this case, merely to enable the 
proposed interveners to join with the existing defendants in prosecuting a 
counterclaim. Indeed it appears to me that there is no jurisdiction to make 
such an order. After all, the basis of the whole jurisdiction to add defendants 
is that there is a cause of action by the plaintiff against not only the existing 
defendant but the person who would be joined if the application were successful. 
In Norris v. Beazley (2), Lorp CoLerincGE, C.J., after referring to Ord. 16, r. 13, 
as it then stood, said (2 C.P.D. at p. 83): 


“Tt seems to me to be correctly argued that those words plainly imply 
that the defendant to be added must be a defendant against whom the 
plaintiff has some cause of complaint, which ought to be determined in the 
action, and that it was never intended to apply where the person to be added 
as defendant is a person against whom the plaintiff has no claim, and does 
not desire to prosecute any.” 


There is also this circumstance to bear in mind. It is made quite clear in 
Wilson, Sons & Co. v. Balcarres Brook S.S. Co. (3), that a defendant is not 


or 


NY 
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entitled as of right to have another joint contractor added as a defendant, and 
that where the proposed further defendant is resident out of the jurisdiction, 
then, generally speaking, the court ought not to exercise its discretion to order 
such a person to be joined. Of course, it is quite true here that the two defen- 
dants sought to be joined are resident in the jurisdiction. But it is to be observed 
(and this is one of the great embarrassments I have had in considering this 
matter) that there has been joined as a defendant to the counterclaim, Barnett 
Brothers and Borchard, Ltd., one of the Haifa companies resident out of the 
jurisdiction. I wish to say no more than I need say at this stage on that matter. 
I am not to be taken as expressing any view one way or the other as to the 
success or failure of a summons if a summons be brought before the court for 
the purpose of obtaining leave to serve that company out of the jurisdiction. 
But I would be entitled to take into account, in weighing this matter and 
deciding how to exercise my jurisdiction assuming that I had any, that such a 
procedure must cause further delay. The matter appears to me to be complicated 
enough as it is and one which should not be complicated any further than is 
necessary, and one in which the plaintiffs should not be occasioned any further 
delay than is necessary. ‘Taking those circumstances into consideration, and 
reading the defence as I do, I would not be prepared to make the order asked for. 
The defendants may start further proceedings and later ask for consolidation— 
that is a matter for them and their advisers to consider—or, although this case 
deals with a right of set-off in the defendants, the defendants may consider that 
having regard to all the matters pleaded in the defence there is a right of con- 
tribution from other parties, in which case third-party proceedings might be 
appropriate. Having given the matter the best consideration I can, I do not 
feel that this is a case in which, even assuming that I had jurisdiction which 
in my view I have not, I should exercise it to make the order asked for. In 
the result I propose to dismiss the summons. 

Summons dismissed. 


Solicitors: Cardew-Smith & Ross (for the defendants); A. Kramer & Co. 
for the plaintiffs). 
[Reported by Puitippa Price, Barrister-at-Law.] 


STOPHER v. NATIONAL ASSISTANCE BOARD. NATIONAL 
ASSISTANCE BOARD v. PARKES. 


[QuEEN’s Benconw Division (Lord Goddard, C.J., Ormerod and Gorman, JJ.), 
March 2, 1955.] 


Husband and Wife—Separation agreement—National assistance—Assistance 
granted to wife—Proceedings by National Assistance Board for recovery of 
cost from husband—Whether separation agreement a bar—National Assis- 
tance Act, 1948 (11 & 12 Geo. 6c. 29), s. 43. 

Husband and Wife—Maintenance—Husband’s obligation to maintain wife— 
Separation of husband and wife—No matrimonial offence by wife—N ational 
Assistance Act, 1948 (11 & 12 Geo. 6c. 29), s. 42. 

National Assistance—Separation of husband and wife—Assistance granted to 
wife—Proceedings to recover sums from husband—Whether separation 
agreement a defence. 

In 1946 S. and his wife separated by agreement, but the agreement did not 
provide for S. to maintain his wife. In 1951 she applied to the justices 
for maintenance on the ground of his desertion and wilful neglect to maintain 
her. Her application was dismissed. In 1954 she was given assistance by 
the National Assistance Board, on whose application, under s. 43 of the 
National Assistance Act, 1948, the justices made an order on the husband to 


pay a weekly sum of 10s. to the board. The wife had not committed. any 
matrimonial offence. 
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A By a separation agreement made in 1952 between P. and his wife they 
agreed to live’ apart and she covenanted not to claim financial provision 
from him and that neither she nor anyone on her behalf would take judicial 
proceedings to compel him to make any financial provision for her. In 
1954 a summons by her under the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, for wilful neglect to maintain her was with- 

B_ drawn on his consenting to an order for 30s. weekly maintenance for a child of 
their marriage, he also agreeing voluntarily to pay a weekly 10s. in addition. 
Subsequently in 1954 the wife was’ given assistance by the National 
Assistance Board who applied to the justices for an order, under s. 43 of the 
National Assistance Act, 1948, that P. should pay to the board such weekly 
sum as was appropriate. The wife had not committed any matrimonial 

C offence. 

Held: if a wife, who is living separate from her husband by agreement 
with him, has not committed a matrimonial offence, her husband may be 
ordered under s. 43 of the Act of 1948 to pay such sum weekly or otherwise 
as thecourt considers appropriate, notwithstanding that the husband and wife 
have agreed that he shall not be required to provide for her or although 

D_ there has been no agreement whether the husband is or is not to provide 
for the wife. 

National Assistance Board v. Prisk ({1954] 1 All E.R. 400) applied. 

National Assistance Board v. Wilkinson ([1952] 2 All E.R. 255) explained. 

Appeal dismissed in Stopher’s case and allowed in Parkes’ case. 


[ Editorial Note. The decision in the present case of the question of the 
E liability of a husband to be ordered to make payments to the National Assistance 
Board appears in. the headnote. Consideration of some factors which may 
influence magistrates in deciding what is appropriate to be paid to the board will 
be found at p. 707, post. The present case is material when advising on separa- 
tion agreements. It shows that the ordinary covenant by a wife, for whom 
provision is made at the time of separation, to maintain herself will be ineffective 
ig in favour of the husband as against the National Assistance Board should she 
in later years obtain assistance from the board. If, therefore, the parties are 
living in a time when the value of money is depreciating the practical consequence 
seems to be that the common form of covenant, exemplified in cl. 3 of Form 4 
in 7 Ency. Forms AND PRECEDENTS (3rd Edn.) 319, whereby a wife agrees in a 
separation deed to maintain herself, must be accepted as being subject to an over- 
riding condition that if the level of assistance payments under national assistance 
rises above the covenanted maintenance, some additional periodical sum may 
be able to be recovered by the board from the husband if the wife has applied 
for assistance. 
A covenant in a separation deed for payment of a fixed amount as main- 
tenance to a wife and a covenant by her to maintain herself do not, if the amount 
H has ceased to be reasonably sufficient, constitute a bar to proceedings by her for 
wilful neglect to provide for her reasonable maintenance, either where the 
proceedings are under s. 23 of the Matrimonial Causes Act, 1950 (see Tulip Vv. 
Tulip, [1951] 2 All E.R. 91), or where they are under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949 (see Dowell v. Dowell, [1952] 
2 All E.R. 141). . 
As to the Obligation of a Husband to Maintain his Wife, see 16 HALSBURY'S 
Laws (2nd Edn.) 608; and for cases on the subject, see 27 DicEsT (Repl.) 
188-194, 1448-1528. 
For the National Assistance Act, 1948, s. 
Scarutes (2nd Edn.) 968, 969.] 
Jases referred to: 
fon National Assistance Board v. Wilkinson, [1952] 2 All E.R. 255; [1952] 
2 Q.B. 648; 116 J.P. 428; 3rd Digest Supp. 


42 and s. 43, see 16 HALSBURY’S 
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(2) R. v. Flintan, (1830), 1 B. & Ad. 227; 9 L.J.0.8.M.C. 33; 109 E.R. 771; 
37 Digest 233, 255. 

(3) Jones v. Newtown & Llanidloes Union, [1920] 3 K.B. 381; 89 L.J.K.B. 
1161; 124L.T. 23; 84J.P. 237; 37 Digest 233, 254. 

(4) National Assistance Board v. Prisk, [1954] 1 All E.R. 400; 118 J.P. 194. 


Cases Stated. 

(i) Stopher v. National Assistance Board. 

This was a Case Stated by justices for the county borough of Ipswich. On 
July 15, 1954, at a court of summary jurisdiction sitting at Ipswich, the res- 
pondents, the National Assistance Board, preferred a complaint against the 
appellant, William Herbert Stopher, alleging that he was the husband of Martha 
May Stopher, whom he was liable to maintain pursuant to the National 
Assistance Act, 1948, s. 42, and by reference to whose requirements assistance 
under Part 2 of that Act was given at the Post Office, Norwich Road, Ipswich, 
on June 21, 1954, and divers other days and was continuing to be given at the 
weekly rate of 11s. 6d. 

The complaint was heard on Aug. 5, 1954, when the following facts were found. 
Martha May Stopher and the appellant were married on Dec. 10, 1918. In 
1946 they agreed to separate and had thereafter lived apart. The agreement to 
separate contained no express provision that the appellant should maintain the 
wife and no such provision was to be inferred or implied. On July 25, 1951, an 
application by the wife for an order for her maintenance on the grounds of the 
appellant’s desertion and wilful neglect to maintain her was dismissed by 
the justices. On June 1, 1954, at the instance of the National Assistance Board, the 
wife wrote to the appellant saying: 


‘““T am writing to know if you are willing to support me, or make a home 
forme. I shall give you fourteen days to consider it, and let me know your 
decision.” 


The letter was not a genuine offer to resume cohabitation, nor was there on the 
part of the wife a bona fide willingness to resume cohabitation with the appellant. 
Before, on and after June 21, 1954, the wife was given assistance under Part 2 
of the Act of 1948, which assistance was continuing at the weekly rateof 11s. 6d. 
The wife had not been guilty of cruelty or of any other matrimonial offence. 
The resources of the appellant were a retirement pension of £1 12s. 6d. a week 
and capital assets arising out of compensation received for injury in a road 
accident amounting to £2,400. 

It was contended by the appellant that he was not liable at common law to 
maintain the wife, and that liability under s. 43 of the Act of 1948 was conse- 
quently negatived. It was contended on behalf of the National Assistance 
Board that for the purposes of the Act of 1948 the appellant’s liability to maintain 
the wife could only be discharged or suspended by her adultery or desertion 
neither of which was alleged or proved. The justices found the complaint 


proved and ordered the appellant to pay 10s. a week to the National Assistance 
Board and 7s. 6d. court fees. 


The appellant appealed. 
H. F. Cassel for the appellant. 
Rodger Winn for the National Assistance Board, the respondents. 
(ii) National Assistance Board v. Parkes. 
This was a Case Stated by Flint justices. 
summary jurisdiction sitting at Rhyl, the app 
rae ae Sig _ complaint under the Nation 
1 respondent, Roderick Bruce Parkes. Th i 
respondent was the husband of Victoria Brenda Peele ae peat ts 2 
maintain pursuant to s. 42 of the Act of 1948, and by ety, to whose re : 3 
ments assistance under Part 2 of that Act was given at the Post Office tee 
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On July 3, 1954, at a court of 
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Parade, Rhyl, on May 31, 1954, and divers other days, and was continuing to 
be given at the weekly rate of 39s. 6d., and they applied for a summons to be 
served on the respondent to show cause why an order should not be made on 
him under s. 43 of the Act of 1948 to pay such sum, weekly or otherwise, as the 
court might consider appropriate. 

The complaint was heard on July 28 and 29, 1954, when the following facts 
were found. The respondent was lawfully married to Victoria Brenda Parkes 
on Mar. 21, 1950. On Aug. 9, 1952, the respondent and the wife entered into 
a separation agreement whereby the wife ‘and the respondent agreed to live apart 
and the wife covenanted (a) that she would not at any future time be or claim to 
be entitled to any financial provision whatsoever from the respondent in respect 
of herself and the child of the marriage, or either of them, and that she would 
not at any future time pledge the credit of the respondent and would at all 
future times keep the respondent and his estate indemnified against all debts and 
liabilities thereinafter contracted or incurred by her; and (b) that neither the wife 
nor any person on her behalf would at any future time, molest, annoy, disturb 
or interfere with the respondent, nor at any time require or by any means either 
by taking judicial proceedings or otherwise endeavour to compel the resumption 
of cohabitation between the respondent and the wife or to enforce any restitution 
of conjugal rights or to compel the respondent thereafter to make to the mite any 
financial provision for herself and for the said child or either of them. The wife 
was in need of assistance and had received it to the extent and in the manner 
alleged in the complaint. On July 1, 1954, the respondent was summoned to 
appear before the justices to answer a complaint by the wife under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, that he had 
wilfully neglected to maintain her, but the complaint was withdrawn on the 
respondent consenting to an order being made under the Guardianship of Infants 
Acts, 1886 and 1925, for the payment of 30s. a week for the maintenance of the 
child and also agreeing to pay voluntarily an additional 10s. for such main- 
tenance. The complaint was made on the advice of the officers of the National 
Assistance Board. The wife was not willing to resume cohabitation with the 
respondent. The respondent was employed by a bank in East Africa and was a 
receipt of a gross wage of £900 a year comprised of £500 basic salary and £40 

iving allowance. 

er Las Bees on behalf of the National Assistance Board (a) that for the 
purposes of the National Assistance Act, 1948, the respondent was liable Ke main- 
tain his wife unless she had committed a matrimonial offence ; and t aeee 
pondent’s wife had committed no matrimonial offence ; (b) that, even ee a 
wife had failed to obtain an order for maintenance against the respon e aes 
board were entitled to an order against him under s. 43 of the Act o se : 
(c) that the existence of the separation agreement contammg the Loa a a : “ 
the wife was no bar to the board obtaining an order under 8. 43 of ae c ae fei 
It was contended on behalf of the respondent that the liability under Bat oe 

‘oct to the common law defences open to the husband, and that the exis ence 
ste agreement, in which the wife agreed not to claim or to be entitled 
- : isi : t was a bar to the board obtaining 
to any financial i a ey ee nas ae Bena pee ente 
ne “ed at the wife ceased on the making of the separation agreement ; 
gaan t was a bar to the wife obtaining an order in proceedings 
on ies. verre board were necessarily under a similar disability on the 
eet i. at j to defeasance by any defences 
basis that their rights under s. 43 were subject an sagt ae aepnaaneae 

‘able to the respondent in proceedings for maintenan y 
Saas: therefore, dismissed the complaint,.and the board appealed. 


Rodger Winn for the National Assistance Board, the appellants. 
R. 1. Threlfall for the respondent. 
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LORD GODDARD, C.J. : These two cases, Stopher v. National Assistance A 
Board and National Assistance Board v. Parkes, raise substantially the same 
considerations. 

In the first case, which is a Case Stated by the justices for the county borough 
of Ipswich, a complaint was made by the National Assistance Board against the 
appellant to recover the amount of national assistance which they had paid to 
his wife. [H1s Lorpsuip stated the facts and, after reading the wife’s letter B 
of June 1, 1954, to the appellant, H1s Lorpsuip continued :] The justices found 
that that letter was not a genuine offer by the wife and that she had no intention 
of carrying it out. I do not think that the National Assistance Board ought to 
encourage a wife to write such a letter, it is a course to be deprecated. It does 
not alter the position, unless a wife genuinely wants to return to her husband, 
and then questions will arise as to his obligation. On the findings of the justices C 
the parties were exactly in the same position as they were before the wife wrote 
that letter. The justices were of opinion that: 


(a) as the wife had committed no matrimonial offence, the appellant 
was for the purposes of [the Act of 1948] liable to maintain her, and 
(b) even if the appellant’s liability had ceased by reason of the consensual 
separation, the wife’s said letter to him, inasmuch as it was in effect a D 
request for maintenance, was sufficient to revive his liability.” 


Counsel for the board did not rely on (b) of these opinions, but relied on (a). 

Before I deal with the second case, I will refer briefly to the National Assistance 
Act, 1948. Section 42 (1) provides: 
EK 


‘*For the purposes of this Act—(a) a man shall be liable to maintain his 
wife and his children . . .” 


Section 43 provides: 


““(1) Where assistance is given or applied for by reference to the require- 
ments of any person (in this section referred to as a person assisted), the 
board or the local authority concerned may make a complaint to the court F 
against any other person who for the purposes of this Act is liable to maintain 
the person assisted. (2) On a complaint under this section the court shall 
have regard to all the circumstances and in particular to the resources of the 
defendant, and may order the defendant to pay such sum, weekly or other- 
wise, as the court may consider appropriate.” 


In Stopher’s case, the justices gave a great deal of attention to the matter and 
came to a perfectly right decision. 

The argument which we heard in these two cases shows that there may 
be considerable misunderstanding about the true effect of the decision of this 
court in National Assistance Board v. Wilkinson (1) and also of certain other cases 
which have been decided before the Probate, Divorce and Admiralty Division of 
the High Court. Let me endeavour briefly to explain what I believe to be the = 
law on the subject apart from the provisions of the National Assistance Act, 1948. 
There is no doubt that at common law a man was obliged to support his wife 
subject to this: that if the wife committed adultery his obligation ceased 
entirely. A man is not required to maintain an adulterous wife. In Wilkinson’s 
cease (1) ([1952] 2 All E.R. at p. 258) I cited the dictum of LrrruEDALE Fan 
R. v. Flintan (2), where he said with regard to an adulterous wife (1 B & ea 
at p. 230): ‘‘ Having rendered herself unworthy of her husband’s protection! 
she returns to the same state as if she were not married”. Nor is a husband 
obliged to maintain a wife who has deserted him, but his obligation is onl 
suspended so long as the wife remains in a state of desertion, and on her ret _ 
the obligation is renewed: see Jones v. Newtown &: Llanidloes Union (3) i 

The first Act of Parliament which gave guardians of the poor the right to 


recover money which they had paid for the maintenance of a married woman 
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069 the Poor Law Amendment Act, 1850. I think that I am right in saying 
m at previous to that the only way to force a man to support his wife and family 
a by prosecuting him under s. 3 of the Vagrancy Act, 1824. The Poor Law 

nendment Act, 1868, s. 33, enlarging the powers given by s. 5 of the Act of 
1850, which related only to a lunatic wife, enabled guardians to recover the cost 
of maintenance that might have been given to a married woman apart from her 
husband. If the woman had committed adultery, the husband would have had 
an answer and would have said: “ I am not bound to support the woman; I am 
entitled to regard her as not my wife and, therefore, I am not liable to repay 
the amount of money which you have expended on her’’. When this case was 
opened, my first impression, which I think was right, was that, whenever a wife, 
who had neither committed adultery nor deserted her husband, became charge- 
able to the poor law, as it used to be, the obligation of the husband had never 
been in dispute, at any rate since 1868. The poor law was very much the same 
in respect of a child. As I pointed out in Wilkinson’s case (1) ([1952] 2 All E.R. 
at p. 258), at common law and apart from criminal responsibility, a father was 
not responsible for the maintenance of his children. It was a curious state of 
the law, but it is none the less true that at common law a father was not bound to 
supply his children with food or clothing. He could be prosecuted if he did not 
do so, but the civil liability did not exist. As soon as the children became 
chargeable to the guardians, then, under the poor law a father had to pay.* 
In Wilkinson’s case (1) all we decided was that, as before the National Assistance 
Act, 1948, a husband would have had an answer to the guardians if he had been 
asked to repay relief which had been given to an adulterous wife or to a wife 
who was in a state of desertion, the Act of 1948 had not imposed any higher 
liability on him. It had not altered the law in that respect and, therefore, if the 
National Assistance Board assisted a wife who had been guilty of a matrimonial 
offence, the husband could escape liability. If she had not committed a matri- 
monial offence, there is no case, as far as I know, which suggests that the husband 
could escape liability. 

Counsel for the appellant Stopher very properly called our attention to 
certain casest which were decided in the Probate, Divorce and Admiralty Division 
and at first sight appear to support his proposition that, if there has been a 
consensual separation without any provision being made by the parties for the 
husband to pay maintenance to his wife, the wife cannot recover. That is 
perfectly true so far as the machinery, if 1 may use the expression, or the rights 
given by the Summary J urisdiction (Separation and Maintenance) Acts, 1895 
to 1949, are concerned because, in that class of case, the wife is seeking from the 
court an order against the husband for the payment of a sum of money, on the 
ground that the husband has failed to support her. At common law a wife never 
had the right to ask for a sum of money. Tf her husband did not support her, 
she had no right of action against him. A wife could not sue her husband at 
common law, nor could she have sued after the Married Women’s Property 
Act, 1882, was passed. The most that she could do was to pledge the husband’s 
credit, which was a very unsatisfactory remedy, at any rate, for a woman’ of 
the working class, because the local grocer and butcher would not be likely to 
supply her with food on the off-chance that he might, perhaps, be able to recover 
the price from the husband, who might have gone to the other side of England. 
The legislature, therefore, provided that, where a man had deserted his wife or 
failed to supply her with proper maintenance, justices could make an order. 
If, however, the parties separated by mutual consent and have parted on the 
terms that the husband was not to maintain the wife, the husband is not guilty 


*See gs, 14 (1) and s. 19 (2) of the Poor Law Act, 1930 (now repealed), which replaced 


earlier enactments. . 
+Baker v. Baker (1949), 66 (pt. 1) T.L.R. 81; Stringer v. Stringer, [1952] 1 All E.R. 


373; and Tulip v. Tulip, [1951] 2 All E.R. 91. 
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of wilful refusal to maintain the wife. Such an agreement, however, does not 
conclude the matter in the event of the wife becoming destitute and having to 
seek assistance from the National Assistance Board. She still remains the man’s 
wife. She is still in the position of a woman who has not committed any matri- 
monial offence, and she is also in the position that she has no means of supporting 
herself. Or it may be that, ten or fifteen years ago, the husband agreed to pay 
her maintenance at a rate which in those days was adequate, but which has 
now become inadequate owing to the fall in the value of money. In each of 
these cases the marriage tie still subsists. We are asked to say that in this case, 
in such circumstances, the wife is to be supported by the taxpayers, rather than 
by her husband. It is quite clear that Wilkinson’s case (1) gives no warrant for 
any such conclusion. Wéilkinson’s case (1) did no more than decide that a 
husband was under no liability to support his wife if she had committed adultery 
or, in other words, if she had been guilty of a matrimonial offence. If a wife has 
committed adultery or remains in a state of desertion, the husband is not bound 
to support her, and, therefore, he would not be liable to repay the National 
Assistance Board if they gave assistance to her. 

In my opinion, where there is no matrimonial offence, the husband remains 
under an obligation to support his wife and, indeed, that is the foundation of the 
decision in National Assistance Board v. Prisk (4). In that case I endeavoured to 
explain, as I have endeavoured to explain today, what was the real decision in 
Wilkinson’s case (1). After again citing the dictum of LirrnepaLE, J .» With 
regard to an adulterous wife, I said ({1954] 1 All E.R. at p. 402): 


‘In a case where the wife has deserted her husband, the law is different. 
It was laid down in Jones v. Newtown & Llanidloes Union (3), that the right 
of the wife who is in desertion of her husband to maintenance is only sus- 
pended, and if she returns to her husband then she has a right to be main- 
tained; but, as long as she is in desertion, the husband is under no obligation 
to support her. In Wilkinson’s case (1) there was desertion by the wife. 
The husband provided a perfectly proper and adequate home for the wife, 
but she wanted to live elsewhere and would not go and live with him. The 
husband was not bound to support her so long as she lived apart from him. 
That is what Wilkinson’s case (1) decided, and it decided nothing else. It 


was left open to the husband to say that he was under no obligation to 
maintain her.” 


Prisk’s case (4) becomes very much in point when I turn to the other case 
which we are now considering, namely, National Assistance Board v. Parkes. 
In Parkes’ case, there was a separation. The parties were in a different class of 
life from the parties in Stopher’s case, and there was a deed of separation whereby 
the wife covenanted with the husband (the respondent) : 


“That the wife will not at any future time be or claim to be entitled to 
any financial provision whatsoever from the husband in respect of herself 
and the said child or either of them and that she will not at any future time 
pledge the credit of the husband and will at all future times keep the husband 
and his estate and effects fully and effectually indemnified against all debts 
and liabilities hereafter contracted or incurred by the wife. . .” 


There was also a covenant by the wife not to mole 
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a deed of separation, to pay £1 a week to the wife, but that sum was not enough 
for her maintenance, because of the fall in the value of money; and, when the 
National Assistance Board had increased her income by giving her assistance, 
this court decided that the husband was bound to repay. What difference can 
it make that, in one case, the husband agreed to give £1 a week to the wife, and, 
in the other case, an agreement was made under which the husband was to 
undertake no liability ? The answer is that the Act of 1948 does not require 
the court to be bound by the agreement between the parties. The court has to 
consider what is reasonable maintenance for the wife, and, if the wife has not 
committed any matrimonial offence, any reasonable allowance which the 
National Assistance Board give her can be recovered from the husband. There 
is a provision in s. 43 (2) of the Act of 1948, as there was in s. 33 of the Act of 
1868, which enables the justices to look at all the circumstances of the case, 
including the means of the husband. Ina case where, for example, the husband 
is an old age pensioner, hardly able to keep body and soul together, or the 
husband himself is in receipt of national assistance, the justices probably would 
not think of making any order. There may be other cases in which the justices 
come to the conclusion that, if the wife would act more reasonably than she is 
doing, the parties might come together, and there again, the justices might think 
that in all the circumstances of the case it would not be right to make the husband 
pay a large proportion of his income to his wife because the wife was a good deal 
more to blame for the state of affairs than the husband was. Those considera- 
tions apart, the obligation on a man to maintain his wife remains unless and until 
the wife commits a matrimonial offence. If, during the time the marriage 
subsists, the wife becomes destitute, or substantially destitute, and the National 
Assistance Board, who have now taken the position formerly occupied by the 
guardians of the poor, give her reasonable maintenance, they are entitled to 
recover what the justices think reasonable from the husband who has not, in 
fact, provided—I will not use the words “ failed to provide ”—money for the 
wife. 

The decisions of the Probate, Divorce and Admiralty Division which were 
cited to us deal with an entirely different state of things. It is laid down that, 
if there is a consensual separation, a wife cannot avail herself of the provisions 
of the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, 
to apply to justices for maintenance. She has made her bargain and she cannot 
take advantage of the provisions of those statutes, and her only remedy is to go 
to the National Assistance Board. If the board, coming to the conclusion that 
she is destitute, relieve her, the husband would have to repay the board under 
the National Assistance Act, 1948, even though he could not be made to pay 
under the Summary J urisdiction Acts. For these reasons, I think that the appeal 
in Stopher’s case should be dismissed, and the appeal in Parkes’ case be allowed, 
and that Parkes’ case should go back to the justices with a direction that they must 
further hear the case and come to a conclusion as to what is a proper sum to be 
paid by the husband under s. 43 of the Act of 1948. 


ORMEROD, J.: I agree, for the reasons set out by my Lord. 


GORMAN, J.: I also agree, and would add only two observations. In 
the first place, it is important to realise that we are concerned in these cases with 
the right to public assistance given by the National Assistance Act, 1948. The 
second thing is this: it is right to point out that the decision of this court in 
National Assistance Board v. Wilkinson (1) must be read in relation to, and in 
relation only to, the facts of that case. ; 

Appeal dismissed in Stopher’s case; appeal allowed in Parkes’ case. 
Solicitors: Field, Roscoe & Co., agents for Gotelee & Goldsmith, Ipswich (for 
the husband in the first case); Gibson & Weldon (for the husband in the second 


; Solicitor, N ational Assistance Board. 
cnet [Reported by F. Gurrman, Esq., Barrister-at-Law.| 


708 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


MORELLE, LTD. v. WAKELING. 


[Court or AppraL (Sir Raymond Evershed, M.R., Denning, Jenkins, Morris, 
and Romer, L.JJ.), February 14, 15, 16, March 3, 1955.] 


Court of Appeal—Court bound by its previous decision—Decisions given per 
incuriam—Stare decisis. 

As a general rule, the only cases in which decisions should be held to B 
have been given per incuriam are those of decisions given in ignorance or 
forgetfulness of some inconsistent statutory provision or of some authority 
binding on the court concerned: so that in such cases some part of the 
decision, or some step in the reasoning on which it is based, is found, on that 
account, to be demonstrably wrong. This definition is not necessarily 
exhaustive, but cases not strictly within it which can properly be held to have C 
been decided per incuriam must, consistently with the stare decisis rule, 
which is an essential feature of our law, be of the rarest occurrence (see 
p- 718, letter A, post). - 

A decision cannot be treated as given per incuriam simply because of a 
deficiency of parties (see p. 718, letter G, post). 

Young v. Bristol Aeroplane Oo., Ltd. ([1944] 2 All E.R. 293), Huddersfield D 
Police Authority v. Watson ({1947] 2 All E.R. 193), Penny v. Nicholas ({1950] 

2 All E.R. 89), and A. & J. Mucklow, Ltd. v. Inland Revenue Comrs. ({1954] 
2 All E.R. 508) considered. 


A 


Company—Foreign company—M ortmain—Acquisition of lease—Title registered 
—Forfeiture—Time when forfeiture occurs—Mortmain and Charitable E 
Uses Act, 1888 (51 & 52 Vict. c. 42), s. 1 (1). 

Land Registration—Proprietor—Registration of foreign corporation—Possessory 
leasehold title assigned to foreign corporation—No licence in mortmain or 
statutory authority to hold land—Forfeiture—Effect of registration—Land 
Registration Act, 1925 (15 & 16 Geo? 5 c. 21), s. 23, s. 80. 

On Nov. 26, 1951, D. was registered under the Land Registration Act, F 
1925, as proprietor with a possessory title of the leasehold interest in land 
under a lease for ninety-nine years from Dec. 25, 1865. By an instrument 
of transfer dated Dec. 20, 1952, in consideration of £85, the receipt of which 
was thereby acknowledged, D. purported to assign his leasehold interest 
to a company, M. Ltd., described as having its registered office at an address 
in Dublin, Eire. The transfer was completed by registration under the fee 
Act of 1925 of the transfer to M. Ltd., which was registered as proprietor 
having a possessory title with an address “ care of ” Y. Ltd. in London. 

M. Ltd., was a company incorporated in Dublin according to the law of Eire, 
and had no business or address in England. It had not complied with the 
Companies Act, 1948, s. 408, nor had it a licence in mortmain so as to entitle 
“it to hold land in England. M. Ltd. brought an action against tenants of the 
land for arrears of rent. H 

Held: (i) the transfer to M. Ltd. was an assurance of land in mortmain 
within the Mortmain and Charitable Uses Act, 1888, s. 1 (1), and the term 
of years was automatically forfeited to the Crown by virtue of that section . 
(Morelle, Ltd. v. Waterworth, Rodnal, Ltd. v. Ludbrook ([1954] 2 All E.R 
673) followed); and the fact of the registration under the Act of 1925 did not 
protect the term from forfeiture, because s. 23 of that Act was designed to : 
protect a purchasing transferee from defects in a transferor’s title, such as a 
forfeiture subsisting at the date of the transfer against the registered estate 
in the transferor’s hands, and not to protect a transferee against his own 
in¢apacity or to relieve such a transferee from a defect in the transferee’s 
own title, such as a forfeiture arising on completion of the transfer by reason 
of the transferee’s own lack of authority to hold land in mortmain: and 
therefore, M. Ltd. had no title to sue the tenants (see p. 721, letter G, post). 
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A (ii) having regard to s. 80 of the Act of 1925, the forfeiture occurred im- 
mediately on the completion of the transfer by registration under the Act, 
and not at an earlier stage of the transaction, because D. could not, in the 
circumstances, on entering into the contract or on receiving the purchase 
money, be regarded as a trustee for M. Ltd.; but even if he could be so 
regarded, so that a forfeiture occurred before the transfer, registration of the 

B transfer would operate to vest the registered estate in M. Ltd., and thus 
anew forfeiture would immediately occur (see p. 722, letters A and D, post). 


Land Registration—Transfer—Transfer not in prescribed form—Validity of 

transfer—Land Registration Rules, 1925 (S.R. d& O. 1925 No. 1093), r. 74, 

r. 121 (1), r. 123 (1), 7. 322 (1). 

The Land Registration Rules, 1925, r. 121 (1), provide: “ A transfer of 
land to an incorporated company or other corporation, sole or aggregate, 
shall be made by.an instrument in Form 35, and, save as mentioned in this 
rule, shall refer to the licence in mortmain or statute enabling the corporation 
to acquire or hold the land”’. A transfer of a registered leasehold interest 
in land to M. Ltd., a foreign corporation holding no licence in mortmain 
and not entitled by statute to acquire or hold land in England, was not made 
by an instrument in Form 35, but was effected by the common form of 
transfer and accepted by the Land Registry on the footing that the Mortmain 
Acts did not apply to leasehold land unless the lease were virtually perpetual. 

Held: the departure from r. 121 (1) did not invalidate the transfer, 
because having regard to r. 74, r. 123 (1), and r. 322 (1), the registrar was 
given a wide discretion as to the forms used, including discretion to authorise 

E departure from the rules, and although the departure from r. 121 (1) was 
based on an erroneous view of the law, the acceptance of the transfer for 
registration must be taken as conclusive of its sufficiency in form. 

Per Curiam: if the Land Registration Rules, 1925, categorically enjoined 
that a particular form and none other should invariably be used for trans- 
actions of a particular kind, the use of a different form for a transaction 

F oof that kind might invalidate the transaction (see p. 724, letter C, post). 

Appeal dismissed. 


[ Editorial Note. The Court of Appeal considered that they were bound by 
their decision in Morelle, Ltd. v. Waterworth, [1954] 2 All E.R. 673 and did not 
accept the submission that that decision should be regarded as having been 

G decided per incuriam. If, however, they had decided that s. 23 of the Land 
Registration Act, 1925, prevented land with registered title being forfeited if a 
company having no authority to hold land in mortmain were registered as 
proprietor, the Court of Appeal would have held further that their decision in 
Rodnal, Ltd. v. Ludbrook, [1954] 2 All E.R. 67 3, in which case the title to the land 
in question was registered, was decided per incuriam. The appeal in that 

H case and in Morelle, Ltd. v. W aterworth were heard together and the point under 
the Land Registration Act, 1925, did not arise in Morelle, Ltd. v. Waterworth 
which alone was substantially argued (see p. 718, letter I to p. 719, letter A,.post). 

On the construction of the Land Registration Act, 1925, it is to be noted that 
the Court of Appeal considered that little significance is to be attached to the use 
of the word ‘‘ deemed ”’ ins. 9, 8. 23 and s. 69 of the Act of 1925 (see p. 723, letter 

I A, post). ry 

As to the Binding Force of Decisions of the Court of Appeal, see 19 HaLsBuRY Ss 

Laws (2nd Edn.) 254, 255, para. 556; and for cases on the subject, see 30 DIGEST 
1.) 225-227, 689-720. 

fe is the Law relating to Mortmain, see 9 Habspury’s Laws (3rd ae) ash 

paras. 144 et seq; and for cases on the subject, see 13 Diaest 371, 1025-1028. 

For the Mortmain and Charitable Uses Act, 1888, s. 1 (1), see 2 HALSBURY’S 
Srarutes (2nd Edn.) 910; for the Land Registration Act, 1925, s. 23, 8. 80, see 
20 HALSBURY’S STATUTES (2nd Edn.) 966, 1012. 


710 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


For the Land Registration Rules, 1925, r. 74, r. 121, r. 123, r. 322, see 18 A 
Hatspury’s StatuTorRY INSTRUMENTS 156, 166, 167, 207.] 
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Appeal. 

Appeal by the plaintiff from an order of His Honour JupGcE CLOTHTER at 
Lambeth County Court dated Sept. 13, 1954. The plaintiff, a foreign corporation, 
as registered proprietor of a possessory leasehold title No. 94,525 in respect of 
a dwelling-house and garden known as 158 Coldharbour Lane, Lambeth, in the 

county of London, claimed from the defendants, as tenants, £105 9s. 6d. in as 
respect of the rent due from Jan. 27, 1953, to July 5, 1954. The defendants 
pleaded that the plaintiff had forfeited the lease by virtue of the Mortmain 
and Charitable Uses Act, 1888, s. 1 (1), and that they were not the tenants of 
the plaintiff. The plaintiff replied that, even if the lease had been forfeited, the 
Land Registration Act, 1925, s. 23, rehabilitated the title. The county court 
judge, following the decision of the Court of Appeal in Morelle, Ltd. v. Waterworth I 
(1) ([1954] 2 All E.R. 673), dismissed the action on the ground that the leasehold 
property was forfeited and that s. 23 of the Act of 1925 did not protect the 
plaintiff’s interest from forfeiture. When the appeal came on for hearing, the 
Court of Appeal adjourned in order to give the Crown an opportunity to be heard 
on the question of the effect of the transfer of a registered title to a corporation 
not qualified to acquire or hold land. The Attorney-General attended and stated 


that the Crown was interested to argue that Morelle, Ltd. v. Waterworth (1) was 
wrongly decided. 
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C.N. Shawecross, Q.C., and J. P. Widgery for the plaintiff. 
sp Gardiner, Q.C., and G. Janner for the defendants. 
e Attorney-General (Sir Reginald Manningham-Buller, Q.C.), Geoffrey Cr 
Q.C., and Denys B. Buckley as amici curiae. ia Senate 


Cur. adv. vult. 


Mar. 3. SIR RAYMOND EVERSHED, M.R., read the following judg- 
ment of the court: The plaintiff, the appellant in this court, is a company 
incorporated in Dublin according to the Jaws of Eire, and claims in the present 
proceedings to be the proprietor of a leasehold interest in premises in London 
known as 158 Coldharbour Lane, Lambeth. The action is one for alleged arrears 
of rent from tenants occupying a part of the premises. The defence raised in the 
action included a challenge to the plaintiff’s title to sue on the ground that since 
the plaintiff is a foreign corporation having no business or address in England, 
and since it has neither availed itself of the provisions of the Companies Act, 
1948, s. 408, nor has a licence in mortmain, so as to entitle it to hold land in this 
country, the interest which the plaintiff claims to have in the premises in question 
had, prior to the initiation of the present proceedings, been forfeited to the Crown. 
The defendant tenants rely particularly on the decision of this court in the earlier 
case in which the plaintiff was involved, Morelle, Ltd. v. Waterworth, Rodnal, 
Ltd. v. Iudbrook (1). 

In the case just mentioned (which I will hereafter refer to as the “ first Morelle 
case’), two distinct points were raised: (i) Was the assurance to the plaintiff 
of the unexpired residue of a term of years in house property in London an 
assurance of land in mortmain within the terms of the Mortmain and Charitable 
Uses Act, 1888, s. 1 (1) ? (ii) If so, was the term so assured automatically forfeited 
to the Crown by virtue of the same sub-section ? Both these questions were 
answered affirmatively by this court. Both questions turned on the proper 
interpretation of the relevant terms of the Mortmain and Charitable Uses Acts, 
1888 and 1891. It is not in dispute that the only distinction between the present 
case and the first Morelle case (1), although the distinction may be one of sub- 
stance, is that, in the present case the land in question (which, like that in the 
earlier case, is the subject of an unexpired residue of a term of years) is registered 
land, and that the name of the plaintiff has been inserted on the land register 
in respect of that land as proprietor thereof with a possessory title. It has been 
contended unsuccessfully in the county court on behalf of the plaintiff that such 
registration has, in any event, given to the plaintiff a good title to the land and, 
accordingly, to sue in this action, notwithstanding the effect of the Mortmain 
Acts, unless and until the Crown or some other person entitled to make application 
obtains rectification of the register. 

It will be convenient to refer now to the relevant provisions of the Acts of 
1888 and 1891. Section 1 (1) of the Act of 1888, which is in Part 1 of the Act 


entitled ‘‘ Mortmain ”’, reads: 


‘‘ Land shall not be assured to or for the benefit of, or acquired by or on 
behalf of, any corporation in mortmain, otherwise than under the authority 
of a licence from Her Majesty the Queen, or of a statute for the time being 
in force, and, if any land is so assured otherwise than as aforesaid the 
land shall be forfeited to Her Majesty from the date of the assurance, and 
Her Majesty may enter on and hold the land accordingly.” 


Sub-section (2) of the section contains a number of provisos of which, having 
regard to the nature of the argument later discussed, para. (iv) is of some 
significance. That paragraph is: 
“Tf the right of entry under this Act is exercised by or on behalf of a 
mesne lord, the land shall be forfeited to that lord from the date of the 
assurance instead of to Her Majesty.” 
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Section 10 contains certain definitions, and it is to be observed that these 
definitions relate equally to Part 1 of the Act relating to mortmain and Part 
2 relating to charitable uses. The material definitions are: 


‘““(j) ‘Assurance’ includes a gift, conveyance, appointment, lease, 
transfer, settlement, mortgage, charge, incumbrance, devise, bequest, and 
every other assurance by deed, will, or other instrument; and ‘ assure’ 
and ‘ assuror ’ have meanings corresponding with assurance . . . (iii) ‘ Land ° 
includes tenements and hereditaments corporeal and incorporeal of what- 
soever tenure, and any estate and interest in land.” 


The last mentioned definition was replaced by the Mortmain and Charitable 
Uses Act, 1891, s. 3, which (as later amended by the Statute Law Revision 
Act, 1908) reads: ; 
‘“*Tand’ in the Mortmain and Charitable Uses Act, 1888, and in this 
Act, shall include tenements and hereditaments, corporeal or incorporeal, 
of any tenure, but not money secured on land or other personal estate 
arising from or connected with land.” 


It will be observed that the effect of the amendment by the Act of 1891 has been 
to exclude from the definition of land, for the purposes of both Acts, the formula 
‘“any estate and interest in land ”’. 

When this appeal was first called on in December, 1954, before Sirk RAYMOND 
EvERSHED, M.R., Brrxert, L.J., and Romer, L.J., it was suggested, having 
regard to the importance of the matters involved and since we were informed 
that a number of properties were similarly affected, that an opportunity should 
be given to the Attorney-General to attend the appeal and put forward such 
arguments as he thought fit as amicus curiae. The case was adjourned accord- 
ingly, and the Attorney-General has availed himself of the opportunity which 
we gave. We are greatly indebted to the Attorney-General and to Mr. Cross 
for their very considerable assistance in a difficult matter. On the appeal again 
coming on before a full court, the first point raised by the Attorney-General was 
that the Crown should be added as a party to the proceedings as being (within 
the terms of R.S.C., Ord. 16, r. 11): : 


[a party] who ought to have been joined, or whose presence before the 
court may be necessary in order to enable the court effectually and com- 
pletely to adjudicate upon and settle all the questions involved in the 
cause or matter...” 


We decided to postpone our decision on this application until we had heard the 
argument on the whole case, and we shall deal hereafter with it. It may be 
stated, however, that though the apparent interest of the Crown would be to 
support the Court of Appeal’s conclusion in the first Morelle case (1), in reality 
this is found not to be so: for, if the leasehold terms in question have vested 
in the Crown, then the Crown would presumably be liable on the covenants 
contained in the leases, including the covenants relating to repairs and delivery 
up. As we have stated, the alleged interests of the plaintiff in the present case 
and in the first Morelle case (1) are interests in the unexpired residues of terms 
of years. In the present case the term of years expires in 1964. It is plain that 
the Crown has not thought it right or in its proper interests to seek to support 
the decision in the first Morelle case (1) and of the county court judge in the 
present appeal. 

The next point accordingly taken by the Attorney-General was that the 
decision of this court in the first Morelle case (1) was erroneous and, having been 
arrived at per incuriam, was open now to review and ought not to be followed 


by this court. Counsel for the plaintiff felt a difficulty in himself arguing this. 


point—assuming, since this is a county court appeal, that it was sufficiently 
taken in the court below. The main argument on this question was accordingly 
presented to us by the Attorney-General and Mr. Cross as amici curiae. At our 


F 
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invitation the Attorney-General and Mr. Cross put before us the general character 
of the argument on which they would rely in support of their main contention, 
viz., that this court, in the first Morelle case (1), had reached an erroneous 
conclusion on one or both of the two questions then submitted to it and above 
formulated. In so putting this main contention, the learned counsel for the 
Crown informed us of the authorities on which they relied, but they did not refer 
specifically to more than a few of them, nor did they fully elaborate their 
argument. But they then submitted their case for saying that this court had 
decided the first Morelle case (1) per incuriam; and we heard this part of the 
argument on the basis of the correctness of the Attorney-General’s main 
contention. 

This main contention was to the following effect: (i) The Mortmain and 
Charitable Uses Act, 1888, is by its own title an Act to consolidate and amend 
the law relating to mortmain. (ii) This Act and the amending Act of 1891 should, 
therefore, according to well-established principle and authority (see, e.g., Re 
Budgett (2), and Aristoc, Ltd. v. Rysta, Ltd. (3)) be construed, so far as their 
terms fairly admit, in conformity with the law relating to mortmain as it 
previously stood—particularly as it stood according to the terms of the con- 
firmation of Magna Carta, 9 Henry 3 c. 36, and the Statute De Viris Religiosis 
(1279), 7 Edward 1. (iii) The earlier law relating to mortmain was based essentially 
on the conception of the feudal tenure of land. (iv) Thus (a) the dispositions struck 
at were dispositions of the fee and leaseholds were excluded from its scope 
except in so far as a leasehold term was in duration such as to be practically 
equivalent to a freehold; (b) alternatively, an assignment of a relatively short 
unexpired residue of a term of years such as those in question in the present 
ease and the first Morelle case (1) was never comprehended by the law relating 
to mortmain; (c) the penalty for infringing the provisions of the law relating 
to mortmain was liability to forfeiture (following a distinct and established 
procedure) and not an automatic forfeiture; (d) moreover, the right of forfeiture 
in the Crown was subject to the prior like rights, in gradation, of the mesne 
lords, if any; (e) the subject-matter forfeited was in all cases the fee itself. 
(v) Finally, in construing the relevant terms of the Act of 1888, it is of the 
highest significance that the statute related both to the law relating to mortmain 
and also to that relating to charitable uses (previously the subject of the 
Charitable Uses Act, 1735 (9 George 2 c. 36)) and the inclusion in the definition 
of land in s. 10 (iii) of the phrase “‘ any estate and interest in land ”’, which 
was excluded by the amending Act of 1891, was attributable to the application 

_of the Act to charitable uses. 

It was clear to us that this argument had involved considerable research and 
reference to some of the oldest authorities in our law, and would have taken no 
little time to develop fully. We did not, in the circumstances, hear the answer 
which counsel for the defendants was prepared to offer. For, whether or not, if we 
were free to treat the matter as res integra, we should arrive at a different 
answer to either or both of the material questions from those given by this court 
in the first Morelle case (1), it is clear that we cannot now reopen those questions 
at all unless we can properly hold that the decision of this court in the first 
Morelle case (1) was given per incuriam so as, consistently with the judgment 
of this court in Young v. Bristol Aeroplane Co., Ltd. (4), to leave the matter 


at large for our independent decision. 

We have carefully considered the judgments and the report of the arguments 
in the first Morelle case (1). We have also had available to us the notes made 
during the hearing of that case by DENNING, L.J., and Morris, L.J. With this 
material before us it has been impossible, in our judgment, to fasten on anything 
in the judgments in the first Morelle case (1) or on any step in the reasoning 
on which those judgments were based, and to say of it: ‘‘ Here was a manifest 


slip or error”. It is true that the argument formulated for us by the Attorney- 
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General and Mr. Cross was not (as clearly appears) so fully or carefully 
formulated on the former occasion. In particular, it does not appear that the 
point was made or at all comparably emphasised that the Act of 1888, being 
an Act only to consolidate and amend the previous relevant law, must be so 
construed as prima facie not intended to bring about substantial changes in that 
law. But, as we have already said and as we venture to emphasise, the question 
before that court was one of the true interpretation of the language in fact used 
by Parliament in the Acts of 1888 and 1891. It is, we think, manifest that 8. 1 
of the Act of 1888 is widely different from that of the Statute De Viris 
Religiosis, 7 Edward 1—which is indeed not surprising, having regard to their re- 
spective dates. Thus, as regards forfeiture, the statute of Edward 1 lays it down 
that any prohibited transaction should be “ under pain of forfeiture” and 
continues to provide that in the event of any person offending against the statute 


“Tt shall be lawful to us and other chief lords of the fee immediate 
to enter into the land so aliened within a year from the time of the 
alienation...” 


On the other hand, whatever be the true sense in which the words “ shall be 
forfeited ’”’ are used at the end of s. 1 (1) of the Act of 1888, it seems clear, as 
the Attorney-General observed and conceded, that the same words in s. 1 (2) 
(iv) refer inevitably as a matter of language to a forfeiture taking effect immedi- 
ately. And although there have been several decisions of the courts (named by 
the Attorney-General) on the scope of the old law relating to-assurances in 
mortmain, there has been none on the relevant terms of the Act of 1888, except 
the case before WILLS, J., of Truro Corpn. v. Rowe (5), which is not binding on 
this court and which was criticised in Hatspury’s Laws oF ENGLAND (2nd 
Edn.), vol. 8, p. 83, note (g) (see now 3rd Edn., vol. 9, p. 73, note (1) ) on the 
ground that the attention of the court had not been directed to the terms of 
the definitions in s. 10 of the Act of 1888. Further, there is no doubt, in our 
judgment, that the old law relating to mortmain, including the effect, as it had 
been understood, of the Statute 7 Edward 1, was clearly put to this court in the 
first Morelle case (1), if less fully or elaborately than on the present occasion; 
and this court in the first Morelle case (1) deliberately expressed its conclusion 
on the question whether, as a matter of construction of the Acts of 1888 and 
1891, the old view as to the non-applicability of the law of mortmain to relatively 
short terms of years or to an assignment of the unexpired residues of such terms 
still held good; and also on the question what effect should be given (in the light 
of the earlier law) to the terms of s. 1 (1) of the Act of 1888 as to forfeiture to 
Her Majesty. It is also clear, from the judgment of SmnctEeTon, L.J. ([1954] 
2 All E.R. at p. 675) that the court had also in mind the effect of s. 3 of the Act 
of 1891 which removed from the definition of “land” in the Act of 1888 the 
words “ any estate and interest in land ”’. 

In delivering the judgment of this court in Young v. Bristol Aeroplane Co., . 
Ltd. (4) LoRD GREENE, M.R., thus stated the effect of the rule stare decisis in 
its application to the Court of Appeal ({1944] 2 All E.R. at p. 298): 


“In considering the question whether or not this court is bound by its 
previous decisions and those of courts of co-ordinate jurisdiction, it is 
necessary to distinguish four classes of case. The first is that with which 
we are now concerned, namely, cases where this court finds itself confronted 
with one or more decisions of its own or of a court of co-ordinate jurisdiction 
which cover the question before it and there is no conflicting decision of this 
court or of a court of co-ordinate jurisdiction. The second is where there is such 
a conflicting decision. The third is where this court comes to the conclusion 
that a previous decision, although not expressly overruled, cannot stand 
with a subsequent decision of the House of Lords. The fourth (a special 
case) is where this court comes to the conclusion that a previous decision 
was given per incuriam. In the second and third classes of case it is beyond 

. — 
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question that the previous decision is open to examination. In the second 
class, the court is unquestionably entitled to choose between the two con- 
flicting decisions. In the third class of case the court is merely giving effect 
to what it considers to have been a decision of the House of Lords by which 
it is bound. The fourth class requires more detailed examination and we 
will refer to it again later in this judgment.” 


LorpD GREENE, M.R., returned to the fourth class—which is that now relevant 
—when he said (ibid., at p. 300): 


“It remains to consider Lancaster Motor Co. (London), Lid. v. Bremith, 
Lid., (6), in which a court consisting of Str WILFRID GREENE, M.R., CLAUSON 
and GopparRD, L.JJ., declined to follow an earlier decision of a court 
consisting of SLESSER and Romer, L.JJ. This was clearly a case where 
the earlier decision was given per incuriam. It depended upon the true 
meaning (which in the later decision was regarded as clear beyond argument) 
of a rule of the Supreme Court to which the court was apparently not 
referred and which it obviously had not in mind. The Rules of the Supreme 
Court have statutory force and the court is bound to give effect to them 
as to a statute. Where the court has construed a statute or a rule having 
the force of a statute its decision stands on the same footing as any other 
decision on a question of law. But where the court is satisfied that an earlier 
decision was given in ignorance of the terms of a statute or a rule having the 
force of a statute the position is very different. It cannot, in our opinion, 
be right to say that in such a case the court is entitled to disregard the 
statutory provision and is bound to follow a decision of its own given when 
that provision was not present to its mind. Cases of this description are 
examples of decisions given per incuriam. We do not think that it would 
be right to say that there may not be other cases of decisions given per 
incuriam in which this court might properly consider itself entitled not to 
follow an earlier decision of its own. Such cases would obviously be of the 
rarest occurrence and must be dealt with in accordance with their special 
facts. Two classes of decisions per incuriam fall outside the scope of our 
inquiry, namely, (i) those where the court has acted in ignorance of a 
previous decision of its own or of a court of co-ordinate jurisdiction which 
covers the case before it—in such a case a subsequent court must decide 
which of the two decisions it ought to follow; and (ii) those where it has 
acted in ignorance of a decision of the House of Lords which covers the 
point—in such a case a subsequent court is bound by the decision of the 
House of Lords. 

“On a careful examination of the whole matter we have come to the 
clear conclusion that this court is bound to follow previous decisions of 
its own as well as those of courts of co-ordinate jurisdiction. ‘The only 
exceptions to this rule (two of them apparent only) are those already — 
mentioned which for convenience we here summarise: (i) The court is 
entitled and bound to decide which of two conflicting decisions of its own 
it will follow. (ii) The court is bound to refuse to follow a decision of its 
own which, though not expressly overruled, cannot, in its opinion, stand 
with a decision of the House of Lords. (iii) The court is not bound to 
follow a decision of its own if it is satisfied that the decision was given 
per incuriam.” 

Some further light has been thrown on the meaning and scope of the term 
“per incuriam ”’ by later decisions. In the first, Huddersfield Police Authority 
vy. Watson (7), @ Divisional Court of the King’s Bench Division consisting of 
Lorp Gopparp, C.J., ATKINSON, J., and Lewis, J., held that that court was, 
like the Court of Appeal and on similar principles, bound by previous decisions 
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of its own. In delivering the judgment of the court Lorp GopDARD, C.J., said 
({1947] 2 All E.R. at p. 196): 
‘What is meant by giving a decision per incuriam is giving a decision when 
a case or a statute has not been brought to the attention of the court and 
they have given the decision in ignorance or forgetfulness of the existence 
of that case or that statute.” 


Applying that principle the Divisional Court held itself bound by the earlier 
decision of the same court in Garvin v. City of London Police Authority (8). 

In a later case of Penny v. Nicholas (9), concerned with the question whether 
evidence of a speedometer reading was prima facie evidence of the speed recorded, 
the Divisional Court, consisting of Lorp Gopparp, C.J., HuMPHREYS, J., and 
Morris, J., held themselves not bound by a previous decision in Melhuish v. 
Morris (10), on the ground that that case had been decided per incuriam. LorpD 
GoppsrD, C.J., said ([1950] 2 All E.R. at p. 91; [1950] 2 K.B. at p. 472): 


‘* But, without necessarily saying that we can always differ from a previous 
decision of the Divisional Court merely because it has not been argued on 
both sides, the court is not obliged to follow that decision, for it has been 
laid down by the Court of Appeal in Young v. Bristol Aeroplane Co., Ltd. (4), 
which has been followed quite recently in this court, that where material 
cases or statutory provisions, which show that a court has decided a case 
wrongly, were not brought to its attention the court is not bound by that 
decision in a subsequent case. Two remarkable cases which might have 
been cited to the court in Melhuish v. Morris (10) if the case had been argued 
on both sides were not cited to it, and those cases, I think, would have had 
a considerable influence on that decision.” 


A third case to which we were referred by the Attorney-General was that of 
A. & J. Mucklow, Lid. v. Inland Revenue Comrs. (11), in this court. The case was 
concerned with the validity of a direction given under the Finance Act, 1922, 
s. 21 (as amended by the Finance Act, 1927, .s. 31) in respect of the so-called 
‘broken accounting period ” up to the commencement of the appellant company’s 
winding-up, on the ground that the company had not for such period ‘distributed 
a reasonable amount of its income to its members. It was in that case contended 
by the Crown (who were held by this court entitled on other grounds to succeed) 
that a direction given under the section in respect of a broken period was in- 
escapable; and the Crown relied in support of that contention on the language 
of Lorp Hanwortsn, M.R., and (more particularly) of Stesser, L.J., in an 
earlier case of H. Collier & Sons, Ltd. v. Inland Revenue Comrs. (12). This court 
held that they were not bound by the opinions of the majority of the court in 
the earlier case on the ground (among others) that those opinions proceeded 
_on a premise which was admittedly erroneous, such premise being inconsistent 
with an authority binding on the Court of Appeal which had not been cited in. 
Collier’s case (12). In Mucklow’s case (11), SrR RayMonp EVERSHED, M.R., 
said ([1954] 2 All E.R. at p. 516): 


“It is conceded that Stessrr, L.J., fell into error in supposing that, in 
cases fallmg under the original Act,,the commissioners had a duty to 
ascertain any ‘reasonable’ figure which fixed the limits of tax liability. 
Colville Estate, Ltd. v. Inland Revenue Comrs. (13) was not cited to the 
Court of Appeal in Collier’s case (12). In Colville’s case (13) it had been 
clearly held that, if in such a case as I am supposing (i.e., one falling under the 
terms of the original Act of 1922) a company had not distributed a reasonable 
part of its actual income, then the members were liable to be taxed in respect 
of the whole of that income and not a reasonable part only of it; and that 
view of the section was later approved in the House of Lords in Fattorini’s 
case (14), see per Lorp Arkin ([1942] 1 All E.R. at p- 624), per Lorp 
MACMILLAN (ibid., at p. 627), and per Lorp Waigur (ibid., at p. 629). It 
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was argued that the error into which the learned lord justice fell was, never- 
theless, not essential to the ratio of his decision of the case. As a matter 
of strict logic, it may be that the conclusion was independent of the false 
premise. The question is, however, not whether, as a matter of logic, the 
conclusion depended on the premise, but whether SiessEr, L.J., thought 
that his conclusion followed from the antithesis which he had earlier stated. 
And I am very far from satisfied that, if it had not been for his view of the 
effect of the original section and of the contrast which he consequently 
discerned from the introduction of the formula ‘ available for distribution, 
ete.’, he would ever have formed the view which he did of the meaning of 
that formula. For my part, therefore, I should be prepared to hold that the 
judgment of StesskEr, L.J., if it would otherwise be authoritative, can be 
reviewed in this court (within the principle of Young v. Bristol Aeroplane 
Co., Ltd. (4)) on the ground that it was delivered, in this essential respect, 
per incuriam, or that a material part of the reasoning on which the conclusion 
rests is inconsistent with later pronouncements (in Fattorini’s case (14)) of the 
House of Lords.” 


Str RaymMonp EversHED, M.R., then referred to the judgment of Lorp 
Hanwortu, M.R., and concluded (ibid., at p. 517): 


«| I think also that the disabling quality in StessEr, L.J.’s judgment 
must, as a consequence, equally affect that of [Lorp Hanwortu, M.R.].” 


a4 


Jenkins, L.J., in the same case, after saying that he felt “ considerable 
difficulty ” as to Collier’s case (12), and after referring to SLEssER, L.J.’s 
‘‘ misapprehension ” and to the fact that the views of Lorp Hanworrtu, M.R.., 
and SuessEr, L.J., on the point raised in Mucklow’s case (11) were not necessary 
to the decision in Collier’s case (12), said (ibid., at p. 527): 


‘For the reasons I have stated, I cannot regard the circumstances in 
which the majority judgments in Collier’s case (12) came to be delivered as 
wholly satisfactory, and having regard to those circumstances, to the 
probability that the court was consequently denied the assistance of any- 
thing comparable to the very full argument addressed to us in the present 
case, and to the fact that it was unnecessary for the purpose of deciding the 
ease then before the court to express any opinion on this aspect of the 
construction of s. 31 (4), I think those are substantial grounds for the view 
that we would be justified in holding that it should not be considered as a 
binding authority for the proposition that s. 31 (4) is automatic in its effect.” 


In the light of these authorities it was the contention of the Attorney-General 
that the question whether a decision had been given per incuriam was not to be 
determined according to any hard and fast rule but was one of degree, depending 
on the special circumstances of the case. He referred to the language of Lorp 
GREENE, M.R., in Young v. Bristol Aeroplane Oo., Ltd. (4), which we have earlier 
quoted ([1944] 2 All E.R. at p. 300): ‘“‘ We do not think that it would be right 
to say that there may not be other cases of decisions given per incuriam ” (i.e., 
other than decisions given in ignorance or forgetfulness of a statute or a rule 
having the force of a statute) 


“< in which this court might properly consider itself entitled not to follow 
an earlier decision of its own. Such cases would obviously be of the rarest 
occurrence and must be dealt with in accordance with their special facts.” 


In the first Morelle case (1) (so ran the Attorney-General’s argument) the circum- 
stances were of a very special and unusual character ; and he referred particularly 
to the subject-matter—the law relating to mortmain—which is of a specialised 
and highly technical character and which very infrequently comes before the 
courts; to the fact that the arguments were brief, the learned counsel for the 
plaintiff having only been instructed in the afternoon before the case came on 
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for hearing; and to the absence of any sufficient emphasis, consequently, on the 
connection of the law relating to mortmain with the feudal conception of land 
tenure and on the fact that the Act of 1888 was a consolidating and amending 
statute. 

We have been unable to accept this argument. As a general rule the only 
cases in which decisions should be held to have been given per incuriam are 
those of decisions given in ignorance or forgetfulness of some inconsistent 
statutory provision or of some authority binding on the court concerned: SO 
that in such cases some part of the decision or some step in the reasoning on which 
it is based is found, on that account, to be demonstrably wrong. This definition 
is not necessarily exhaustive, but cases not strictly within it which can properly 
be held to have been decided per incuriam must, in our judgment, consistently 
with the stare decisis rule which is an essential feature of our law, be, in the 
language of Lorp GREENE, M.R., of the rarest occurrence. In the present case, 
it is not shown that any statutory provision or binding authority was overlooked, 
and while not excluding the possibility that in rare and exceptional cases a 
decision may properly be held to have been per incuriam on other grounds, we 
cannot regard this as such a case. As we have already said, it is, in our judgment, 
impossible to fasten on any part of the decision under consideration, or on any 
step in the reasoning on which the judgments were based, and to say of it: 
‘Here was a manifest slip or error”. In our judgment, acceptance of the 
Attorney-General’s argument would necessarily involve the proposition that it 
is open to this court to disregard an earlier decision of its own or of a court of 
co-ordinate jurisdiction (at least in any case of significance or complexity) 
whenever it is made to appear that the court had not, on the earlier occasion, 
had the benefit of the best argument that the researches and industry of counsel 
could provide. Such a proposition would, as it seems to us, open the way to 
numerous and costly attempts to re-open questions now held to be authoritatively 
decided. Although, as was pointed out in Young v. Bristol Aeroplane Co., Ltd. (4), 
a “ full court ” of five judges of the Court of Appeal has no greater jurisdiction 
or higher authority than a normal division of the court consisting of three judges, 
we cannot help thinking that, if the Attorney-General’s argument were. accepted, 
there would be a strong tendency in cases of public interest and importance, 
to invite a “ full court ” in effect to usurp the function of the House of Lords 
and to reverse a previous decision of the Court of Appeal. Such a result would 
plainly be inconsistent with the maintenance of the principle of stare decisis in 
our courts. In conclusion on this point, we would add that we are unable to 
accept the suggestion of counsel for the plaintiff that the decision in the first 
Morelle case (1) should be regarded as per incuriam on the ground that a necessary 
party to the proceedings, viz., the Crown, were not before the court. A decision 
cannot, in our judgment, be treated as given per incuriam, simply because of a 
deficiency of parties. We therefore hold that the decision in the first Morelle 
case (1) is binding on us. 

It remains to consider the contention that this case is distinguishable from the 
first Morelle case (1) on the grounds that the land here in question is registered 
land, and that the assurance in mortmain was effected by means of a transfer 
for valuable consideration from the previous registered proprietor, one Desmond 
Dixon, to the plaintiff, completed by the registration of the plaintiff as proprietor 
in succession to the transferor. We should note that Rodnal, Ltd. v. Ludbrook (1), 
decided by this court at the same time and in the same way as the first Morelle 
case (1), was in fact a case of registered land, but it was decided without separate 
argument on the admission of counsel that it was indistinguishable from the 
first Morelle case (1). Accordingly, if and so far as the fact and effect of registra- 
tion are found on examination to afford valid grounds for distinguishing the first 
Morelle case (1) from the present case, we are free to make the distinction. On 
that assumption, there can be no doubt that Rodnal, Ltd. v. Ludbrook (1) was 
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decided per incuriam, for it was decided in disregard of the statutory provisions 
which (on the assumption now made) distinguished it in truth from the first 
Morelle case (1). 

The facts regarding the registered title to the land now in question, viz., the 
leasehold interest under a lease for ninety-nine years from Dec. 25, 1865, in 
No. 158, Coldharbour Lane, Lambeth, are briefly these. The land was first 
registered with a possessory title on July 19, 1904. The immediate predecessor 
in title of the plaintiff, Desmond Dixon, was registered as proprietor on Nov. 26, 
1951. The instrument of transfer from Desmond Dixon to the plaintiff was 
dated Dec. 20, 1952, and was expressed to be made in consideration of £85, 
the receipt whereof was thereby acknowledged by Dixon, the plaintiff being 
therein described as having its registered office at 8, Upper O’Connell Street, 
Dublin, Eire. The plaintiff was registered as proprietor on Jan. 27, 1953, with 
the address “care of Yamild, Ltd., 128, Albany Street, N.W.1.’’ There is no 
evidence showing in detail the order in which the various stages of the transaction 
were carried out. It seems likely that there was an antecedent contract for the 
sale and purchase of the property, but this is not proved. Nor is it shown 
when the £85 was in fact paid by, and the instrument of transfer delivered to, the 
plaintiff. It seems likely again, however, that, in accordance with the usual 
practice, the £85 was paid against delivery to the plaintiff of the executed transfer 
together with the land certificate, that the plaintiff thereafter applied for registra- 
tion, producing these documents to the registry, and that registration was 
granted after the usual notice by the registry to Dixon as the registered transferor. 
There would thus have been an interval of some five weeks between the payment 
of the purchase price and the completion of the transfer by registration on 
Jan. 27, 1953, that is on the assumption that the price was in fact paid on the 
date borne by the transfer, viz., Dec. 20, 1952. 

It was argued by counsel for the plaintiff that, forfeiture or no forfeiture, 
the plaintiff as the registered proprietor of the land (i.e., the leasehold interest 
comprised in the registered title) must, under the provisions of the Land Regis- 
tration Act, 1925, be considered as owner of the land for all purposes including 
the right to recover and receive the rent payable by tenants of the land holding, 
as the defendant tenants hold, immediately under such owner, at all events until 
~ such time as the right of the Crown to the land by forfeiture might be asserted 
and established in proceedings for rectification of the register. This, in counsel’s 
submission, flows as a necessary consequence from the cardinal principle of land 
registration that registered interests alone are to be recognised. But the 
cardinal principle on which counsel relies is subject to certain exceptions. In 
particular, the Land Registration Act, 1925, s. 80, contains a saving of the rights 
of the Crown. That section is in these terms: 


“Subject to the express provisions of this Act relating to the effect of 
first registration of title and the effect of registration of a disposition for 
valuable consideration, nothing in this Act affects any right of His Majesty 
to any bona vacantia or forfeiture.” 


This means, as we understand it, that registered land is to be forfeited to the 
Crown in any case in which it would have been so forfeited if unregistered, save 
in so far as the sections of the Act concerning the effect of first registration and 
the registration of dispositions for valuable consideration expressly provide that 
these operations are to discharge the land from any right of the Crown by way 
of forfeiture. ; 

The provisions of the Act as to first registration are not directly material here, 
but we quote them as having some bearing on the arguments addressed to us. 
Section 5 of the Act provides, with respect to freeholds, that: 

“  . . the registration of any person as first proprietor thereof with an 
absolute title shall vest in the person so registered an estate in fee simple in 
possession in the land, together with all rights, privileges, and appurtenances 
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belonging or appurtenant thereto . . . free from all other estates and interests 
whatsoever including estates or interests of His Majesty. 


Section 6 and s. 7 apply the provisions of s. 5 to the cases of first registration 
of freeholds with a possessory or qualified title, with modifications as to which 
it is sufficient for the present purpose to note that, where the first registration 
is of a possessory title only, estates rights and interests adverse to the title of 
the first proprietor and subsisting at the time of first registration are not affected. 

Section 9 of the Act provides with respect to leaseholds that: 


“  . . the registration under this Act of any person as first proprietor 
thereof with an absolute title shall be deemed to vest in such person the 
possession of the leasehold interest described, with all implied or expressed 
rights, privileges, and appurtenances attached to such interest . . . free 
from all other estates and interests whatsoever, including estates and 
interests of His Majesty.” f 


Section 10, s. 11 and s. 12 apply the provisions of s. 9 to the cases of first 
registration of leaseholds with a good leasehold, possessory, or qualified title, 
subject to modifications which, where the title is possessory only, are comparable 
to those applicable to the first registration of freeholds with a possessory title 
only. 

The effect of these provisions would seem to be that if a corporation not 
authorised by statute, charter or special licence to hold land in mortmain were 
to acquire unregistered land, thereby incurring a forfeiture under the Act of 
1888, and thereafter were to obtain registration of itself as first proprietor of 
the land with absolute title, such registration would vest in such corporation 
the fee simple estate in the land in the case of freeholds or be deemed to vest 
in such corporation the possession of the leasehold interest in the case of lease- 
holds, free from the estate or interest which had in fact accrued to the Crown 
by reason of the forfeiture (cf. Re Suarez (No. 2) (15)): but that is not this 
case. 

As to the effect of registration of a disposition for valuable consideration, 
which is the material operation for the purposes of the present case, s. 20 (1) 
of the Act provides with respect to freeholds registered with an absolute title 
that: 


“ce 


. a disposition of the registered land . . . for valuable considera- 
tion shall, when registered, confer on the transferee . . . an estate in fee 
simple . . . or other legal estate expressed to be created in the land dealt 
with . . . free from all other estates and interests whatsoever, including 
estates and interests of His Majesty, and the disposition shall operate in 
like manner as if the registered transferor . . . were (subject to any entry 
to the contrary in the register) entitled to the registered land in fee simple 
in possession for his own benefit.” 


Sub-section (2) and sub-s. (3) of s. 20 apply the provisions of sub-s. (1) with 
modifications to registered dispositions for value of freeholds registered with 
qualified or possessory title. These modifications include, where the title is 
possessory only, a saving of the estates rights and interests excluded from the 


effect of first registration. With respect to leaseholds, s. 23 (1) of the Act pro- 
vides that: 


“Tn the case of a leasehold estate registered with an absolute title, a 
disposition . . . for valuable consideration shall, when registered, be 
deemed to vest in the transferee . . . the estate transferred .. . to the 
extent of the registered estate . . . free from all other estates and interests 
whatsoever, including estates and interests of His Majesty; and the 
transfer . . . shall operate in like manner as if the registered transferor 


. were (subject to any entry to the contrary on the register 
absolutel 
entitled to the registered lease for his own benefit.” : y 
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Sub-section (2), sub-s. (3) and sub-s. (4) of s. 23 apply the provisions of sub-s. (1) 
with modifications to the case of registered dispositions for value of leaseholds 
registered with good leasehold, qualified or possessory title, the last-mentioned 
being the class of title with which we are here concerned. The modifications 
applicable where the title is possessory only are comparable to those applicable 
to freeholds registered with possessory title only, and relating as they do to 
the title of the first registered proprietor are not material in the present case. 

The effect of these provisions for thé present purpose would appear to be 
that if registered land had been transferred to a corporation not authorised 
to hold land and the transfer had been completed by the registration of such 
corporation as proprietor of the land transferred, the transferee corporation 
could thereafter by a registered disposition for valuable consideration vest the 
land in the purchaser thereof free of the forfeiture which had in fact been 
incurred by reason of the transfer in mortmain to such corporation. But that 
is not this case. The forfeiture here in question was brought about by the 
registered disposition itself, by reason of the incapacity of the transferee, the 
plaintiff, to hold land in mortmain, and we cannot construe the provisions of 
s. 20 and s. 23 of the Act as extending to any forfeiture so occasioned. These 
provisions are designed to protect a purchasing transferee from defects in the 
transferor’s title, such as a forfeiture subsisting at the date of the transfer 
against the registered estate in the transferor’s hands, and not to relieve such 
a transferee from a defect in the transferee’s own title such as a forfeiture 
arising on completion of the transfer by reason of the transferee’s own lack of 
‘authority to hold land in mortmain. The transfer is, by s. 23 (1) (to take the 
section directly in point here) made to 


ee 


. operate in like manner as if the registered transferor . . . were 
(subject to any entry to the contrary in the register) entitled to the regis- 
tered land for his own benefit ’”’, 


and not as if the registered transferor were so entitled and the registered trans- 
feree, if in fact a corporation not authorised to hold land in mortmain, were 
authorised to do so. 

In the course of the argument there was some discussion as to the point of 
time at which the forfeiture arose. It was suggested that the contract for the 
sale of the land by Dixon to the plaintiff, if indeed there was any antecedent 
contract (as to which there was no evidence), or at all events the payment of 
the purchase money against delivery of the executed transfer, constituted Dixon 
a trustee of the land for the plaintiff, and that this sufficed to work a forfeiture 
under the Act of 1888. We find difficulty in accepting this proposition. It is 
not clear to us that a man who contracts to sell land to a corporation not 
authorised to hold land in mortmain, even though he receives the purchase 
money, incurs or creates a forfeiture at any time before actual conveyance. 
The contract would not be specifically enforceable and, therefore, could hardly 
give rise to a constructive trust. If the vendor refused to complete, prima facie 
the only remedy of the purchaser corporation would be to recover any purchase 
money paid as money had and received to its use. We say nothing as to the 
effect of an express declaration of trust in favour of such a corporation, and 
are referring only to a contract of sale and purchase to be carried out by con- 
veyance in the ordinary way. Moreover, in the present case the transaction 
was a sale and purchase of registered land intended to be carried out and in 
fact carried out by means of a transfer completed by registration under the 
Act. We note that by the Land Registration Act, 1925, s. 22 (1): 


“ A transfer of the registered estate in the land . . . shall be completed 
by the registrar entering on the register the transferee as proprietor of the 
estate transferred, but until such entry is made the transferor shall be 
deemed to remain the proprietor of the registered estate . . Pits 
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Accordingly, we think the better opinion is that there was no forfeiture here 
until the completion by registration of the transfer from Dixon to the plaintiff. 
But if we are wrong in this, and if the contract for sale or the receipt of the 
purchase money sufficed to work a forfeiture on the ground that Dixon thereby 
constituted himself a trustee for the plaintiff, how does the case stand? On 
this assumption the position was that, immediately before the registration of 
the transfer, Dixon was a registered proprietor who had incurred or created 
a forfeiture, while the plaintiff had no interest at all; for ex hypothesi the 
forfeiture worked contemporaneously with the arising of the trust, which in 
any case had no effect on the registered title. Dixon then effected a disposition 
for valuable consideration of the registered estate in the land to the plaintiff, 
and by force of s. 23 of the Act that disposition when registered operated to 
vest the registered estate in the plaintiff free of the forfeiture oceasioned by 
the arising of the trust in its favour. But that same disposition when registered 
brought about a new forfeiture operating against “the registered estate in the 
hands of the plaintiff by reason of the plaintiff's want of authority to hold 
land in mortmain, and this forfeiture was not touched by the over-reaching 
effect accorded to registered dispositions for value by s. 23. 

Accordingly we are of opinion that the result is the same, even if (contrary 
to our view) a forfeiture was incurred at any stage in the transaction earlier 
than the actual completion of the sale by registration of the plaintiff as pro- 
prietor, and that the plaintiff cannot escape the forfeiture consequent on the 
registration of the disposition for value in its favour on the ground that there 
was an earlier forfeiture from which the land was freed under s. 23 by the 
registration of such disposition. If this were not so, the strange result would 
ensue that transfers for value of registered land to corporations not authorised 
to hold land in mortmain could always be made without giving rise to a forfeiture 
of the land in the hands of the transferee corporation. 

For these reasons, the fact that the present case concerns registered land does 
not in our opinion afford any valid ground for distinguishing the first Morelle 
case (1). The express provisions of the Act relating to the effect of registration 
of a dispositon for valuable consideration, that is to say (so far as leaseholds 
are concerned) the provisions of s. 23, include no provision which can properly 
be construed as freeing the land from the forfeiture incurred by the registered 
transfer to the plaintiff. Accordingly, by virtue of s. 80 of the Act, such forfeiture 
took effect on the registration of the transfer, just as it would have done on the 
execution and delivery of an assignment of unregistered leaseholds, and, as we 
are bound to hold following the first Morelle case (1), took immediate and 
automatic effect without any act or proceeding on the part of the Crown to: 
assert or establish it. This forfeiture being, as we have held, unaffected by the 
provisions of the Land Registration Act, 1925, it follows that it took effect 
without rectification of the register and was not suspended pending an order for 
rectification or contingent on such an order being obtained. 

A good deal of the argument was directed to the use of the word “‘ deemed ” 
in s. 9, where the registration of a person as first proprietor of a leasehold interest 
is to be “deemed to vest ” in such person possession of the interest described, 
and in 8. 23 where the registration of a disposition for valuable consideration of 
a registered leasehold interest is to be ‘‘ deemed to vest” in the transferee the 
estate transferred. Another example is in s. 69 where the registered proprietor 
of land is to be ‘‘ deemed to have vested in him... the legal estate ...” 
It was said, on the one hand, that the effect of ‘‘deeming”’ a man to have 
property vested in him is that he is to be treated as having it vested in him 
methist in fod he has it vested in him or not. On the other hand it was said 
that “‘ deemed ” means deemed for the purposes of the Act, and only so far as 
those purposes require, the relevant purposes here being the protection of third 
parties dealing with the registered proprietor for value and in good faith, 
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Several authorities bearing on this point were cited. We find it difficult to attach 
any great significance to the use of the word “‘ deemed ” in s. 9, s. 23 and s. 69 
of the Act, as s. 5 provides with respect to the first registered proprietor of a 
freehold estate that registration “shall vest in the person so registered an 
estate in fee simple .. .”’ with no deeming about it; and again s. 20 provides, 
with respect to a registered disposition for value of a freehold estate, that the 
disposition when registered “shall confer ”, not ‘‘ shall be deemed to confer ”’, 
on the transferee an estate in fee simple or other legal estate appropriate to 
the transaction. It can hardly have been intended that the effect of the 
registration of the first proprietor of a leasehold interest or the registration of 
a transfer for value of a leasehold interest was to differ from the effect of like 
transactions in regard to freehold estate in any respect other than such as flows 
from the inherent differences between a freehold and a leasehold estate. There 
may perhaps have been technical conveyancing reasons for these variations in 
language. At all events we cannot extract from them anything of assistance 
in the determination of the present case, which to our mind turns simply on the 
absence in s. 23 of any express provision to oust the saving of the Crown’s 
right of forfeiture contained in s. 80. 

Before parting with this case we should refer to a point as to the form of the 
transfer to which counsel for the defendants called our attention. Rule 121 of the 
Land Registration Rules, 1925, provides by para. (1) as follows: 


“A transfer of land to an incorporated company or other corporation, 
sole or aggregate, shall be made by an instrument in Form 35, and, save 
as mentioned in this rule, shall refer to the licence in mortmain or statute 
enabling the corporation to acquire or hold the land.” 

Form 35 is in the following terms, after the heading, ‘‘ Pursuant to a licence... .”’: 
**T, A.B., of ete. (the proprietor) hereby transfer to (blank) (fill in the corporate 
name of the transferee) all the land ”’ as in the earlier form. Then there is a note: 


‘“* Tf the licence or statute contains any limit to the extent of land which 
may be conveyed or held, or any provisions as to the purposes for which it 
may be used, add at the end of the form: ‘ And it is hereby declared that the 
land already held by the transferees under such licence (or Act), together 
with the land hereby transferred, does not exceed (blank) acres (or that 
no land other than that hereby transferred is held by the transferees), 
and that the present transfer is for the purposes of (fill in the purposes for 
which the land is to be used) ’.”’ 


Rule 121 was not followed in the present case, and the transaction was carried 
out by the common form of transfer, which was accepted for registration, 
although it was apparent from the description of the plaintiff as having its 
registered office at 8, Upper O’Connell Street, Dublin, Eire, that it was a foreign 
corporation. If r. 121 had been followed, the plaintiff would never have been 
registered as proprietor. The reason why r. 121 was not followed appears from 
the view expressed in this footnote to the rule contained in BrRICcKDALE AND 
SrEWART-WALLACE’s LAND REGISTRATION Act, 1925 (4th Edn.), at p. 380. 
The note is: 

‘Leasehold land is not within the Mortmain Acts unless the lease is 
virtually perpetual, and leases for twenty, forty, and even ninety-nine 
years have been expressly held to be exempt (see TuDoR’s ‘ CHARITABLE 
Trusts’, 5th Edn. (1929), p. 415, and, ibid., the note to s. 1 of the Mortmain 
Act, 1888).” 

That being the view of the law on which the registrar, no doubt on competent legal 
advice, was accustomed to act, it appeared unnecessary to insist on the use of 
Form 35 on a transfer of short leaseholds to a corporation, as that form only 
differs frorn the common one in its references to the licence in mortmain, which 
would be inappropriate on the view that short leaseholds were not within the 
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Mortmain Acts. That view has now been shown by the first M: orelle case (1) to 
have been erroneous, and no doubt the practice of the Land Registry will be 
altered accordingly. 

It was suggested that this departure from the rules might have invalidated 
the transfer in the present case, but the point was not pressed, and we are satisfied 
that the transfer was not so invalidated. The rule-making power is conferred 
by s. 144 (1) of the Act, which empowers the Lord Chancellor with the advice 
and assistance of the rule committee therein mentioned to make general rules 
(inter alia): 

‘“(ii) For prescribing the forms to be observed, the precautions to be taken, 
the instruments to be used, the notices to be given, and the evidence to be 
adduced in all proceedings before the registrar or in connection with 


registration...’’, 


and, by sub-s. (2), any rules made in pursuance of that section are to be of the 
same force as if enacted in the Act. Accordingly, if the rules categorically en- 
joined that a particular form and none other should invariably be used for 
transactions of a particular kind the use of a different form for a transaction of 
that kind might be held to invalidate the transaction. But r. 74 provides: 


‘* The forms in the schedule hereto shall be used in all matters to which 
they refer, or are capable of being applied or adapted, with such alterations 
and additions, if any, as are necessary or desired and the registrar allows.” 


Rule 123 (1) provides: 


“A transfer of land under the last two rules shall not be registered until 
the registrar is satisfied that such transfer is in accordance with the law 
relating to mortmain or charitable uses ”’, 


and r. 322 (1) provides: 


“The registrar, if he so thinks fit, may in any particular case, extend 
the time limited, or relax the regulations made by general rules, for any 


purpose; and may at any time adjourn any proceeding, and make any new 
appointment.” : 


The registrar is thus given a wide discretion as to the forms to be used and his 
discretion extends to authorising a departure from the general rules if satisfied 
that he can properly do so. It follows that although the present transaction was 
completed otherwise than in accordance with r. 121 owing to the adoption in 
the registry of a view as to the law of mortmain now held to be erroneous, the 
acceptance for registration of the form of transfer used, such acceptance being 
in law the act of the registrar, must be taken as conclusive of its sufficiency in 
point of form. The contrary view would lead to much difficulty and uncertainty 
- in the administration of the Act, as a person dealing with the registered proprietor 

of land might find it necessary to go behind the fact of his registration and inquire. 
into the sufficiency in point of form of the disposition on the strength of which 
such registration was made. 


For the reasons we have stated, we think this appeal should be dismissed. 
Appeal dismissed. Leave to appeal to the House of Lords granted. Their 


Lordships refused the Crown’s application to be made a party, and also refused 
leave to the Crown to appeal against such refusal, 


Solicitors: S. A. Bailey & Co. (for the plaintiff); Barnett Janner & Davis 
(for the defendants); Treasury Solicitor. 


[Reported by F. Gurrman, Esq., Barrister-at-Law.] 


- 
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A HAROLD HOLDSWORTH & CO. (WAKEFIELD), LTD. v. 
CADDIES. 


[House or Lorps (Viscount Kilmuir, L.C., Earl Jowitt, Lord Morton of Henry- 
ton, Lord Reid and Lord Keith of Avonholm), January 11, 12, March 4, 
1955.] , 


Company—Director—Managing director—Duties—Duties limited by board of 
directors. 

The respondent, who was a director of the appellant company, was 
appointed managing director of the appellant company for a period of five 
years from Oct. 1, 1948. Clause 1 of the agreement, which was dated Apr. 1, 

C 1949, was in the following terms:—the respondent ‘shall be and he is 
hereby appointed a managing director of the company and as such managing 
director he shall perform the duties and exercise the powers in relation to the 
business of the company and the businesses (howsoever carried on) of its 
existing subsidiary companies at the date hereof which may from time to 
time be assigned to or vested in him by the board of directors of the com- 

D pany ”’. The agreement further provided that the respondent should devote 
his whole time, attention and abilities to his duties under the contract and 

should obey the orders and directions of the board. At the date of the 
agreement the appellant company had three subsidiary companies, of which 
one company was a textile company of which the respondent was full-time 
managing director under a prior agreement. After his appointment by the 
agreement of Apr. 1, 1949, the respondent was, in fact, the only managing 
director of the appellant company. Differences having arisen, the board 
of the appellant company resolved on May 10, 1950, that the respondent 
should confine his attention to the textile company only. Thereafter the 
respondent performed no executive or managerial functions for the appellant 
company. The respondent claimed that the resolution was a repudiation of 
the agreement of Apr. 1, 1949, and brought an action against the appellant 
company for breach of contract. 

Held (Lorp Keiru oF AVONHOLM dissenting): the appellant company 
was not in breach of the agreement of Apr. 1, 1949, because the appointment 
of the respondent to be a managing director of the appellant company by 
cl. 1 of the agreement and his description therein as such managing director 
did not limit the powers of the board under the subsequent words of the 
G agreement and, on the true construction of the clause, the respondent’s 

duties could be confined to the management of a subsidiary company of 
the appellant company. 

Appeal allowed. 


[ Editorial Note. The present case shows that an appointment to a position 
described as that of managing director is not an appointment to a post with 
settled functions where the terms of the appointment and of the company’s 
articles of association are in usual form. The ordinary form of agreement for the 
appointment of a managing director provides for him to exercise such functions 
as the board delegate to him (cf. 5 ENcy. FoRMS AND PRECEDENTS (3rd Edn.) 814, 
Form 443, cl. 4), and subject to that provision invests him with the general 
control of the company’s business. ‘The present decision does not go to the 
length of deciding that in a case where there is only one company, and not a 
group of companies, the board could, under such a clause, withdraw all duties 
from a sole managing director, without thereby committing a breach of contract. 

In the Court of Session the Lord President had said that a board could not have 
a managing director and at the same time withdraw the office. The ground on 
which the House of Lords allowed the appeal was based on the construction of the 
particular agreement, which they read as meaning that the allocation of 
rmanagerial duties over one of the subsidiary companies was a sufficient allocation 
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of duties to comply with any obligations of the parent company under cl. 1 of the 
agreement. The present case also illustrates the exact attention required to be 
paid to the wording of such clauses; for example, the description of the appoint- 
ment as that of “a managing director ” or “‘ the managing director ” may be of 
considerable significance (see p. 738, letter G, post); moreover, the point of 
construction determined by the House of Lords in the present case could almost 
be summarised by saying that in the phrase “‘ exercise the powers in relation to 
the business of the company and the businesses . . . of its existing subsidiary 
companies ’’, which was in cl. 1 of the agreement, the word ‘‘ and ”’ should be 
read as “‘or’’. 

As to the Position of Managing Director, see 6 HatsBpury’s Laws (3rd Edn.) 
297, para. 601; and for cases on the subject, see 9 DicEsT 533, 3517, 535, 3526.] 


Case referred to: 
(1) Collier v. Sunday Referee Publishing Co., Ltd., [1940] 4 All E.R. 234; [1940] 
2 K.B. 647; 109 L.J.K.B. 974; 164 L.T. 10; 2nd Digest Supp. 


Appeal. 
Appeal by the company against an interlocutor of the First Division of the 


Court of Session, dated June 25, 1953, affirming an interlocutor of the Lord 
Ordinary (Lorp SrracHAN), dated Nov. 28, 1952, in an action of damages for 
alleged breach of contract brought by the respondent, Robert Fyvie Caddies, 
against the appellant company. The appellant company tabled a plea to the 
relevancy of the respondent’s averments, and the Lord Ordinary allowed parties 
a proof before answer of their averments. The appellant company lodged a 
motion for review of the Lord Ordinary’s interlocutor and the First Division, 
after sundry procedure, affirmed that interlocutor. The facts appear in the 
first opinion. 


C. W. G. Guest, Q.C. (of the Scottish Bar), J. Megaw, Q.C., and C. EF. Jauncy 
(of the Scottish Bar) for the appellant company. 

I. H. Shearer, Q.C., and R. S. Johnston (both of the Scottish Bar) for the 
respondent. 


The House took time for consideration. 
Mar. 4. The following opinions were read. 


VISCOUNT KILMUIR, L.C.: My Lords, in this action, the respondent 
seeks damages against the appellant company for breach of contract. In the 
summons he concludes for payment of £25,000 and in the condescendence he 
makes averments purporting to support his claim for payment of that sum. The 
appellant company plead that the action is irrelevant, and contended before the 
Lord Ordinary (Lord SrracHan) and before the First Division of the Court of 
‘Session that it should be dismissed without inquiry. The First Division adhered 
to the interlocutor of the Lord Ordinary allowing a proof before answer. It is . 
against that allowance of proof that the appellant company appealed to your 
Lordships’ House. 

The relevant facts as presented by the respondent are as follows. The respon- 
dent is a worsted spinner and manufacturer of wool goods. He was formerly 
managing director of the British Textile Manufacturing Co., Ltd. (which I shall 
call the Textile Company), and the beneficial owner of all the shares. In 
November, 1947, the appellant company, which carries on business as worsted 
spinners at Balne Mills, Wakefield, purchased from the respondent the whole 
share capital of the Textile Company. In terms of the agreement, dated Nov. 3, 
1947, by which the purchase was effected, the appellant company was bound to 
procure that the respondent be appointed to the board of the appellant company 
and be appointed managing director of the Textile Company on terms set out in 
the second schedule to the said agreement. The terms of the said agreement were 
duly implemented, and the respondent was appointed managing director of the 
Textile Company on Nov. 3, 1947. The appointment was for a period of five 
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years and thereafter until terminated by written notice to be given by either 
party. The business of the Textile Company was in Irvine in Ayrshire, and was 
the manufacturing of knitted articles of wool clothing. By an agreement dated 
Apr. 1, 1949, but to operate as from Oct. 1, 1948, the respondent was appointed a 
managing director of the appellant company. This appointment was for a period 
of five years and thereafter until terminated by written notice by either party. 
It was provided in the second agreement, in words which I shall examine more 
closely in a moment, that the respondent, as such managing director, should 
perform the duties and exercise the powers in relation to the business of the 
appellant company and the businesses of its existing subsidiary companies at the 
date thereof which might from time to time be assigned to, or vested in, him by 
the board of directors of the appellant company. At that time, the appellant 
company controlled the Textile Company, Whalley & Appleyard, Ltd., and 
David Allan (Knitwear), Ltd. The respondent’s remuneration under the second 
agreement was to be a fixed salary of £2,500 per annum with, in addition, an 
annual commission on the combined net profits of the company and all its then 
existing subsidiaries. At all times the respondent was the sole managing director 
of the appellant company, and he avers (though it is denied by the appellant 
company) that he was entrusted with the whole executive management of that 
company. The effect of the second agreement on the first was not argued before 
us, but, in fact, the respondent continued to carry out certain duties in relation to 
the Textile Company. His actions and proposals occasioned opposition from 
certain members of the board of directors of the appellant company who, he 
avers, attempted to persuade him, under threat of removal, to relinquish his 
appointment as managing director of the company. Ultimately, at a meeting 
of the board of directors of the company, held on May 10, 1950, the board 
resolved that the respondent should confine his attentions to the Textile Company 
only, and that permanent arrangements for the management at Balne Mills 
would be made later. The respondent regarded the said decision as a breach of 
the second agreement between himself and the appellant company and intimated 
to the appellant company on June 19, 1950, that, as the appellant company had 
repudiated the second agreement, he was no longer bound to give, and would 
not give, his services to the appellant company. On Oct. 10, 1950, he commenced 
this action. 

My Lords, when the case was heard in the Procedure Roll on the appellant 
company’s plea to the relevancy of the respondent’s averments, the Lord Ordinary 
held that the question whether the resolution of May 10, 1950, constituted a 
breach of the agreement could not be decided without an inquiry into the facts. 
Lorp STRACHAN took the view that the agreement and resolution should be 
construed in the light of the whole surrounding facts and circumstances, and 
that regard should be had, not only to the terms of these documents, but also to 
the effect which the resolution in fact had on the possibility of the respondent 
continuing to carry out the duties of a managing director of the appellant 
company. The Lord Ordinary also rejected an argument. for the appellant 
company that, even on the assumption that there had been a breach of contract, 
the breach was not sufficiently material to justify repudiation of the second 

ent by. the respondent. 

*e When tite Saati company’s motion for review came before the First 
Division on Feb. 24, 1953, the court took the view, on a construction of the 
agreement and resolution, that there had been no breach of the agreement. The 
Lord President (Lorp CoorEr), who gave the leading opinion, was of opinion that 
the respondent had made no clear and specific averments of surrounding facts 
and circumstances competent and relevant to. be taken into account in paiinaer 
ing whether a breach of the agreement had taken place. During the ates 
the hearing the respondent moved for leave to amend, and the case ieee con- 
tinued in order that the respondent might be given an opportunity of considering 
an amendment. The Lord President said ; 
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“Tf Mr. Shaw had not made the motion with which he concluded his 
argument, I should have been for recalling the Lord Ordinary’s interlocutor, 
sustaining the first plea-in-law for the [appellant company] and dismissing 
the action.” 


The respondent subsequently lodged a minute of amendment which was duly 
answered by the appellant company. 

The case was again put out for hearing by the First Division, and on June 25, 
1953, the court pronounced an interlocutor affirming the interlocutor of the 
Lord Ordinary. I cannot help noting that, on this second occasion, the Lord 
President said: 


“The averments, new as well as old, descriptive of ‘ surrounding facts 
and circumstances * bearing upon this question afford unexpectedly little aid 
on the point of construction, and disclose little, if any, material difference 
between the parties ”’, Z 


and later stated: 


“T am fully conscious that in expressing the above conclusions I am 
departing from the provisional views which I formed at the previous debate. 
But the fuller argument which we have heard and a closer examination of 
the documents and certain of the decisions have led me to change my mind.” 


In his second view, the Lord President was of opinion that the very foundation 
of the agreement was the appointment of the respondent to a specific office, 
namely, the office of managing director, and that he was not appointed to 
perform such duties, if any, as the appellant company’s board of directors might 
assign to him. Lorp Cooper considered that, although the appellant company 
were free to vary the powers and duties of the respondent within reasonable 
limits, they were not entitled to deprive him of the right to act as “a managing 
director of the company ” while leaving him with the name. Lorp CaRMONT, 
on the other hand, took the view that, under the agreement, the functions to be 
exercised by the respondent were incapable of being viewed as a post or office, 
and that he could claim nothing exclusive or paramount in control or even 
anything definite in its character. Lorp Carmont, nevertheless, was of the 
opinion that, under the agreement, some duties of a managerial kind had to be. 
assigned to the respondent and that the resolution evinced an intention by the 
appellant company no longer to be bound by the contract. Lorp RussELL 
concurred with the opinion of the Lord President. 

The most important clause in the second agreement is cl. 1, and I therefore 
set it out in full: 


“ [The respondent] shall be and he is hereby appointed a. managing 
director of the [appellant] company and as such managing director he shall 
perform the duties and exercise the powers in relation to the business of the 
company and the businesses (howsoever carried on) of its existing subsidiary 
companies at the date hereof which may from time to time be assigned to or 
vested in him by the board of directors of the company.” 


Clause 2 sets out the period of engagement. Clause 3 states that the respondent 
shall devote his whole time, attention and abilities to his duties under the 
contract, shall obey the orders and directions of the board, shall well and faith- 
fully serve the appellant company and shall not be engaged in any other occu- 
pation or business whatsoever, with a saving for investments and also for being a 
director of or shareholder in any of the company’s subsidiary or associated 
companies. Clause 4 deals with salary. Clause 5 deals with the commission 
payable to the respondent, and fixes_a minimum of £1,500 a year. Clause 6 
deals with secrecy. Clause 7 gives the appellant company a power of determina- 
tion in the event of incapacity, misconduct, breach of obligations or refusal or 
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neglect to comply with any lawful orders or directions given to the respondent by 
the board of directors of the appellant company. I do not think it is necessary 
to refer to the provisions of cl. 8, cl. 9 and cl. 10. 

I return to el. 1, and endeavour to analyse its provisions. First, the respondent 
is appointed a managing director. If one then asks what are the duties which he 
shall perform and what are the powers he shall exercise, the answer, from the 
words of the clause, is the powers and duties which may from time to time be 
assigned to, or vested in, him by the board of directors. If one then asks how 
shall he perform and exercise them, the answer is in relation to the business of 
the appellant company and the businesses (howsoever carried on) of its existing 
subsidiary companies at the date of the contract. The Lord President bases his 
second view on the initial words. He says: 


“On the other hand, if the agreement is to be given ordinary business 
efficacy, I have come to the conclusion that weight must be given to the 
plain fact that the appointment of the [respondent] was an appointment 
as ‘ a managing director of the company ’—a well recognised title in company 
administration, carrying responsibilities of a familiar nature and involving 
sundry obligations and liabilities under the Companies Act. The [respondent] 
was not appointed to perform such duties, if any, as the board might assign 
to him. To borrow the language of Asquirs, J., in Collier v. Sunday Referee 
Publishing Co., Ltd. (1), the very ‘foundation of the contract was the 
appointment of the plaintiff during the contract period to a specific office ’.”’ 


Later the Lord President says: 


“The [appellant company] were in my view disabied from depriving the 
[respondent] of the right to act as ‘a managing director of the company ’. 
They could not leave him with the name and withdraw the substance of his 
office.” 


I confess that this conception of a stratification of a position as managing 
director has puzzled me. Neither side relied on any provision in the articles 
of the appellant company, and they were not included in the record. By way of 
illustration, however, I refer to the relevant provisions of Table A in Sch. 1 
to the Companies Act, 1948. Paragraph 107, the first dealing with a managing 
director, is as follows: 


‘“‘ The directors may from time to time appoint one or more of their body 
to the office of managing director for such period and on such terms as they 
think fit, and, subject to the terms of any agreement entered into in any 
particular case, may revoke such appointment. A director so appointed shall 
not, whilst holding that office, be subject to retirement by rotation or be 
taken into account in determining the rotation of retirement of directors, but 
his appointment shall be automatically determined if he cease from any 
cause to be a director.” 


That paragraph states specifically that the board can fix such terms as they 
think fit, while the director so appointed gets the advantage of not being subject 
to retirement by rotation. Paragraph 108 gives the directors the right to deter- 
mine remuneration. Paragraph 109 gives the directors a complete discretion to 
entrust to, and confer on, a managing director any of their own powers. I cite 
with approval the summary in 6 Hatspury’s Laws oF ENGLAND (3rd Edn.), 
p- 297, para. 601, where it is stated: 

‘A managing director may either be merely a director with additional 


functions and additional remuneration, or else he may be a person holding 
two distinct positions, that of a director and that of a manager.” 


I cannot find either in the statute or in the cases in which the matter has been 
considered anything to prevent a board of directors appointing a managing 
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director and limiting his duties according to their own wishes. In other words, 
the first part of cl. 1 does not, in my view, limit the powers of the board under 


the remainder of the clause. 
T now come to consideration of the view of Lorp CARMONT, and I make two 


quotations from his judgment. 


(i) ‘“‘ Although this is not an appointment to a post, I have come to be of 

opinion that it is a contract whereby some duties must be assigned to the 
[respondent] of a managerial kind.” 
_ (ii) ‘I do not think that the [respondent’s] averments further his case 
much beyond the statement which is not in dispute that he was withdrawn 
from any managerial participation at Balne Mills. If the board so acted under 
the impression that they were entitled totally to withdraw the [respondent] 
from management there, provided they allowed the [respondent] to con- 
tinue to manage something elsewhere, then I think they were misinter- 
preting their contract with the [respondent]. The board may have been 
misled into the course they followed by the wrong view of the legal relations 
existing between the parent company and its subsidiaries, but none the less 
the [respondent] was deprived of all managerial functions at Balne Mills 
and in my opinion that deprivation could not be operated without a repu- 
diation of the contract with the [respondent]. Such relegation to complete 
inaction from management so far as Balne Mills was concerned evinced an 
intention no longer to be bound by the contract.” 


With all respect to this reasoning, I cannot spell it out of cl. 1 of the contract. 
As I have stated, that clause lays down that the respondent, as such managing 
director, shall perform the duties and exercise the powers assigned to or vested 
in him by the board 


‘in relation to the business of the company and the businesses (how- 
soever carried on) of its existing subsidiary companies.” 


I find it difficult not to read these words distributively and to treat them as 
giving a right to assign duties in relation to a subsidiary, but even if one reads 
them collectively, then the result of so doing is to give the power to thé board to 
assign duties with regard to the activities of a group of companies viewed as a 
whole. This cannot, in my mind, mean that the managerial duties must cover 
the appellant company and every subsidiary. They can be limited to such acti- » 
vities as the board may select. 

I have tried to give full weight to Lorp CarmMont’s words that the board must 
have been misled by a wrong view of the legal relations existing between the 
parent company and its subsidiaries. I regret that I cannot understand how this 
raises difficulties in relation to the Textile Company. On the respondent’s own 
averments the respondent was still managing director of that company, and 
acting as such pending the appointment of a successor. There was no personal or 
mechanical difficulty in his exercising managerial functions in regard to that 
company. Further, the appellant company owned all the shares and, therefore, 
could, if any difficulty arose, ensure that the desires of its board with regard to the 
management of the Textile Company could be enforced. Equally, the fact that 
the respondent was obliged to devote all his time to his duties under the 
second agreement does not seem to me to present any difficulty if managerial 
functions were assigned in relation to a particular subsidiary. 

On the view of the contract which I have taken and tried to explain, I am, 
therefore, of opinion that the resolution of May 10, 1950, did not constitute a 
breach of the contract. It is, therefore, unnecessary for me to consider counsel 
for the appellant company’s second and third points, namely, that under the 
contract 1t was unnecessary for the appellant company to assign any duties and, 
alternatively, that, even if there was a breach, such breach did not go to the root 
of the contract. I, therefore, am of opinion that the appeal should be allowed, 
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that the interlocutors of the First Division and of the Lord Ordinary should be 
recalled, that the first plea-in-law of the defenders, the present appellants, 
should be sustained and the action should be dismissed. 

I should further say that the respondent pay the appellant company their 
costs here and in the courts below. — 


EARL JOWITT : My Lords, the appellants are a limited company carry- 
ing on business as worsted yarn spinners at Balne Mills, Wakefield, Yorkshire. 
In 1947 the appellant company had purchased from the respondent the entire 
share capital of a company known as the British Textile Manufacturing Co., Ltd., 
whom I refer to as the Textile Company. The business of the Textile Company, 
which was carried on at Irvine, Ayrshire, was the manufacture of knitted articles 
of wool clothing. The appellant company thus became, and remained at all 
material times, the beneficial owners of all the shares in the Textile Company. 
They were also beneficial owners of all the shares in two other limited companies. 

By an agreement between the Textile Company and the respondent concluded 
in 1947, the respondent had become the managing director of the Textile Com- 
pany at a salary of £2,200 a year together with a commission on profits. He was 
obliged under such agreement to devote the whole of his time to the business of 
the Textile Company and to obey the instructions of the directors of that company. 
By an agreement between the appellant company and the respondent dated 
Apr. 1, 1949, which was to operate as from Oct. 1, 1948, the respondent was 
appointed managing director of the appellant company; no reference was made 
in this agreement to the earlier agreement of 1947. 

It is unnecessary to express any opinion as to the impact of the later agree- 
ment on the earlier agreement, and I can confine myself to a consideration of the 
terms of the agreement of 1949. Clause 1 of that agreement was in the following 
terms: 


‘““'The respondent] shall be and he is hereby appointed a managing 
director of the [appellant] company and as such managing director he shall 
perform the duties and exercise the powers in relation to the business of the 
company and the businesses (howsoever carried on) of its existing subsidiary 
companies at the date hereof which may from time to time be assigned to 
or vested in him by the board of directors of the company.” 


Other clauses in that agreement provided that the respondent was to hold the 
said office for five years; that he was to devote his whole time and attention to 
his duties under the agreement and in all respects to conform to, and comply 
with, the directions and regulations of the board; and that he was to receive a 
salary of £2,500 per annum together with a commission on profits. By cl. Me OL 
the agreement, the appellant company were given the right to determine the 
agreement forthwith by notice-in writing if the respondent refused or failed to 
comply with any lawful orders or directions given him by the board. 

Differences of opinion arose between the respondent and his fellow directors 
of the appellant company, and culminated in the passing of a resolution by the 
appellant company’s board in the following terms: 


“ Management at Balne Mills: The board decided that the managing 
director confine his attentions to British Textile Manufacturing Co., Ltd. 
only. Permanent arrangements for management at Balne Mills will be 
made later. Meanwhile the board requested Mr. R. Let Pitcher to assume 
responsibility for local supervision. The managing director wished it 
recorded that as a director he did not agree with the decision. 


The respondent regarded this resolution as a repudiation of the agreement ei 
by letter of June 19, 1950, intimated to the appellant company that, as they roe 
sO repudiated the agreement, he regarded himself as no longer bound to give, 
and intimated that he would not give, his services to the appellant company. 
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The respondent, as pursuer, brought his action against the appellant company, 
as defenders: the record set out the relevant terms of the 1949 agreement and 
claimed that the passing of the resolution constituted a breach thereof. The 
defenders, the present appellants, stated a preliminary plea that the averments 
of the respondent were irrelevant. The action came before Lorp STRACHAN 
(Lord Ordinary) in Procedure Roll discussion. He decided on Nov. 28, 1952, 
that there should be a proof before answer. 

The matter first came before the First Division of the Court of Session on Feb. 24, 
1953. During the argument, counsel for the respondent indicated that he desired 
an opportunity of considering whether it would be possible for him by way of 
amendment to add averments of surrounding facts and circumstances. The 
court were willing to allow this opportunity and, accordingly, the case -was 
continued for a limited period, but the court unanimously expressed the view 
that, save for this application, they would have recalled the Lord Ordinary’s 
interlécutor and dismissed the action. ’ 

The case came on again before the same judges of the First Division in June, 
1953, when additional averments as to surrounding facts and circumstances had 
been inserted. On this occasion, the judges took a view differing from that which 
they had taken in February. They accordingly affirmed the interlocutor of the 
Lord Ordinary but granted leave to appeal to your Lordships’ House, 

The first question raised before us was, therefore, whether, in the light of 
the averments as to surrounding circumstances, which must be taken pro veritate, 
the passing of the resolution constituted a breach of the contract. It was further 
contended that even if the passing of such resolution did constitute a breach it 
was not a breach of such a nature and quality as to entitle the respondent to 
accept it as a repudiation of the entire contract. A further contention was 
advanced concerning the measure of damages if it was decided that a breach 
had been committed. 

My Lords, in the view which I take, it is unnecessary to express any opinion 

‘on these two latter contentions since I am clearly of the opinion that the resolu- 
tion did not constitute any breach of the agreement. I think that, on the true 
construction of cl. 1 of the agreement of 1949, the respondent was to perform 
such duties and exercise such powers in relation to the business of the appellant 
company, and to perform such duties and exercise such powers in relation to the 


business of the Textile Company and the other subsidiaries, as might from time. — 


to time be vested in him by the appellant company’s board. In directing the 
respondent on May 10, 1950, to confine his attention to the Textile Company, 
the board of the appellant company were, in my opinion, merely exercising the 
right given to them by the agreement. 

The Lord President (Lorp CoorEr) took a different view, because he considered 
that the appointment of managing director was 


“a well recognised title in company administration, carrying responsi- 
bilities of a familiar nature and involving sundry obligations and liabilities 
under the Companies Act. The [respondent] was not appointed to perform 
such duties, if any, as the board might assign to him.” 


The Lord President, having formed this view, no doubt considered that the 
resolution which called on the respondent to devote his whole time to the affairs 
of the Textile Company prevented him from carrying out those responsibilities, 
obligations and liabilities which, on this view, he had the right to perform for 
the appellant company, by virtue of his office as their managing director. My 
Lords, with the greatest respect for the Lord President, I do not think that the 
respondent, by the mere fact that he was appointed managing director of the 
appellant company, had any responsibilities, obligations or liabilities which would 
prevent the appellant company ordering him to devote his full time to a sub- 
sidiary, and I am of the opinion that the appellant company had, by cl. 1 of the 


D 


agreement, expressly preserved their right to call on the respondent to devote | 
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his time to the affairs of the Textile Company if they judged this course desirable. 

Being of the opinion that there was no relevant breach of contract averred, I 
think the action should have been dismissed without proof, and, accordingly 
I would allow the appeal. , 


LORD MORTON OF HENRYTON : My Lords, the events leading up 
to this appeal have already been stated, and I shall only repeat them so far as 
may be necessary to enable me to express my opinion. The first question arising 
for your Lordships’ decision is whether ‘the averments of the pursuer (the res- 
pondent to this appeal) in his condescendence, accepting for this purpose that 
his averments of fact are accurate, establish a breach of contract by the de- 
fenders, the present appellants. The only breach of contract alleged is that the 
directors of the appellant company passed a resolution at a meeting of directors 
on May 10, 1950, in the following terms: 


““ Management at Balne Mills: The board decided that the managing 
director confine his attentions to British Textile Manufacturing Co., Ltd. 
only. Permanent arrangements for management at Balne Mills will be made 
later. Meanwhile the board requested Mr. R. P. Pitcher to assume responsi- 
bility for local supervision. The managing director wished it recorded that 
as a director he did not agree with the decision.” 


The respondent alleges that he had rights under an agreement of Apr. 1, 1949, 
whereby he was appointed to be “a managing director ” of the appellant company 
which were infringed by the resolution in question. That agreement has already 
been read, and it must, of course, be construed as a whole, with due regard to 
the surrounding circumstances at the date of its execution. 

The events leading up to the 1949 agreement are set out in the respondent’s 
condescendence, and the history begins with the agreement of sale of Nov. 3, 
1947, whereby the appellant company bought from the respondent the whole 
of the issued share capital of the British Textile Manufacturing Co., Ltd. (here- 
after called “‘ British Textile ”) and of David Allan (Knitwear), Ltd. By that 
agreement, it was provided (inter alia) as follows, the “ company ” referred to 
being British Textile: | 


“4... (ce) If so required by Holdsworth [the respondent] shall procure 
all directors of the company and Knitwear (other than the frespondent]) to 
resign and waive any claims against the company in respect of their director- 
ships or other offices and procure the appointment of nominees of Holds- 
worth as directors of the company and Knitwear in his or their stead... 
(e) Holdsworth shall procure [the respondent] to be appointed to the board 
of directors of Holdsworth and also as managing director of the company 
upon the terms of the agreement set out in the second schedule hereto in 
place of any other office under the company held by him. . .” 


The agreement set out in the second schedule provided for the appointment 
of the respondent as “ a managing director ” of British Textile for a period of 
five years, and cl. 3 thereof was as follows: 


‘The respondent] shall (unless prevented by ill-health) throughout the 
period of this agreement devote the whole of his time attention and abilities 
to his duties hereunder and shall obey the orders from time to time of the 
board of directors of the company and in all respects conform to and comply 
with the directions and regulations made by such board and shall well and 
faithfully serve the company and use his utmost endeavours to promote 
the interests thereof. [The respondent] shall not during the continuance 
of this agreement (without the previous consent in writing of the company 
which the company shall be under no obligation to give) be engaged con- 
cerned or interested either directly or indirectly and whether solely or jointly 
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with others in any other occupation or business whatsoever provided that 
nothing herein contained shall prohibit [the respondent] from holding shares 
securities or obligations of any other company by way of bona fide invest- 
ment only or from being a director-of or shareholder in Harold Holdsworth & 
Co. (Wakefield), Ltd. or any of its subsidiaries.” 


Under the agreement of Apr. 1, 1949, already mentioned, the respondent’s 
appointment as a managing director of the appellant company was to date from 
Oct. 1, 1948, and, in his condescendence 4, the respondent says: 


“From Oct. 1, 1948, to May 10, 1950, the [respondent] normally spent 
from early afternoon on Monday to about noon on Friday each week at 
Wakefield and visited Irvine at weekends to supervise the conduct of the 
British Textile Manufacturing Co., Ltd.’s business there, pending the 
appointment of a managing director to succeed him there.” 


From this sentence, it would appear likely that the parties regarded the res- 
pondent’s appointment as managing director of the appellant company by the 
agreement of 1949 as superseding his appointment as managing director of 
British Textile by the agreement of 1947, but it seems to me unnecessary, for 
the present purpose, to form a concluded view whether, on the true construction 
of the two documents, one superseded the other. 

With these facts in mind I turn to consider the terms of the agreement of 1949 
and, in particular, the terms of cl. 1. This clause has already been read. It 
contains both the appointment of the respondent as a managing director—not, 
be it observed, as the managing director—of the appellant company, and the 
definition of the duties and powers which he is to perform and exercise ‘‘ as such 
managing director’, namely, the duties and powers 


“in relation to the business of the company and the businesses (howsoever 
carried on) of its existing subsidiary companies at the date hereof which 
may from time to time be assigned to or vested in him by the board of 
directors of the company.”’ 


My Lords, this clause refers to a group of companies consisting of the appellant 
company and their existing subsidiary companies. I cannot read the clause as 
compelling the board to assign duties to the respondent in relation to the business 
of every company in the group. Nor can I read it as compelling the board to 
assign him duties in relation to the business of the appellant company. That 
business is not treated as being on a different footing from the business of British 
Textile or of another subsidiary of the appellant company, Whalley & Apple- 
yard, Ltd., which is mentioned in the respondent’s condescendence 3. Ag I 
read the clause, it leaves the board of the appellant company free to assign to the 
respondent duties in relation to the business of one only, or two only or all of 
the companies in the group, and to vary the assignment and the duties from time 
to time. Further, I think the clause leaves the board free to appoint another 
person to be “a managing director’, and to divide the duties and powers 
referred to in the clause between the respondent and the other managing director 
in such manner as they think fit. It is true that each company in the group is, 
in law, a separate entity, the business whereof is to be carried on by its own 
directors and managing director, if any; but there is no doubt that the appellant 
company, by taking any necessary formal steps, could make any arrangements 
they pleased in regard to the management of the business of (for instance) 
British Textile. They owned all the issued capital and the directors were their 
nominees. 

I turn now to the resolution of May 10, 1950. I am prepared to assume in 
favour of the respondent that this resolution was intended to exclude him 
permanently from any share of the management at Balne Mills, whence, as the re- 
spondent avers, ‘‘ the whole business of the [appellant company] was administered Wa 
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although it would, of course, have been open to the board at any time to rescind 
the resolution. Even on the assumption just mentioned, I fail to see that the 
appellant company committed any breach of the 1949 agreement by deciding 
that the respondent should ‘“ confine his attentions” to British Textile only. 
If the resolution were carried out, the respondent would go to Irvine as a managing 
director of the appellant company, and would there perform such duties and 
exercise such powers in relation to the business of British Textile as the board of 
the appellant company might from time to time assign to, or vest in, him. 
He was already a director of British Textile, and, if his appointment as a managing 
director thereof in 1947 should be regarded as having been superseded by the 
agreement of 1949, the appellant company could easily procure his re-appoint- 
ment thereto by the exercise of their controlling interest in British Textile. The 
resolution of May 10, 1950, did not purport to remove the respondent from his 
position as a managing director of the appellant company. In that capacity he» 
would, presumably, go from Irvine to Wakefield from time to time, to attend 
meetings of the appellant company’s board and to report on progress at Irvine. 

If the respondent had accepted the resolution as binding on him, he would 
have retained all his rights under the agreement of 1949, and would have been 
entitled to receive all the remuneration, by way of salary and commission, 
provided for by that agreement. I can quite appreciate that the respondent 
bitterly resented being told to confine his attentions to British Textile, and he 
no doubt thought that his management at Balne Mills would have increased the 
profits of the group of companies and would, consequently, have increased the 
amount of his yearly commission. In my opinion, however, he was bound by his 
contract to comply with the resolution. 

I have not overlooked the averments which were inserted in the respondent’s 
condescendence by amendment, but, in my opinion, neither these averments 
nor the original averments, if they were all proved, would establish that the board 
of the appellant company committed a breach of contract by passing the resolu- 
tion in question. As no other breach is alleged, it follows that no proof is 
necessary. 

In my view, the appellant company’s first plea-in-law should have been 
sustained, and the action should have been dismissed. I would allow the 
appeal. 


LORD REID: My Lords, the respondent was in 1947 the owner, and 
acted as the managing director, of British Textile Manufacturing Co., Ltd. In 
that year he sold the whole share capital of the company to the appellant 
company, who are worsted spinners, carrying on their business at Balne Mills, 
Wakefield. On Apr. 1, 1949, the respondent and the appellant company made 
an agreement whereby it was provided that the respondent 


‘is hereby appointed a managing director of the company [the appellant 
company] and as such managing director he shall perform the duties and 
exercise the powers in relation to the business of the company and the 
businesses (howsoever carried on) of its existing subsidiary companies at the 
date hereof which may from time to time be assigned to or vested in him by 
the board of directors of the company.” 


This appointment was for the term of five years from Oct. 1, 1948, and there were 
existing subsidiary companies, of which two need to be mentioned, viz., the 
British Textile Manufacturing Co., Ltd. and Whalley & Appleyard, Ltd. Under 
this agreement, the respondent was paid a salary of £2,500 per annum and an 
annual commission dependent on the combined net profits of the appellant 
company and the subsidiary companies, the minimum commission payable in 
any year being £1,500 so that the respondent obtained a minimum remuneration 


of £4,000 per annum. 
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The respondent thereafter appears to have acted both as managing director 
of the appellant company and as-managing director of British Textile Manu- 
facturing Co., Ltd. but disagreements arose, and on May 10, 1950, the following 
resolution was passed at a meeting of the directors of the appellant company: 


““ Management at Balne Mills: The board decided that the managing 
director confine his attentions to British Textile Manufacturing Co., Ltd. 
only. Permanent arrangements for management at Balne Mills will be made 
later. Meanwhile the board requested Mr. R. P. Pitcher to assume responsi- 
bility for local supervision. The managing director wished it recorded that as 
a director he did not agree with the decision.” 


The respondent regarded this resolution as a breach of the terms of his agreement 
with the appellant company and as a repudiation of it, and on June 19, 1950, 
he intimated to them that, as they had repudiated the agreement, he was no 
longer bound to give, and would not give, his services to them. Thereafter he 
took no part in the executive management of the appellant company’s business, 
but he continued to act as a director until Oct. 25, 1950, when he resigned, as he 
says, at the request of his co-directors. It was admitted that, after the resolution 
of May 10, 1950, the appellant company were willing to continue to pay remunera- 
tion to the respondent in terms of the 1949 agreement, but after the intimation 
made by the respondent on June 19, 1950, they ceased paying him any 
remuneration. 

On Oct. 10, 1950, the respondent raised the present action concluding for 
payment of £25,000 damages. The appellant company pleaded, inter alia, 
that the respondent’s averments were irrelevant. On Nov. 28, 1952, Lorp 
STRACHAN (Lord Ordinary), after hearing counsel in the Procedure Roll, allowed 
proof before answer. On Feb. 24, 1953, the First Division heard counsel on a 
reclaiming motion and, on the respondent’s motion, allowed amendments to be 
tendered. Finally, on June 25, 1953, the First Division pronounced an inter- 


locutor allowing the record to be amended, refusing the motion for review of - 


Lorp STRACHAN’s interlocutor, and remitting the cause back to the Lord Ordinary 
to take the proof. The respondent then presented a petition for leave to appeal 
to this House, and on Nov. 12, 1953, the First Division granted leave as craved. 

The points which are now before the House are, no doubt, difficult, but they 
are short and they can be simply stated. In the first place, were the appellant 
company in breach of contract in requiring the respondent to confine his attention 
to their subsidiary company, British Textile Manufacturing Co., Ltd.? And, 
secondly, if they were, was the respondent justified in treating that breach as a 
repudiation of the contract ? 

Admittedly the respondent cannot succeed in his action unless, on a true 
construction of the agreement of 1949 and of the resolution of the appellant 
company’s board of directors of May 10, 1950, this resolution involved a breach 
of contract. Of course, each of these documents must be construed in the light of 
all relevant circumstances at its date, and, if there were any such circumstances 
which could influence its construction and which are averred by the respondent 
but not admitted by the appellant company, then a proof would be necessary 
before the true meaning of these documents could be determined. But I cannot 
find any averments of this kind in the respondent’s condescendence. As regards 
the agreement, counsel could not even suggest any, but, as regards the resolution, 
he founded on the averments in the earlier part of condescendence 4. These are 
detailed averments of disagreements between the respondent and his co-directors, 
of attempts by them to induce him to resign, and of a deliberate policy on their 
part,to prevent him from carrying out any executive or managerial functions 
of the appellant company. In reply, the appellant company admit differences of 
opinion, but otherwise deny these averments. For reasons which I shall explain 
later, I am of opinion that it can make no difference to the decision of this case 
whether these averments of the respondent are true or not. 
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It follows that the agreement can be construed now just as well as it could be 
after a proof and if, on the construction of the resolution most favourable to 
the respondent's case, it discloses no breach of contract, then proof is unnecessary 
and the respondent's action fails. I shall, therefore, proceed to consider the 
construction of the agreement of 1949.. This agreement must be construed in 
light of the admitted agreement of Nov. 3, 1947, by which the respondent sold to 
the appellant company the whole share capital of his company, British Textile 
Manufacturing Co. I need only notice those provisions in it which appear to me 
to be relevant. The respondent undertook, if so required, to procure the appoint- 
ment of nominees of the appellant company as directors, and the appellant 
company undertook to appoint the respondent managing director for five years. 
The agreement provided that he should devote his whole time to his duties as 
managing director of that company, provided that these should not prevent him 
from being a director of the appellant company, and it provided that his remuner- 
ation should be £2,200 per annum, together with a commission based on the 
profits of British Textile Manufacturing Co. 

The agreement of 1949 appears to have superseded the 1947 agreement insofar 
as it provided for the respondent’s remuneration, and it plainly superseded this 
agreement insofar as it required the respondent to devote his whole time to the 
affairs of British Textile Manufacturing Co., for the 1949 agreement provided, 
by cl. 3, that he should devote his whole time to his duties under this agreement 
and obey the orders of the appellant company’s board of directors, provided that 
nothing should prohibit him from being a director of two of the appellant com- 
pany’s subsidiary companies, viz., British Textile Manufacturing Co. and Whalley 
& Appleyard. There is nothing to indicate, and no averment to the effect, that 
the respondent’s appointment as managing director of British Textile Manu- 
facturing Co. was terminated or that he ceased to act in that capacity. 

Clause 1 of the agreement of 1949 appoints the respondent a managing director 
(not the managing director) of the appellant company. The law does not specify 
the duties of a managing director and there is no averment that they were speci- 
fied in the articles of association. But cl. 1 proceeds to deal with this matter: it 
provides that, as such managing director, he shall perform the duties and exercise 
the powers in relation to the business of the appellant company and the businesses 
of its subsidiary companies which may, from time to time, be assigned to, or 
vested in, him by the appellant company’s board of directors. On this clause, 
two questions arise. First, what was the nature of the duties in relation to the 
subsidiary companies which could be assigned to the respondent ?; and, 
secondly, were the appellant company entitled to require him to devote his whole 
time to duties in relation to the business of the subsidiary companies and to assign 
to him no duties of a managerial character in relation to the business of the 
appellant company ? 

It was common ground that it would have been a breach of contract to assign 
to the respondent duties of a wholly subordinate character in relation either to 
the appellant company’s business, or to the businesses of the subsidiary com-' 
panies, and that the contract contemplated that any duties assigned must be of a 
managerial character. But there is no averment that there was any breach of 
contract of this kind. The respondent’s contention on this question was that 
the only duties in relation to the businesses of subsidiary companies which could 
be assigned to him ‘under the 1949 agreement were duties which would come 
directly within the ordinary scope of duties of a managing director of the appellant 
company—duties such as co-ordinating its business with the businesses of the 
subsidiary companies or making an investigation of the affairs of the subsidiary 
companies for the information of the appellant company’s board of directors. It 
was argued that the subsidiary companies were separate legal entities, each 
under the control of its own board of directors, that in law the board of the 


appellant company could not assign any duties to any one in relation to the 
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management of the subsidiary companies, and that, therefore, the agreement 
cannot be construed as entitling them to assign any such duties to the respondent. 

My Lords, in my judgment, this is too technical an argument. This is an 
agreement in re mercatoria, and it must be construed in the light of the facts and 
realities of the situation. The appellant company owned the whole share capital 
of British Textile Manufacturing Co., and, under the agreement of 1947, the 
directors of this company were to be the nominees of the appellant company. 
So, in fact, the appellant company could control the internal management of their 
subsidiary companies, and, in the unlikely event of there being any difficulty, it 
was only necessary to go through formal procedure in order to make the decision 
of the appellant company’s board fully effective. Moreover, before the 1949 
agreement, the respondent was under obligation to act as managing director of 
British Textile Manufacturing Co., and he avers that, after the making of that 
agreement, he continued to supervise the conduct of that business. It is true 
that he qualifies this by averring that this was pending the appointment of a 
managing director to succeed him there, but there is no averment that the 
appellant company had undertaken to relieve him of his duties as managing 
director of the subsidiary company, and I cannot infer from the 1949 agreement 
that the appellant company were under any obligation to do that. On the 
contrary, I read cl. 1 of this agreement as entitling the appellant company to 
assign to him as duties under that agreement any duties in relation to British 
Textile Manufacturing Co. which were of a managerial and not of a subordinate 
character. But it was argued that any duties assigned to the respondent must 
be duties which he could perform as a managing director of the appellant company, 
and that he could not perform internal duties of management of a subsidiary 
company in that capacity. I think that this argument is not only technical, 
but unsound. As I have already said, the law does not prescribe the duties of a 
managing director, the parties are left to define his duties, and I can see nothing 
inconsistent in an agreement that a person shall be a managing director of a 
company, but shall devote his attention to managing subsidiary companies. I 
am, therefore, of opinion that the agreement of 1949 entitled the appellant 
company to require the respondent to devote his time to managing the businesses 
of the subsidiary companies. 

But then it was argued that, even if that be so and if the agreement entitled 
the appellant company to assign to him extensive duties in relation to the business 
of the subsidiary company, it did not entitle them to require him to devote his 
whole time throughout the agreement to such business, but required them to 
assign to him at least some duties of a managerial nature in relation to the 
business of the appellant company. I cannot agree with this argument. To 
begin with, it is extremely vague. It was admitted that, as the respondent was 

only appointed a managing director, the appellant company would have been 


within their rights in appointing a second managing director and assigning to _ 


him at least the greater part of the managerial functions of their company. 
And it was not disputed that duties in relation to subsidiary companies which 
might be assigned to the respondent might occupy his whole time and attention 
for a period. But the contention was, I think, that he must have sufficient duties 
in relation to the affairs of the appellant company to make his position as a 
managing director of that company a reality. 

The respondent supported this contention by a further argument. His 
remuneration depended on the profits of the appellant company and its sub- 
sidiary companies; and the minimum commission of £1,500 was, in fact, exceeded 
during the first year and would, he avers, have become still greater in subsequent 
years if he had been allowed to exercise the functions of management. 
he says that he had a right to exercise those fune 
short answer to that argument is that he was onl 


Therefore 
tions. But, in my opinion, the 
y appointed a managing director 


and, admittedly, the greater part of those functions could have been taken from 
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him. Even if he were right in saying that some managerial functions in the 
appellant company must be assigned to him, it does not follow that the exercise 
of & comparatively small part of the management would have any appreciable 
influence on the profits of the company. And, further, the respondent’s com- 
mission depended on both the profits of the appellant company and the profits 
of the subsidiary company, and the success of his work in managing this company 
would, therefore, be reflected in the amount of his remuneration. I am, there- 
fore, unable to agree with the respondent’s arguments on the construction of the 
agreement, and I pass to consider the resolution of May 10, 1950. 

It was argued that there must be a proof of the averments in condescendence 4 
to which I have already referred because, if proved, they would show that the 
resolution of May 10, 1950, was, in effect, a dismissal of the respondent from his 
position of managing director of the appellant company. At this stage, when 
dealing with the case on relevancy, I must, of course, assume that all these aver- 
ments would be fully established by proof, but, if I am right in my interpretation 
of the agreement, I cannot see how proof of these averments would assist the 
respondent’s case. The resolution is not capable of meaning that the respondent 
was dismissed, but it is, I think, capable of having the meaning that the arrange- 
ment set out in it was to be permanent, and that the respondent was not at any 
time to take any further part in the management of the appellant company’s 
business, but was to confine his attention in future to the business of British 
Textile Manufacturing Co. It may be that the facts averred would show that 
that was its meaning. I am not sure that that is so, but I shall assume that it is. 
But that is not, in my opinion, a breach of the agreement of 1949. The parties 
in that agreement provided what the duties of the respondent should be: he was 
to perform the duties from time to time assigned to him in relation to the business 
of the appellant company and the businesses of the subsidiary companies. This 
cannot mean that all duties assigned to him must be in relation to all the 
businesses: some duties might relate solely to one and some solely to another. It 
was not disputed that all the duties assigned to him might have related to the 
appellant company’s business, so that he had nothing to do with managing the 
subsidiary businesses. And, similarly, in my opinion, the agreement authorised 
the appellant company to require him to devote his whole attention to the 
business of one or both of the subsidiary companies, so that he had no share in 
the management of the appellant company’s own business. I have already said 
that, in my opinion, that is not inconsistent with his position of managing 
director as defined in the agreement. He would, of course, have remained a 
director of the appellant company with all his rights as a director, but his 
managerial duties would have been solely in relation to the subsidiary company. 
I do not think that the resolution is capable of a construction more favourable 
to the respondent’s case than that, and that, in my opinion, involves no breach 
of contract. I am, therefore, of opinion that this appeal should be allowed with 
the result that the appellant company’s first plea-in-law must be sustained, and 
the respondent’s action dismissed. 


LORD KEITH OF AVONHOLM : My Lords, the view which commends 
itself to your Lordships in this case is one with which I regret I am unable to 
agree. I shall express my difficulty briefly. 

The appellant company and the respondent entered into an agreement dated 
Nov. 3, 1947, by which, inter alia, the appellant company purchased from the 
respondent the whole share capital of the British Textile Manufacturing Co., 
Ltd. and of David Allan (Knitwear), Ltd. The latter company need not be 
further noticed. As part of the agreement, the appellant company undertook to 
have the respondent appointed a director of their board and also managing 
director of the British Textile Manufacturing Co. (which ! shall call the Textile 
Company), on terms scheduled to the agreement, which included eae 
as managing director for a term of five years from the date of the agreement an 
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thereafter until the agreement was determined by not less than three months’ 
notice in writing by either party. It is admitted that the respondent became 
managing director of the Textile Company. 

On Apr. 1, 1949, a second agreement was made between the appellant company 
and the respondent, by which the respondent was appointed a managing director 
of the appellant company on certain terms and conditions. This agreement 
operated as from Oct. 1, 1948, and was to last for five years from that date and, 
if not then determined by three months’ notice in writing by either party, was 
to continue thereafter till determined by such a notice. 

It is to be observed that, both under this agreement and under the agreement 
of 1947, the respondent was bound to devote the whole of his time and 
attention and abilities to his duties under the respective agreements and to 
obey the orders from time to time of the boards of directors of the respective 
companies. It would seem obvious that this was an impossible situation. A 
man cannot serve two masters, not at least so as to give full time to each. The 
only conclusion I can come to is that, as the appellant company controlled the 
Textile Company as a subsidiary company of which it owned all the shares, 
the agreement of 1947 was regarded by all parties as superseded, so far as the 
appointment of a managing director was concerned. Were it otherwise, the 
respondent would be drawing salary and commission under each agreement, and 
there is no suggestion that this was the case. That this seems also to have been 
the respondent’s view, would appear from his averment that 


‘From Oct. 1, 1948, to May 10, 1950, the [respondent] normally spent 
from early afternoon on Monday to about noon on Friday each week at 
Wakefield and visited Irvine at weekends to supervise the conduct of the 
British Textile Manufacturing Co., Ltd.’s business there, pending the 
appointment of a managing director to succeed him there.” 


I assume, then, that from Oct. 1, 1948, or at latest from Apr. 1, 1949, the 
sespondent had ceased to be managing director of the Textile Company, and that 
he was a whole-time managing director of the appellant company, and, in fact, 
the sole managing director of the latter company. If this does not represent the 
true position, then it is material, in my opinion, to ascertain the true facts by 
proof. In this situation, the appellant company’s board passed the resolution 
of May 10, 1950. It records, inter alia: 


“The board decided that the managing director confine his attentions 
to British Textile Manufacturing Co., Ltd. only.” 


What does this mean ? It is not clear to me, and in the course of the hearing 
I was unable to get from counsel for the appellant company any clear indication 
of what it meant. But it seems to me to be at least capable of meaning that 
_the respondent should become again managing director of the Textile Company, 
albeit with the remuneration agreed to be paid to him as a managing director of . 
the appellant company. 
The averments of the respondent are relevant to cover this point. In con- 

descendence 4 it is averred: 


“ The other members of the [appellant company’s] board were opposed to 
these proposals and thereafter attempted to induce the [respondent] to 
relinquish his appointment as managing director and to return to Irvine 
to act as managing director of the British Textile Manufacturing Co., Ltd. 
only, on the basis of the [appellant company] continuing to pay the [res- 
pondent] the remuneration provided in the agreement of-Apr. 1, 1949.” 


And later: 


‘ The [respondent] believes and avers that the said resolution was pasesd 
in implement of the deliberate policy of the other directors on the [appellant 
company’s] board to prevent the [respondent] taking any further part in 
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the executive control and practical management of the [appellant company’s] 
business. The resolution was intended to have and did in fact have the 
result that the [respondent] was prevented from carrying out any executive 
or managerial functions of the company [i.e., the appellant company].” 


In my opinion, it is relevant and material to know what was meant by that 
part of the resolution which I have quoted, unless it can be said that it was no 
breach of agreement to insist on the respondent serving as managing director 
of the Textile Company. 

It is said that the agreement covers this case. I quote the words relied on: 


** As such managing director he shall perform the duties and exercise the 
powers in relation to the business of the [appellant company] and the 
businesses (howsoever carried on) of its existing subsidiary companies at the 
date hereof which may from time to time be assigned to or vested in him 
by the board of directors of the company.” 


But I cannot read these words as empowering the directors to force another 
master on the respondent. Ex hypothesi he had ceased to be managing director 
of the Textile Company. It is no answer to say that the Textile Company is a 
subsidiary of the appellant company, controlled entirely as regards policy and the 
personnel of its board by the latter company. In law, the companies are separate 
persons, and it has been held in a number of cases that a breach of contract is 
committed when a servant, under a contract of employment for a fixed term, 
finds his employer during that term has effected a change of partnership or 
transformed a personal business into that of a private or public limited company. 

It is, in my opinion, fundamental to know what the appellant company’s 
board meant by their resolution. It is not a resolution that speaks for itself. 
What the parties said, and thought, and did, the way they understood it was 
to be enforced, the way they acted, or proposed to act on it, the whole surround- 
ing facts and circumstances, must be assessed before the question of breach 
can be properly decided, and this cannot be done without a proof. Until this 
has taken place, it is premature, in my opinion, to consider some of the other 
questions of law that have been argued. 


I would dismiss the appeal. 
Appeal allowed. 


Solicitors: Slaughter & May, agents for Maclay, Murray & Spens, Glasgow, 
and Dundas & Wilson, Edinburgh (for the appellant company); Allen & Overy, 
agents for McGrigor Donald & Co., Glasgow, andJ. & R.A. Robertson, Edinburgh 


(for the respondent). 
[Reported by G. A. KIDNER, Esq., Barrister-at-Law.] 
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NOTE. 


CARTWRIGHT v. W. RICHARDSON & CO., LTD. 


[QUEEN’s BencH DIvIsION (Barry, J.), March 3, 4, 7, 1955.] 
Document—Admissibility in evidence— Person interested ”’—Evidence Act, 
1938 (1 & 2 Geo. 6 c. 28), 8. 1. 
Practice—Re-examination—Previous contradictory statement of own witness— 
Written statement. 

[ As to Previous Contradictory Statements of a party’s Own Witness, see 13 
Hatspury’s Laws (2nd Edn.) 760, para. 835; and for cases on the subject, see 
22 Dicest (Repl.) 478, 479, 5271-5280. 

For the Evidence Act, 1938, s. 1, see 9 HatsBury’s StaTuTEs (2nd Edn.) 626.] 


Action. : 

The plaintiff claimed damages from the defendants for injuries, alleged to be 
due to their negligence, received by him when working in their employment as 
chargehand on installing cylindrical metal tanks in a pit in the ground. The 
tanks were to be used for the storage of inflammable liquid and were of con- 
siderable weight. The accident occurred when a tank which had been resting 
on a brick wall came to be lowered into the pit. A winch and wire rope were 
being used for this operation. The plaintiff received his injuries when he came 
into contact with the stub axle of the winch and a fact in issue was how the 
winch behaved at the moment when the tank came off the wall. 

A witness, Mr. Joyce, who at the time of the accident was in the defendants’ 
employment, was called by the defendants and he gave his account of the events 
leading up to the accident. In cross-examination he admitted that when the 
tank came off the wall the winch jumped forward and “‘ran away”. In re- 
examination counsel for the defendants sought to produce in evidence a statement 
made by Mr. Joyce while he was in the defendants’ employment but which was 
signed and verified by him shortly before the trial of the action. Counsel for the 
plaintiff objected to the production of the statement and the following pre- 
liminary judgment was given on the question of its admissibility. 


G. G. Blackledge, Q.C., and J. G. Burrell for the plaintiff. 
E. M. Jukes, Q.C., and M. J. P. Macnair for the defendants. 


BARRY, J.: This application made by counsel for the defendants to put the 
statement to this witness, Mr. Philip Joyce, seems to me to raise a point of 
considerable importance. 

The production of the statement is objected to by counsel for the plaintiff 
on two grounds: first that the statement was made by a person interested, and 
secondly on the ground that despite the provisions of the Evidence Act, 1938, the 
statement cannot be put to a witness or put in evidence in re-examination in 
the circumstances in which counsel for the defendants seeks to produce it in this 
action. 

Tam bound to say that in my judgment, and with the very greatest respect to 
the opinion of other judges who I am told have allowed statements to be put in 


in circumstances similar to this, I do not think that it can be put to this witness — 


in re-examination. 
In s. 1 (1), the Evidence Act, 1938, provides that 


aka any civil proceedings where direct oral evidence of a fact would 
be admissible, any statement made by a person in a document and tending 


to establish that fact shall, on production of the original document, be 
admissible as evidence of that fact... ” 


under the conditions provided in the Act. Here Mr. Joyce was called by the 
defendants to give his account of this matter, which he did very fully and very 
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clearly. He was cross-examined, and in substance repeated the important 
portions of his evidence regarding the movements of the tank and the winch at or 
immediately before the moment when this accident occurred. It was in those 
circumstances, the witness having given that information, that counsel for the 
defendants applied to produce in evidence the statement which was admittedly 
made by Mr. Joyce in 1951 at a time when he was still in the defendants’ employ- 
ment, but which was signed and verified by him as his statement early this year 
when he was no longer in the defendants’ employment. 

Now I do not think that the Evidence Act, 1938, overrules the ordinary rules 
of procedure applicable in the trial of civil actions. Counsel for the defendants 
has, very rightly, not invited me to treat Mr. Joyce as a hostile witness. Having 
seen Mr. Joyce, and having heard his evidence, it would have been impossible 
for me to have acceded to any such invitation had it been made. 

In those circumstances, Mr. Joyce not being an adverse or hostile witness, I 
do not think that the provisions of the Evidence Act, 1938, assist: counsel for the 
defendants in any way. The only purpose of introducing this statement is to 
show that on an earlier occasion some portion of the account of the accident 
given by Mr. Joyce was differently described by him. If such evidence were 
admissible that might have the result of shaking the faith of the court in the 
evidence given by Mr. Joyce in the witness-box. That does not seem to me to 
be a proper use of the provisions of the Evidence Act, 1938. Except in the case 
of an adverse witness I do not think that the fact that he made a previous 
contradictory statement is a fact which is admissible in evidence in re-examina- 
tion, and in those circumstances I am not prepared to agree to the statement being 
put in evidence or being put in as a document as evidence of any fact, having 
regard to the very full description of the facts which has been given by Mr. Joyce 
and which could not be improved on but only varied if this were allowed to be 
admitted. 

On those grounds primarily I feel bound to hold that the statement should not, 
at this stage and in these circumstances, be put in evidence in this case. 

I think, on the authorities cited to me, it is highly probable that Mr. Joyce 
was, in the correct interpretation of that term, a “‘ person interested ”’ * at the 
time when the statement was made. I think the material time must be the time 
when the statement was in fact made, and at that time Mr. Joyce was employed 
by the defendants. It is true he was not employed on the brake of the winch 
but was merely there to assist the brakesman, but having regard to his very 
close association with the work which was being carried out, and having regard 
to the then interest that his employers should be successful in any litigation, I 
think that he ought to be regarded as a ‘“ person interested ”’ at the time that the 
statement was made. The fact that he was not in the defendants’ employment 
at the time when he merely signed the statement in order to acknowledge that it 
had been made by him does not, in my judgment, alter the position which must 
be judged, I think, as at the time when the statement was made. 

In those circumstances, I think that on both the grounds submitted by counsel 
for the plaintiffs this statement is inadmissible. 
P Statement held inadmissible. 


Solicitors: Helder, Roberts & Co., agents for John A. Behn, Twyford & Reece, 
Liverpool (for the plaintiff); Barlow, Lyde & Gilbert (for the defendants). 
[Reported by A. P. PRINGLE, Esq., Barrister-at-Law.] 








* Section 1 of the Evidence Act, 1938, does not render admissible as areas any 
statement made by @ person interested at a time when proceedings were rae ing er 
anticipated involving 4 dispute as to any fact which the statement might tent 


establish (ibid., sub-s. (3)). 
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R. v. WILSON. 


[Courr or Crimmnat APPEAL (Lord Goddard, C.J., Cassels and Sellers, JJ.), 
January 12, 1955.] 
Criminal Law—Indictment—Assault with intent to resist arrest—Whether jury 
may convict of common assault—Offences against the Person Act, 1861 (24 
& 25 Vict. c. 100), s. 38. | 
The appellant was indicted under s. 38 of the Offences against the Person 
Act, 1861, for assault with intent to prevent lawful apprehension. At the 
trial it appeared that the apprehension, owing to a technicality, would not 
have been a lawful apprehension. The appellant was convicted of common: 
assault. On appeal against conviction on the ground that this verdict was 
not open to the jury, 
Held: the offence with which the appellant had been indicted was an 
assault with circumstances of aggravation, and accordingly, the. offence 
being a misdemeanour, the appellant could lawfully be convicted of the 
lesser offence of common assault. 
Appeal dismissed. 
[ Editorial Note. This case may be compared with and distinguished from 
R. v. Day & Cox (1870), 11 Cox, C.C. 505 (C.C.R.), where it was held that a 
' prisoner, charged first with a count for an assault on a gamekeeper (laid under 
s. 2 of the Night Poaching Act, 1828) and second with a count for common 
assault, could not, after the second count had been abandoned, be convicted of 
common assault on the first count. The present case shows that on a charge 
of aggravated assault, such as using excessive force in resisting arrest by a 
gamekeeper, the jury may convict of common assault. 

As to Convictions of an Offence different from that Charged, see 9 HALsBuURY’s 
Laws (2nd Edn.) 175, para. 254; and for cases on the subject, see 14 Dicrstr 
317-324, 3330-3397. 

For the Game Act, 1831, s. 31, see 10 Hatspury’s STATUTES’ (2nd Edn.) 697; 
for the Offences against the Person Act, 1861, s. 38, see 5 Hatsspury’s SratrurEs 
(2nd Edn.) 801.] 

Appeal against conviction. 

The appellant was indicted before Nottinghamshire Quarter Sessions for 
assault with intent to prevent lawful apprehension contrary to s. 38 of the 
Offences against the Person Act, 1861, and was convicted of common assault: 
The chairman of quarter sessions gave a certificate that the case was fit for 
appeal on the question whether a verdict of common assault was open to the 
jury, and the appellant appealed. The facts appear from the judgment. 

P. A. Bruce for the appellant. 

A. Ellis for the Crown. 


LORD GODDARD, G.J. : The appellant in this case appeals by certificate 


granted by the learned deputy chairman of the Nottinghamshire Quarter Sessions ° 


before whom he was convicted of common assault. Along with another man 
the appellant was found poaching by a gamekeeper and was charged with an 
assault on the gamekeeper with intent to evade arrest. The reason why the 
appellant was thus charged was because under s. 31 of the Game Act, 1831, a 
gamekeeper is entitled to arrest a person whom he finds in pursuit of conies, as 
this man was, if he first asks for his full christian name, surname and address. 
The gamekeeper in this case, who gave evidence with commendable frankness, 
although given every opportunity of saying what he had asked the appellant, 
apparently said before the jury that he had only asked for his name. Thus 
arises one of those technicalities which it would be a good thing to have abolished, 
because very often a gamekeeper may know perfectly well where a person lives 
though he does not know his name. N evertheless the statute still requires that 
before he arrests him he must ask for his name and address and the gamekeeper 
in this case did not ask as fully as he ought to have d 


one. The learned deputy | 


- 
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chairman, therefore, quite properly ruled that the appellant could not be con- 
victed of the offence of intent to prevent lawful apprehension under the section* 
because the apprehension was not lawful as his full name and address had not 
been asked for. The learned deputy chairman, however, said further that the 
man might be found guilty of a common assault if the jury were of opinion that he 
used more force than necessary to avoid the unlawful apprehension. That, I 
think, again was a perfectly unimpeachable statement of the law, namely, that 
if a person is purporting to arrest another without lawful warrant, the person 
arrested may use force to avoid being arrested, but he must not use more force 
than necessary. No doubt what the court thought was the serious part of this 
case, as I think the jury must have thought too, was that the man threatened to 
get out knives. He called out “‘ Get out knives’, which itself would be an 
assault, in addition to kicking the gamekeeper. At any rate the jury came to 
the conclusion that he did use more force than necessary for repelling the unlawful 
arrest. Counsel for the appellant, however, submits that though in those 
circumstances the appellant could have been found guilty of common assault 
had he been charged with common assault, he could not, on a charge of intent 
to evade arrest, be found guilty of common assault. With all respect to the 
interesting argument counsel for the appellant has put up, and for which we 
are obliged to him, the argument fails. An assault with intent to evade arrest 
is simply one form of aggravated assault, that is to say, it is an assault with 
circumstances of aggravation which allow a heavier sentence to be passed than 
for a simple assault. It involves an assault, however, and what has happened 
here is that the jury have found the appellant guilty of an assault without 
aggravation. The law has been well laid down over a great number of years 
that where a man is charged with an offence he may be found guilty of a lesser 
offence of the same quality. This seems, therefore, to be an a fortiori offence. 
It is necessary to prove an assault and necessary to prove intent to evade arrest. 
If the assault is proved but the intent to evade arrest is not proved, so that part 
of the offence fails, the accused can, however, be found guilty of the offence of 
assault because that is an ingredient of the first offence. The jury find him 
guilty of the act complained of but without the matter of aggravation. Therefore, 
in my opinion the deputy chairman was perfectly right in leaving this case to 
the jury. I do not think that the cases cited{, apply here. They were cases, 
curiously enough, in which those two eminent lawyers, Parke, B., and 
WicurTman, J., appear to have held that a man could be convicted of an assault, 
that is to say a misdemeanour, where the charge was so grave that it amounted to 
a felony. It is clear that the law does not allow a man to be indicted for a 
felony unless there is a statute which permits it. There is statutory provision} 
by which a person indicted for certain felonies may, if the jury see fit, be found 
guilty of the misdemeanour of unlawful wounding. So here the court are 
clearly of opinion that a verdict of common assault was justified in this case. 
The court cannot measure the amount or weigh the actual violence; it was a 
common assault. An assault was necessary to prove the offence laid in the indict- 
ment, but the intent laid in the indictment fails. For these reasons the con- 
viction is upheld. Appeal dismissed. 
Solicitors: Hibbert &: Son, Mansfield (for the appellant) ; Registrar, Court of 
Criminal Appeal (for the Crown). ‘ 
[Reported by A. P. Prinety, Esa., Barrister-at-Law.] 
*I.o., under s. 38 of the Offences against the Person Act, 1861; 5 Hatspury’s 
SratrutTes (2nd Edn.) 801. a : 
+R. v. St. George (1840), 9 C. & P. 483 (173 E.R. 921); R. v. Hollingberry (1825), 
4B. & C. 329 (107 E.R. 1081). . : Speen, 
fI.e., Prevention of Offences Act, 1851, 8. 5; 5 HaLrspury s STATUTES ‘Seay By 
706; this provision applies to the felonies of wounding with intent to murder a 
wounding with intent to commit grievous bodily harm or to resist appre Bae : 
s. 11 and s. 18 of the Offences against the Person Act, 1861; 5 HALSBURY 8 STATUTE 


(2nd Edn.) 791, 793. 
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H.R.H. PRINCE ERNEST AUGUSTUS OF HANOVER ». 
ATTORNEY-GENERAL. 


[CHancery Drvisron (Vaisey, J.), February 16, March 1,1955.] 


Alien—British nationality—Lineal descendant of the Electress Sophia—4 & 5 
Anne c. 4orc. 16—British Nationality Act, 1948 (11 & 12 Geo. 6c. 56), s. 12. 

Statute—Construction—Preamble limiting general language in enacting provisions 
—4 &¢ 5 Annec.4orc. 16. 


The Statute 4 & 5 Anne ec. 4, intituled “‘ An Act for the naturalisation. 
of the most Excellent Princess Sophia Electress and Duchess Dowager of 
Hanover and the issue of her body ” by its preamble recited that “. . . to 
the end the said Princess . . . and the issue of her body and all persons 
lineally descending from her may be encouraged to become acquainted with 
the laws and constitutions of this realm it is just and highly reasonable 
that they in your Majesty’s lifetime . .. should be naturalised and be 
deemed taken and esteemed natural born subjects of England .. .” 
The Act provided: ‘‘ The said Princess . . . and the issue of her body and 
all persons lineally descending from her born or hereafter to be born be and 
shall be . . . deemed . . . natural born subjects of this kingdom. . .” 
The statute was repealed by the British Nationality Act, 1948, s. 34 (3), but 
by s. 12 a person who was a British subject immediately before the com- 
mencement of that Act (Jan. 1, 1949) became a citizen of the United Kingdom 
and Colonies. The plaintiff, who was born in 1914 in or near Hanover, was 
lineally descended from the Electress Sophia, and claimed a declaration 
that he was a British subject. 

Held: although the enacting provision of the Statute of Anne was 
unqualified and plain in its meaning, yet its words, taken alone, were of such 
character and led to such consequences as showed that the legislature must 
have intended that some limitation should be put on their operation; this 
limitation was supplied by the preamble, which indicated that the purpose 
of the Act was to be effected in the lifetime of Queen Anne; accordingly 
that purpose was fulfilled and spent, and the plaintiff was not entitled to the 
declaration which he claimed. 

Dictum of Sm THomas Parker, C.B., in Ryall v. Rolle (1749) (1 Atk. 
at p. 174) applied. 

Powell v. Kempton Park Racecourse Co., Ltd. ({1899] A.C. 143) considered. 
[ As to Statutory Rights not Lapsing because of Non-User, see 31 HALsBuURY’S 

Laws (2nd Edn.) 560, para. 757; and for cases on the subject, see 42 Diaust 
772, 773, 2004-2008. 
As to a Preamble Restraining Enacting Words, see 31 Hatspury’s Laws 


(2nd Edn.) 462, para. 558 note (i); and for cases on the subject, see 42 DiaEst 


652-654, 599-629. 

For the statute, 4 & 5 Anne ec. 4 or c. 16, see 4 HatsBury’s Srarures (2nd 
Edn.) 165. 

For the British Nationality Act, 1948, s. 12, see 28 Harspury’s STaTuTEs 
(2nd Edn.) 146; for the Titles Deprivation Act, 1917, see 17 HatsBury’s 
STaTuTEs (2nd Edn.) 796, and for the Act of Settlement (1700), see 4 Hatspury’s 
Sratures (2nd Edn.) 158.] 

Cases referred to: 
(1) The India, (1864), 33 L.J.P.M. & A. 193; 12 L.T. 316; 42 Digest 773, 2007. 
(2) ee v. Kent, (1789), 3 Term Rep. 362; 100 E.R. 621: 42 Digest 773 
06. 
(3) Joyce v. Public Prosecutions Director [1946] 1 All E.R. 1 

, -R. 186; [1946] A.C. 

347; 115 L.J.K.B. 146; 174 L.T. 206; 2nd Digest Supp. 
(4) Powell v. Kempton Park Racecourse Co., Ltd., [1899] A.C. 143; 68 L.J.Q.B 
392; 80 L.T. 538; 63 J.P. 260; 42 Digest 652, 595. 
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(5) Brett v. Brett, (1826), 3 Add. 210; 162 E.R. 456; 42 Digest 647, 529. 
(6) Ryall v. Rolle, (1749), 1 Ves. Sen. 348 (27 E.R. 1074); 1 Atk. 165 (26 
E.R. 107); 42 Digest 645, 507. 


Action. 

The plaintiff claimed a declaration that immediately before the coming into 
force (on Jan. 1, 1949) of the British Nationality Act, 1948, he was a British 
subject and that he was by virtue of that Act a British subject. 

The defendant denied that the plaintiff was by virtue of the Statute 4 & 5 Anne 
ce. 4, otherwise c. 16, a British subject immediately prior to the coming into force 
of the British Nationality Act, 1948, and contended that the Act of An e only 
applied to persons who, being lineally descended from the Princess Sophia 
Electress and Duchess Dowager of Hanover, were born during the lifetime of 
her late Majesty Queen Anne. 


K. Diplock, Q.C., and R. O. Wilberforce, Q.C., for the plaintiff. 
The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and B. J. H. 
Clauson for the defendant. 
Cur. adv. vult. 


Mar. 1. VAISEY, J., read the following judgment: The plaintiff in this 
action is H.R.H. Prince Ernest Augustus of Hanover, who contends, and asks 
the court to declare, that he is a British subject under the combined effect of 
two Acts of Parliament. These are, first, the Act 4 & 5 Anne c. 16 (otherwise 
ce. 4), passed in 1705, and intituled ‘‘ An Act for the naturalisation of the most 
Excellent Princess Sophia Electress and Duchess Dowager of Hanover and the 
issue of her body ” (I will refer to it as the Act of Anne); and, second, the 
British Nationality Act, 1948, which came into force on Jan. 1, 1949. 

The defendant is the Attorney-General who, while disclaiming any hostility 
in his attitude to the plaintiff, puts him to proof of his contention, and has 
assisted the court by advancing or suggesting arguments against it. The case 
is one of considerable difficulty. There is, on the one hand, in the plaintiff’s 
favour, the apparently clear and unambiguous terms of the enacting provisions 
of the Act of Anne. On the other hand, the consequences of a literal interpreta- 
tion and application of those terms are such as to give rise to some serious 
misgivings whether it would be proper so to treat them. 

The plaintiff is a descendant of the Electress Sophia, being the great-great- 
grandson of Ernest Augustus, Duke of Cumberland, the fifth son of King George 
TII. He was born in or near Hanover on Mar. 18, 1914. It is admitted that he 
is and at all times was of the Protestant religion, and that he is not and never has 
been a Papist, and has never professed the Popish religion. ; These expressions 
are taken from the Act of Anne. There are at the present time a large number 
of other persons descended from the Electress Sophia and with similar religious 
associations; the number of such persons is stated to be upwards of four hundred, 
and they include members of the royal families of practically every European 
country. It would therefore seem that my decision in the present case 1s likely he 
affect many other persons who would not be technically bound by ibaeet cont 
that the case seems to me to be of greater Seat ea penne than it can possibly 

importance either to the plaintiff or to any other person. 

as ae convenient a me here to state what I understand to be the 
plaintiff’s actual status according to English law, apart from any question is ie 
his nationality, and I take the following particulars mostly from sere s 
Prrrace, 1953 Edn., pp. XXXII, XLI, CVII, CLI and CLI. Voce Hi ry 
virtue of the Titles Deprivation Act, 1917 (7 & 8 Geo. 5c. 47), and an sears in 
Council dated Mar. 28, 1919 (S.R. & O. 1919 No. 475) the planus ere 
(1887-1953) was deprived of his right to succeed his (the plaintiff d care ae 
(1845-1923) as Duke of Cumberland and Earl of Armagh, but ae P o. tae 
of “ Prince of Great Britain and Ireland ” was in no way affected by 
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the said Order in Council, nor was his right to be designated ** Royal Highness me 
and there is now vested in him the right under s. 2 of the Titles Deprivation 
Act, 1917, to petition for his restoration to the roll of the British peerage. 

It is surely significant that neither in 1917 nor at any other time has any 
attempt been made to deprive the members of the plaintiff’s family of their 
status as British subjects, if, in fact, they possessed or possess that status, 
which is, of course, the question which I have now to consider. If they were 
British subjects in 1917, the omission to deal with the situation arising therefrom 
certainly suggests that they were not then regarded as British subjects. L 
should add that the plaintiff’s right of succession to the Crown, remote though 
it is, is also wholly unaffected by the Act, and it is indeed pointed out in BURKE 
that, apart from many other cogent arguments, it is a well settled rule of law 
that even an attainder, “albeit the blood be corrupted and uninheritable ”, is 
automatically void and ended if the person attaintedinherits the Crown. It is 
also pointed out in the same work that under the Act of 1917 and the Order in 
Council of 1919 the Cumberland peerages have been placed in a position, thereto- 
fore unknown in peerage law, of being neither extant, abeyant, dormant or 
extinct, but (and here was the novelty) merely suspended. The plaintiff is, 
without question, in the order of succession to the Crown under the Act of 
Settlement, not only through his paternal ancestry in the line of the Dukes of 
Cumberland of the creation of George III, but by reason of a nearer, though 
still very remote, degree of relationship through his mother, who was the daughter 
of the Kaiser Wilhelm II and therefore a great-grand-daughter of Queen 
Victoria. With his British peerages, in existence though in suspense, his 
position and style as a Prince of Great Britain and Ireland, and his place in the 
order of succession to the Crown, all undisputed, it is difficult to see what advan- 
tage he would gain from being declared to have been a British subject under the 
Act of Anne, and so to be a British subject today. 

The enacting provision of the Act of Anne reads as follows: 


‘“'The said Princess ... and the issue of her body and all persons 
lineally descending from her born or hereafter to be born be and shall be to 
all intents and purposes whatsoever deemed taken and esteemed natural born 
subjects of this kingdom as if the said princess and the issue of her body and 
all persons lineally descending from her born or hereafter to be born had been 
born within this realm of England any law statute matter or thing what- 
soever to the contrary notwithstanding.” 


Now it is, of course, plain that a statute is not impliedly repealed merely by 
becoming obsolete or by mere non-user, however long the time may have been 
‘since it was known to have been actually put into force; see per Dr. LUSHINGTON 





in The India (1) (33 L.J.P.M. & A. at p. 193). But this principle must, in my’. 


judgment, be applied with due regard to the circumstances of the case, and 
although the word ‘“ obsolete’? cannot in strictness be applied to any Act of 
Parliament remaining on the statute book, there are undoubtedly statutes still 
to be found there which would seem only to have been permitted to remain there 
because their existence has been overlooked. The text-books give instances of 
this, such as the Tumultuous Petitioning Act, 1661*, which enacts that everyone 
commits a misdemeanour who procures the signatures of more than twenty 
persons to a petition to the King or to Parliament without the previous permission 
of the justices or the grand jury, ‘“‘ which’, said Sr James STEPHEN (DIGEST 
om THE CRIMINAL Law (1877), p. 31) ‘‘ obviously exists only because it is 
forgotten ”’. 

There is, I understand, no record of the Act of Anne ever having been put into 
any practical operation or referred to or relied on or regarded as relevant in any 





* The Act, 13 Charles 2 c. 5, was given its short title by the Statute Law Revision - 


Act, 1948; 24 Hatspury’s Srarurrs (2nd Edn.) 459. 
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way and, as was said by Lorp Kenyon, C.J., in Leigh v. Kent (2) (3 Term 
Rep. at p. 364): 


- where the words of an Act of Parliament are plain, it cannot be 
repealed by non-user, yet where there has been a series of practice, without 
any exception, it goes a great way to explain them where there is any 
ambiguity.” 
Many examples of statutes effete or forgotten, though remaining on the statute 
book, are to be found in the text-books. For instance, trial by battle was still 
in force in 1819 and drawing and quartering was still part of the sentence for 
treason until 1870. And, as usage is a good interpreter of law, so non-usage lays 
an antiquated Act open to any construction weakening or even nullifying its 
effect. Such considerations as these cannot be excluded in connection with the 
Act of Anne. 

Turning for a moment to the British Nationality Act, 1948, by which the Act 
of Anne was repealed, s. 12 provides that a person who was a British subject 
immediately before the commencement of the Act (viz., Jan. 1, 1949) should 
on that day become a citizen of the United Kingdom and Colonies, subject to 
certain exceptions which I need not specify, and there is no doubt to my mind 
(and the Attorney-General admits) that if the plaintiff was a British subject 
immediately before Jan. 1, 1949, he did in fact on that date become and now is a 
British subject under that Act. The question, therefore, which falls to be 
decided is whether the plaintiff was, or was not, a British subject under the Act 
of Anne immediately before Jan. 1, 1949. One must just consider, I think, what 
is involved in the possession of that status. In the first place it involves 
“allegiance”’. This, I think, is clear by implication from the proviso of the 
Act of Anne which enacts that 


ae - every person and persons who shall be naturalised by virtue of this 
Act of Parliament and shall become a Papist or profess the Popish religion . 
shall not enjoy any benefit or advantage of a natural born subject of England 
but every such person shall be adjudged and taken as an alien born out of the 
allegiance of the Queen of England to all intents and purposes whatsoever 
anything herein contained to the contrary notwithstanding.”’ 


* Allegiance’ is defined in TERMES DE LA Ley as “such natural or legal 
obedience which every subject owes to his prince’’; and in Joyce v. Public 
Prosecutions Director (3), it was held that an alien under the protection of a 
British passport owes allegiance to the Crown. Again, Sir Wi~i1am Ho.ps- 
WORTH in the article ‘‘ Constitutional Law ” in 6 Hatsspury’s Laws or ENGLAND 
(2nd Edn.) 530, para. 656,* writes: 

*“It is said that the Crown enjoys the right of recalling subjects from 
abroad by letters under the great seal . . . disobedience thereto formerly 
rendering the person’s property in the realm liable to seizure . . . until the 
recall was complied with. This prerogative, so far as it is not obsolete, 
applies, it seems, either in time of war or in time of peace”. 

When it is remembered that members of practically every European royal 
family, with perhaps one exception, are covered by the literal words of the 
Act of Anne, it is difficult to see how such obligations as these could ever have 
been intended to apply to so wide a class of persons. No doubt it may be said 
that such anomalies must occur in every case of dual nationality, but never, I 
should suppose, on such a large scale and with such surprising consequences as 
in this case, if the plaintiff's contention is well founded. At the date of the 
passing of the Act of Anne there were but seven persons besides the Electress 
herself who were affected by its provisions. These were her son George, aNRE 
wards King George I, born May 28, 1660; his two brothers, born in ae ane 
1674 respectively; and three grandchildren, viz., George Augustus, afterwar 


> “ 


* See 7 Hatspury’s Laws (3rd Edn.) 294, para, 619. 
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King George II, born 1683, Sophia Dorothea, born 1685, his sister and Frederick 
William, born 1688, son of a deceased daughter of the Electress. These being 
the persons immediately covered by the provisions of the Act, what must have 
been its intention ? Not to secure the Protestant succession which had already 
been provided for by the Act of Settlement (1700) (12 & 13 Will. 3c. 2). It can 
only be supposed that it was thought advisable and convenient that any of such 
then existing persons who might succeed to the throne should do so in possession 
of the status of British nationality. If such were in fact its purpose, it became at 
an early date entirely superfluous, when the number of those in the succession 

- who were British subjects by birth had reached such numbers that the succession 
of an alien-born descendant had become only a remote possibility. 

It now becomes necessary to look at the preamble to the Act of Anne and to 
see whether it throws any light on the matter and, secondly, to consider whether 
it is legitimate to have recourse to it on a question of construction, notwithstand- 
ing the general rule that a preamble cannot be used to control an enactment 
expressed in clear and unambiguous terms: see Powell v. Kempton Park Race- 
course Co., Ltd. (4). CRATES ON STATUTE Law (5th Edn.), p. 189, does state that 


‘Tf very general language is used in an enactment, which it is clear must 
have been intended to have some limitation put upon it, the preamble may 
be used to indicate to what particular instances the enactment is intended 
to apply.” 


Among other examples given (ibid., pp. 189-192) he cites Brett v. Brett (5), 
where it was held that, inasmuch as it clearly appeared from the preamble that 
the Statute 25 Geo. 2 ec. 6, professed to deal only with wills and codicils devising 
real estate, the expression “‘ any will or codicil ’’ whenever used in the enacting 
words of the statute did not include a will or codicil bequeathing personalty. 

Now the preamble in the present case, after reciting the effect of the Act of 
Settlement and after some complimentary words to the Queen, proceeds: 


ce 


of Hanover and the issue of her body and all persons lineally descending 
from her may be encouraged to become acquainted with the laws and 
constitutions of this realm it is just and highly reasonable that they in your 
Majesty’s lifetime (whom God long preserve) should be naturalised and 
be deemed taken and esteemed natural born subjects of England ... ” 


The words * in your Majesty’s lifetime ”’ seem to suggest some temporary purpose 
in the Act, but the indication is certainly very vague. If these words had followed 
the words ** descending from her ”’, there would have been an end of the plaintiff’s 
case. But, of course, no such transposition is admissible. To the question put 
to the plaintiff, on the assumption that he establishes his case, ‘‘ Were you 
naturalised in the lifetime of Queen Anne ?”’, neither an affirmative nor a 
negative answer would be otherwise than ambiguous. “He would say that in a 
sense he was, and in a sense he was not. And that leads me rather to the suppo- 
sition that the main object of the Act was to make sure that whichever of the 
foreign born and alien-tongued persons who would be proclaimed, crowned and 
enthroned as the Queen’s immediate or next proximate successors should have 
already become subjects of England. No doubt the enacting portion of the 
statute might operate according to its literal expressions to the remotest point 
of time, but that it had any such far-reaching purpose is very difficult to believe. 
To suppose that Parliament thought that every descendent however remote in 
time or distant in kinship of the Electress ought to study English law is really 
rather absurd, however salutary the topic would have been to the immediate 
successors of Queen Anne. Even in its primary purpose the Act of Anne achieved 
a very poor measure of success, for it is notorious that King George I never learnt 


to speak the English language, and is not, I believe, thought to have possessed 
much knowledge of English law. 


. . to the end the said Princess Sophia Electress and Duchess Dowager - . 
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There have been plenty of Statute Law Revision Acts since 1861, and the 
question may naturally be asked why this Act, if it was, in fact, as I consider it 
was, entirely spent, was not repealed like so many others contemporaneous with 
it.. I think the answer may be that such revising Acts usually contain clauses 
preserving and safeguarding vested rights, and reluctance may have been felt 
to the repeal of an Act such as the Act of Anne which appeared at first sight on 
one possible construction of it to confer privileges on a large number of persons 
whose opinions would have been difficult to discover, and whose consent would 
have been difficult to obtain. It is well-known that the descendants of a par- 
ticular stock may in a fairly brief period of time become almost uncountable. 
For example, it is said that there are at least one hundred thousand persons in 
England who can prove descent from King Edward III (see Marquis de Ruvigny’s 
Plantagenet Roll, Mortimer-Percy, Volume I, p. xi), and it may not be very 
long before those who can prove descent from the Electress Sophia will be 
equally or nearly as numerous. When that event happens, the operation of the 
Act of Anne would be not merely inconvenient but absurd, and one of the 


questions which I have tried to consider is whether it had not already reached, 


that point long before Jan. 1, 1949. If over four hundred persons, including 
members of nearly all the royal houses of Europe, were just prior to Jan. 1, 
1949, already naturalised by the Act of Anne, it seems to me that at least one 
provision of the laws of our country had become little short of ridiculous. If, 
then, the very general language of the Act of Anne was intended to have some 
limitation put on it, the preamble may surely be used to indicate what that 
limitation ought to be, and slight though the indication is it seems to me that 
the reference to Queen Anne’s lifetime makes the preamble what preambles have 
been described as being, ‘‘a key to the statute” and indicates that what the 
legislature was doing was to make sure that every possible successor to the 
throne within sight, as it were, was ready as a naturalised Englishman or English- 
woman to take the Queen’s place on her death. I accept the words of Sir 
THomas Parker, C.B., in Ryall v. Rolle (6) where he says (1 Atk. at p. 174): 


“if the not restraining the generality of the enacting clause will be 


attended with an inconvenience, the preamble shall restrain it . . 


Now I think that if the generality of the enacting clause in the Act of Anne is 
not restrained, it would lead to a conclusion which would certainly be incon- 
venient and also, I think, absurd, seeing that an appreciable part of the in- 
habitants of Europe would be invested without their consent and for the most 
part without their knowledge with British citizenship. The Act was, in my 
judgment, not repealed before because the extent of its application was doubtful 
and because its repeal might have interfered with vested rights. If I am right 
in thinking that its application was limited in point of time, i.e., that it did not 
affect descendants of the Electress born after the death of Queen Anne, there was 
neither any need to repeal it nor any harm in leaving it on the statute book. 
It was there, in my view, as an interesting historical document and nothing more. 

I have come, with a good deal of hesitation, to the conclusion that the enacting 
words, though unqualified and plain in their meaning when standing alone, are 
nevertheless of such a character and produce inevitably such consequences that 
the legislature must have intended to put some limit on their operation. When 
once this conclusion is reached, the question arises: what limit ? And then one 
turns to the preamble and one finds (though only I agree, by implication) that 
the purpose of the enactment was a purpose to be effected not indefinitely 
at sore future time or times but in the lifetime of Queen Anne herself, and in 
consequence I think that the plaintiff is not entitled to the relief for which he 
seeks. Let me say that I have every reason to believe that he, the plaintiff, 
who was educated at Oxford, is a friend to this country, proud of his long descent 
as a member of its ancient royal house and anxious to assert and emphasise his 
association with it by establishing, if he could, a right to the status of a British 


fa 
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subject. That is an ambition, however, which can perhaps be satisfied by other A 
means which avoid implicating in its consequences @ large number of persons 
who neither want nor would value for themselves the status of British nationality 
which he claims. 

There are other examples of possession of a particular status by persons who 
are unaware of it or take no interest in it, or choose completely to ignore it. 
For example, until recent years*, every King’s or Queen’s Counsel was a B 
Governor of Queen Anne’s Bounty, though few of them were aware of the fact. 
There are also examples of citizenship being conferred on a man and his heirs, an 
expression which would probably not include all his descendants. I should like 
here to acknowledge my indebtedness to the courtesy of Proressor ARTHUR 
GoopHART, who, from his stores of knowledge, both of law and of history,; has 
supplied me with a reference to a letter written by George Washington to the C 
Marquis de Lafayette on Dec. 23, 1784, informing him that he and his heirs male 
had been made citizens of the State of Maryland, which carried with it the status 
of national citizenship when the United States Constitution came into force; 
see the WRITINGS OF GEORGE WASHINGTON, United States Government Printing 
Office, Vol. 28, p. 17, where there is a note that the Marquis de Lafayette was 
also made a citizen of Virginia.. Proressor GoopHarrt tells me that he also DD 
knows French citizens who possess American nationality conferred on an ancestor 
and his descendants. I mention these matters in order to show that the plain- 
tiff’s contentions are not without precedent or support and, indeed, as I have 
said, the case seems to me to be difficult, but the examples of dual nationality, 
which undoubtedly do exist, give rise to so many anomalies and sources of 
confusion that their number ought not to be extended further than is necessary. ]{ 
It is, I think, very significant indeed, that, while in the wars 1914-18 and 1939-45 
so many of the descendants of the Electress were engaged in hostile operations 
against this country, nothing at all was done to denationalise those persons and 
so to regularise their position. If it is wrong to say that the Act of Anne orany ~ 
other Act has ‘‘ become obsolete ’’, the necessity for any such statement in the 
present case does not seem to me to arise, for I construe the Act of Anne ina FF 
way which results in saying that its purpose has been fulfilled and its operation 
brought to an end, and that it is in fact, and in point of law, entirely spent. 

I will not dismiss the action but, more conveniently, make a negative declara- 
tion that the plaintiff was not immediately before the coming into force of the 
British Nationality Act, 1948, a British subject and that he is not now, either 
by virtue of that Act or otherwise, a British subject to any intent or for any @ 
purpose. I am glad to know that the parties have relieved me from having to 
say anything about the costs of this action. 

Declaration accordingly. 

Solicitors: Farrer & Co (for the plaintiff); Treasury Solicitor. 


[Reported by R. D. H. Ossorne, Esq., Barrister-at-Law.] 


eae em ee 
*The functions of Queen Anne’s Bount , ‘ 
za ; y were transferred to the Church Com- 
missioners and Queen Anne’s Bounty was dissolved by the Church Cansnitaatinsee 
Measure, 1947, s. 2; 7 HatsBpury’s STatures (2nd Edn.) 1171. 
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MADRAS ELECTRIC SUPPLY CORPORATION, LTD. (In 
Liquidation) v. BOARLAND (INSPECTOR OF TAXES). 


{House or Lorps (Lord Oaksey, Lord MacDermott, Lord Reid, Lord Tucker 
and Lord Keith of Avonholm), January 31, February 1, 2, 3, March 11, 
1955.) 


Income Tax—Deduction in computing profits— Wear and tear—Balancing charge 

—Sale of undertaking to the Crown—Undertaking carried on by Crown— 

“ Person [who] succeeds to any trade ’’—Inclusion of Crown—Assessment 

as if trade “‘ discontinued’’—Income Tax Act, 1918 (8 & 9 Geo. 5c. 40), 

Sch. D, Rules Applicable to Cases I and II, r. 11 (2), as substituted by the 

Finance Act, 1926 (16 & 17 Geo. 5 c. 22), s. 32 (1)—Income Tax Act, 1945 

(8 & 9 Geo. 6 c. 32), s. 17 (1). . 

A company sold its undertaking to the Crown, which carried it on so that 
the trade was not discontinued. The company was assessed to income 
tax for the period terminating on the date of the sale in the sum of £850,000 
in respect of balancing charges under the Income Tax Act, 1945, s. 17 (1), 
arising on the sale of machinery and plant included in the transaction. 

' The liability of the company to the tax depended on whether the Crown’s 
succession to the trade was within the words “... any person succeeds to 
any trade...” inr. 11 (2) of the Rules Applicable to Cases I and I of Sch. D 
to the Income Tax Act, 1918, as substituted by the Finance Act, 1926, 
s. 32 (1). 

Held: the Crown was a “ person ”’ within the meaning of that term in 
r. 11 (2) mentioned above, and, therefore, the company was liable to be 
assessed as if the trade had been discontinued, and the balancing charges 
were properly made. 

Decision of the Court or APPEAL sub nom. Boarland (Inspector of Taxes) 
v. Madras Electric Supply Corpn., Ltd. (In Liquidation) ([1954] 1 All E.R. 
52) affirmed. 


[ Editorial Note. Although the House of Lords reached no decision on 
the basis in law of the Crown’s immunity from taxation under a taxing statute 
unless thereby bound expressly or by necessary implication, Lorp MacDERMoOTT 
and Lorp RE concurred in the view that the Crown’s immunity depended on the 
construction of the statute rather than on an immunity by royal prerogative. 
Lorp Kerra or AvonHotm held that a different explanation was the true one 
(see p. 765, letter I, post). On the construction of Sch. D to the Income Tax 
Act, 1918, there was concurrence in the view that the word ‘‘ person’ might 
include the Crown in one context but not in another, and that, in particular, 
the Crown might not be a “ person” within para. 1 of Sch. D won was ie 
charging enactment, although the Crown was within the meaning of “ person 
in r. 11 (2) to Cases I and II of that schedule, which was an enactment concerned 
with the computation of tax. 

As to the Exemption of Crown Property from Taxation, see 7 HALSBURY'S 


Laws (3rd Edn.) 465, para. 980; and as to the Crown Not Being Bound by’ 


Statutes, see 31 Hatsspury’s Laws (2nd Edn.) 521, para. 681, and for cases on 
the subject, see 42 Dicust 689, 1036 et seq. 

For the Rules Applicable to Cases I and IT of Sch. D to the Income Tax Act, 
1918, r. 11 (2), as amended by the Finance Act, 1926, s. 32 (1), see 12 HaALsBURY'S 
Srarures (2nd Edn.) 164; and for the Income Tax Act, 1945, s. 17 (1), see 
ibid., 629. Rule 11 (2) of the Rules Applicable to Cases I and II of Sch. D to 
the Income Tax Act, 1918, has been replaced by the Income Tax Act, 1952, 
g. 145 (2), for which, see 31 Haxssury’s Statutes (2nd Edn.) 143, and s. 17 : 
of the Income Tax Act, 1945, has been replaced by the Income Tax Act, 1952, 


gs. 292 (1), for which, see ibid., 283.] 


t 
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405; 48 J.P. 421; 2 Tax Cas. 1; 28 Digest 14, 69. 
(2) A.-G. v. Hancock, [1940] 1 All E.R. 32; [1940] 1 K.B. 427; 109 L.J.K.B. 
243; 164 L.T. 52; 2nd Digest Supp. =a 
(3) Bank Voor Handel en Scheepvaart, N.V. v. Administrator of Hungarian 
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L.J.K.B. 114, n.; 89 L.T. 478, n.; 68 J.P. 27; 42 Digest 690, 1050. 

(7) Bombay Province v. Bombay Municipal Corpn., [1947] A.C. 58; [1947] 
L.J.R. 380; 2nd Digest Supp. 

(8) A.-G. v. Donaldson, (1842), 10 M. & W. 117; 11 L.J.Ex. 338; 152 E.R. 
406; 11 Digest (Repl.) 589, 266. 

Appeal. 

Appeal by the company from an order of the Court of Appeal, dated Dec. 9, 
1953, and reported sub nom. Boarland (Inspector of Taxes) v. Madras Electric 
Supply Corpn., Ltd. (In Liquidation), [1954] 1 All E.R. 52, affirming an order of 
Ursoun, J., dated June 18, 1953, and reported [1953] 2 All E.R. 467, allowing 
an appeal by the Crown from a decision of the Special Commissioners of Income 
Tax, and holding that balancing charges in the sum of £850,000 had been 
properly made on the company under the Income Tax Act, 1945, s. 17 (1), on 
the sale of its undertaking, including machinery and plant, to the Crown. 


Millard Tucker, Q.C., K. Diplock, Q.C., and G. B. Graham for the appellant 
company. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C.), J. H. Stamp 
and Sir Reginald Hills for the Crown. 


The House took time for consideration. 


Mar. 11. The following opinions were read. 


LORD OAKSEY: My Lords, this is an appeal from an order of the Court 
of Appeal (SINGLETON, Brrxerr and Hopson, L.JJ.), dated Dec. 9, 1953, 
dismissing an appeal by the appellant company from an order of the High Court 
(Upsonn, J.), dated June 18, 1953, whereby an appeal by the Crown from a 
determination of the Commissioners for the Special Purposes of the Income 
Tax Acts on a Case Stated by those commissioners was allowed, and the decision 
of the commissioners was reversed. 
The matter arises on an assessment to income tax for the year of assessment 
1947-48 for balancing charges made in the estimated sum of £850,000 on the 
appellant company under s. 17 of the Income Tax Act, 1945, in respect of the 


sale by the company of its undertaking and the machinery and plant belonging - 


to it to the government of Madras on Aug. 29, 1947. The undertaking was sold 
as a going concern and was taken over and carried on as previously by the 
purchaser, and it is agreed that the purchaser succeeded to the trade of the 
appellant company on Aug. 29, 1947. It is agreed that, in these circumstances, 
the appellant company was liable to balancing charges in respect of the sale 
of its plant and machinery and, further, that such balancing charges were correctly 
assessed for the year of assessment 1947-48, if the purchaser of the company’s 
undertaking was a “‘ person” within the meaning of r. 11 (2) of the Rules 


Applicable to Cases I and II of Sch. D to the Income Tax Act, 1918. Tf, however, 


A 


H.L.] MADRAS ELECTRIC CORPN. v. BOARLAND (Lorp Oaxsry) 755 


the purchaser was not a ‘“ person” within the rules, such balancing charges 
could not be assessed for 1947-48 as, unless r. 11 (2) applied, the basis of assess- 
ment for that year would be the profits of the previous year which would not 
include the said balancing charges. The point in issue in the appeal is, therefore, 
whether the purchaser, the government of Madras, being for this purpose (as is 
admitted by the Crown) a branch of the Crown, was a ‘“ person ’”’ within the 
meaning of r. 11 (2), the contention for the appellant company being that neither 
the Crown nor any person exercising the functions of the Crown is a ‘ person ” 
within the meaning of the rule, so that no “ person ”’ succeeded to the undertaking 
of the company. 

There is no dispute as to the construction and effect of the provisions of 
the Income Tax Act, 1945, which impose balancing charges. The balancing 
charge is to be made for the year of assessment in the “ basis period ”’ for 
which the disposal of the machinery or plant takes place, and the “ basis period ”’ 
for the year of assessment 1947-48 in the present case is the period on the 
profits of which income tax for that year falls to be computed under the direc- 
tions contained in the Rules Applicable to Cases I and II of Sch. D to the 
Income Tax Act, 1918, and in subsequent amending enactments. These direc- 
tions (so far as they affect the question in dispute) are as follows: (a) Section 31 
(1) (a) of the Finance Act, 1926, provides that, where in any year of assessment 
a trade is permanently discontinued, the profits of the trade for the period 
from the beginning of the year (Apr. 6) to the date of discontinuance shall 
be the profits to be charged to income tax under the Rules Applicable 
to Cases I and II of Sch. D for that year. (b) By s. 32 of the Finance Act, 
1926, the present r. 11 was introduced by amendment into the Rules Applicable 
to Cases I and II of Sch. D. and was substituted for the previous r. 11 contained 
in those rules. Paragraph (1) of the rule deals with successions to a trade as 
the result of the formation of a partnership or a change in a partnership in 
circumstances which, admittedly, do not apply to the facts of the present case. 

Paragraph (2) of r. 11 (the meaning of the word “ person” in which is the 
issue in this appeal) is in the following terms: 


(2) If at any time after the said Apr. 5 any person succeeds to any 
trade, profession or vocation which until that time was carried on by 
another person and the case is not one to which para. (1) of this rule 
applies, the tax payable for all years of assessment by the person succeeding 
as aforesaid shall be computed as if he had set up or commenced the trade, 
profession or vocation at that time, and the tax payable for all years of 
assessment by the person who until that time carried on the trade, profes- 
sion or vocation shall be computed as if it had then been discontinued. 
In this paragraph references to a person include references to a partnership.” 


If the succession by the government of Madras to the trade of the appellant 
company was the succession of a ‘person ”’ within the meaning of r. me (2) 
of the Rules Applicable to Cases I and II of Sch. D, the “ basis period ” for 
the year of assessment 1947-48 will, admittedly, be the period from Apr. 6, 
1947, to Aug. 29, 1947, in which said period the sale of the machinery and 
plant took place, and the assessment for that year in respect of the balancing 
charges will admittedly be competent, the joint effect of r. 11 (2), if it applies, 
and s. 31 (1) (a) of the Finance Act, 1926, being that the year of assessment 
in which the sale takes place is its own “ basis period’. If, however, zt} (2) 
was not applicable to the succession by the government of Madras, the ‘‘ basis 
' period ” for the year of assessment 1947-48 would, according to the rule for 
computing profits in the normal case when not displaced by r. 11 (2), ae io 
preceding accounting year, viz., the year to Dec. 31, 1946. As the sale of t * 
plant and machinery did not take place in that period, no assessment cou 
be made for a balancing charge on account of it for the year of assessment 
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1947-48, and the assessment for that year which was made would not be com- 
petent. An assessment for 1948-49 would also not be competent, as In that 
year the appellant company was not carrying on a trade. Accordingly, if 
r. 11 (2) was not applicable, the balancing charges which would otherwise have 
been assessable for 1947-48 escape assessment. 

The Income Tax Act, 1945, enacted a revised and extended general code 
of capital allowances in the taxation of the profits of business undertakings, 
and in Part 2 thereof made special provisions as regards machinery and 
plant. A new feature of these allowances was the provision on the acquisition 
by a trader of machinery or plant of an initial allowance in respect of a percent- 
age of its cost, as well as an annual allowance of a specified amount representing 
the annual depreciation in value of the machinery or plant as previously provided 
by r. 6 of the Rules Applicable to Cases I and I of Sch. D. Where the machinery 
or plant is disposed of by a trader before the initial and annual depreciation 
allowances in respect of it have amounted to its full cost and, on its disposal, 
the value received falls short of the balance of its cost, it is provided by s. 17 
of the Act, that a balancing allowance shall be claimable by the trader in 
respect of such balance in reduction of his chargeable profits. Conversely, in 
the event of the value received on such disposal being in excess of the written- 
down value of the machinery and plant, a balancing charge may be imposed 
on the trader, so as, in effect, to restore to the public revenue the amount in 
respect of past allowances for income tax which is shown in the results to have 
been excessive. 

The appellant company was assessed to income tax for the year of assess- 
ment 1947-48 in an estimated amount of £850,000 in respect of balancing charges 
claimed to be due on the sale of its plant and machinery on Aug. 29, 1947, 
to the government of Madras. The company appealed to the Special Com- 
missioners against the assessment. 

It was common ground between the parties at the hearing of the appeal— 
(i) that by reason of s. 17 (1) of the Income Tax Act, 1945, the balancing 
charges forming the subject of the assessment under appeal fell to be made 
on the company (if at all) for the year of assessment in the company’s basis 
period for which the sale of its plant and machinery occurred; (ii) that for 
the purposes of the said Act such sale occurred on Aug. 29, 1947; (iii) that, 
applying the definition of “basis period ’’ contained in s. 57 (2) of the same 
Act, the company’s basis period for the year of assessment 1947-48 was the 
period on the profits or gains of which income tax for that year fell to be com- 
puted under Case I of Sch. D in respect of its trade. 

The contentions on behalf of the Crown in support of the assessment: before 
the Special Commissioners were as follows: (i) that on Aug. 29, 1947, there 
was a succession to the company’s trade, which brought into operation the 
provisions of r. 11 (2) of the Rules Applicable to Cases I and II of Sch. D; 
(ii) that by virtue of the said r. 11 (2) the tax payable by the company for all 
years of assessment fell to be computed as if the trade had been discontinued 
on that date; (iii) that by virtue of s. 31 (1) (a) of the Finance Act, 1926 (which 
deals with the permanent discontinuance of a trade), the company fell to be 
charged to income tax for 1947-48 on the amount of the profits or gains for the 
period beginning Apr. 6 and ending Aug. 29, 1947, and that that period was 
the company’s basis period for 1947-48; (iv) that the sale of the company’s 
plant and machinery occurred in its basis period for 1947-48; (v) that, accord- 
ingly, the assessment was correctly made, subject to final adjustment of the 
. figures. 

The contentions on behalf of the appellant company before the Special 
Commissioners in opposition to the assessment were as follows: (i) that the 
person succeeding to the company’s trade on Aug. 29, 1947, was the Crown, 
and that r. 11 (2) had no application to a case where the Crown succeeded 


a 


a 
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to a trade; (ii) alternatively, that, if the Crown did not succeed to the trade, 
the person so succeeding was not a person chargeable to income tax in respect 
thereof, and that r. 11 (2) has no application where the person succeeding to 
the trade in question is not so chargeable; (iii) that s. 31 of the Finance Act 
1926, did not apply to the company in relation to 1947-48 or any relevant oe 
(iv) that the company’s basis period for 1947-48 was the preceding year, namely, 
the year to Dec. 31, 1946; (v) that the sale did not occur in the company’s 
basis period for 1947-48, and that the assessment was, therefore, bad. 

The Special Commissioners accepted the company’s first contention that the 
purchaser of the trade was not a person within the meaning of r. 11 (2), and 
allowed the appeal of the company against the assessment to the balancing 
charges. At the request of the Crown, they stated a Case for the opinion of 
the High Court, pursuant to s. 64 of the Income Tax Act, 1952. The Case Stated 
by the Special Commissioners came on for hearing in the High Court on May 
12 and 13, 1953, before Upsonn, J., who, on June 18, 1953, gave judgment 
allowing the appeal and reversing the determination of the Special Commissioners, 
The appellant company appealed to the Court of Appeal, and, on Dec. 9, 1953, 
the Court of Appeal gave judgment dismissing the appeal and affirming the 
decision of the High Court. 

In your Lordships’ House, counsel for the Crown contended that, as a matter 
of construction, the Crown is included in the persons chargeable to tax under the 
Income Tax Acts, but that the Crown obtains immunity from taxation by the 
prerogative right to claim such immunity. In the Crown’s Printed Case the 
argument is expressed as follows: 


‘“‘(7) Because the Crown is upon accepted principles of English law a 
person and comes within the ordinary meaning of that word in an Act of 
Parliament. (8) Because the immunity of the Crown from taxation is based 
upon the prerogative right to claim such immunity and not upon the 
construction of the word ‘ person ’ in a taxing Act as excluding the Crown.” 


_ My Lords, I agree with my noble and learned friend, Lorp Tucker, that it is 
unnecessary in this case to decide whether the Crown’s admitted immunity 
from taxation depends on the construction of the statute or arises from the 
prerogative in some other way. In the present case, the only question is whether 
r. 11 (2) applies to the case of a succession by the Crown to a trade previously 
carried on by a person taxable under the Income Tax Acts. I have come to the 
conclusion, though not without some doubt, that, whatever the construction 
of the word ‘“ person”’ in the charging provisions of Sch. D may be, it must 
necessarily be implied that the person succeeded is not deprived of his right to 
balancing allowances, and remains liable to balancing charges when the Crown 
succeeds to his trade. It cannot, I think, have been intended that, in cases where 
the Crown succeeds to a trade, the taxpayer whose trade is taken over should 
be affected in the matter of income tax. Either that must be the necessary 
implication of the statute or the Crown would be entitled by asserting the prero- 
gative to claim to make the balancing charges but not bound to allow the 
balancing allowances. The words 
“the tax payable for all years of assessment by the person succeeding ” 


must, I think, be construed to mean the tax, if any, and not to deprive the tax- 
payer of balancing allowances to which he would have been entitled because 


his successor is not taxable. 
For these reasons, I would dismiss the appeal. 


LORD MACDERMOTT: My Lords, this appeal challenges the validity 
of an assessment under Sch. D to the Income Tax Act, 1918, made on the 
appellant company for the tax year 1947-48 in respect of balancing charges 
under s. 17 of the Income Tax Act, 1945, which were alleged to arise on a sale 
of the appellant company’s plant and machinery. The dispute now lies within 
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calling for determination by your 


a narrow compass, and the only question 
r. 11 (2) of the Rules Applicable to 


Lordships is as to the true construction of 


Cases I and II of Sch. D. 
In these circumstances, the situation which makes r. 11 (2) decisive may be 


stated briefly and with a minimum of detail. On Aug. 29, 1947, the appellant 
company transferred its electric light and power undertaking in Madras to the 
Crown. As from that date the Crown succeeded to the appellant company’s 
trade and the appellant company ceased trading. The transfer was by way of 
sale, and included the plant and machinery already mentioned. Depreciation 
allowances on these assets had been received in previous years by the appellant 
company to an extent that justified an assessment for balancing charges, provided 
such assessment could properly be made with reference to the period in which 
the sale occurred. The appellant company’s normal basis period for assessment 
was its own accounting period immediately preceding the year of assessment, 
and this meant that, had the appellant company confinued trading, the balancing 
charges in question would have been payable on the basis of an assessment for the 
tax year 1948-49. An assessment for that year could not, however, be made, 
as trading had ceased during the previous year; and an assessment for the tax 
year 1947-48, based on the appellant company’s previous accounting period, 
would have been ineffective to impose liability for these balancing charges as 
the sale which evoked them took place subsequent to that period. These 
difficulties do not, however, confront the present assessment for 1947-48, the 
last year of trading, if r. 11 (2) applies, for in that event s. 31 (1) of the Finance 
Act, 1926, would operate to make the relevant basis period that which began 
on Apr. 6, 1947, and ended when the appellant company’s machinery and plant 
had been sold. 

Rule 11 (2), therefore, becomes the crux of this litigation. Omitting what is 
not material it reads as follows: 


‘““(2) If at any time after the said Apr. 5 any person succeeds to any 
trade . . . which until that time was carried on by another person . . . the 
tax payable for all years of assessment by the person succeeding as aforesaid 
shall be computed as if he had set up or commenced the trade . . . at that 
time, and the tax payable for all years of assessment by the person who 
until that time carried on the trade . . . shall be computed as if it had then 
been discontinued ...” | 


The applicability of this rule, accordingly, depends on whether the transfer 
to the Crown of the appellant company’s undertaking comes within the words 


“Tf at any time... any person succeeds to any trade . . . which until 
that time was carried on by another person...” 


And this, in turn, depends on whether the word “ person ’’, as first used in this 


context, includes the Crown. That is the governing issue. If the Crown 


is included, the assessment is competent and the appeal fails. If the Crown is 
not included, r. 11 (2) does not apply, the assessment is bad and the appeal 
succeeds. 

For the appellant company it was contended that, in the charging provisions 
of para. 1 (a) (i), (ii) of Sch. D in respect of the annual profits or gains arising 
or accruing 3 to any person residing in the United Kingdom ”’, the word “* person ” 
did not, on its true construction, include the Crown, and that there was nothing 
in the language or subject-matter of r. 11 (2) of that schedule to give the same 
word there a different meaning. Against this, an argument in alternative form 
was advanced on behalf of the Crown. First of all, it was said that ‘‘ person ” 
in the charging provisions of para. 1 of Sch. D included the Crown, and that 
rall (2) used the word in the same sense. And, secondly, it was submitted that, 
even if ‘‘ person ”’ in para. 1 did not include the Crown, the language and pur 086 
of r. 11 (2) justified a wider interpretation which would include the Coat 
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My Lords, the meaning of the word “ person ”’ in the charging provisions of 
para. 1 of Sch. D was vigorously canvassed at your Lordships’ Bar, and counsel 
for the Crown took the first branch of their argument, logically enough, the length 
of saying that the Crown’s undoubted immunity from tax under Sch. D flowed, 
not from the construction of the statute, but from the assertion, or at any rate 
the existence, of a prerogative right. In seeking to show that the decision of the 
Court of Appeal was wrong, counsel for the appellant company contended that 
it had accepted that view, and he relied on certain passages in the judgments of 
SINGLETON and Hopson, L.JJ., as indicating this to be the case. When these 
judgments are read in their entirety, I am by no means certain that they were 
meant to go quite as far as this, though they do contain observations such as 


“ It is, however, recognised that the freedom of the monarch from taxation 
arises by virtue of the prerogative ”’. 


({1954] 1 All E.R. at p. 56, per SrnctETON, L.J.), and 


“ When the Act has been construed the Crown is entitled to set up its right 
against the construction if prejudiced thereby, and the construction will, 
when necessary, yield to the prerogative ”’ 


(ibid., at p. 59, per Hopson, L.J.). Some of the authorities cited in the course 
of the hearing also contain expressions which, when read literally, appear to 
relate the Crown’s immunity from tax to the prerogative. But in those cases, 
the distinction between ascribing this immunity to the prerogative and treating 
it as a matter of statutory construction was not the subject of dispute, and I 
do not think much can be built on the use of a phraseology which was never 
directed to the point now under consideration, and which was sufficient for the 
purposes in connection with which it was used. It may, indeed, be said that, 
for most purposes, it matters little whether one attributes the Crown’s immunity 
from taxation to the existence of a prerogative right or to a construction of the 
taxing statute that respects that right. In the present appeal, however, the 
choice between these ways of explaining the position of the Crown is relevant 
to the issue and was regarded by both parties as having an important bearing 
on it. 

My Lords, I consider the appellant company to be right on this particular 
matter. Whatever ideas may once have prevailed on the subject it is, in my 
opinion, today impossible to uphold the view that the Crown can find in the 
prerogative an immunity from tax if the statute in question, according to its 
true construction, includes the Crown amongst those made liable to the tax 
it imposes. The appropriate rule as I understand it is that, in an Act of 
Parliament, general words shall not bind the Crown to its prejudice unless 
by express provision or necessary implication. That, however, is, and has long 
been, regarded as a rule of construction, and, such being its nature, its applica- 


tion to the charging provisions of para. 1 of Sch. D seems to me to make | 


an end of the Crown’s submission on this aspect. In that paragraph, the word 
“person ” is a general word capable of including the Crown, but there is no 
express provision and nothing by way of necessary implication to make it 
include the Crown, and so, as a matter of construction, it must be read in 
accordance with the rule as excluding the Crown. 
The question, then, is whether the word is to receive a similar construction 
in r. 11 (2), or whether it is there used in a less restricted sense and so as to 
include the Crown. The presumption that the same word is used in the same 
sense throughout the same enactment acknowledges the virtues of an orderly 
and consistent use of language, but it must yield to the requirements of the 
context and it is, perhaps, at its weakest when the word in question is of the 
kind that readily draws its precise import, its range of meaning, from its 
immediate setting or the nature of the subject with regard to which it 1s 
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employed. In the present instance it seems to me that. para. 1 and r. 11 (2) 
of Sch. D are so different in their subject-matter and purpose that the word 
“person” must be given a different connotation in each. Paragraph 1 is 
intended to impose a tax and, in conformity with the rule of construction I 
have mentioned, the Crown is not included in the general word “ person Ms 
because, if it were, it would be bound to its prejudice. Rule 11 (2), on the 
other hand, is not intended to impose a tax or to do anything prejudicial 
to any of the persons to whom it refers. It may work now one way and now 
another, but its object is not to add to the liabilities of the taxpayer but 
to provide for terminal computations in the case of a trade changing hands. 
It does not purport to tax those who were not taxable before, and I am unable 
to see how its provisions can prejudice the Crown so as to justify its exclusion 
from the word “ person” as used therein. Moreover, so to exclude the Crown 
would be to ignore and run counter to the natural meaning of r. 11 (2) and its 
obvious purpose. It is expressed in terms—‘‘ .. -any time. . . any person 

. any trade . . .”—which are designedly comprehensive, and it caters for a 
situation which is there to be met, whether or not it is the Crown that succeeds 
to, or is succeeded in, the trade in question. 

For these reasons, I am of opinion that the assessment was competent and 
I would, therefore, dismiss the appeal. 


LORD REID: My Lords, the appellant company have been assessed 
to income tax in respect of balancing charges under s. 17 of the Income Tax 
Act, 1945, arising from a sale of plant and machinery, which was in use by them 
in their electricity undertaking in Madras until the government of Madras, 
who are admitted to have been the Crown, in 1947 exercised an option to 
purchase the undertaking. It is admitted that the Crown succeeded to the 
appellant company’s trade within the meaning of the Income Tax Acts, and 
it is further admitted that, if the appellant company’s successor in their trade 
had been anyone else but the Crown, there would be no ground for the present 
appeal. 

The sole point at issue in this case is the meaning of the word “ person ”’ 
in r. 11 (2) of the Rules Applicable to Cases I and II of Sch. D. That rule 
provides: 


(2) If at any time after the said Apr. 5 any person succeeds to any 
trade, profession or vocation which until that time was carried on by another 
person and the case is not one to which para. (1) of this rule applies, the 
tax payable for all years of assessment by the person succeeding as afore- 
said shall be computed as if he had set up or commenced the trade, profes- 
sion or vocation at that time, and the tax payable for all years of assess- 
ment by the person who until that time carried on the trade, profession 
or vocation shall be computed as if it had then been discontinued. In this 
paragraph references to a person include references to a partnership.” 


It is common ground that, if the word ‘“ person ’’, where it first occurs in 
that rule, includes the Crown, the appeal fails, but if it does not, then the appeal 
succeeds. 

It is not disputed that the Crown is, in law, a person, and the Crown’s first 
argument is that the word “ person’, wherever it appears in the Income Tax 
Acts, includes the Crown. The appellant company, on the other hand argued 
that the word “person” in the Income Tax Acts never includes the Crown. 


In my opinion, both these arguments are unsound. It is common ground 


that the Crown does not have to pay income tax, but tHe reason for that is 
indispute. The rule is often stated in the form that an Act does not bind the 
Crown unless the Crown is bound expressly or by necessary implication. But 
neither party accepts that as an accurate or sufficient statement of ae rule. 


It is said for the Crown that, as a matter of construction, the Crown is within 


ae 
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the scope of the words of all the charging provisions of the Act; it is a person 
and could be assessed for tax, but if it were, it could plead the royal prerogative 
and decline to pay. When it is said that the Crown is not bound, what is meant 
is that, although the terms of an Act apply to the Crown, the Crown can, by 
the exercise of the prerogative, prevent the Act from being applied so as to 
prejudice its interests. The appellant company, on the other hand, says that 
the prerogative operates at an earlier stage, and that, unless an Act binds the 
Crown expressly or by necessary implication, the Crown is never brought within 
the scope of any of its provisions which might operate to prejudice Crown 
interests if they applied to it; so, as a matter of construction, the word 
“person” in the Income Tax Acts must be held to mean “ person other than 
the Crown.” 

My Lords, this argument for the Crown is novel. I do not think that it has ever 
even been suggested, at least since 1688, that if an Act in its terms and on 
its true construction applies to the Crown, its operation can be prevented 
by the royal prerogative. It is true that there does not appear to be in the 
authorities any statement which precisely negatives this argument, but that 
is not surprising. As the point has never been raised, it has not been necessary 
to formulate the answer to it. CHirry’s PREROGATIVES OF THE CROWN, p- 383, 
states the rule as follows: 


“But Acts of Parliament which would divest or abridge the king of 
his prerogatives, his interests or his remedies, in the slightest degree, do 
not in general extend to, or bind the king, unless there be express words 
to that effect.” 


I draw attention to the words “extend to, or bind the king”. It is not a 
matter of the king preventing the operation of an Act which extends to the 
Crown, but of the scope of provisions which prejudice the Crown being so 
limited that they never extend to the Crown. 

The Crown relied on Coomber v. Berks JJ. (1). In that case, it was held 
that the justices were entitled to plead, against the Crown, immunity from 
taxation in respect of certain buildings used for what were held to be Crown 
purposes. Lorp BLACKBURN there speaks of (9 App. Cas. at p. 66) “the 
exemption, by virtue of the prerogative’ of Crown property and of (ibid., 
at p. 71) “‘an implied exemption on the ground of prerogative,’”’ and Lorp 
Watson speaks of the privilege of the Crown. But I do not find in any of the 
speeches anything to suggest that this exemption or privilege only comes in 
after the Act has been passed to limit the operation of provisions which, until 
so limited, apply to Crown property, or that it does not limit the scope of the 
Act by preventing it from ever applying to such property. The case is notable 
in that the justices successfully invoked the prerogative against the Crown. 
This is intelligible if the operation of the prerogative was to exclude entirely 
from the scope of the Act property used for certain ‘‘ Crown ”’ purposes, who- 
ever it might belong to. The justices eould then say that on a true construction 
of the Act it did not apply to, or make them liable in respect of, this property, 
and that the Crown, by making a demand for tax, could not alter the true 
construction of the Act. But, if the true view were that the Act did apply 
in the first instance and the prerogative had then to be invoked to prevent 
its operation, I find it difficult to see what right the justices could have them- 
selves to invoke the prerogative against the will of the Crown. ak as 

I shall not multiply references because, the present question not being in issue, 
the language used was not directed to it and is generally capable of more than 
one interpretation. But I might add a-passage from the judgment of 
WrotresLey, J., in a recent case, A.-G. v. Hancock (2) ({1940] 1 All E.R. at 


p- 40): 
“the rule is now . . . well laid down and clear, the rule being that, if an 
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Act of Parliament would otherwise divest the Crown of its property, its 
rights, its interests or its prerogative, then it is not to be construed as 
applying to the Crown unless the Crown is specifically mentioned. 


I must, however, deal with Bank Voor Handel en Scheepvaart, N. V. v. Administrator 
of Hungarian Property (3), because a passage in my speech is said to assist the 
Crown on this question. The Custodian of Enemy Property had paid income 
tax on a sum which came into his hands, and the sole question was whether, 
when he paid the sum assessed on him, he was liable to do so. I agreed with the 
majority that he was not. I said at one point that ([1954] 1 All E.R. at p. 987): 


‘* Undoubtedly, he would have had to pay if the Crown had waived its 
immunity and if he had been directed to pay by the Board of Trade... 


It was argued that one cannot waive an immunity unless one is first liable, and 
that this statement of mine is inconsistent with the view that the charging 
provisions of the Income Tax Acts do not apply at all to Crown income. I must 
confess that I had thought that if an Act of Parliament imposes a general 
charge but contains an exception that A.B. shall not be liable to pay that charge, 
and if A.B. is then asked to pay and, notwithstanding his immunity, agrees to 
pay the charge, that could properly be described as waiving his immunity, 
But I am not the best interpreter of what I said. It must stand. I can only 
say that I do not read anything in that case as supporting the Crown’s present 
argument (which was not submitted in that case). Indeed, I rather think that, 
if it had been submitted and were right, I should have been able to decide the 
case the other way. The question was whether the custodian was liable to pay 
when he paid the tax. If the true view were that the Acts apply to Crown 
income unless and until the prerogative is invoked, then it would seem to me 
that the Crown or its servants must be liable under the Acts unless and until 
the prerogative is invoked. In the Bank case (3) the prerogative was not invoked 
before payment and payment was made, in this view, under the Act. That 
seems to me to be very like paying what the custodian was then liable to pay. 

It is true that a variation of the Crown’s argument was submitted to the 
effect that, although an Act applies to the Crown, the prerogative comes into 
play automatically to prevent the Act from operating and, if the Crown wishes 
the Act to operate in a particular case on its property, it must for that case 


waive its privilege. At least, that appeared to be the argument, but I found. 
it too subtle to grasp easily. It seems to me to be indistinguishable from saying. 


that the Act does not apply to the Crown but that, in a particular case, the Crown 
may waive its immunity in the sense of agreeing in that case to pay as if the Act 
did apply to it. 

In my opinion the real question is, what is the proper construction of the 
‘statutory provision taking into account the royal prerogative? I now turn 


A 


to the appellant company’s argument. They say that, inherently, the Crown is . 


not a taxable person and, therefore, in a taxing Act, ‘‘ person ”? must, as a matter 
of construction, always mean a person other than the Crown. I think that that is 
much too widely stated. I agree that the question is one of construction, but 
the Act may state expressly that some one of its provisions does bind the 
Crown, and then the Crown will be bound by that provision, though not by 
others. In the Income Tax Act, 1918, there is a provision of this kind. A 
tenant who pays tax under Sch. A can deduct tax from his rent when he pays 
it to his landlord. If his landlord is the Crown he is liable to pay tax as'in other 
cases, but, in the absence of special provision, he could not deduct tax in paying 
his rent because that would be prejudicing the Crown by interpreting the pro- 
vision which allows deduction as binding the Crown. But No. VIII, r. 1, of the 
Rules Applicable to Sch. A, expressly provides that 


“cc 


- ». any receiver on behalf of the Crown or other person receiving the 
rent shall... allow the deduction on receipt of the residue of the rent.” 
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If an Act contains a general provision and an express exception, then the 
scope of the general provision is limited by the exception. In the same way, 
it appears to me that a general taxing provision must be construed in the light 
of what Lorp BLacKBURN (in Coomber v. Berks JJ. (1), 9 App. Cas. at p. 71) 
called the “implied exemption on the ground of prerogative’. A charging 
provision which, on the face of it, would, or could, result in imposing a charge 
on the Crown, must be held inapplicable to the Crown unless the Crown is bound 
expressly or by necessary implication, and if the result of reading the word 
“person” in r. 11 (2) as including the Crown would be to make the Crown 
chargeable to tax, then it could not be so read. 

But at this point I part company with the appellant company’s argument. Rule 
11 (2) is not a charging provision. It does not say that the person succeeding to a 
trade shall pay tax. For example, let me suppose that, instead of being bought 
by the Crown, the appellant company’s undertaking had been bought by an 
Indian company which had no connection with this country. It is admitted, 
and rightly, that the company would have been a person succeeding to the 
trade of the appellant company within the meaning of r. 11 (2), but that company 
would not have been taxable under r. 11 (2), or any other provision of the Act. 
In effect, what r. 11 (2) provides is only this: if the person succeeding to the trade 
is taxable in this country, his tax shall be computed in a certain way. And 
there is nothing to exclude the application of the rule to the seller if it so happens 
that the purchaser is not liable to pay tax; whether or not the purchaser is 
taxable, the tax payable by the person who sold the business is to be computed 
as if the business had been discontinued at the time of the sale. 

The appellant company founds on a passage in the speech of Lorp MacmILLaN 
in Income Tax Comrs. v. Gibbs (4) ([1942] 1 All E.R. at p. 425), where he says: 


‘“ The important thing to ascertain is the meaning of the word ‘ person ’ 
in the vocabulary of the Income Tax Acts. The word constantly occurs 
throughout the Acts, and I think it is most generally used to denote what 
may be termed an entity of assessment, i.e., the possessor or recipient of an 
income which the Acts require to be separately assessed for tax purposes.” 


Lorp MAcMILLAN does not say that the word is always used in this sense, and I 
do not think that it is used in this sense in r. 11 (2). If an Indian company, not 
taxable in this country, had bought the appellant company’s undertaking, it 
would have been a person within the meaning of this rule. But it would not have 
been an entity of assessment in the sense that the Acts would require its income 
to be assessed for tax purposes. 

So the reason which requires the scope of charging provisions to be limited 
so as not to include the Crown does not apply to r. 11 (2). But the appellant 
company say that, even if this rule is not in itself a charging provision, it is so 
closely connected with the charging provisions in the Act that the word “ person ”’ 


must have the same meaning here as in those other provisions, where it does not _ 


include the Crown. I do not agree with that. No doubt there is a presumption 
that the same word preserves the same meaning in closely related sections, but 
there are numerous cases where that presumption has had to give way to other 
considerations and, in my opinion, it cannot prevail in this case. To apply it 
would produce an entirely unreasonable result. There is no reason why the 
amount of tax payable by the seller of a business should depend on the tax 
liability of the purchaser, and there is nothing in this rule or in any other part 
of the Act to indicate any intention that it should. 
I am, therefore, of opinion that this appeal should be dismissed. 


LORD TUCKER: My Lords, I am not persuaded that the decision of this 
appeal calls for an historical investigation of the true nature of the ahh 
prerogative or its precise impact on parliamentary legislation. It is ep hie 
dispute that the Income Tax Acts do not operate to charge the Crown wit 


z~ 


764 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


payment of tax—in other words, the immunity derived from the prerogative A 
has not been affected by express words or by necessary implication. This being 
the position, I can see no reason why the word ‘ person ” in those parts of the 
Acts which do not impose a charge to tax should be construed otherwise than in 
its ordinary and natural meaning, which clearly includes the Crown. 

‘Rule 11 (2) does not prescribe what persons shall be chargeable to tax. It 
deals with the computation of tax payable by taxable persons in a certain event, 
viz., when a succession to a trade takes place. It is quite immaterial to the 
éomputation of the tax payable by the person who previously carried on the 
trade whether the successor is, or is not, a taxable person. Similarly, it 1s 
immaterial to the computation of tax payable by the successor whether the 
previous trader was taxable. It is in this context that the words * if any person 
succeeds to any trade” occur. This is the natural way to describe a trade 
succession—an event on the happening of which a computation of the tax payable 
by taxable persons is to be made. 

My Lords, this appears to me to be the natural and reasonable construction 
of r. 11 (2), whatever may be the correct approach to the construction of the 
word “‘ person ” in para. 1 of Sch. D, which is the charging provision. I would, 
accordingly, dismiss the appeal. 


LORD KEITH OF AVONHOLM: My Lords, it is not in dispute that the 
appellants’ undertaking was sold to the Crown on Aug. 29, 1947. It is also not 
in dispute that the validity of the assessment made on the appellants (whom 
I shall call ‘the company ”) for 1947-48, being the company’s last year of 
trading, depends on what is the “ basis period” for that year of assessment 
as defined by s. 57 of the Income Tax Act, 1945. The company says it is its 
trading year 1946, for which its accounts were made up. The Crown say it is the 
year of assessment, viz., 1947-48. The importance of the question lies in the 
fact that the balancing charge which falls to be made on the company under 
s. 17 of the Income Tax Act, 1945, in respect of the sale of its machinery and plant, 
arises in the year 1947-48 and, unless that year is its “‘ basis period ” for the 
purpose of the assessment, the balancing charge cannot be brought into computa- 
tion for the purpose of estimating the profits of the company liable to tax. 

The determination of this question depends on whether r. 11 (2) of the Rules 
Applicable to Cases I and II of Sch. D to the Income Tax Act, 1918, introduced 
by s. 32 of the Finance Act, 1926, applies to the company or not. Again, it is 
agreed that if r. 11 (2) applies to the company the present appeal fails; if it 
does not apply the appeal succeeds. For convenience, I quote the rule in question: 


‘** 1] (2) If at any time after the said Apr. 5 any person succeeds to any 
trade, profession or vocation which until that time was carried on by another 
person and the case is not one to which para. (1) of this rule applies, the 
tax payable for all years of assessment by the person succeeding as aforesaid 
shall be computed as if he had set up or commenced the trade, profession or 
vocation at that time, and the tax payable for all years of assessment 
by the person who until that time carried on the trade, profession or vocation 
shall be computed as if it had then been discontinued. In this paragraph 
references to a person include references to a partnership.” 


In seeking to exclude the application of this rule, counsel for the company 
relied on two submissions: first, that ‘‘ person ”’ in r. 11 (2), has the same meaning 
as under the charging provision of Sch. D, which taxes the annual profits or 
gains arising or accruing to any person, ete.; and, secondly, that, under the 
charging provision, ‘‘ any person” means any person other than the Crown. 

For the second of these submissions, reliance was placed on the royal prero- — 
gative as introducing a principle of construction into legislation which limited 
the meaning of words so as not to affect the Crown. For the Crown, on the other 

-hand, it was contended that the prerogative operated to give an exemption, 
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or privilege, to the Crown to say that, though general words in a statute were 
capable of including the Crown, the Crown had the prerogative to claim exemp- 
tion or to say that it was not bound by the Act. Thus, while it was common 
ground that the prerogative operated to prevent the Crown being taxed under 
the statute, the dispute was as to how it did it. Much authority was cited on 
this matter. But as, in my opinion, none of the cases was directed to the aspect 
of the matter raised by this appeal, I do not find them very helpful. In Mersey 
Docks v. Cameron, Jones v. Mersey Docks (5), references are made by the consulted 
judges and by their Lordships of this House, in almost identical terms, to the 
rule that the Crown not being named in a statute is not bound by it. But, in 
Coomber v. Berks JJ. (1), the emphasis is laid on the exemption by virtue of the 
prerogative. Lorp WATSON states the matter thus (9 App. Cas. at p. 76): 


“The exemption of the Crown from the incidence of rating statutes is a 
general privilege, and is nowise dependent upon the local or imperial character 
of the rate. It takes effect in all cases when the Crown is not named in the 
statute, or, I should prefer to say, in all cases where the enactments do not 
take away the privilege, either in express terms or by plain and necessary 
implication.” 

The matter will be found similarly expressed by Day, J., and Wixts, J., in 
Gorton Local Board v. Prison Comrs. (1887) (6), and Lorp pu Parce in Bombay 
Province v. Bombay Municipal Corpn. (7). In Bacon’s ABRIDGMENT (I quote 
from the 7th Edn., vol. 6, p. 462), it is said: 


‘‘ But where a statute is general, and thereby any prerogative, right, 
title, or interest is devested or taken from the king, in such case the king 
shall not be bound, unless the statute is made by express words to extend 
to him ”’; 


and again, at p. 463, 


“in a variety of cases we find it determined, that general words in an Act 
shall not oust the king of his prerogative.” 


The authority most favourable to the company’s contention would seem to be 
the following passage from ALDERSON, B., in A.-G. v. Donaldson (8) (10 M. & W. 
at p. 123): 

‘Tt is a well established rule, generally speaking, in the construction of 
Acts of Parliament, that the king is not included unless there be words 
to that effect; for it is inferred prima facie that the law made by the Crown, 
with the assent of Lords and Commons, is made for subjects and not for the 
Crown.” 


That passage based on PLOWDEN has not escaped criticism from more modern 
authority. 

The contention for the company seems indistinguishable from the proposition 
that it is a principle of statutory construction that words used do not include the 
Crown, or Crown property, unless the contrary is expressed, or clearly implied. 
But, if so, no question of the prerogative arises. The matter is just a rule of 
statutory construction that calls for no invocation of the prerogative. If so, 
all the previous decisions are unexplained, in their reference to, and reliance on, 
the prerogative. The true explanation, easily understandable on_ historical 
and legal grounds, is that words in a statute capable of applying to the Crown 
may be overridden by the exercise of the prerogative. That 1s necessarily 
involved in the oft repeated phrase that the king is not bound by a statute 
unless by express words or by clear implication. If the statute does not apply 
to him, there can be no question of his being bound by it. It is only because it 
can apply to him that appeal to the prerogative is necessary. The conception 
of the prerogative, in my view, is of something that stands outside the statute, 
on which the Crown can rely, to control the operation of the statute so far as 
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it prejudices the Crown. This, in my opinion, is implicit in all the decisions 
and works of commentators on the subject and underlies the observations of 
most of their Lordships in this House who delivered speeches in Bank Voor 
Handel en Scheepvaart, N.V. v. Administrator of Hungarian Property (3). If 
then it had been necessary, my opinion would, I think, have been adverse to 
the contention for the company. But I find a more limited ground of decision 
in ‘the language of r. 11 (2) itself. 

Rule 11 (2) is a rule designed with other rules to set up the basis of assessment 
on which the taxpayer will be taxed. As, ex hypothesi, the Crown escapes 
taxation under the charging provision, the Crown is not affected directly by r. 
11 (2). But the Crown is bound by the assessment and other provisions of the 
statute which fix the basis of taxation. The tax is levied for the benefit of the 
Crown and can only be raised by statute, and the Crown must recognise the 
conditions on which Parliament says it shall be levied. Whatever the word 
‘“ person ”’ means in the charging provision, it does not necessarily follow that it 
means the same thing in r. 11 (2). If in r. 11, “‘ person’ meant person other 
than the Crown, the whole basis of assessment in the case of a particular class 
of taxpayer, viz., purchasers from, or sellers to, the Crown, would be disrupted. 
A different basis of assessment would exist for persons who had bought or sold 
businesses according as they bought from, or sold to, the Crown, or persons 
other than the Crown. No reason for any such distinction was, or can be, 
suggested. The rule is, in my opinion, intended merely to deal with the situation 
that arises on a purchase or sale of a business, and to give the rule a reasonable 
and intelligible meaning, ‘‘ person ’’ must, if possible, be given a meaning that 
will include the Crown. There is nothing in the Act to exclude such a reading, 
and it is supported also by the definition of ‘ person” in the Interpretation 
Act, 1889. I would dismiss the appeal. 

Appeal dismissed. 

Solicitors: Sanderson, Lee, Morgan, Price & Co. (for the appellant company); 
Solicitor of Inland Revenue (for the Crown). 

[Reported by G. A. Kipnrr, Esq., Barrister-at-Law.] 
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A WOODS v. WISE. 


(Court oF Apprat (Sir Raymond Evershed, M.R., Birkett and Romer, L.JJ.), 
December 7, 8, 9, 1954, March 2, 1955.] 


Rent Restriction—Premium—Requirement of payment as condition of grant of 
lease—Sum paid as commuted rent—Landlord and Tenant (Rent Control) 

B Act, 1949 (12 & 13 Geo. 6 c. 40), s. 2 (1), (5), s. 18 (2). 
Evidence—Extrinsic evidence of nature of transaction—Underlease—Premium— 

Action to recover premium—Landlord and Tenant (Rent Control) Act, 1949 

(12 & 13 Geo. 6 c. 40), s. 2 (5). 

By an underlease dated Nov. 4, 1952, the landlord let to the tenant for a 
term of fourteen years (determinable as therein mentioned) a flat which 

C was a dwelling-house within the meaning of the Rent and Mort gage Interest 
Restrictions Acts, 1920 to 1939, ‘in consideration of the sum of £850 paid 
by the tenant to the landlord . . . and of the rent and covenants hereafter 
reserved and contained ...”. The underlease contained a provision 
(cl. 2 (15)) under which, in the event of the landlord taking a surrender of the 
underlease, a portion of the £850 (computed at a rate of about £60 for each 

D year surrendered) would become repayable on the basis of the sum of £850 
having been a payment of commuted rent. The rent recoverable under the 
Rent Restrictions Acts, 1920 to 1939, exceeded, in the landlord’s belief, the 
rent reserved by the underlease by about £73 annually. The tenant claimed 
under s. 2 (5) of the Landlord and Tenant (Rent Control) Act, 1949, the 
return of the sum of £850 as a premium which could not lawfully have been 

E required by the landlord. Oral evidence was admitted to show that the £850 
was regarded by the landlord and understood by the tenant to represent 
commuted rent, viz., a capitalisation of the excess of the permissible over 
the actual rent for the term of the underlease, and that the amount (£850) 
was arrived at after a discounting calculation and was fixed by bargaining. 
There was a conflict of evidence about the negotiations for the underlease, 

F and whether the payment of the £850 was offered by the tenant or required 
by the landlord, and neither the evidence of the tenant nor the evidence of the 
landlord was wholly accepted. 

Held: extrinsic evidence was admissible to show the true nature of the 
transaction, as the tenant’s claim was made under s. 2 of the Act of 1949, 
not under the underlease, and, if established, involved the consequence that 
the landlord had contravened the prohibition of s. 2 of the Act of 1949 which 

G also created a criminal offence (dictum of CoHEN, L.J., in Regor Estates, 
Ltd. v. Wright ({1951] 1 All E.R. at pp. 223, 224) applied); on the evidence, 
however, the tenant had failed to prove that the £850 was required by the 
landlord as a condition of the grant of the tenancy within the meaning of 
s. 2 (1) of the Act of 1949, and accordingly the £850, whether or not it 
constituted a premium within that Act, was not recoverable by the tenant 

under s. 2 (5) of that Act. ; * 

Per Str RayMonp EversHED, M.R.: the conception of requiring some 
money payment as a “ condition ” of the grant of a tenancy is well pos 
stood. To my mind, there is a real distinction between such a ee 
as a condition precedent to the grant of a tenancy (on any terms) on the 
one hand, and, on the other hand, the provision in the lease or contract 
of tenancy for payment of some lump sum by way (as in the present ee 
of compounding of rent and in addition to the periodic rent. It i. ; 
former, and the former only, which is prohibited, and made the subjec 
of criminal proceedings. The latter, if-not in truth a disguised clempt 
required as a condition of the grant, ae carve ae properly regarde 

isguised part of the rent (see p. 778, letter IX, post). — 
= eee L.J.: it seems to me that although the primary cece i : 
(1) of the Act of 1949 was to prevent landlords from circumventing 
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disadvantages of the standard rent by demanding a premium in addition 

to it, a subsidiary object, and one within the language of the sub-section, was 

to prevent the exaction of payments of a capital nature from the tenants 
who would in many cases be unable to raise them (see p. 783, letter B, post). 
Appeal dismissed. 

[ Editorial Note. In the present case the Court of Appeal did not decide 
whether the £850 in fact constituted a premium within the meaning of that word 
as defined in the Landlord and Tenant (Rent Control) Act, 1949, s. 18 (2). The 
question whether and to what extent commutations of permissible rent by 
payment in advance at the beginning of a tenancy are outside the statutory 
prohibition of taking a premium is left open. IOMER, L.J., for example, said 
that although in certain circumstances and to a limited extent a pre-payment 
of rent might lawfully be demanded, yet, if the landlord required payment of 
substantially the whole of the standard rent in advance as a condition of the 
granting of a lease, such a payment would be within the prohibition of s. 2 
of the Act of 1949 (see p. 782, letter H, and p. 783, letter A, post). 

For the Landlord and Tenant (Rent Control) Act, 1949, s. 2 (1), (5), s. 18 (2), 
see 13 Hatspury’s SraruTes (2nd Edn.) 1097, 1110.] 


Cases referred to: 

(1) O'Connor v. Hume, [1954] 2 All E.R. 301. 

(2) Regor Estates, Ltd. v. Wright, [1951] 1 All E.R. 219; [1951] 1 K.B. 689; 
115 J.P. 61; 3rd Digest Supp. 

(3) Samuel v. Salmon & Gluckstein, Ltd., [1945] 2 All E.R. 520; [1946] Ch. 
8; 115 L.J.Ch. 103; 173 L.T. 358; 2nd Digest Supp. 

(4) Rush v. Matthews, [1926] 1 K.B. 492; 95 L.J.K.B. 409; 134 L.T. 571; 
31 Digest (Repl.) 688, 7796. 

(5) King v. Cadogan (Earl), [1915] 3 K.B. 485; 84 L.J.K.B. 2069; 113 L.T. 
895. 

(6) Property Holding Co., Ltd. v. Clark, [1948] 1 All E.R. 165; [1948] 1 K.B. 
630; [1948] L.J.R. 1066; 31 Digest (Repl.) 671, 7682. 

(7) City Permanent Building Society v. Miller, [1952] 2 All E.R. 621; [1952] 
Ch. 840; 3rd Digest Supp. 


Appeal and Cross-appeal. 

The tenant appealed and the landlord cross-appealed against an order of His 
Honour JupGE Rerp, at West London County Court, dated July 29, 1954. By 
an underlease dated Nov. 4, 1952, the landlord demised to the tenant the premises 
known as Flat 4, 5 Cornwall Gardens, Kensington, for a term of fourteen years 
determinable at the expiration of seven years. The flat was a dwelling-house 
within the meaning of the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1939. The tenant paid to the landlord a sum of £850 before the underlease 


was executed and later brought the proceedings in the county court to recover , 


the £850 on the ground that it was a premium within the meaning of the Landlord 
and Tenant (Rent Control) Act, 1949, s. 2(1).. The landlord counterclaimed for 
the rectification of the underlease. As on Mar. 24, 1954, the landlord conveyed 
his interest in the underlease to John Thomson and Winifred Thomson, he 
joined the assignees as defendants to the counterclaim. The county court judge 
dismissed the claim and the counterclaim and both parties appealed. 


W. A. Fearnley-Whittingstall, Q.C., and S. N. Bernstein for th 
» Y.C., - NV. t : 
M. Ahern for the landlord. ? : rs 
D. H. Wild for the defendants to the counterclaim. 

er Cur. adv. s 
Mar. 2. The following judgments were read. MS 


SIR RAYMOND EVERSHED, M.R.: The tenant’s claim to heGemen £850 
(which was expressed, as will hereafter appear, as part of the consideration for 


A 


H 
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A the demise) is based on an allegation of its being a “‘ premium” within the 
meaning of the Landlord and Tenant (Rent Control) Act, 1949, s. 2 (1), and the 
definition section, s. 18 (2) of the same Act. If the £850 was in truth such a 
premium, then it is recoverable by virtue of s. 2 (5) of the same Act. 

To dispose first of one point, the learned judge said that if he had decided for 
the tenant he would have given judgment for half the sum claimed, namely, 

B £425, on the ground that she herself had, in fact, provided only half. The 
relevant facts are that one Boggis, who was a friend of the tenant, gave or ad- 
vanced to her £425 towards payment of the £850; but the whole £850 received 
by the landlord from the tenant was paid, in fact, by a cheque drawn by the 
tenant after certain deductions in respect of matters of account between them. So 
far as Mr. Boggis came at any stage into contact with the landlord, he was acting 

C as the tenant’s agent in any event, and, as I have already stated, the whole sum 
of £850 in suit was paid by the tenant to the landlord, who gave her a receipt 
therefor. The deed itself, further, so records, and the landlord would appear 
to be bound by the deed. I, therefore, differ on this point from the judge. If 
the tenant succeeds in the action she can, in my judgment, succeed for the whole 
sum of £850. 

D The underlease, dated Nov. 4, 1952, is expressed to be made between the 
landlord, ‘“‘ which expression shall where the context so admits include the 
person for the time being entitled to the reversion immediately expectant on the 
determination of the term of the one part ”’, and the tenant, of which term there 
is a corresponding definition. The first clause was as follows so far as material: 


“In consideration of the sum of £850 paid by the tenant to the landlord 
on or before the execution hereof (the receipt of which said sum the landlord 
hereby acknowledges) and of the rent and covenants by the tenant hereafter 
reserved and contained the landlord hereby demises to the tenant... 
To hold the demised premises unto the tenant for the term of fourteen years 
from Nov. 1, 1952 (determinable nevertheless as hereinafter mentioned) 
paying therefor yearly during the said term the rent of £190 by equal 
quarterly payments.” 


E 


F 


Clause 2 contains the following tenant’s covenants: 


““(1) To pay the rents on the days and in the manner aforesaid.” 


It will be noted that the word is “‘ rents ” in the plural. 


“<(15) Not to assign underlet or part with the possession of the said premises 
or any part thereof for all or any part of the said term without first giving 
one month’s previous notice in writing to the landlord and offering to 
surrender to the landlord the said premises and in the event of the landlord 
giving notice in writing to the tenant within four weeks of the service of any 

H such notice by the tenant of his desire to take a surrender of the said premises 
the tenant will forthwith surrender the said premises to the landlord or as 
he may direct In the event of the landlord taking @ surrender of the said 
lease at any time he shall upon completion of such surrender repay to 
the tenant such portion of the said £850 paid hereunder by the tenant calcu- 
lated on the basis that the said £850 so paid as aforesaid was commuted rent 
covering a period of fourteen years so that for each year of the term re- 
assigned to the landlord shall render the landlord liable to repay to the 


tenant the sum of £60 14s. 3d.” 
and there was then a proviso to take effect in the event of the landlord not 
choosing to accept a surrender, which I can’pass over. Clause 3 contains the 
landlord’s covenants, and para. (2) provides that the tenant 
“paying the rents hereby reserved and performing and observing the 


several covenants ”’, 
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Clause 4 (3) contains A 


shall peaceably enjoy the premises (rents again plural). 
the following not unimportant provision: 
“Tf either party shall desire to determine the term hereby created at be 
expiration of the seventh year and shall give to the other party six mont Ss 
previous notice in writing of such his desire then immediately on the expira- 

- tion of such seventh year the present demise and everything herein contained 
shall cease and be void but without prejudice to the rights and remedies 
of either party against the other in respect of any antecedent claim or 


breach of covenant.” 


I will now turn to the relevant terms of the Landlord and Tenant (Rent 


Control) Act, 1949. Section 2 is in these terms: 

‘“* (1) A person shall not, as a condition of the grant, renewal or continuance 
of a tenancy to which this section applies, require the payment of any 
premium in addition to the rent. (2) Subject to the provisions of Part 2 
of Sch. 1 to this Act, a person shall not as a condition of the assignment of a 
tenancy to which this section applies, require the payment of any premium.” 


Part 2 of Sch. 1 is entitled, and the title is sufficient reference to it: 


‘Premiums allowed on assignment where before commencement of Act 
premium paid on grant of tenancy.” 
Section 2 (3) provides: 
“This section applies to any tenancy of a dwelling-house, being a tenancy 


to which the principal Acts* apply, such that when the dwelling-house 
is let under the tenancy it is a dwelling-house to which the principal Acts 


apply.” 


I have already said that there is no question as to the application of that sub- 


section. Section 2 (5) is as follows: 


‘Where, under an agreement made after Mar. 25, 1949, any premium 
has been paid which, or the whole of which, could not lawfully be required 
under the foregoing provisions of this section . .. the amount of the 
premium .. . shall be recoverable by the person by whom it was paid.” 


It is under that sub-section that the tenant claims in the present action. Section 


2 (6) imposes criminal liability: 


“A person requiring any premium in contravention of this section shall 
be liable on summary conviction to a fine not exceeding £100, and the 
court by which he is convicted may order the amount of the premium, or so 
much thereof as cannot lawfully be required under this section, to be repaid 
to the person by whom it was paid.” 


Then sub-s. (7) provides: 


“Section 8 of the Increase of Rent and Mortgage Interest (Restrictions) 


Act, 1920, is hereby repealed.” 


Section 18 (2) 
definition is: 


“ the expression ‘ premium ’ includes i 
any fine or other like s d 
other pecuniary consideration in addition to rent.” ia 
It will be noted that the vital sub-section, s. 2 (1) 
“required ” by a person “as a condition ” 
respect the Act of 1949 follows s. 8 (1) 
indicated, was by the Act of 1949 re 


a l.e., the Rent and Mortgage Interest R 
of the Landlord and Tenant (Rent Control) Act, 1949, 


contains, as I have indicated, definitions, of which the material 


» Speaks of a premium being 
of the grant of a tenancy. In that 
of the Act of 1920, which, as I have just 
pealed. That sub-section combined, in 


E 
' 


F 


en 


: 


q 


strictions Acts, 1920 to 1939, see s. 18 (3) 


= 


C.A.] WOODS v. WISE (Sir R. EversHen, M.R.) 771 


effect, the terms of s. 2 (1) of the present Act and the definition in s. 18 (2) and 
was in the following terms: 


“A person shall not, as a condition of the grant, renewal, or continuance 
of a tenancy or sub-tenancy of any dwelling-house to which this Act applies, 
require the payment of any fine, premium, or other like sum, or the giving 
of any pecuniary consideration, in addition to the rent, and, where any such 
payment or consideration has been made or given in respect of any such 
dwelling-house under an agreement made after Mar. 25, 1920, the amount 
or value thereof shall be recoverable . . .” 


Section 8 (2) imposed the criminal liability now to be found in sg. 2 (6) of the 
present Act. The Act of 1920 substantially changed the form of the language 
which had previously been used in dealing with this problem. I turn to the 
Increase of Rent and Mortgage Interest (War Restrictions) Act, 1915, s. 1 (2) 
which read: 


** A person shall not in consideration of the grant, renewal, or continuance 
of a tenancy . . . require the payment of any fine, premium, or other like 


9 


sum.?*: 


and went on to provide that such a sum should be recoverable. It will be 
observed that in the Act of 1920 there was a change from “ consideration ” to 
“condition ” and the imposition of criminal liability for infringement of the 
prohibition. To that point I must refer hereafter. 

I now turn to the conclusion of the learned judge in the present case, which 
was that the sum of £850 paid as recorded in the underlease was outside the 
scope of the Act because the £850 was in truth not a premium but part of the 
rent expressed and recovered, as the judge observed “in rather abnormal form.” 
The learned judge said: 


“In the result I conclude that the landlord thought throughout, rightly 
or wrongly, that the standard rent of the flat was £263 10s. He thought, 
therefore, that if he let for fourteen years he would be entitled to collect in 
all fourteen times that amount, and further that he could take some of that 
rent in advance so that if he let at a yearly rent of £190 he could take by way 
of rent in advance fourteen times £73 10s. That amounts to £1,029, so that 
if he let for £190 a year he had something over £1,000, so to speak, to turn 
round on.” 


After referring to the fact that he was sure the landlord was alive to the advantage 
of collecting some rent in advance, the learned judge went on to say: 


**T think that he had no intention of getting more from the flat than the 
Rent Acts allowed him to take but that he thought that by approaching 
the matter in the way I have described he was keeping on the right side 
of the law.” 


Later the judge said: 

““T think that I must endeavour to determine without any assistance 
from the meaning of the term ‘ rent ’ whether the £850 here falls within the 
mischief of the Act as a premium. So far as the general policy of the Acts 
is concerned the material sections replace and extend corresponding pro- 
visions of the Act of 1915, s. 1 (2), and the Act of 1920, s. 8 (1), and I think 
it plain that Parliament has been trying to protect tenants under conditions 
of housing shortage against the rapacity of landlords. I do not think Parlia- 

-ment intended to expose landlords to the rapacity of tenants, and the real 
crux seems to me to be whether in any given case of doubt the landlord is 
seeking to make out of the tenant more than the Rent Acts allow him to take. 
I am fortified in this view by observing that a landlord who requires a 
premium exposes himself to criminal proceedings. ‘This is rather a border- 
line case. I am satisfied that the landlord in the present case was not 
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endeavouring to obtain from the tenant more than the Acts allowed, but 
that he was trying to obtain that amount in a rather abnormal form. Of 
course if he had been so ill advised as to describe the £850 as a premium, 
or as a fine or as other pecuniary consideration in addition to rent, he would 
have brought himself within the mischief of the Act of 1949, s. 2 (1). But 
‘he did not do that. The £850 is simply described as a sum and in el. 2 (15) 
of the underlease part of the sum is made in certain circumstances repayable 
on the basis that it is commuted rent. In my judgment it escapes (but 
only just) from the sub-section ... I think that commuted rent, which is 
what the payment here was, remains a payment in the nature of rent though 
it is, so to say, capitalised, and since it remains in the nature of rent, it is rent 
and not a premium which is demanded.” ; 


It appears reasonably clear (apart, at any rate, from the effect of cl. 4 (3) of 
the underlease which I have read) that on the judge’s findings the transaction 
was not the sort of thing at which the legislation really aimed, that is, the getting 
of some further consideration for the demise over and above the permitted rent. 
Nevertheless, the question is one of the meaning of the Act. . Was this sum a 
premium of the character made recoverable by the Act ? 

The point as stated is really a short one, though I have found it difficult, and 
it has led to no little argument. The tenant says: “ Whatever was in the 
landlord’s mind, and however the sum was arrived at, according tothe ordinary 
sense of the bargain as expressed in the underlease, and also according to the 
evidence and the judge’s findings, the £850 was a * premium ’, and a premium 
which the landlord required as a condition of the demise. It was something 
different and distinct from that which was agreed as ‘rent’. In the terms of the 
deed it was ‘commuted rent’; that is, something pro tanto substituted for 
rent.’? The landlord, on the other hand says: ‘‘ No; the terms of the deed 
and the evidence—particularly the contemporary correspondence—and_ the 
findings show that the £850 was not a premium or fine or some consideration 
over and above rent, but was essentially part of the rent quantified as such and 
satisfied in a particular way. Accordingly, if it still retained the essential 
attributes of rent, it would not be a premium. In any case it was not required 
by me as a condition of the grant.” There was a good deal of discussion of the 
question whether it was permissible for the court to hear extrinsic evidence 
of the bargain as made, or whether the court in this matter was confined to the 
deed. 

It is convenient for me to deal first with that point, and I conclude that extrinsic 
evidence was clearly admissible, though, as will later appear, the result of so 
concluding is far from decisive of the case. I note that the present is not an 
action on the deed; the question here is whether the tenant has a statutory right 
of action under s. 2 (5) of the Act of 1949. Moreover, if she has, then prima 
facie the landlord has done that which was illegal, and for which he is liable to 


« een 


A 


criminal proceedings. As a matter of principle, therefore, evidence must be HH. 


admissible to prove the true nature of the transaction. But, further, the evidence 
is required not to vary the deed, but with a view to explaining and proving what 
was in truth the consideration. For this purpose extrinsic evidence has always 
been admissible. 

In Norton ON DEEDS (2nd Edn.) 219, the principle is thus stated: 


“If the consideration is stated inaccurately, or is not stated at all, or if 


part only of the consideration is stated, evidence is admissible to prove the 


true consideration, so as it be not inconsistent with the consideration 
stated in the deed.” . 


That matter was also dealt with by Romer, L.J., in O’Connor v. Hume (1), in @ 


passage ([1954] 2 All E.R. at p. 306) which was cited to us in argument and is ~ 


as follows: : 


‘IT am satisfied that the court has no right to resort to correspondence 


I: 
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and oral evidence for the purpose of striking out, for that is what it comes 
to, an important provision which the parties agreed on and expressed in the 
agreement. The general rule with regard to extrinsic evidence is that such 


evidence is not admissible to add to, vary, modify, or contradict a written 
instrument.” 


I refer also to Regor Estates, Ltd. v. Wright (2), and since that case also has 
some bearing on a later part of my judgment, I will read two passages from 
the leading judgment of CoHEeN, L.J. That was a case in which a premium 
had been charged on the grant of a tenancy at a time when, in the circumstances 
of the case, the lease being for a term of years, the requirement of a premium 
was not unlawful. The question in that case was whether, in the events which 
had later happened, the action by the landlord for payment*of one of the instal- 
ments of the premium was an unlawful demanding or requirement of a premium 
for the continuance of the tenancy, and the court, among other things, con- 
sidered the argument put forward by the tenant that although the sum in 
question had been expressed as a premium, it was in truth a disguised part of 
the rent and as such in excess of the recoverable standard rent. The relevance 
for present purposes of that argument is obvious. The learned lord justice said 
([1951] 1 All E.R. at pp. 223, 224): 


‘** Looking at the lease in the present case purely by itself, for the reasons 
I have given, I should come to the conclusion that it was an agreement for 
the payment of a premium so far as the £360 was concerned and not an 
agreement for the payment of additional rent. In dealing, however, with a 
matter of this class and the effect of a document relating to the Rent 
Restrictions Acts, we are not confined to the terms of the document, and we 
are bound to look at the transaction as a whole and consider whether it is 
within the prohibition of the Acts. In a different connection UtHwart, J., 
made some observations in Samuel v. Salmon & Gluckstein, Ltd. (3), in 
which he makes it clear that we are not bound by the vocabulary the parties 
have chosen to use. In that case he held that the premium was rent.” 


The learned lord justice then cited a passage from Uruwart, J.’s judgment, and 
went on (ibid., at p. 224): 

“ Counsel for the tenant referred us to the decision in Rush v. Matthews (4), 
where the parties had plainly attempted to evade the Rent Restrictions Acts 
by providing for weekly payments and calling them premiums in a separate 
document. On the facts of that case the court had no hesitation in coming 
to the conclusion that there was a pure evasion of the Acts, within the 
mischief of the Acts, and, therefore, the premium could not be enforced.” 


I conclude, therefore, that the learned judge was right to admit evidence in the 
present case, but, as I have indicated, the difficulties of it are by no means at 
an end. 

I must now refer back to the judge’s summary of the evidence. For the sake 
of brevity I will take a limited number of extracts: 


‘The landlord said he told the tenant that the rent was £263 10s. a year 
for a fourteen year lease. She said she would like a flat at a lower rent as 
she did not want so large a yearly commitment. She asked if she took a lease 
for fourteen years whether she could pay a sum of commuted rent so that 
her annual rent would be about £200. The landlord said he would think it 
over. He did, and then rang her up and said that if she was taking a lease 
for fourteen years and wanted to pay a rent of about £200, the balance would 
come to £1,000 over £190 a year... The tenant said that the landlord 
started negotiations by telling her that the rent was £150 and £50 rates and 
that she must pay £1,000 key money. She said she hadn't got £1,000 but 
would go and see the flat. This she did and said that she liked it and would 
make an offer. Next she and Mr. Boggis saw the landlord at the flat. They 
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offered him £250 each and after some hard bargaining settled at £850. Later 
the tenant and Mr. Boggis went to the landlord’s flat when the tenant 
tried to get the landlord to take off the £850 an amount of £148 which the 
landlord’s wife owed the tenant and succeeded to the extent of £100. That 
was the tenant’s account of the matter.” 
It is clear from what I have said that there was an acute conflict, and, further, the 
judge placed no particular reliance on either the tenant or the landlord as wit- 
nesses of truth. The judge said: 

“The landlord called his wife as a witness to support him and the tenant 
‘called Mr. Boggis. Of the four I consider Mr. Boggis the only reliable 
witness.” 

The pity was that Mr. Boggis could only give evidence covering so little of the 
material ground. Of Mr. Boggis the judge said: 

‘‘ He knew nothing of premiums or their illegality but was aware that the 
landlord was asking £190 a year and £1,000 down. Having seen the flat 
he said to the landlord ‘Too much money’. The landlord showed them 
out. On the doorstep Mr. Boggis said ‘ I'll give you £500.’ The landlord 
said ‘No’, but the ice was broken and in a few minutes the figure of £850 
was agreed.” ; 

Finally, there is a point on which the judge naturally relied: 


“She (the tenant) had got in touch with her solicitors and Mr. Hulkes, 
an experienced managing clerk, was there to represent them. Neither the 
landlord’s wife nor Mr. Boggis was there, but the tenant was supported by 
Mrs. Poole her secretary ... ”’ 


After referring to a letter to which I shall also have to allude, the judge said: 


“T attach a good deal of importance to that letter. In the first place it 
emanates from the tenant’s side; in the second place it must have been 
the result of the instructions received by Mr. Hulkes at the meeting at the 
shop, and so shows quite plainly that the idea of commuted rent is no 
afterthought conceived only when the trouble had arisen but was already 
in contemplation before the deposit was paid.” 


The effect, as I have already indicated, of the acceptance of Mr. Boggis’ evidence 


was limited as his participation in the transaction was limited. But that does not 


involve the rejection of all the landlord’s evidence, for otherwise the learned 
judge must have held that the sum was a premium. For such would inevitably 
have been the result if he accepted the tenant’s story that the sum was demanded 
as key money. 

Therefore, as I construe the learned judge’s findings, he held: (i) that the 
landlord regarded the £850 as a capitalised amount of part of the rent which he 
could lawfully demand; (ii) that the actual figure of £850 represented a dis- 
counted calculation, reached by bargaining, of the full amount which the landlord 
regarded himself as entitled to claim on account of rent; and (iii) whether or not 
the tenant fully apprehended what the landlord said or had in mind, she at least 
understood that the £850 was ‘‘ commuted rent ”; for as appears in the passage 
to which I have just referred in the evidence, Mr. Hulkes got that phrase and 
got that idea from her. This last-mentioned view is strongly borne out by the 
correspondence on which, as I have said, the judge relied, and I will read three 
letters from it. ; 

The first is from the tenant’s then solicitors to the solicitors for the landlord: 


“We have been instructed to act for [the tenant] who is proposing to 
rent an unfurnished flat from your client [the landlord] and we shall be 
glad to receive draft lease for approval at your early convenience. Our 
client has already paid to yours the sum of £85 being ten per cent. of a sum 


A 


a 
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which our client is paying to yours by way of commuted rent and it was 
arranged that you would let us have your client’s receipt for this sum.” 


That was acknowledged, and the solicitors for the landlord say: 


- . we note that £85 has been paid as deposit and we will obtain a 
receipt from our client.” 


That they did, and on Oct. 29, 1952, they wrote: 


“ We thank you for your letter of the 20th inst., and we now send you here- 
with the draft lease with a copy for your use. We also enclose our client’s 
receipt for the sum of £85 in respect of the deposit on the payment of £850 
which is to be paid at completion by way of commuted rent. The standard 
rent for this flat must be taken at £263 10s. which was the rent at which it was 
first let but you will find on your search that the maximum rent at which 
this flat can be let as fixed by the. Kensington Borough Council is £300 per 


2° 


annum... 


These findings of fact by the learned judge are, of course, conclusive. It 
follows, in my judgment, that if it be the fact that the tenant did not fully 
understand the nature of the £850 and the basis on which it was calculated, 
that is, even if she thought she was paying key money, the consequence is still 
not fatal to the landlord, since a recoverable premium must be a sum in fact 
“required ” as such by the landlord. The first question, however, is, was the 
£850 a “‘ premium ” at all within the Act ? We were referred to King v. Earl of 
Cadogan (5), where WARRINGTON, L.J., in the course of his judgment, said 
([1915] 3 K.B. at p. 492): 


““T need not say anything about the meaning of the word rent, but 
* premium ’, as I understand it, used as it frequently is in legal documents, 
means a cash payment made to the lessor, and representing, or supposed to 
represent, the capital value of the difference between the actual rent and 
the best rent that might otherwise be obtained.” 


In that case the question at issue related to the right of a lessee of licensed 
premises to recover a certain amount of licence duty that was proportionate 
to the increased rent or premium payable in respect of the premises being 
let as licensed premises. It was a case in which none of the conceptions 
with which we are now familiar underlying the Rent Acts had any application at 
all. Nevertheless, the words used by the learned lord justice are in truth very 
wide, and if they are applicable to the present case, they would indubitably 
cover the £850 with which we are concerned. 

Counsel for the defendant conceded that if, before the Rent Acts were ever 
thought of, a bargain had been made between a prospective landlord and a pro- 
spective tenant substantially of the kind and in the manner alleged by the landlord 
in his evidence in the present case—that is, the periodic rent being reduced on 
terms that a lump sum were paid on or before the execution of the lease calculated 
so as to represent the value of the reduction in the rent originally proposed—- 
the lump sum would naturally and properly be regarded as a “ premium ". 
But the landlord’s case was that, in what may be called ‘‘ Rent Act cases ”, the 
presence of special and important considerations vitally affects the matter and 
may produce a different result. Thus it is, in the first place, significant that 
Parliament has not been content to leave the word “ premium ” to be construed, 
according to its ordinary sense, as a well-known word, but has applied special 


words of definition: 
“The expression ‘ premium ’ includes any fine or other like sum and any 
other pecuniary consideration in addition to rent.” 
(See s. 18 (2) of the Act of 1949.) According to counsel for the landlord, the sa 
and purpose of the definition are to distinguish a premium from pncirse is ae 
properly speaking and for the purposes of the Rent Acts, 1s — rent, 


776 ALL ENGLAND LAW REPORTS 1955 [Vol. 1~ 


confine the meaning of premium accordingly to considerations a pay- A 
ments which are not, properly speaking, “rent” or part of the “ rent". In 
cases under the ordinary law, unaffected by the Rent Acts, the question, how 
much rent should be payable under, and what other considerations there should 
be for, a demise were matters for free bargaining. A landlord might charge any 
sum that he could get for rent. If he preferred, he could charge a low rent and 
demand a ‘“ premium” or lump-sum payment. There was no purpose such as B | 
now exists in any attempt to disguise the one in the shape of the other. In these 
circumstances the word “rent” , even though not confined to the old common 
law meaning of that for which distress might be levied, would naturally and 
ordinarily be used to signify the periodic payments under a demise in contrast 
to lump-sum or other kinds of consideration. The question in King v Earl of 
Cadogan (5) was one which arose under the Finance Act, 1912, and did not (as do C 
the Rent Acts) involve any limit on the amount of rent which might be charged; 
and the language of WARRINGTON, L.J., should be read against that unrestricted 
background. c 
In the case of ‘‘ rent restricted dwellings ’’, on the other hand, it is of the essence 
of the matter that there is a strict limit on the amount which the landlord may 
lawfully charge for rent; and it is a further purpose of the Rent Acts, as counsel D 
for the landlord emphasised, to prevent landlords avoiding the statutory pro- 
hibition on excessive rents by disguising in other forms that which is, in truth and 
in fact, the rent (see, for example, the observations of this court in Property 
Holding Co., Lid. v. Clark (6)). Notwithstanding these considerations, counsel 
for the tenant was at one time inclined to go to the length of saying that any 
‘‘]ump-sum ” payment was a premium even though it was shown to be nothing E 
more than a payment of rent in advance; and he referred to City Permanent 
Building Society v. Miller (7), and particularly to the judgment of Hopson, L.J., 
in that case. In my judgment, it is in any event unnecessary, for the purposes 
of the present case, to go to that length. On the other side, it was suggested by 
counsel for the landlord that, if the tenant were entitled to succeed in the present 
case, an easy way would be provided for avoiding the Rent Acts; alla landlord F 
would have to do would be to reduce the rent to a figure below two-thirds of the 
rateable value of the premises and then he could charge, by way of ‘“‘ premium ”’, 
any lump-sum figure that he liked, or could obtain, with impunity. I cannot for 
my part think that the arm of the law would be so short as to disable it from 
dealing appropriately with such a case as that last suggested, if it appeared that 
the so-called premium was, in truth and substance, nothing more or other than 
the rent quantified and provided for in ‘‘ an abnormal form”. In Regor Estates, 
Ltd. v. Wright (2), the tenant attempted, unsuccessfully on the facts, so to 
establish. But where, on the facts, such a quantification of the rent was established 
-and found, after due apportionment, to exceed the permitted rent, it seems to 
me that the court would have no difficulty in providing the appropriate remedy. ~{ 
It is against this background, which I have thought it right to state at some 
length, that counsel for the landlord says that the present case must be judged; 
and, so judged, he says, the £850 is properly found not to have ceased to be 
“rent ”’, and, therefore, not to be a “ premium ”’ at all within the meaning of 
the Act of 1949. I have stated the nature of the argument, but it is, of course, 
necessary to have regard to the terms of the underlease itself. For I agree with I 
counsel for the tenant that whatever may have been in the minds of the two parties 
in arriving at the figure of £850, the terms of the deed might convert it, inevitably, 
into a ‘‘ premium ” within s. 2 (1) of the Act. The elaborate provisions of 
cl}. 2 (15) of the deed do, however, support, in my judgment, the view that, 
according to the substance of the matter (and in cases of this kind the court 
will always look at the substance of the matter) the sum of £850 was not intended 
to lose its quality and identity as a computation of, and provision for, part of 
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the permitted rent. I have already read cl. 2 (15)*, and I shall not read it again, 
but merely state by way of reminder that it was that clause that gave to the 
landlord a right in certain circumstances to require a surrender on terms that he 
then recouped a proportionate amount of the £850 described as “ commuted 
rent”. On the other hand, it is the’ fact that no corresponding provision was 
added to el. 4 (3) of the deed. This gave to either party a power to determine at 
the end of seven years. If there had been added to this clause words corres- 
ponding to those found in cl. 2 (15) it would, as it seems to me, have been difficult 
for the tenant to deny that the sum of £850 had retained throughout its character 
of rent. As cl. 4 (3) stands, however, it may be said with great force that in 
some circumstances at least the £850 has lost this character of rent; and I am 
not satisfied that the answer given by the learned judge (namely, that in the 
event of termination of the lease by the landlord the tenant would have remained 
as a statutory tenant) suffices to meet the point. On the other hand, it is plain 
from the extrinsic evidence, which I have already held to be admissible, that the 
point having been raised on the tenant’s behalf was treated as covered by the 
terms of cl. 2 (15). 
In the inquiries before contract No. 25 was this: 


“If the landlord is to have the right to terminate the lease at the end of 
seven years it is difficult to understand how he can also claim that the £850 
to be paid is for commuted rent on a fourteen year term ”’ 


to which the answer was: 
“Your amendment to draft lease covers this ”’ 


and that amendment was the insertion into what is now cl. 2 (15) of the 
provision for recoupment of the proportionate part of the £850 in the event of 
surrender. The answer given, though accepted, appears to me to have been 
plainly inadequate. But it does not, in my judgment, follow that if the landlord 
should determine the underlease in accordance with cl. 4 (3) the tenant would 
not in all the circumstances have a valid right to a return of an appropriate part 
of the £850, or, at least, would not have an answer, after becoming a statutory 
tenant, to any attempt to increase the periodic rent above the existing figure 
of £190. Counsel for the tenant also in this connection drew attention to the 
fact that. a payment of £85 had been made by way of deposit. As to this, 
however, I refer to the terms of the letter written by the tenant’s solicitors on 
Oct. 20, 1952, and to the answer of Oct. 29. 

I have dealt at length with the point which was mainly argued before us; 
and on it there is, as it seems to me, great force in counsel for the tenant’s 
contention. I do not, however, find it necessary to express a conclusion on it, 
for there is a further point which, in the circumstances of the case, is to my mind 
decisive in the landlord’s favour. The language of s. 2 (1) of the Act of 1949 is: 

‘A person shall not, as a condition of the grant . . . require the payment 
of any premium.” 
As I follow s. 2 (5), the right of the tenant to recover the £850 depends on her 
establishing that that sum was a premium “ which could not lawfully is 
required ” under sub-s. (1); that is, that it was a premium required by the 
‘** condition ”’ of the grant. 
oom Decsslited that in the short original Act of 1915—the Increase of ae 
and Mortgage Interest (War Restrictions) Act, 1915—it was provided by s. 1 (2): 


“A person shall not in consideration of the grant, renewal, or continuance 
of a tenancy of any dwelling-house to which this Act applies require She 
payment of any fine, premium, or other like sum in addition to therent... 


i “premium ” should be re- 
The sub-section went on to provide that any such “ premium ~ 8 


coverable from the landlord. In its context in s. 1 of the Act, the provision was 





* See p. 769, letter G, ante. 
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plainly intended, in my judgment, to prevent evasion of the prohibition of 
unauthorised increases of rent by means of the device of a so-called ‘‘ premium ”’. 
The Act of 1915 was repealed and replaced by a more elaborate Act, the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, in which restrictions on 
premiums found its place in s. 8 (1) which provided: 


‘* A person shall not, as a condition of the grant, renewal, or continuance 
of a tenancy or sub-tenancy of any dwelling-house to which this Act applies, 
require the payment of any fine, premium, or other like sum, or the giving 
_of any pecuniary consideration, in addition to the rent, and, where any such 
payment or consideration has been made or given in respect of any such 
dwelling-house under an agreement made after Mar. 25, 1920, the amount 
or value thereof shall be recoverable by the person by whom it was made or 


”? 


given... 


Sub-section (2) rendered a person requiring a premium in contravention of the 
section liable to criminal proceedings. 

It will be seen, then, that the Act of 1920, s. 8, which combined, in effect, 
s. 2 (1) of the Act of 1949 and the definition in s. 18 (2) of that Act, (i) for the 
first time made the requiring of an unauthorised premium a criminal offence; 
but (ii) changed the original formula from “in consideration of the grant ” to 
“as a condition of the grant”. It is true that the prohibited “ requiring ” 
covers—formerly by the terms of s. 8 (1) of the Act of 1920 and now by the 
effect of the definition in s. 18 (2) of the Act of 1949—a pecuniary “ considera- 
tion’; and see also in the case of an assignment the terms of Part 2 of Sch. 1 
to the Act of 1949... Even so, however, that which is prohibited by s. 2 (1) 
of the Act of 1949 must be ‘‘ required ”’ as a ‘‘ condition ”’ of the grant. In my 
judgment, the change of language from the Act of 1915 cannot be regarded as 
without significance. The conception of “‘ requiring” some money payment as a 
“condition” of the grant of a tenancy is well understood. To my mind, 
there is a real distinction between such a requirement as a condition precedent 
to the grant of a tenancy (on any terms) on the one hand, and, on the other 
hand, the provision in the lease or contract of tenancy for payment of some 
lump sum by way (as in the present case) of compounding of rent and in 
addition to the periodic rent. It is the former, and the former only, which is 
prohibited and made the subject of criminal proceedings. The latter, for reasons 
which I have already stated, if not in truth a disguised premium required as a 
condition of the grant, might, at least, be properly regarded as a disguised 
part of the rent. 

Whatever the reasons for the change of language, the question in the present 
case is whether the tenant has proved that the payment of the £850 was 
“required ”’ of her by the landlord as a “ condition ”’ of the grant of the tenancy. 
If the tenant’s evidence had been accepted—that is, to the effect that the landlord 
required this or some similar sum as ‘‘ key-money ”’, as a condition precedent to ° 
the grant of any tenancy at all—then I should have thought she would beyond 
doubt be entitled to succeed. The same would, prima facie, be true if the £850 
was arrived at as a lump-sum payment without reference to, and derivation from, 
the permitted rent; for in such case the natural inference would be that the sum 
had in truth been required as a condition of the grant. As I understand the 
findings of the judge, however, the landlord agreed to the sum of £850 being 
inserted as part of the consideration representing a compounding of the sum of 
£73 10s., part of the total rent which he, at any rate, honestly believed that he 
could exact, and as part of an arrangement whereby the periodic rent was 
reduced from £263 10s. to £190 per annum. Why the arrangement took this 
form it is not necessary to say. It may well have arisen from the circumstance 
that the tenant was fortunate enough to have a friend who was willing to provide 
her with a lump sum, but who might well have been unwilling to pledge himself 
to payment of the whole or part of a periodic rent. However that may be, and 
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whatever may have been in the tenant’s mind beyond the fact that to her 
the sum represented ‘“ commuted rent ”, I am unable to see that the £850 
has been shown by the tenant to have been a premium required by the landlord 
“as a condition of the grant ’”’. 

On this question, as on the question whether the sum of £850 was a “ premium ”’ 
at all, the terms of the underlease itself must also be considered. I do not repeat 
what I have already said as regards cl. 2 (15) and cl. 4 (3) and as regards the 
“ deposit ”. In my judgment, these matters do not suffice to outweigh the other 
considerations to which I have referred so as to produce the result that if the 
£850 was a premium it was a premium required by the landlord as a condition of 
the grant. In all the circumstances, therefore, I have come to the conclusion, 
on the special facts of the present most difficult case, that the tenant failed to 
prove the facts necessary to bring her case within s. 2 (5) of the Act of 1949, 
and I would dismiss the appeal. 

There remains the cross-appeal for rectification. According to the counter- 
claim, the landlord asked that the underlease should be rectified by inserting 
between the words “ rent of ” and the words ‘‘ £190” in cl. 1 thereof the words 


“ £263 10s. per annum payable as to £73 10s. thereof by a single commuted 
payment of £850 on or before the execution hereof being the sum herein- 
before referred to and as to the remainder thereof that is to say the sum of.”’ 


In my judgment, the answer given by the learned judge to this claim is conclusive. 
He said: 


“In my judgment the counterclaim fails. The landlord’s solicitor on 
one side and Mr. Hulkes on the other, gave evidence that they were satisfied 
with the form of the document as executed. Neither lay client was capable 
of formulating the matter as it was sought to be formulated by the defence. 
The landlord has therefore failed to establish any common intention contrary 
to the terms of the underlease ...” 


It is, in my judgment, clear on the facts that the bargain made by the tenant 
and the landlord or their respective solicitors was, in this respect, accurately 
represented by the underlease which they signed; and that, in any event, the 
landlord wholly failed to prove any different bargain in the terms claimed in his 
counterclaim. I shall, I hope, be forgiven for dealing thus shortly with the matter. 
In my judgment, the counterclaim fails and must be dismissed. 


BIRKETT, L.J. (read by Str RaymMonpd EvERSHED, M.R.): I agree with 
the decision that the appeal should be dismissed, and that the cross-appeal 
should also be dismissed. It is a decision based on the special and peculiar 
facts of the case, as they must be presumed to have been found by the learned 
county court judge. Sim RAYMOND EVERSHED, M.R., has stated the facts of 
the case, the contentions of counsel, the relevant statutes, and has construed 
what he regards as the findings of fact by the learned judge, so that I may add 
all that I desire to say in a very much shorter form. ce 

The questions to be decided were whether the payment of £850 was a premium 
within the meaning of s. 2 (1) of the Landlord and Tenant (Rent Control) Act, 
1949, and s. 18 (2) of the same Act, and whether the landlord as a condition 
of the grant to the tenant of the underlease in question had required the 

e £850. 

PeThe ae county court judge, without using precise language, seems to 
have decided: (i) the £850 was not a premium within the meaning of the Act, 
because it never lost its character as rent, and the standard rent was ek 
exceeded; (ii) the £850 was ‘‘ commuted rent ”’ to the knowledge of oe ae 
and therefore not a premium. He made no express finding whether oe mes im ; 
had made the payment of the £850 a condition of the grant, or . net ner " 

landlord had required it. When the learned judge says that the it : nen a 
but only just escapes, from the sub-section ” he must mean, I think, 
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£850 had difficulty in escaping from the definition of ‘‘ premium ”’, and once A 
he had decided that the £850 was not a premium, the tenant’s case failed. 
I think the following three passages from the learned judge’s judgment embody 
the substance of his decision: 
“This is rather a border-line case. I am satisfied that the landlord 
_ in the present case was not endeavouring to obtain from the tenant more B 
than the Acts allowed, but that he was trying to obtain that amount in 
rather an abnormal form. 
“T am sure that the defendant was alive to the advantage of collecting 
fourteen years rent in advance... I think that he had no intention 
of getting more from the flat than the Rent Acts allowed him to take but 
that he thought that by approaching the matter in the way I have described 
he was keeping on the right side of the law. C 
“J think he must have said something to the tenant about a payment 
of rent in advance, indeed it may have been she who suggested it. I doubt, 
however, whether with their combined knowledge of English any elaborate 
discussions had taken place, but it seems to be plain that commuted rent 
or rent in advance must have been discussed before Mr. Hulkes [the 
managing clerk of the solicitors acting for the tenant] came on the scene.” 


The tenant was a Belgian with a limited knowledge of English, and the land- 
lord came from Czecho-Slovakia and, apparently, spoke English fluently but 
imperfectly. How the phrase “ commuted rent ” originated in these circum- 
stances is a little obscure, but there is no doubt it was in existence when Mr. 
Hulkes came on the scene; and the learned judge was naturally much impressed 
by this fact. 

The history of the Rent Act legislation shows that one of the primary purposes 
was to make sure that the landlord could not wreck the whole design by obtaining 
in one way or another sums of money from the tenant in addition to the 
permitted or standard rent. The learned judge appears in the present case 
to have examined the wording of s. 18 (2) of the Act of 1949 and then said: 
“This landlord has not received any fine or other like sums or any other 
pecuniary consideration in addition to rent’’, and therefore the contention that 
the £850 was a premium within the definition failed. But the learned judge 
appears to have made another finding of fact which appears to me to make 
it impossible for this court to disturb his judgment, and that finding was that 
whether or not the landlord originated the idea of ‘commuted rent”, she q 
certainly agreed to the sum of £850 being made part of the consideration, that 
sum representing a compounding of an agreed part of the total rent which 
the landlord genuinely believed he was justified in taking. Some discussion 
took place whether or not the judge could listen to the oral evidence of the 
parties, but, in my opinion, he was clearly right in admitting it. He found 
the evidence of the tenant and the landlord to be unreliable, and the only witness H 
on whom he could place any reliance added nothing to the solution of the real 
problems in the case. 

What the landlord did in the present case was to calculate the standard rent 
of the flat, divide it into two portions of £73 10s. and £190, calculate the sum — 
of £73 10s. paid in advance for fourteen years, allow a discount because the: 
sum is being paid at once instead of being spread over the years, and thus I 
arrive at the sum of £850 in respect of that portion of the rent. The remaining 
portion of the rent, £190, was to be paid as periodic rent in the ordinary way. 
The learned county court judge said this method was abnormal but quite legal, | 
masmuch as the landlord had never received, or attempted to receive, more 
rae ems eth ie on toes 4 sie entitled. Tt is not necessary for the © 
per ared 4 ees fs o decide whether the learned judge was right in saying — 

he stances of the present case the £850 was not a premium within 

the definition section. The matter was concluded for him when he found that 
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the landlord would not get more than the standard rent. He never considered 
whether the lump sum made up in the way I have indicated could yet be a 
“premium ”’ despite the fact that the total amount to be received would not 
have exceeded the standard rent legally permissible. 

On the facts in the present case’ the landlord would have received in the 
first year of the tenancy the sum of £263 10s., whereas in fact he received £1,040, 
some of which in the ordinary way would not have been payable for many years. 
Most important questions at once arise. Was this “ commuted rent” in the 
circumstances of the present case still to be regarded as rent within the meaning 
of s. 18 (2) of the Act of 1949, or had it changed its character? Was it not 
to be regarded as a sum, calculated, no doubt, on what the standard rent might 
have been, but, nevertheless, no longer rent in the meaning given to it in the 
definition? If, for example, the learned judge had found that the landlord 
required the payment of this sum of £850, calculated in the way it was as 
“commuted rent”, as a condition of the grant of the tenancy to the tenant, 
would it not be regarded as a premium within the meaning of s. 18 (2) of the 
Act of 1949, and recoverable under s. 2 (5)? It is not necessary for the decision 
in the present appeal that an answer should be made to these questions, for 
the second point in the appeal seems to me to be conclusive on the learned 
judge’s finding. The prohibition laid on the landlord is that he shall not require 
the payment of a premium as a condition of the grant, and if he does so, the 
tenant under s. 2 (5) can recover any sum so paid as a premium, because it 
could not lawfully be required. In the three passages from the learned judge’s 
judgment which I cited in an earlier part of this judgment it is plain that the 
landlord ‘“‘ was alive to the advantages of collecting fourteen years’ rent in © 
advance’, and “‘ must have said something to the tenant about a payment 
of rent in advance’, yet the whole effect of the learned judge’s judgment is 
to make it plain that in his opinion the £850 was never ‘“‘ required’ by the 
landlord as a condition of the grant of the tenancy of the flat, but, on the 
contrary, the initiative may well have come from the tenant and the agreement 
was in accordance with her wishes. 

The tenant’s case before the learned county court judge was that the £850 
was demanded by the landlord as “‘ key money ”’, as a condition of the grant 
of the tenancy, but the judge rejected this evidence entirely, and after listening 
to the oral evidence and considering the underlease and the correspondence, 
he came to the conclusion that the tenant’s case failed. I would decide this 
appeal on the ground that it was not shown that the landlord required the 
payment of a premium as a condition of the grant of the tenancy of the flat. 
With regard to the counterclaim, I agree with what Str RayMonD EVERSHED, 
M.R., said and have nothing to add. 


ROMER, L.J.: The consideration expressed in the underlease of Nov. 4, 
1952, from the landlord to the tenant was twofold and consisted first of ‘i the 
sum of £850 paid by the tenant to the landlord on or before the execution 
of the lease, and, secondly, ‘“‘ of the rent and covenants by the tenant ”’ there- 
after reserved and contained. The main issue on the appeal is whether the 
sum of £850 is recoverable by the tenant by virtue of s. 2 (5) of the Landlord 
and Tenant (Rent Control) Act, 1949, notwithstanding that it formed an 
important part of the consideration for the term of years which was granted 
to her, and which she is still enjoying. 

As a preliminary to this question the point arises whether the tenant s claim 
to recover this sum as being an illegal premium falls to be determined solely 
according to the terms of the lease, or whether extrinsic evidence as to the 
intention of the parties is also admissible. The learned county court judge 
admitted oral and other evidence of intention, and in my opinion he was plainly 
right in doing so. As he pointed out, the tenant is in substance charging the 
landlord with committing a criminal offence, and the landlord is, in my judgment, 
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clearly entitled to prove that the agreement between himself and the tenant A i 
was innocent, and to show what the mutual intention of the parties really was. 
If this were not so a mere copying error of a clerk in a document might result in 
a quite unwarranted finding of criminal intent on the part of the persons who had 
executed it—for example, the mistaken substitution of £250 for £150 in an 
agreement for purchase of some article of which the maximum controlled price B 
is the latter figure. Moreover, the extrinsic evidence is not sought to be intro- 
duced in the present case with a view to contradicting anything that 1s expressed 
in the lease, but in order to show what was the true nature of the £850, which, 
it-is to be observed, is nowhere described in the lease as a “‘ premium 22. The 
evidence, accordingly, may properly be considered, but inasmuch as the judge 
found himself able to place but little reliance on what the tenant or the landlord 
or the landlord’s wife told him when they were in the witness-box, their testimony 
(which was the principal evidence on the main issue) does not advance the matter 
very far. The judge obviously rejected the tenant’s evidence that the landlord 
demanded ‘‘ key money ”’, for that, if true, would have been the end of the case. 
But he finds, I think, that the landlord throughout thought that he was entitled 
to receive commuted rent, and that description of the £850 was used both by 
the landlord and by the tenant at the interview which Mr. Hulkes, the tenant’s D 
legal adviser, attended on Oct. 18 or 20, 1952. Further, the £850 was also 
referred to as ‘‘ commuted rent ” in Mr. Hulkes’s letter to the landlord’s solicitors 
on Oct. 20, 1952, and was similarly described in their reply of Oct. 29. Mr. 
Boggis’ evidence, which the judge accepted, does not appear to me to be in 
any way conclusive as to the nature of the payment which the tenant agreed 
to make. It does little more than elucidate the way in which it was eventually E 
quantified. I accordingly conclude that the sum in question was regarded by 
both parties to the lease as being “‘ commuted rent’”’ (whatever the phrase 
may mean), and it was, indeed, on that very basis that the calculations which were 
envisaged by cl. 2 (15) of the underlease were to be made in the event of the 
tenant surrendering the premises. 
There was considerable discussion before us whether, on this basis, the £850 F 
ought properly to be regarded as a “‘ premium ”’ for the purposes of s. 2 (1) of the 
Act of 1949. There can, I think, be little doubt but that a payment which is 
made on the grant of a lease and which represents a discounted payment of rent 
in advance would in most cases fall within the judicial explanations which are 
to be found in the reports of what constitutes a “‘ premium’”’. (See, forexample, _. 
per WARRINGTON, L.J., in King v. Earl of Cadogan (5) ([1915] 3 K.B. at p. 492).) G 
Counsel for the landlord, however, submitted that in s. 2 (1) of the Act the word 
““ premium ”’ is used in a special sense, namely, in contra-distinction to rent, and, 
therefore, that so long as a landlord of rent-controlled premises receives no more 
in all than the standard rent a pre-payment of part of that rent does not constitute 
a “ premium ’’; for the payment is referable, and referable only, to a part of the 
standard rent. On the other hand, said counsel for the landlord, if and to the H 
extent that the landlord receives a payment which is in excess of the total standard 
rent of his premises calculated over the period of any lease which he grants, that 
excess is not rent or in any way referable to rent and is accordingly an illegal 
premium and recoverable by the tenant. It may be that in certain circumstances 
and to a limited extent the demand of some pre-payment of rent as a condition 
of granting a lease may be lawfully demanded by a landlord; but as the point I 
does not, in my view, arise in the present case for decision, I would prefer to 
express no concluded opinion on it. If, however, this appeal depended on 
the alleged right of the landlord to demand £850 ‘‘ commuted rent ” as a condition 
of granting the tenant a fourteen-year lease in 1952, I should have felt the greatest 
difficulty in deciding in his favour—and apart altogether from the fact that the 
lease contained no provision for the return of any part of this sum to the tenant 
-‘n the event of the lease being determined by the landlord at the end of the 
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seventh year under cl. 4 (2). If the landlord could lawfully have demanded this 
payment, then I can see no logical reason why a landlord should not require 
payment of substantially the whole of the standard rent in advance as a condition 
of granting a lease for fourteen years, or twenty-one years, or any other term 
of years. In my judgment, such a payment would be clearly within the scope 
and object of s. 2, and none the less because if it were added to the rent reserved 
by the lease eo nomine and spread over the demised term it would not exceed 
the aggregate standard rent for the period. It seems to me that, although the 
primary object of s. 2 (1) was to prevent landlords from circumventing the 
disadvantages of the standard rent by demanding a premium in addition to it, 
a subsidiary object, and one within the language of the sub-section, was to 
prevent the exaction of payments of a capital nature from tenants who would, 
in many cases, be unable to raise them. 

As I have indicated, however, the question of what does and what does not 
constitute an illegal premium does not, in my opinion, fall for decision on the 
present appeal. The reason for this is that the tenant failed to prove, in my 
judgment, an essential ingredient of her claim under s. 2 (5) of the Act of 1949, 
namely, that the landlord required payment of the £850 as a condition of granting 
the lease. That she had to establish this is apparent, I think, from the language 
of the sub-section which, so far as material, is in the following terms: 


“ Where, under an agreement made after Mar. 25, 1949, any premium has 
been paid which, or the whole of which, could not lawfully be required 
under the foregoing provisions of this section . . . the amount of the premium, 
or so much thereof as could not lawfully be required or have been required, 
as the case may be, shall be recoverable by the person by whom it was paid.”’ 


In order to determine the effect of this sub-section it is necessary to ascertain 
what premiums cannot lawfully be required under the earlier provisions of the 
section; for it is only those premiums that can be recovered under sub-s. (5). 
The prohibited premiums are (so far as lessors, as distinct from assignors, are 
concerned) those which a landlord requires, in addition to the payment of rent, 
“as a condition of the grant, renewal or continuance of a tenancy ”’ of a dwelling- 
house, being a tenancy to which the principal Acts* apply, such that when the 
dwelling-house is let under the tenancy it is a dwelling-house to which the 
principal Acts apply. It is an essential feature of these unlawful premiums that 
their payment has been “required as a condition of the grant’’, and it follows 
that premiums which do not possess this characteristic are not within the 
section. Further, the onus is on the tenant, in my opinion, to prove that a 
premium does possess that offending characteristic before he can recover it. 
Did the tenant establish this by her evidence in the present case? She sought 
to do so by saying, in effect, that the landlord demanded the £850 as key money 
for the grant of the lease, and if the judge had accepted her evidence the sum 
would have plainly qualified for repayment on the ground that its payment had 
been ‘“‘ required”. The landlord, on the other hand, said that 80 far from 
requiring it the tenant herself had suggested an initial payment in’ order to 
obtain a lower rent, and if this were true, then, clearly, the payment did not 
possess the prohibited feature of having been required by the landlord. But the 
judge did not accept the tenant’s evidence, nor do I think that he accepted the 
landlord’s evidence. He did accept Mr. Boggis’ evidence, but this gentleman 
had no testimony to offer on this particular point. There was no other evidence 
on it, and, therefore, in my opinion, the tenant failed to discharge the onus 
which lay on her of proving that the £850 came within the prohibited category 
of premiums. ba : 
A breach of s. 2 (1) of the Act of 1949 is an offence and can be visited with 
penal consequences. It follows from this, in my judgment, that the courts 





* T.e., the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939; see Landlord 
and Tenant (Rent Control) Act, 1949, s. 18 (2). 
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should not attribute to it a scope beyond which its language reasonably requires. A 
The sub-section does not say (as it presumably would have said if such had 
been the intention of Parliament) that “ a person shall not receive the payment 

of any premium in addition to the rent’. Had it been expressed in those terms, 
then a premium would be illegal even if the intending tenant himself desired 

to pay one in consideration of obtaining a rent lower than the standard rent 
—as, indeed, the landlord said that the tenant desired in the present case. B 
The sub-section is not, however, so expressed, and, in my judgment, a landlord 
does not infringe its provisions or lay himself open to penalties by receiving 

a premium which has not been required by him as a condition of granting 
(or renewing or continuing, as the case may be) a tenancy; but subject, of 
course (as was pointed out by SoMERVELL, L.J., in his judgment ({1954] 2 All 
E.R. at p. 303) in O'Connor v. Hume (1)) to the transaction not being a “‘sham”. C 
The question in any given case of whether the landlord so required a premium 
which he had received would be one of fact for the trial judge to determine on 
the evidence which was adduced before him. The orius would be on the tenant, 
however, to establish that the sub-section had been infringed, and the learned 
judge did not find that the tenant had discharged this burden in the 
present case. I am, therefore, of opinion that her action was rightly dismissed, D 
and for the above reasons and those stated by my brethren I agree that this 
appeal must fail. I agree, further, that the cross-appeal for rectification should 
also be dismissed. 


Appeal dismissed; cross-appeal dismissed. Leave to appeal to the House of 
Lords refused. 


Solicitors: Cohen cd: Cohen (for the tenant); J. Rothwell Dyson & Co. (for E 
the landlord); Pengelly & Co. (for the defendants to the counterclaim). — 
[Reported by F. Gurrman, Esq., Barrister-at-Law.] 
CHANCERY DIVISION. . 


PRACTICE DIRECTION. 


Infant—Guardian—A ppeals from county courts or courts of summary jurisdiction 
—Guardianship of Infants Acts, 1886 and 1925. 
Infant—Marriage—Consent—Appeals from county courts or courts of summary G 

jurisdiction—Guardianship of Infants Acts, 1886 and 1925. 

Order 55a, r. 6 (4), of the Rules of the Supreme Court provides that within 

ten days after service of the notice of motion which originates an appeal from 
an order made or refused under the Act of 1886 or the Act of 1925, the appellant 
shall obtain an appointment for the purpose of obtaining the judge’s directions 

as to the hearing of the appeal. ast 

Before giving such directions and deciding (inter alia) whether the parties 
shall be permitted to adduce further evidence, the judge will require to see and 
consider the reasons on which the county court judge, or the justices, made the 
order under appeal. : 

The appellant’s solicitors should therefore apply for a statement of the reasons 
for the decision complained of, and lodge it with the judge’s clerk when obtainin | 
the above mentioned appointment. : 

By direction of Roxsures, J. 


W. 8S. JONES, 
Chief Registrar. 


s 


March 14, 1955. 
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A AGLIONBY v. COHEN. 


(QUEEN’s Bencw Division (Harman, J., sitting as a judge of the Division), 
February 22, 23, 1955.] 


Landlord and Tenant—Recovery of possession—Judgment for possession— 
Tenant ejected by landlord without intervention of sheriff. 

B A tenant of a furnished room in the landlord’s dwelling-house was given 
a valid notice to quit. He refused to vacate his room, and the landlord 
brought an action for possession. The tenant entered no appearance, 
and the landlord signed judgment against him in default. The landlord 
did not sue out the writ of possession, but himself removed the tenant’s 
property from the room and took possession without the aid of the sheriff. 

C Held: the landlord’s right to evict a trespasser from his property, using 
only so much force as was necessary, was not ousted by his successful action 
at law for possession: as the tenant had not been caused to change his 
position by reason of the landlord’s taking the court proceedings, the 
landlord was entitled, notwithstanding his judgment for possession, 
personally to evict the tenant. . 

D Dictum of Parrrson, J., in Doe d. Stevens v. Lord (1839) (6 Dowl. at p- 266) 
not applied. 

Dictum of Srr Epwarp Coxe, C.J., in Harris v. Austin (1615) (1 Roll. Rep. 
at p. 215) applied. 
{ As to Expulsion of a Trespasser, see 33 Hatspury’s Laws (2nd Edn.) 15, 
para. 22; and for cases on the subject, see 43 Digest 395, 177-189.] 


Cases referred to: 

(1) Hemmings v. Stoke Poges Golf Club, [1920] 1 K.B. 720; 89 L.J.K.B. 744; 
122 L.T. 479; 43 Digest 395, 179. 

(2) Harris v. Austin, (1615), 3 Bulst. 36 (81 E.R. 31); 1 Roll. Rep. 211 (81 
E.R. 438); 19 Digest 385, 2091. 

(3) Lacy v. Berry, (1659), 2 Sid. 155; 82 E.R. 1308. 

F (4) Doe d. Stevens v. Lord, (1839), 6 Dowl. 256; 7 Ad. & El. 610 (112 E.R. 

600); 8L.J.Q.B. 97; 21 Digest 464, 446. 


Action. 
The plaintiff claimed possession and mesne profits in respect of a room in 


his dwelling-house which had been let to the defendant, and on May 29, 1952, 
a signed judgment in default of the defendant’s appearance. He did not sue out 
the writ of possession, but on June 11, 1952, took possession of the room, 
removing the defendant’s property. On Aug. 28, 1952, the judgment for 
possession was set aside on the application of the defendant, who then filed 
a defence and counterclaim alleging that no valid notice to quit had been 
served and that the plaintiff's entry was wrongful and in respect of damage 
suffered by the defendant by reason of his ejectment from the room. 


H. L. P. A. Sieghart for the plaintiff, the landlord. 
R. WN. Hales for the defendant, the tenant. 


HARMAN, J.: The plaintiff was the landlord of the defendant who 
occupied a furnished room in a house and had certain rights to share in the 
T kitchen and garden at a weekly rental. Having given what he alleged to be 
an adequate notice to quit, the plaintiff brought this action in ejectment by 
writ dated May 6, 1952. The writ was personally served on the defendant on 
May 9, 1952, and, he entering no appearance, judgment in default was signed 
on May 29, 1952. Subsequently there were proceedings before the master to 
assess the mesne profits. 
For some reason not apparent to me, the solicitors then acting for the 
plaintiff did not take further steps to enforce the judgment by calling in the help 
of the sheriff. It would have been better had they done so. The plaintiff, 
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becoming apparently impatient of the law’s delays, took the matter into his 
own hands and by his wife as his deputy entered the property on June i, 
1952, put the defendant’s chattels outside the room and thereafter retained 
possession of it against the defendant. 

[His LorpsHIP stated the subsequent course of the proceedings, v1zZ., that 
the defendant obtained an order on Aug. 28, 1952, setting aside the judgment of 
May 29, and filed a defence and counterclaim alleging that no valid notice to 
quit was served and that the plaintiff had wrongfully broken and entered the 
defendant’s premises and had ejected him causing him special damage. His 
Lorpsuir reviewed the evidence concerning the notice to quit and, having 
found that the defendant had been given on Apr. 6, 1952, valid notice to quit on 
May 3, 1952, turned to the question whether the entry was wrongful, and con- 
tinued:] It seems to me that the judgment of May 29, 1952, was a good 
judgment for possession when it was given and that it was set aside on Aug. 28, 
1952, by reason of the untruths deposed to by the defendant, although the 
plaintiff is largely himself to blame because he~did not contradict those 
untruths or cross-examine the defendant about them, as he could have done, 
Therefore, the plaintiff was entitled to sue out his writ for possession, but he did 
not do that. He chose to take the law into his own hands and to enter himself, 
It has been well known to be the law ever since the celebrated case of Hemmings 
v. Stoke Poges Golf Club (1), that, if no more force be used than is necessary, @ 
man may turn a trespasser off his property and put his chattels out of the house, 
but it occurred to me, in the course of the hearing, that if the plaintiff had already 
invoked the process of law and obtained a judgment, that might amount to some 
kind of election which ousted him from his common law rights and made it 
necessary that he should carry the law through to the logical conclusion for which 
he had invoked it. 

I put this matter to counsel for the plaintiff who was, I am glad to say, fully 
alive to it and he addressed me on the subject. It appears to be a matter on 
which there is very little modern authority. In the ANNUAL Practice (1955) 
at p. 842, in the notes under R.S.C., Ord. 47, r. 1, which deals with the writ of 
possession for recovery of land, it is stated: 


“A plaintiff having a judgment for possession may, it seems, enter at his 
own risk without suing out a writ of possession, if he can do so without 
force. See Currry’s ARCHBOLD 1229.” 


Reference to this passage shows it to be based on RUNNINGTON’S EJECTMENT, 
p. 424 and 2 Crompton’s Pract. (Sellon), p. 121. I find also in the 2nd edition 
of WoopraLL ON LANDLORD AND TENANT (1834), at p. 805, these words: 


“The plaintiff having judgment to recover his term may enter without 
issuing out a writ of execution—which is called habere facias possessionem— 
for where the land recovered is certain the recoverer may enter at his own 
peril: and the assistance of the sheriff is only to preserve the peace.”’ 


This is clearly based on the passage in SIDERFIN mentioned below. 

Two authorities were cited in support of this proposition, first an observation 
by Str Epwarp Coxg, C.J., in Harris v. Austin (2) (1 Roll. Rep. at p. 213) 
whereby it appears that the learned chief justice thought it was clear that a 
man, if he does not wish to avail himself of the services of the sheriff, might 
dispense with them. It was nothing more than an obiter dictum, because the 
subject-matter there was the presentation of a clerk to the bishop, but the 
chief justice thought that a good analogy with the case before him was that of a 
man who employed what- used to be called self-help when he might have had 
the services of the sheriff, and the chief justice thought it quite clear that he 
was entitled to do so. 

Second were the observations in StpERFIN referred to above, but, like a good 
many of these old observations, they are merely the reporter’s note. At the 


Cn 
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end of the report of Lacy v. Berry (3) is the following (2 Sid. at p- 156): ‘* Nota, 
que apres tiel recovery l'un poet enter sans le vic °—that is the sheriff, as I under- 
stand it—“‘ car son assistance est forsq. a preserver le peace’; that is to say, the 
reporter thought that the presence of the sheriff was only for the purpose of 
preserving the peace and even after the writ was obtained one might enter if one 
so wished. The note continues: “ <: ceo per curiam”. In other words, that 
was the opinion of the whole court. One does not know what the judges said, 
but only the reporter’s notion of what the court thought. 

One authority, Doe d. Stevens v. Lord (4), tends against that view. It was a 
case arising out of an entry by a mortgagee or a lessor which had been set aside 
because he made his entry more than a year after he had got his order. The 
point was not decided, but PaTTEson, J., did give utterance to a view. after 
hearing argument about it, in these words (6 Dowl. at p. 266): 


ae 


. . . I desire that it may not-go forth that I, for one, assent to the 
doctrine which has been contended for, that a party having recovered in 
ejectment may, by his own act only, and without the authori ty of the process 
of the court, enter upon and retain possession of the land so recovered.” 


So there is that rather weighty opinion that the doubt which I expressed at least 
has justification. 

On the whole, however, I think that the view which I am entitled to take in that 
state of the law is the one I should take apart from authority, viz., that a man does 
not lose his common law rights because he invokes the law up to a certain point. 
The plaintiff did not cause the defendant to change his position in reliance on 
the plaintiff's call on the law and, therefore, it is not really a case of putting him 
to his election and I do not see why, if he chooses to take the risk, though it may 
be a very unwise thing to do, he should not do so. He did that in this case and, 
in my judgment, was entitled to enter as he did. 


Judgment for the plaintiff. Counterclaim dismissed. 


Solicitors: Thornton, Lynne & Lawson (for the plaintiff); Webb-Prosser & Co. 
(for the defendant). . 
[Reported by R. D. H. OsBorne, EsqQ., Barrisier-ai-Law.] 
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Re GROTRIAN (deceased). COX AND ANOTHER v. GROTRIAN 
AND OTHERS. 


[CHancERY DIVISION (Danckwerts, J.), March 2, 1955.] 


Will—Condition—Gift taking effect when the present “war with Germany shall 
terminate’ and “peace be declared ”—Coincidence of termination of war 
and declaration of peace—Rule against perpetuities. 

Perpetuities—Rule against perpetuities—Gift taking effect when the present 
“war with Germany shall terminate ” and “ peace be declared ”’. 

By his will dated Sept. 25, 193% a testator devised and bequeathed real’ 
and leasehold property to his trustees and declared in relation to that 
property (by cl. 8 of his will): “.. . if my son [F.] shall survive me and 
subsequently the present war with Germany shall terminate and peace be 
declared my said son shall thereupon become absolutely entitled to my said 
properties . . . or to the proceeds of any part thereof which may in the 
meantime have been sold or the investments representing such proceeds 
and my trustees shall thereupon transfer to my said son such properties 
proceeds and investments accordingly ”. The testator declared similar 
trusts in relation to a share of his residuary estate. On Nov. 10, 1939, the 
testator died, and on June 17, 1954, his son F. died. On July 9, 1951, a 
notice was published in the London GazEerre that ~ It is notified that the 
formal state of war with Germany is terminated as from 4 p.m. today, 
July 9, 1951”. The notice further stated that the United Kingdom High 
Commissioner in Germany had notified the Federal Government of Germany 
of the termination of the formal state of war in a communication which 
mentioned, among other things, that it had proved impossible to conclude 
a treaty which would dispose of questions arising out of war with the 
German Reich and that the termination of the formal state of war was 
without prejudice to the Occupation Statute or to the decision of questions 
the settlement of which must await the conclusion of a treaty. ) 

Held: (i) F. became absolutely entitled under cl. 8 of the testator’s 
will on July 9, 1951, because the termination on that date of the state of 
war between the United Kingdom and Germany also brought about a state 
of peace, and, therefore, the condition for which the will provided was 
satisfied. 

Dictum of Lorp MacNAGHTEN in Janson vy. Driefontein Consolidated 
Mines, Ltd. ({1902] A.C. at p. 497) applied. 

(ii) the gifts did not transgress the rule against perpetuities because, on the 
true construction of the will, the testator did not contemplate the properties 
being transferred to F.’s legal personal representatives, but intended that F. 
should take only on the specified event happening during F.’s lifetime, and, 
therefore, the gifts would take effect only during a life in being. 


{ As to the Prerogative of the. Crown to Declare War and Peace, see 7 
HaLsBURY’S Laws (3rd Edn.) pp. 290, 291, paras. 610, 612; and for the statutory 
instruments relating to peace treaties, see 5 Hatspury’s Statutory INsTRU- 
MENTS 88 et seq. 

As to Period allowed for the Suspension of Vesting, see 25 HatsBpury’s Laws 
(2nd Edn.) 86, 87, paras. 173, 174; and for cases on the subject, see 37 DiegEstT 
55, 56, 1-12.] 


Cases referred to: 
(1) Janson v. Driefontein Consolidated Mines, Lid., [1902] A.C. 484; 71 


L.J.K.B, 857; 87 L.T. 372; 11 Digest (Repl.) 638, 618. 


(2) Kotzias v. Tyser, [1920] 2 K.B. 69; 89 L.J.K.B. 529; 122 L.T. 795; 29 
Digest 420, 3275. 


(3) Lloyd v. Bowring, (1920), 36 T.L.R. 397; 29 Digest 420, 3276. 


a: 
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Adjourned Summons. 


The plaintiffs as trustees of the will of the testator, Frederick Grotrian, applied 
to the court by originating summons for the determination of the question 
whether on the true construction of the will of the testator, and in the events 
which had happened, the investments which represented the property devised 
and bequeathed by cl. 7 of the will and one half of the residuary estate (a) were 
held by the plaintiffs on the trusts declared in cl. 7 (c) and (d) of the will; or (b) 
ought to be transferred to the personal representatives of the testator’s son 
Frederick Stephen Brent Grotrian. By cl. 7 of his will the testator devised and 
bequeathed his freehold and leasehold properties in Yorkshire to his trustees 
on trust for his said son absolutely if he. should be living at the date of the 
testator’s death and if the then present war with Germany should have been 
terminated and peace should have been declared but if his said son should 
predecease him or if such peace should not have been declared at the date of the 
testator’s death then his trustees should hold the properties on trust (a) for 
sale and to invest the proceeds of sale and (b) to pay the income of such invest- 
ments to his said son during his life and (c) after his death to pay to such son’s 
wife if she should survive him during the remainder of her life and so long as she 
should not have re-married the sum of £300 p.a. out of such income. By cl. 8 
of his will the testator declared that if his said son should survive him and subse- 
quently the then present war with Germany should terminate and peace be declared 
his said son should thereupon become absolutely entitled to his said properties 
in Yorkshire or the proceeds of sale thereof. The facts appear in the judgment. 


G. T. Hesketh for the plaintiffs, trustees of the will. 

S. G. Maurice for the first defendant, the widow of the testator’s son, Frederick. 

J. A. Wolfe for the second to the fourth defendants, children of the testator’s 
son. 

R. Cozens-Hardy Horne for the fifth and sixth defendants, the personal 
representatives of the testator’s son. 


DANCKWERTS, J.: The testator made his will on Sept. 25, 1939, after 
hostilities had broken out between this country and Germany. He made a 
codicil dated Oct. 3, 1939, but that is not material to the point which I have to 
decide. The testator died on Nov. 10, 1939. The testator’s son died on June 17, 
1954. 

By cl. 7 of his will the testator devised and bequeathed his properties in the 
county of York known as Bingley Moor and Burley and Hawkesworth Moors 
and all other if any his freehold or leasehold property in the county of York to 
his trustees on trust for his son Frederick Stephen Brent Grotrian absolutely 
if he should be living at the date of the testator’s death, and “... if the present 
war with Germany shall have been terminated and peace have been declared ”’, 
and added: 


‘‘ but if my said son shall predecease me or if such peace shall not have 
been declared at the date of my death my trustees shall hold the said - 
property upon the following trusts ”’, 


and those trusts included a trust for conversion and a settlement of the property 
which he had, in the other event, given to his son absolutely. He proceeded 


by cl. 8: 


“TI declare that if my said son Frederick Stephen Brent Grotrian shall 
survive me and subsequently the present war with Germany shall terminate 
and peace be declared my said son shall thereupon become absolutely entitled 
to my said properties in Yorkshire or to the proceeds of any part ioe nine 
which may in the meantime have been sold or the investments representing 
such proceeds and my trustees shall thereupon transfer to my said son. 
such properties proceeds and investments accordingly. 
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By cl. 10, the testator devised and bequeathed the residue and remainder of his 
estate of every kind to his trustees on trust for conversion and the usual adminis- 
trative trusts, and directed his trustees to hold the residue (which he called his 
“ residuary estate ”’) 

‘“as to one half part thereof upon the same trusts as are hereinbefore 
declared concerning my property in Yorkshire and as to the other half 

part thereof upon trust for my said daughter absolutely.” 

On July 9, 1951, a notice was published in the London GAZETTE in these terms: 
“Tt is notified that the formal state of war with Germany is terminated as from 
4 p.m. today, July 9, 1951”, which was before the death of the testator’s son. 
The declaration then proceeds as follows: 

“On the instructions of His Majesty’s Principal Secretary of State for 
Foreign Affairs the United Kingdom High Commissioner in Germany 
addressed on July 9, 1951, a communication to the Federal Government of 
Germany in the following terms: * His Majesty’s Government in the United 
Kingdom, bearing in mind that on Sept. 3, 1939, a state of war was notified 
with the German Reich, that active hostilities were ended by the declaration 
regarding the surrender of the German Reich issued on June 5, 1945, but 
nevertheless the formal state of war with Germany has continued to subsist 
so far as the municipal law of the United Kingdom is concerned, and will so 
continue until the appropriate action is taken by His Majesty’s Government 
to terminate it, that through circumstances beyond German control it has as 
yet proved impossible to conclude a treaty which would dispose of questions 
arising out of the state of war with the German Reich, have determined that, 
without prejudice to the Occupation Statute, or to the decision of questions 
the settlement of which must await the conclusion of a treaty, the formal 
state of war between the United Kingdom and Germany shall be immediately 
terminated. A notification is, therefore, being published that the formal 
state of war with Germany has terminated as from 4 p.m. on July 9, 1951.” 

Then there are two paragraphs reserving the effect of the trading with the enemy 
legislation, and certain provisions as regards contracts concluded before the war. 

Lorp MacNAGHTEN, in the well-known case of Janson v. Driefontein Con- 
solidated Mines, Ltd. (1), said ({1902] A.C. at p. 497): 

‘‘T think the learned counsel for the respondent was right in saying that 
the law recognises a state of peace and a state of war, but that it knows 
nothing of an intermediate state which is neither the one thing nor the other 
—neither peace nor war. In every community it must be for the supreme 
power, whatever it is, to determine the policy of the community in regard 
to peace and war.” 


If that statement by Lorp MACNAGHTEN applies accurately to the present case, 

_it seems to me plain that the declaration or proclamation of July 9, 1951, not 
only terminated the state of war between the United Kingdom and Germany, 
but it also brought about coincidentally a state of peace between the two countries. - 
It is argued, however, on behalf of those who oppose the claim of the personal 
representatives of the son, that, in the somewhat different circumstances which 
have prevailed since the breaking out in September, 1939, of the last war, the 
statements by Lorp MacNAGHTEN are no longer applicable to the present 
situation. ; 

Reference has been made to cases decided as a result of the end of the war 
of 1914-18, Kotzias v. T'yser (2), and Lloyd v. Bowring (3), in aid of the arguments 
on behalf of both parties. Those cases, however, seem to me to have nothing 
whatever to do with the problem which I have to decide today. Both those 
cases depended on a situation which was essentially different, and in particular 
it is to be noted that there was a statute passed specifically for the purpose of 
deciding the date of the termination of the war of 1914-18 called the Termination 
of the Present War (Definition) Act, 1918. That Act enabled His Majesty to 
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declare by an Order in Council what was the exact date when the war was to be 
taken to have been determined. By the Order in Council of Feb. 9, 1920*, the 
date of the termination of the war with Germany and the substitution of peace 
was determined by not only the making of a peace treaty between the United 
Kingdom and Germany, but by the ratification of that treaty in a particular 
manner, and the date selected as a result was Jan. 10, 1920. That matter was 
specifically provided for. 

After the cessation of hostilities on May 9, 1945, between the two countries 
on the occasion of the last war the matter was not dealt with in the same manner. 
It might have been dealt with in a similar manner, but it was not, and it does not 
seem to me to follow that the situation could not be determined in some other 
manner than by statute as in 1918. It seems to me as plain as can be that the 
termination on July 9, 1951, of the state of war between the two countries also 
brought about a state of peace. 

It seems to me, therefore, that according to the terms of cl. 8 of the will the 
condition was satisfied because the war with Germany thereupon terminated 
and peace was declared. It is true that the notice of termination did not in terms 
refer to peace, but it is still true to say, at any rate in a situation of that kind, 
that the termination of war and the declaration of peace are coincident events, 
and that the declaration of the termination of the war, by inference necessarily 
declared the state of peace to arise again between the two countries concerned. 

There is, however, another point which has been taken against the personal 
representatives of the son, that the provisions of cl. 8 offend against the rule 
against perpetuities, because the termination of the war might be regarded as 
such an uncertain event when this clause was put into the will, at any rate 
by pessimists, that the war might continue for a longer period than lives in 
being and for twenty-one years from the death of the survivor. The pessimistic 
view is one which must be regarded as a possible view. If, therefore, that is the 
effect of the clause it would seem that the event to take place before the son’s 
interest came into being might result in his interest being avoided by the rule 
against perpetuities. It seems, on the face of it, rather a hard and somewhat 
unnatural situation. But, fortunately, I think that there is a construction which 
can fairly be put on the clause which prevents that point having any application. 
Clause 8 concludes, after reference to the event which is to decide the matter, 
that the son shall thereupon become absolutely entitled to the testator’s properties 
in Yorkshire or to the proceeds of any part thereof which may in the meantime 
have been sold or the investments representing such proceeds, and that the 
testator’s trustees are thereupon to transfer to his said son such properties 
proceeds and investments accordingly. It is plain to me from that that the 
testator did not contemplate the event of the proceeds or property being trans- 
ferred to the executors or administrators of the son’s estate, and I think that it is 
a fair inference that the testator contemplated that the clause was only to apply 
on the occasion of the event in question happening during the son’s lifetime. 
That being so, of course, it was an event which was limited to the duration of a 
lifetime in being and no trouble arises by virtue of the rule against perpetuities. 
The event, as I have already held, happened in 1951, and the son did not die 
until 1954. : 

Accordingly, as it seems to me, the conditions of the clause were satisfied, and 
the testator’s son during his lifetime became absolutely entitled. 


Declaration accordingly. 


Solicitors: Blyth, Dutton, Wright & Bennett, agents for Rawlins, Davy & Wells, 
Bournemouth (for the plaintiffs and first defendant); Nicholl, Manisty & Co. 


(for the remaining defendants). 
[Reported by R. D. H. OSBORNE, Esq., Barrister-at-Law.] 


*§.R. & O. 1920 No. 264. 
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NOTE. 
GALLER v. GALLER. 


[PRoBATE, DIvoRCE AND Apmiratty Drvision (Barnard, J.), January 31, 
February 1, 2, 3, 4, 7, 8, 1955.) 

Document—Admissibility in evidence—Statement in document—‘ Person t- 
terested ’—Petition for divorce on ground of wife's desertion— Wife alleging 
as just cause that husband guilty of misconduct with another woman— 
Whether other woman a “ person interested ”__Evidence Act, 1938 (1 & 2 
Geo. 6 c. 28), s. 1 (3). 

Divorce—Evidence—Document—Wife alleging as just cause for desertion that — 
husband guilty of misconduct with another woman—Statement by other 
woman in document—‘ Person interested ’—Evidence Act, 1938 (1 & .2 
Geo. 6 c. 28), s. 1 (3). 

[ For the Evidence Act, 1938, s. 1 (3), see 9 HaLsBuRY’s STATUTES (2nd Edn.) 
627; and for cases on the subject, see 22 DicEst (Répl.) 245, 2419-2425.] 

Case referred to: 

(1) Holton v. Holton, [1946] 2 All E.R. 534; 176 L.T. 186; 22 Digest (Repl.) 

245, 2420. 

J. E.S. Simon, Q.C., and P. Panto for the husband. 

A. D. Karmel, Q.C., and G. W. Willett for the wife. 

Petition for divorce. 

The husband presented a petition for divorce on the ground of the wife’s 
desertion as from a date in October, 1948. By her answer, the wife denied that 
she had been guilty of desertion and alleged that she had just cause for with- 
drawing from cohabitation; and she cross-prayed for a decree of divorce on the 
ground of the husband’s cruelty and adultery. As particulars of * just cause ”’, 
the wife alleged, inter alia, that on the evening before she left the matrimonial 
home she had found the husband on a bed with Miss W. in suspicious cireum- 
stances. The wife did not allege that the husband had committed adultery with 
Miss W. ‘ 

Miss W. was resident in Denmark and was unwilling to attend the hearing of 
the suit. The husband’s solicitors wrote to Miss W. and then submitted to her 
a form of questionnaire in which they asked her specific questions, such as “* were 
you on the bed?” Miss W. replied to the questionnaire by letters. 

J. E. S. Simon, Q.C., for the husband: I submit that the letters should be 
received in evidence under the Evidence Act, 1938, s. 1 (1). 

D. Karmel, Q.C., for the wife: I object that the letters are admissible on the 
ground that Miss W. is a “‘person interested’’ within the meaning of s. 1 (3) 
of the Act. I refer to Holton v. Holton (1). Miss W. is charged with misconducting 

. herself with a married man. I submit that this makes her materially interested 

so that the letters are excluded by virtue of s. 1 (3) of the Evidence Act, 1938. 





The sub-section is directed against persons who have reason for bias (i.e., have ° 


a material interest) being allowed to express themselves through a document 
ex parte. The object of this is that the other side shall have an opportunit of 
cross-examining. In Holton v. Holton (1) your Lordship said, in effect ‘hae tee 
mere fact that a person has a sentimental interest did not matter, but the resent 
case goes further because Miss W. is charged with rainon nate Clearl wi m 

submission, if she was charged with adultery she would have a vhatorial itteea 
and you could not have a woman named in that way making a statement and 
having it put in under the Evidence Act, 1938, s. 1 (1). It is equally clear in m 

submission, that it would be wrong to have a written statement from a 
who has been named in the petition not as an adulteress, but as a pe ee 
has misconducted herself by lying on the bed in cireumatanted in which edule 


might be inferred; for the statement would thus b i i 
acme emer tePate s be admitted in a manner which 


C 


a 
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BARNARD, J.: All the things you are saying now I would expect you to 
say on the question of the weight to be attached to the statement, but it does not 
seem to me to justify shutting the statement out. 

D. Karmel, Q.C.: In my submission the present case is quite different from that 
before your Lordship in Holton v. Holto (1), where your Lordship allowed the 
document to be put in. . 

J. E.S. Simon, Q.C.: Miss W. is neither charged with adultery nor is it said 
that the conduct was such as to give rise to a reasonable suspicion of adultery. 
In Pureson oN EviDENCE (9th Edn.), p. 287, it is stated: 

“ It will not be sufficient to exclude the statement to show merely that 

he had a bias in favour of one party rather than another. Section 2 (1) 

[of the Evidence Act, 1938,] makes it quite clear that an ‘ incentive to con- 

ceal or misrepresent facts ’ goes to the weight of the evidence only.” 

I appreciate that Miss W. may have an incentive to conceal or misrepresent the 
facts, but that is dealt with separately in s. 2 (1) of the Act, and goes to weight 
only, and in my submission this is clearly admissible. 


BARNARD, J.: I think that I ought to let this statement in. 


Rule accordingly. 
[At the conclusion of the evidence, His Lorpsure granted a decree nisi in 
favour of the husband, and rejected the prayer in the answer.] 


Solicitors: Bernard Oberman & Co. (for the husband); Walmsley & Stansbury, 
agents for EL. W. Marshall, Harvey & Dalton, Bournemouth (for the wife). 
[Reported by A. T. Hootauan, Esq., Barrister-at-Law.] 


JOHN v. HUMPHREYS. 


[QUEEN’s Bencu Division (Lord Goddard, C.J., Ormerod and Gorman, JJ.), 
March 10, 1955.] 

Street Traffic—Driving without licence—Holder of licence—Onus of proof—Road 
Traffic Act, 1930 (20 & 21 Geo. 5 c. 43),-8. 4 (1). 

Criminal Law—Evidence—Facts peculiarly within knowledge of accused—Driving 
without licence—Onus of proof—Road Traffic Act, 1930 (20 d& 21 Geo. 5 c. 43), 
8241). 

SNe sae of a motor vehicle was summoned for driving without a licence 
contrary to s. 4 (1) of the Road Traffic Act, 1930, which provides: ‘A 
person shall not drive a motor vehicle on a road unless he is the holder 
of a licence ,.. . .”’ The driver did not appear at the hearing of the summons 
but sent a letter saying that he was guilty. It was not proved that the letter 
had been written by him and there was no evidence before the justices whether 
the driver did or did not hold a licence when he drove the motor vehicle. 
The justices dismissed the information. 

Held: the burden of proof that the defendant had a licence lay on 
him because that fact was peculiarly in his own knowledge, and in the 
absence of proof on his part that he had a licence the justices ought to have 
convicted. 

R. v. Oliver ({1943] 2 All E.R. 800) applied. 

[As to the Burden of Proof of facts peculiarly within knowledge of opponent, 
see 13 Haxtspury’s Laws (2nd Edn.) 545, para. 615 (2); and for cases on 
the subject, see 22 Dicusr (Repl.) 38, 180-186 (civil cases), 14 Dicesr 430, 

50 et seq. (criminal cases). 
he ie ale Traffic Act, 1930, s. 4 (1), see 24 HatsBpury’s SratruTeEs (2nd 
Edn.) 575. 

Case referred to: nei bety Pirate as VY 

(1) R. v. Oliver, [1943] 2 All E.R. 800; [1944] K.B. 68; al Eo ; 

170 L.T. 110; 108 J.P. 30; 2nd Digest Supp. 
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Case Stated. 
This was a Case Stated by the justices for the county of Bedford in respect 


of their adjudication as a magistrates’ court sitting at Dunstable. On Oct. 6, 
1954, an information was preferred by the appellant, William John, a police 
officer, against the respondent, George William Joseph Humphreys, that he, 
not being the holder of a licence, drove a motor vehicle contrary to s. 4 (1) 
of the Road Traffic Act, 1930. On Nov. 2, 1954, the magistrates heard the 
information and found the following facts. On Aug. 14, 1954, the respondent 
drove a motor vehicle, of which he was the owner, along High Street, Dunstable. 
The respondent did not appear in answer to the summons, but a letter to the 
court purporting to be written by the respondent was read in which the 
respondent admitted the offence and requested the court to accept a pi of 
guilty. It was contended by the appellant that (i) s. 4 (1) of the Road Traftic 
Act, 1930, constituted an absolute prohibition against a person driving a motor 
vehicle on a road unless he was the holder of a licence; (ii) that having proved 
that the respondent was the driver on the occasion in question no further evidence 
by the prosecution was required, and that the burden of proving that he was 
the holder of a licence was then on the respondent since it was a fact peculiarly 
within his own knowledge. The magistrates were of the opinion that this 
contention was wrong in law and that before the burden of proving that he 
was the holder of a licence passed to the respondent the prosecution must 
establish a prima facie case against him and that mere proof of driving a motor 
vehicle on a road (that not being prima facie a wrongful act) did not establish 
such a case against him. If the contention were correct, the penalty could not 
properly be assessed as proof would be absent as to the date of expiry of the 
driving licence previously held or whether he had in fact ever held such a 
licence. The magistrates therefore dismissed the information. The question 
for the High Court was whether the determination of the magistrates was 
correct in law. 
Peter Lewis for the appellant. 
The respondent did not appear and was not represented. 


LORD GODDARD, CG.J.: At the present moment there is no machinery 
for enabling a plea of guilty to be entered by letter by a defendant before a 
court of summary jurisdiction. In the present case, the police had no further 
evidence. The respondent having admitted the offence, the police did not call 
any evidence except that the police officer said that he had seen a man driving 
a car in Dunstable. The justices refused to convict because they had no evidence 
that the respondent had not a licence. The police said that it was for him to 
prove that he had a licence. The justices were right, as the law is at present, 
in ignoring the respondent’s letter, though, if the police could have proved 
that he was the person who had written the letter, that would have been 
evidence on which they could have convicted. 

Counsel for the appellant points out that s. 4 (1) of the Road Traffic Act, 

1930, provides: 

‘* A person shall not drive a motor vehicle on a road unless he is the 


” 


holder of a licence... : 


and when an Act of Parliament provides that a person shall not do a certain — 


thing unless he has a licence, the onus is always on the defendant to prove 
that he has a licence because it is a fact peculiarly within his own knowledge: 
R. v. Oliver (1). In theory, I suppose, a police officer who sees a car being 
driven in the street can always summon the driver of the car and leave it to 
the driver of the car to prove that he had a licence. It is not to be contemplated 
for a moment, however, that police officers would act in such a way; if they 
did, not only would they have costs given against them, but I should think 
that very severe steps would be taken. In the present case nothing of that 
sort happened. 


A 


Mt 
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Although it is not stated in the Case, we were told, quite rightly in the very 
unusual facts of the present case, that a police officer saw the respondent nearly 
run over a child on a pedestrian crossing, and that he took his number but 
could not stop the car. The car was registered in Shropshire, where inquiries 
were made. It could not be found that the respondent had a licence and so 
he was summoned for driving without a licence. If he had a licence, he could 
have sent the licence to the clerk of the court and said: “ Here is my licence, 
you can see it.” The justices thought that, as he was not there, they could 
not convict him because there was no evidence. They said: 


“ If the appellant’s contention is correct, the penalty could not be pro- 
perly assessed as proof would be absent as to the date of expiry of the 
driving licence previously held or whether he had in fact ever held such 
a licence.” 


All those things the respondent could-have proved if he wanted to. He did not, 
and, therefore, I think this Case must go back to the justices with an intimation 
that there was evidence that an offence was committed, and, as the onus was 
on the respondent to prove that he had a licence, they were bound to convict. 
We are satisfied that he was driving without a licence, and if he did not choose 
to tell the police he had a licence, he must take the consequences and a proper 
penalty must be imposed. It is not to be supposed that police officers will take ° 
these proceedings merely because they see somebody driving in the street and 
without having made proper inquiries. 


ORMEROD, J.: I agree, though I come to the decision with some 
reluctance, as it does seem an extraordinary position that if a police officer 
sees somebody driving in the street, he can at once summon him and put him 
to proof that he has a licence. There is some ground for my reluctance in s. 4 (5) 
of the Road Traffic Act, 1930, which provides that the police may demand a 
licence, and if the person has not got it, gives him an opportunity to produce 
it in the next five days. My first view was that reading the section as a whole, 
there must be some evidence to prove that the respondent did not possess a 
licence. However, having regard to the decision in R. v. Oliver (1), it appears 
to me that there is no alternative but to say that the appeal must be allowed, 
and, therefore, I agree. 


GORMAN, J.: I agree. 
Appeal allowed. 


Solicitors: Turner & Evans, agents for John Q. Clayton & Co., Luton (for 


the appellant). | 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 
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YOUNG v. YOUNG AND KOHLER. 


[PRoBATE, DIVORCE AND ApMIrRALTY Division (Wallington, J.), March 7, 1955.] 


Legal Aid —Costs—Taxation—Counsel’s fee—Undefended divorce suit heard at 
assize town—Legal Aid and Advice Act, 1949 (12 & 13 Geo. 6 c. 51), Sch. 3, 
para. 1 (1)—Legal Aid (General) Regulations, 1950 (S.I. 1950 No. 1359), 
reg. 18 (3). 

On Mar. 25, 1954, the petitioner, who was in receipt of legal aid under the 
Legal Aid and Advice Act, 1949, filed a petition for divorce on the ground 
of the respondent’s adultery with the co-respondent. On June 24, 1954, 
counsel whose chambers were in London and who was a member of the 
Oxford circuit appeared on an undefended divorce petition before a special 
commissioner sitting at Reading to represent the petitioner. The com- 
missioner granted a decree nisi and ordered (i) that the co-respondent’ be 
condemned in costs “to be taxed as between party and party ” and (ii) 
that the “costs of the petitioner be taxed as between solicitor and client 
in accordance with the provisions of Sch. 3 to the Legal Aid and Advice Act, 
1949.” On taxation, the registrar reduced the fee on counsel’s brief from 
seven to five guineas, on the ground that since Reading was both a divorce 
and an assize town the petitioner had the right to make his choice from among 
the counsel on the Oxford circuit who were on the panel of those willing to 
undertake legal aid divorce cases. On a summons to review the registrar’s 
decision, 

Held: the registrar in taxing off the two guineas had acted on a wrong 
principle, and the sum of two guineas would be reinstated in the bill of costs 
both as between solicitor and client and as between party and party; and the 
costs of the summons should be ‘“ costs in the cause.” 

Self v. Self ({1954] 2 All E.R. 550) followed. 


[ Editorial Note. In this case the decree nisi directed a taxation of the 
petitioner’s costs in the cause as between party and party and also a taxation of 
the petitioner’s costs as between solicitor and client in accordance with the 
Legal Aid and Advice Act, 1949, Sch. 3. The form of bill proper to be adopted, 
therefore, contained columns for the amount taxed off and for the amounts 
disbursed or charged both as between solicitor and client and as between party 
and party (for the form, see BurrERwortus’ Costs, Vol. 1, p. 999; and for 
examples of general charges, see Supplement, Divorce, Form No. 29). After 
taxation the bill was certified to the effect that the costs in the cause had been 
taxed as between solicitor and client, although the amount of two guineas 
taxed off counsel’s fee of seven guineas was entered in the column appropriate 
to amounts taxed off party and party items. The court regarded the taxation 
as intended to be both between solicitor and client and between party and 
party, but viewed the certificate as not complying with the decree as it specified 
only taxation between solicitor and client (see p. 798, letter E, post). 

As to Solicitor and Client Costs, see 31 HatsBury’s Laws (2nd Edn.) 212. 
para. 236; and as to Party and Party Costs, see ibid., p. 214, para. 239; ane for 


cases on the principle of taxations as between party and party or solicitor and 
client, see Digest (Practice) 948, 4878-4882. 


For the Legal Aid and Advice Act, 1949, Sch. 3, para. 1 (1), see 18 HaLsBURY’S © 


SratTutes (2nd Edn.) 565. 


For the Legal Aid (General) Regulations, 1950, reg. 18 
> > . 5) 3 
Srarutrory INSTRUMENTS 218.] F OTe a 


Cases referred to: 
(1) Self v. Self, [1954] 2 All E.R. 550; [1954] P. 480. 
(2) Reed v. Gray, [1952] 1 All E.R. 241; [1952] Ch. 337; 3rd Digest Su 
Summons for review of taxation. a 
A decree nisi for divorce, granted on an undefended petition heard at Reading 


A 


P.D.A.] YOUNG v. YOUNG AND KOHLER (Watuineron, J.) 797 


which was both a divorce town and an assize town, condemned the co-respondent 
in the petitioner’s costs of the cause and ordered them to be taxed as between 
party and party. The petitioner was an assisted person and the decree nisi 
further ordered the petitioner’s costs to be taxed as between solicitor and client 
in accordance with the provisions of the Legal Aid and Advice Act, 1949, Sch. 3. 
The petitioner’s bill of costs was carried in for taxation. The bill included a 
disbursement for a fee of seven guineas to counsel for the petitioner, whose 
chambers were in London. In the party and party column of the bill the sum 
of two guineas was entered as taxed off this payment and the bill was certified 
to the effect that the costs in the cause had been taxed as between solicitor and 
client. The petitioner carried in objections to the partial disallowance of the fee 
and applied for a review of the taxation. The nature of the objections and the 
registrar’s answer to them by letter appear in the judgment (see pp. 798, 799, post). 


R. J. A. Temple, Q.C., and T. G. Guest for the petitioner. 
Cur. adv. vult. 


Mar. 7. WALLINGTON, J., read the following judgment: This summons 
was issued for the purpose of obtaining a review of taxation of costs of the 
petitioner against the co-respondent. The review is sought in respect of only 
one item, namely, the sum of two guineas by which the fee of counsel appearing 
for the petitioner in the suit was taxed off the charge (included in the party and 
party costs) of £7 12s., being seven guineas plus 5s. counsel’s clerk’s fee on the 
brief for the petitioner in the suit. It is said that the decision of this summons 
is a matter of public importance, as well as of importance to both solicitors and 
counsel, and on this ground I am invited to deliver my judgment in open court, 
although, of course, I heard the summons in chambers. ' 

The petition was that of a husband, signed on Mar. 24, 1954, and filed on 
Mar. 25, against the wife, and was based on charges of adultery by her with 
the co-respondent, who was duly served with the petition. Neither the wife 
nor the co-respondent filed any answer. The petition had been filed in the 
Oxford District Registry, and the case was heard by Mr. Commissioner GALLOP 
at Reading on June 24, 1954. Neither the wife nor the co-respondent took any 
part in the trial, and the learned commissioner found the charge of adultery 
proved against both the wife and the co-respondent and granted a decree 
nisi, which was made absolute on Aug. 9, 1954. The decree nisi contained the 
usual order as to costs, including the words 

“and condemn the co-respondent in the costs incurred on behalf of the 

petitioner in this cause and such further costs to be incurred on behalf of 

the petitioner as the court shall direct to be costs in the cause, such costs 
incurred and to be incurred to be taxed as between party and party.” 
The petitioner was legally aided under a certificate issued under the Legal Aid 


and Advice Act, 1949, 

“in connection with the following proceedings—prosecuting a suit for 
divorce in the High Court of Justice, Probate Divorce and Admiralty 
Division (Divorce) . . . and enforcing any order for costs.” 

The local legal aid and advice committee by their certificate assessed the peti- 
tioner’s contribution at a maximum of £79, and ordered that his minimum contri- 
bution should be £65 payable by instalments. The effect of the civil aid certificate 
is that both the petitioner and the legal aid fund have an interest in the question 


of costs. The decree nisi, in these circumstances, further ordered that the 


“costs of the petitioner be taxed as between solicitor and client in 
accordance with the provisions of Sch. 3 to the Legal Aid and Advice Act, 
1949.” . 

The petitioner’s solicitors in due course earried in their bill of costs for taxation, 
and the learned registrar in the district registry at Oxford taxed the bill on Oct. 8, 
1954. It is this bill as taxed which is the subject of the present application. 
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The form of the bill provides for particulars of the charges, with their dates, 
between red ink lines in the centre of the sheet. On the right-hand side of the 
space for particulars of charges there are four money columns, two of them 
headed “ solicitor and client ’’ and the other two “party and party’. One of 
these two columns under each heading is for the insertion of payments, and the 
other of charges. On the left-hand side of the centre of the sheet there are four 
similar money columns which are prepared to receive separate indications of any 
amounts for payments or charges which may be disallowed on taxation In respect 
of either solicitor and client or party and party items. On p. 8 of the bill the 
registrar, when taxing the bill, inserted in the disallowance column on the left- 
‘hand side of the sheet “ £2 2s.” opposite the charge in the party and party 
payments column for “ paid his fee and clerk £7 12s.” At the end of 
the bill of costs the registrar has left blank and struck out the form of certificate 
in which provision is made for the insertion of (i) the amount of the party and 
party taxation and (ii) the amount of the solicitor and client taxation. Following 
this, on the same page, there is a typewritten form.of certificate which has been 
completed by the registrar as follows: 


“T certify that the costs in this cause have been taxed as between solicitor 
and client and account as follows :— 


Disbursements £14 18s. 4d. 


Counsel’s fee £12 6s. Od. 
Profit costs £48 16s. 9d. 
Total we ST Giles ld: 


These amounts are all ‘‘ after certificate ”, indicating that they have included 
taxation and allocatur and order fees, and the taxation fee. I suppose that this 
taxation on its face is intended by the registrar to be treated both as between 
solicitor and client and between party and party; in fact the order contained in 
the decree nisi provides for the taxation of costs both as between party and party 
and solicitor and client, and in my view it has not been complied with, in that the 
taxation is certified as being between solicitor and client. 

The co-respondent did not appear before me on the hearing of the summons, 
but proof of personal service of the summons on him was before me on affidavit. 
His name was called outside the court, but he did not attend. I therefore 
proceeded to hear the summons in his absence. Counsel relied on the three 
following submissions: (i) That the registrar failed to tax counsel’s fee on the 
brief on the basis of a solicitor and client taxation, but restricted himself to a 
party and party basis, which, he argued, is wrong in principle. (ii) That the 
registrar failed to recognise and give effect to the general and proper practice of 
including in counsel’s fee in a country case something for time and expense. 
(iii) That the registrar attempted to draw a distinction between counsel attending 
at a divorce court and counsel attending at an assize town. For this distinction, 
he argued, there is no warrant in practice or principle. In the objection to the 
registrar’s taxation the three reasons set out were as follows: . 


“ (i) That counsel had to travel to Reading from London to deal with 
the case which was in the list at Reading. (ii) That there is no local Bar 
at Reading. (iii) That Self v. Self (1) lays down the principle that in cases 
where the above conditions exist counsel is [in an undefended divorce suit] 


entitled to charge and to be allowed on taxation a fee of £7 7s. plus clerk’s 
fee.” 


The answer of the learned registrar to these objections is contained in a letter — 
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A oa = dated Dec. 13, 1954, to the petitioner’s solicitors, and is in the following 


“Dear Sirs, 

‘ George Henry Young v. Evelyn Constance Young. — Divorce. 

In reply to the objections in this case, it may be more convenient if I 
put my answers in the form of a letter. 

“In the first place, I am satisfied that on the merits of this particular 
case which was a short undefended case, a fee of £5 5s. and £2 7s. is adequate, 
and I understand that there is no contention to the contrary, the objection 
to the reduction I have made being based entirely on the decision in Self v. 
Self (1). ' 

** With all due deference, I submit that a distinction can be drawn between 
the circumstances in this case and those in Self v. Self (1). One of the 
grounds on which Sacus, J., based his decision was that, owing to the 
limited number of counsel practising at Brighton, a litigant was deprived of 
his right of choice of counsel from the panel. Brighton is a divorce town, 
not an assize town, Reading is both and I submit that this being so the 
petitioner was not limited to a choice of three counsel, but had the right 
to make his choice from any one of the counsel on the Oxford circuit who 
are on the panel of those willing to undertake legal aid divorce cases. 

**As Sacus, J., points out, the reference to no local Bar is irrelevant, the 
action being tried in the High Court. 

‘“‘ Tf there is substance in my suggestion that a counsel accepting a brief 
in a divorce case tried at an assize town does so as a member of the circuit 
which comprises that town, I submit it is relevant to inquire, in the interest 
of uniformity, what is the practice on circuit as to the assessment of fees by 
clerks of assize and clerks of the peace. Is the distance from London 
travelled by counsel taken into consideration ? For instance, is a counsel, 
a member of a circuit, who travels from London allowed a bigger fee at 
say Gloucester or Hereford than he is at Reading or Oxford, on the ground 
of the extra expense of travel from London, and is it contended that a 
counsel on the Oxford circuit who undertakes an undefended divorce case at 
Shrewsbury is entitled to more than £7 7s. because of the greater distance from 
London ? I submit that these are matters to be taken into consideration 
in order that a uniform scale of fees may be arrived at. It is right to add 
that since the decision in Self v. Self (1) I have had several bills of costs 
brought in for taxation in which a fee of no more than £5 ds. and £2 7s. on the 
brief has been asked for. 

“‘T shall welcome a ruling not only for the sake of uniformity but so that 
I may on taxation allow adequate remuneration for counsel while not 
laying an undue burden on those who have to pay the costs wholly or in 
part, in a great many instances the general public who are not interested 
parties to the proceedings. I am much obliged to you for the loan of your 
papers and the report of Self v. Self (1), which I return herewith. 

Yours faithfully, J. M. Eldridge, Registrar.” 


It follows from what I have said that on this taxation the learned registrar 
has made no distinction between the two forms of taxation, namely, that for the 
purpose of the Legal Aid and Advice Act, 1949, as between solicitor and client, 
and party and party taxation. In my opinion, the difference between a solicitor 
and client taxation and one between party and party is well established. In 
my view, counsel was amply justified in relying on the decision of RoxBURGH, es 
in the case of Reed v. Gray (2). I doubt whether the learned registrar in an 
ordinary case (that is to say, one in which there is no legal aid) would dissent 
from the proposition which I accept, that, shortly and broadly put, a “ solicitor 
and client taxation . . . is substantially a party and party taxation on @ more 
generous scale” (per RoxBURGH, J., [1952] 1 All E.R. at p. 244). Counsel 
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also relied on the judgment of Sacus, J., in Self v. Self (1). SACHS, J ., in that 
case dealt with a similar question of counsel’s fees in relation to a divorce case 
tried at Brighton by a special commissioner in divorce. In that case, as in the 
present, the petitioner in the suit was represented by counsel whose chambers 
are in London. Strangely enough, the reduction in that case was from seven 
guineas to five guineas, and the registrar in that case made it on the ground that 
there were counsel with chambers in Brighton willing to accept briefs on unde- 
fended petitions, and that it would be wrong to allow a higher fee because counsel 
came from London. With great respect to the learned registrar my opinion 1S 
that he has misunderstood the effect of the judgment of Sacus, J., in the case 
‘to which I have just referred. 

I have reached the clear conclusion that the learned registrar in taxing off 
the two guineas to which I have already referred in the present case has acted 
on a wrong principle, and I am, therefore, bound to undertake a review of the 
taxation. Having done so, I reinstate the sum of two guineas in the bill of costs 
as between solicitor and client. I respectfully identify myself entirely with the 
judgment of Sacus, J., and fully agree with all the reasons on which his decision 
is based. Moreover, I conceive it to be my duty to review the taxation from the 
party and party standpoint, having regard to the order for party and party 
costs contained in the decree nisi, and accordingly I reinstate the sum of two 
guineas which the learned registrar has taxed off the party and party bill of 
costs. I direct that the costs incurred in and about this application be “ costs 
in the cause ”, which means that the co-respondent must pay them. The case 
is fit for counsel for the petitioner. 

Order accordingly. 


Solicitors: Burton, Yeates & Hart, agents for Andrew Walsh, Lightfoot & Oo., 
Oxford (for the petitioner). 
[Reported by A. T. Hootanan, Esq., Barrister-at-Law.] 


WEST v. NATIONAL MOTOR AND ACCIDENT INSURANCE 
UNION, LTD. } 
[Court or APPEAL (Singleton, Hodson, and Romer, L.JJ.), March 7, 1955.] 


Insurance—Burglary—Claim—Repudiation of claim without repudiation of 
policy by insurance company. 
The claimant, intending to insure the contents of his house, made a 

proposal for insurance against burglary in which he declared that the full 
value of the contents was £500. The proposal “form required an intending 
assured to state the value of jewellery if it exceeded one-third of the 
declared value, but the claimant made no statement as to this. The 
insurance company accepted the proposal and issued to the claimant a policy 
of insurance against, among other risks, loss by burglary, and the policy . 
provided that the proposal and declaration should be the basis of the 
contract and should be considered as incorporated therein. A burglary took 
place at the claimant’s residence and the claimant’s loss.was agreed at 
£530 5s. in respect of jewellery, £26 17s. 6d. in respect of personal effects and 
£56 in respect of cash. The claimant having claimed for this loss, which was 
a loss within the terms of the policy, the insurance company repudiated 
the claim on the ground of material mis-statement or non-disclosure relating 
to the value of the contents of the residence, but did not repudiate the policy. 
Held: the insurance company could not repudiate the claim without 
, repudiating the policy, and therefore, although it might have been open to 
the insurance company to repudiate the policy if they had wished to do so 
the claimant was entitled to recover. ; 
Appeal dismissed. 


F 
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SS ee ee ee as Avoiding a Policy, see 18 
cre seal Arh In. » para. 588; and for cases on the subject, see 
2 , o<49 et seq. 
ors Sha eee to Accept Repudiation of a Contract, see 8 HALsBuRY’s LAws 
r -) 204, para. 344; and for cases o1 j : 
eae a os ei , 1 the subject, see 12 Diaest (Repl.) 

Appeal. 

The insurance company appealed from a judgment of Lorp GopDARD, C.J., 
dated Nov. 16, 1954, ona Special Case stated by an arbitrator, to whom differences 
arising under an insurance policy against burglary, among other risks, had been 
referred. 

The agreed facts were as follows: On May 19, 1949, the National Motor and 
Accident Insurance Union, Ltd. issued to the claimant a policy whereunder 
certain household goods and personal effects at Westville Bungalow, Cheetham 
Hill Road, Dukinfield, Lancs., were insured against loss and damage by, 
among other risks, burglary, housebreaking, or any attempt thereat in the sum 
of £500 subject to the conditions indorsed thereon. The policy contained a 
condition that all differences arising out of the policy should be referred to the 
decision of a single arbitrator. The policy was based on a proposal form sub- 
mitted by the claimant which declared the full value of the contents at £500. 
The proposal form also required the assured to state the value of the jewellery 
if the same exceeded one-third of the declared value; and the claimant made no 
statement as to this. The form contained a declaration that ‘‘ the above amounts 
represent the full value of the property to be insured ”’. The policy provided that 
the proposal and the declaration should be the basis of the contract and should 
be considered as incorporated therein. The policy granted by the insurance 
company, so far as material, was in these terms: 


‘*“ Now the company agrees that in consideration of the payment to the 
company of the amount above designated ‘ first premium ’, and subject to 
the terms, exceptions, conditions, and memoranda herein contained or 
indorsed or otherwise expressed hereon, all of which are to be read as part 
of the policy and shall so far as the nature of them respectively will permit 
be deemed to be conditions precedent to the right of the insured to recover 
hereunder in the event of any of the said contingencies happening within the 
period from Apr. 13, 1949 to four o’clock in the afternoon of Apr. 13, 1950 
both days inclusive, and during any subsequent period in respect of which 
the insured shall have paid and the company have accepted payment for the 
renewal of this policy, the company will by payment reinstatement or repair 
indemnify the insured against loss, damage, and liability as set out in the 
schedule hereto.” 

The schedule, in the part which dealt with contents, covers loss or damage to 
household goods and personal effects other than certain ones excluded under 


condition 2, 


‘: including cash, Treasury notes, and bank notes to an amount not 
exceeding £25, or 5%, (five per cent.) of the full value of the contents as 
herein declared, whichever is the less ... The total value of gold and 
silver articles, jewellery, and furs shall be deemed not to exceed one-third 
of the full value of the contents as above declared, unless specially agreed 
herein.” 

On Feb. 21, 1953, a burglary took place at Westville Bungalow, and goods 
estimated by the assessor and the insurance company to be worth £530 5s. in 
respect of jewellery, £26 17s. 6d. in respect of personal effects, and £56 in respect 
of cash were stolen. These figures were agreed ‘by the claimant. The insurance 
company did not repudiate the policy but repudiated the claim made by the 
claimant on the grounds that there was a material mis-statement or non- 
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disclosure in the proposal form relating to the value of the contents. The insur- 
ance company’s assessor valued the contents at the date of the burglary at some 
£2,000 and the claimant agreed the figure. As appeared from the claim form, 
dated Mar. 4, 1953, every item therein mentioned was acquired by the claimant 
or members of his household long before the completion of the proposal form. 

It was admitted before the arbitrator by counsel for the claimant that the 
insurance company could have repudiated the policy on the ground of misrepre- 
gentation or non-disclosure of a material fact by the claimant, and it was agreed 
that the insurance company had not repudiated the policy but only the claim. 
The question stated by the arbitrator for the consideration of the court was 
‘whether the insurance company was entitled to repudiate the claim while 
affirming the policy. 

Lorp Gopparp, C.J., held that the insurance company was not so entitled. 
The insurance company was not represented at the hearing before the: Lord 
Chief Justice. 


B. H. Gerrard for the insurance company. - 
I. D. L. Glidewell for the assured. 


SINGLETON, L.J., stated the facts and continued: Before the arbitrator 
the insurance company took up the position that they did not repudiate the 
policy, as they might have done; they recognised the policy as a policy in force, 
but they declined to pay a claim under that policy. In this court counsel sub- 
mitted that the insurance company were entitled to repudiate the claim because 
the proposal was the basis of the contract, and there was a material under- 
statement in the proposal form. He added that the insurance company had not 
repudiated the policy. That submission led Romer, L.J., to ask him whether he 
was relying on any particular condition in the policy, and counsel replied that 
he was merely relying on the general principle that a claim could be repudiated 
when the proposal form contained a material under-statement or a material non- 
disclosure. In other words, there is nothing material in the conditions contained 
in the policy; but the submission is that although the policy appears to give an 
indemnity to the assured, and although it is recognised as good, the insurance 
company need not pay a claim under that policy. 

A case may arise in which an insurance company can refuse to pay a particular 
claim, if, for example, the goods or the jewellery in the house do not belong to a 
person whose goods are covered by the policy; but nothing of that sort arises 


here. The insurance company’s case is that this proposal form contained an | 


under-statement of the value of the goods; that it is the basis of the contract, and 
that, therefore, the insurance company are entitled to say that they will not 
pay a claim. In my judgment, they are not entitled to adopt that attitude if 
they recognise the policy as a good policy and one in force at the material time. 
They might, as the Lord Chief Justice said, have repudiated the policy. I do not 
know whether they would have succeeded, although there is a considerable 
difference in the amounts. They did not endeavour, however, to repudiate the 
policy and it remained in force. I do not know the reason for the course which 
they have adopted. It may be that the insurance company does not wish it to 
be said that they repudiated the policy because of an under-statement of the 
value of the goods in the house; but if they do not wish that to be said and so 
accept the policy as good, they cannot be heard to say that the claim made 
under the agreement contained in the policy is bad for a reason which would 
have enabled them to repudiate the policy. 

The Lord Chief Justice had before him only the argument of one side. His 
judgment on this point seems to me to cover the whole case, and I am content to 

\say that I agree with it, and that the appeal should be dismissed. 


HODSON, L.J .: I also agree with the judgment of the Lord Chief Justice. 
The claim falls within the clear terms of the policy, and the insurance company 
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cannot repudiate the claim without repudiating the policy. It is quite true 
the basis of the contract of insurance was the proposal made by the assured 
and that proposal contained a considerable under-valuation of the contents OF 
the house. It was agreed between the parties that, in view of that under-valua- 
tion, it was open to the insurance company to repudiate the contract altogether. 
That they did not do; they did not take advantage of the fact that the contract 
had lost its basis, but proceeded on the footing that the basis remained, and in 
those circumstances, in my judgment, they cannot resist this claim. 


ROMER, L.J.: I agree. I would only add for my part that I share the 
distaste with which the Lord Chief Justice regarded policies of this kind, which 
entitle an insurance company to repudiate all obligations under the policy if it 
turns out that the assured has under-valued, which he might very well do by 
mistake, the property which is the subject of the cover. 

I agree that the appeal should be dismissed. Appeal dismissed. 


Solicitors: Hewitt, Woollacott & Chown, agents for Shaw, Smith & Co., 
Manchester (for the insurance company); Robbins, Olivey & Lake (for the 
assured). [Reported by Puitippa Price, Barrister-at-Law.] 


TRICKERS (CONFECTIONERS), LTD. v. BARNES. 


[QUEEN’s Bencou Division (Lord Goddard, C.J ., Ormerod and Gorman, JJ.), 
March 10, 1955.] 


Weights and Measures—Bread—W eight—Ascertainment of deficiency—* Incon- 
siderable variation”—Wrapped sliced loaf—Deficiency due to person 
outside control of defendant—Bread Order, 1953 (S.I. 1953 No. 1283), 
art. 2, art. 3 (1), (2), (a) (b). 

The appellants were the occupiers of a shop where they sold bread baked 
by persons over whom they had no control. Some of the bread was sliced and 
wrapped. Twenty-four of the loaves displayed for sale in the shop which 
purported to be fourteen ounce loaves were weighed and all were found 
deficient in weight. In ascertaining the deficiency of the wrapped sliced bread 
the weight of the wrapping was not taken into account. Seven summonses 
were taken out, each in respect of a single loaf and charging the appellants with 
having in their possession for sale a loaf deficient in weight, contrary to the 
Bread Order, 1953, art. 3 (1), the deficiency in weight varying between eight 
and ten drams. The appellants contended (i) that art. 3 (1) of the Bread 
Order, 1953, did not apply to a deficiency in weight of a single loaf of bread, 
and that, if proceedings were to be taken a number of loaves should be 
weighed, the average should be taken and a single summons should be issued ; 
(ii) that the variations in the present case were not considerable; and 
(iii) that the deficiency was due to the action of some person over whom they 
had no control, namely, the baker. The appellants were convicted on all 
summonses. On appeal, 

Held: (i) it was only if an inconsiderable variation were found in the 
weight of a single loaf that art. 3 (2) (a) of the order of 1953 made it necessary 
to have regard to the average weight of a number of loaves and as, in the 
present case, the variation in weight of each loaf was not inconsiderable, 
there could have been a conviction in respect of each single loaf; but the 
deficiency in weight was in fact due to the action of a person over whom the 
appellants had no control, within the terms of art. 3 (2) (b) of the order of 
1953, and accordingly the conviction should be quashed. 

M’Intyre & Son v. Laird (1943 8.C. (J.) 97) followed. 

(ii) even if the conviction had not been quashed on the ground stated 
above, the weight of the wrapping of a wrapped sliced loaf should have 
been taken into account, on the true construction of art. 3 (1) of the order 


804 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


of 1953, in determining whether there had been a deficiency in weight of 
a wrapped sliced loaf. 
Appeal allowed. 

[ Editorial Note. The Bread Order, 1953, S.I. 1953 No. 1283, has been 
amended in a manner not material to the decision in the present case by the 
Bread (Amendment) Order, 1955, S.I. 1955 No. 221. During the continuance of 
the Bread Order, 1953, s. 6 (2) (3) of the Sale of Food (Weights and Measures) 
Act, 1926, do not have effect (see art. 3 (4) of the order of 1953). The Bread 
Order, 1953, is continued in force until Dec. 10, 1955, by virtue of the Supplies 
and Services (Continuance) Order, 1954, S.I. 1954 No. 1559. 

For the Sale of Food (Weights and Measures) Act, 1926, s. 6, see 26 HALsBURY’S 
Srarures (2nd Edn.) 1297.]} 


Cases referred to: es 
(1) M’Intyre & Son v. Laird, 1943 S.C. (J.) 97; 2nd Digest Supp. 
(2) Whittaker v. Collings, (1938), unreported. 


Case Stated. 

This was a Case Stated by the stipendiary magistrate for the City of Cardiff 
in respect of his adjudication at a magistrates’ court at Cardiff. On Aug. 30, 
1954, at a court of summary jurisdiction an information was preferred by the 
respondent, Clifford Stroud Barnes, chief inspector of weights and measures, 
against the appellants, Trickers (Confectioners), Ltd., that on July 28, 1954, they 
had in their possession for sale a certain loaf or roll of bread its weight not being 
fourteen ounces or a multiple of fourteen ounces, viz., ten drams deficient of 
fourteen ounces contrary to art. 3 (1) of the Bread Order, 1953. On the same 
day six further informations in similar terms were also preferred of which two 
alleged that two other fourteen ounce loaves were each ten drams deficient, 
one fourteen ounce loaf was nine drams deficient, and three other fourteen ounce 
loaves were each eight drams deficient. The informations were heard on Oct. 20, 
1954, and the magistrate found the following facts. The appellants were the 
occupiers of a retail shop where they sold bread, cakes and confectionery. On 
July 28, 1954, at 7.30 a.m. a bakery delivered 228 loaves of which 102 loaves 
purported to be fourteen ounce loaves. The manageress did not carry out 
her usual routine of weighing a number of specimen loaves on account of the 


A 


rush of customers. At 11.15 a.m. on the said date a duly appointed and qualified . 


inspector of weights and measures entered the shop and weighed twenty-four 
of the fourteen ounce loaves which were then in the shop for the purpose of sale. 
Six were wholemeal, eleven were wrapped and sliced wholemeal, seven were 
wrapped and sliced white loaves, and all loaves were found to be deficient in weight. 
The deficiency in weight for the six wholemeal loaves averaged twelve drams 
per loaf; for the eleven wrapped sliced wholemeal loaves the average deficiency 
was 74 drams per loaf; for the seven wrapped sliced white loaves the average 
deficiency was eleven drams. The weight of the wrappers, which was 34 drams for 
each wholemeal, and four drams for each white loaf, was not included in the 


weight of the wrapped bread. The appellants had no control over the baking 
of the bread. 


It was contended by the appellants: (i) Article 3 of the order did not apply to 


a deficiency in weight of a single loaf of bread. The article provided for the 
standardisation of an integral weight for bread and if proceedings were. to be 
taken under the article a number of loaves should be weighed and the average 
taken and a single summons issued. The order in effect replaced s. 6 (2) of the 
Sale of Food (Weights and Measures) Act, 1926, except that the integral weight 
was now fourteen ounces and not one pound and proceedings for sale of a single 
loaf deficient in weight could and should be taken under s. 1 of that Act. The 
appellants’ contention was confirmed by art. 3 (2) (a) of the order which directed 
the court to disregard any inconsiderable variations in weight. (ii) Even if art. 3 
of the order were applicable to those proceedings, the seven informations should 
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be dismissed having regard to the provisions of art. 3 (2) (a) as the variations in 
the present case were not considerable. (iii) Having regard to art. 3 (3) (b) of 
the order, the appellants were entitled to be discharged from the prosecution 
as the deficiencies were due to the action of some person over whom the appellants 
had no control, to wit, the bakers. It would be unreasonable and impracticable 
to expect retailers to weigh all bread received by them from bakers and if retailers 
had to weigh bread received by them it would cause retailers to cease to sell bread 
as it would not be worth the trouble involved. Further, in admitting that he would 
only expect retailers to weigh one loaf in every six or eight, the respondent was 
admitting that art. 3 of the order did not apply to single loaves, as a check of one 
in eight might well disclose one loaf of correct weight and not reveal seven 
deficient, or vice versa, and such weighing is not necessary on the true construction 
of art. 3 (2) (b) if the deficiency was proved to be due to the action of some person 
over whom the appellants had no’ control and had occurred in spite of all reason- 
able precautions being taken and all due diligence exercised by the appellants. 

It was contended by the respondent: (i) The seven informations were laid 
against the appellants in respect of seven loaves, on the ground that each of 
these loaves was less than fourteen ounces in weight contrary to the provisions of 
art. 3 (1) of the order. The order of 1953 replaced s. 6 (2), (3) of the Sale of Food 
(Weights and Measures) Act, 1926, and a distinction could be drawn between the 
provisions of s. 6 and s. 1 of that Act in that under s. 1 the bread had to be 
sold, whereas under s. 6 (2) it was sufficient for the bread to be in the possession of 
the retailer for sale. If s. 1 were the only method by which the weights and 
measures inspectors could verify the weight of bread and prosecute offenders 
the Act would become unworkable, in that the inspectors would be forced to buy 
a large number of loaves in order to get a fair average, whereas under s. 6 of the 
Act, and under that section as amended by the order*, the inspectors had the 
right to enter a shop and weigh loaves of bread at random without buying them. 
(ii) Section 6 (2), (3) related to deficiencies in the weight of bread and therefore 
the order which had now been substituted for s. 6 (2), (3) also related to deficiencies 
and did not merely prescribe an integral weight for the size of the loaves. The 
deficiencies found showed considerable variation amongst the loaves weighed and 
the retailer had had ample time between 7.30 a.m. when the loaves were delivered 
and the inspection at 11.15 a.m. to have weighed some of the loaves. (iii) The 
appellants had not endeavoured to prove to the satisfaction of the court, in 
accordance with art. 3 (2) (b) of the order, that the deficiency was due to a bona 
fide mistake or accident, or to other causes beyond their control, and, in the 
absence of such evidence, the appellants could not rely on due diligence having 
been exercised. 

The magistrate was of opinion that (a) The effect of the Bread Order, 1953, 
was not limited to prescribing integral weights for loaves generally, but an 
information in respect of an alleged deficiency of weight in a single loaf might 
properly be laid thereunder, since art. 3 (2) (b) of the order expressly. referred 
only to such deficiency, in contrast with art. 3 (2) (a) which referred to a variation, 
presumably to include a surplus. (b) He had to interpret art. 3 (1) of the order 
in the light of the cases relating to the interpretation and effect of s. 6 of the Sale 
of Food (Weights and Measures) Act, 1926, since the order suspended the opera- 
tion of s. 6 (2) and (3) of the Act and substituted the provisions of art. 5 of the 
order, and accordingly he was not permitted to follow or apply the reasoning of 
the High Court of Justiciary in M’Intyre & Son v. Laird (1). (c) Seven of the 
deficiencies proved corresponded to the deficiencies alleged in the seven informa- 
tions, and as it was not possible to disregard any of these deficiencies as an 
inconsiderable variation of a single loaf, no question arose regarding the average 








a tion 6 (4) of the Sale of Food (Weights and Measures) Act, 1926, 26 HALSBURY’S 
Spee (nd edn.) 1298, confers on purchasers and inspectors the right to have bread 
weighed in their presence ; the sub-section is unaffected by tho Bread Order, 1953, 


which supersedes only sub-ss. (2) and (3) of the section, 


806 ALL ENGLAND LAW REPORTS 1955 (Vol. 1 


weight of a reasonable number of other loaves. The weight of the wrapper A 
should be excluded in weighing a wrapped loaf. (d) There was no evidence ofa _ 
bona fide mistake or accident, and, in so far as any such deficiency was due to 
other causes beyond the appellants’ control, the appellants had not proved to his 
satisfaction either that they had taken all reasonable precautions or that they 
had exercised all due diligence. (e) The appellants had not proved to his satis- 
faction that any such deficiency was due to the action of some person over whom B 
they had no control, as the presence of some deficiencies could and should have 
been detected by the manageress, thereby giving her warning and enabling 
her to put all deficient loaves on one side, had she carried out the routine which 
she admitted was her usual practice. 
Accordingly the magistrate convicted the appellants on each of the seven 
informations and fined them 10s. on each and ordered them to pay half a guinea (€! 
costs on each. : 


S. H. Noakes for the appellants. 
A. P. Roberts for the respondent. 


LORD GODDARD, CG.J.: Article 3 (1) of the Bread Order, 1953, provides: 


‘No person shall sell or have in his possession for sale any loaf or roll — Dit 
of bread (including any bap) unless its weight is fourteen ounces or a 
multiple of fourteen ounces or is ten ounces or less.”’ 

Article 3 (2) provides: 

‘‘ Where in any proceedings a person is charged with a contravention 
of this article in respect of the weight of any bread (a) the court shall dis- 
regard any inconsiderable variation in the weight of a single loaf or roll 
of bread, and shall have regard to the average weight of a reasonable number 
of loaves or rolls of the same kind (if any) sold by the person so charged, or 
in his possession for the purpose of sale, on the same occasion, and generally 
to all the circumstances of the case.” 


The first point which arises is whether the magistrate was right in convicting 
with regard to individual single loaves of bread. The answer, in my opinion, is 
‘Yes’; because, taking the first information as an example, it was found that 
the particular loaf of bread was deficient by ten drams. Ten drams is over 
half an ounce, and the learned magistrate has held that he cannot regard that as _ 
an “inconsiderable variation”. If it were a matter for this court I should 
agree with him. Only “an inconsiderable variation in the weight of a single 
loaf . . . of bread’ can be disregarded, and the court must then have regard 
to the average weight of a reasonable number of loaves. In other words, if you 
find a loaf which has some small variation, say two or three drams, then you 
weigh many other loaves and see whether they all vary or whether it just so 
happens that the first loaf was what I may call “ the luck of the draw ’’. I think that 
the magistrate in the present case was entitled, subject to what I am going to 
say with regard to another point, to convict on individual loaves. 

Another point has arisen in the present case, on which we ought to express an 
opinion. In considering whether or not there was an inconsiderable variation, 
the magistrate had to consider wrapped sliced loaves, that is to say, loaves which 
have been cut into slices and wrapped in paper; and in considering whether there 
was a deficiency in weight in those loaves he ignored the wrapping. I think, 
with respect to the learned stipendiary, that that is wrong, for the reason that 
in the order, which now [by art. 3 (4)] takes the place of s. 6 (2) and (3) of the 
~Sale of Food (Weights and Measures) Act, 1926, the expression “ net weight ” no 

longer appears. ‘‘ Net’, of course, would rule out any question of wrapping. 
By art. 2 of the order ‘ loaf ” includes “ wrapped sliced bread ’’, and therefore 
when art. 3 (1) says: i 


‘No person shall sell or have in his possession for sale any loaf... 
unless its weight is fourteen ounces .. . ” i 
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you must read: 


“ee . . . 
No person shall sell or have in his possession for sale any wrapped sliced 
bread . . . unless its weight is fourteen ounces .. . ” 


Wrapped sliced bread is sold in that way to avoid handling, and I have no doubt 
that the authorities would like to encourage the wrapping of bread because it 
tends to eliminate the chances of infection. If either the inspector when he 
comes, or the retailer when he receives it from his wholesaler, unwraps the 
bread, the object of wrapping sliced bread goes by the board. That is recognised 
by the department which is entrusted with legislating on this matter by statutory 
instrument, because they have omitted from this order the word “ net ” which 
appeared in s. 6 (2) of the Act. Therefore, if we took a different view on the 
third point, to which I am coming, we should have had to send the Clase back to 
the magistrate for him to re-consider at any rate those cases where the informa- 
tions referred to wrapped sliced bread. 

There is, however, another point taken by counsel for the appellant which 
seems to me to be unanswerable. Article 3 (2) (b) of the order says: 


“if the person so charged proves to the satisfaction of the court that 
such deficiency was due to a bona fide mistake or accident, or to other 
causes beyond his control, and that it occurred in spite of all reasonable 
precautions being taken and all due diligence being exercised by him to 
prevent its occurrence, or that it was due to the action of some person over 
whom he had no control, the person so charged shall be discharged from the 
prosecution.” 


It seems to me clear, when you recognise that the words 


“or that it was due to the action of some person over whom he had no 
control ”’, 


are entirely disjunctive, and that “‘ it ’’ relates to the deficiency. If the deficiency 
is due to a bona fide mistake or to other causes beyond the control of the person 
charged, then he has to show that he took all reasonable precautions and used due 
diligence. If it is due to the action of some person over whom he has no control, 
he does not have to show those things. That was the view taken by the High 
Court of Justiciary in M’Intyre & Son v. Laird (1), and there seems to be an 
unreported case in England, Whittaker v. Collings (2), on which their Lordships 
relied, although we have only the Case and the indorsement on it with the result. 
In any case, if there is a decision of the High Court of Justiciary which deals with 
these matters on the other side of the Border, we in this court always try to 
decide in the same way. It would be undesirable if bakers on one side of the 
Border could do a thing and bakers on the other side of the Border could not. 
It seems to me that the decision in M’Intyre & Son v. Laird (1) is precisely in 
point. The Lord Justice-Clerk, Lorp Coorkr, said (1943 S.C. (J.) at p. 104): 
“Further, in view of the finding that the appellants had no connection 
with the manufacturers of the loaves except as purchasers from them, and 
that they had no control over the actions of these manufacturers in the baking 
of the loaves, I am unable to understand the later finding that the appellants 
did not exercise due diligence to prevent the occurrence of the deficiency in 
weight, or the further finding that the deficiency in weight was not due to a 
cause beyond the control of the appellants. Indeed, the case of Whittaker 
v. Collings (2) shows that, if the present case were to be disposed of on the 
basis adopted by the English courts, the conviction could not stand, for it 
was held in that case that s. 12 (2) [of the Sale of Food (Weights and 
Measures) Act, 1926] was satisfied by a finding that the retailer had no 
control over the baking of bread.” 
It seems to me that their Lordships had the advantage of a fuller report of 
Whittaker v. Collings (2) than we have. I think we ought to decide in the same 
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way so as to keep the decisions in line. That ground alone would be enough 
to upset the conviction. The consequence is that the appeal must be allowed 


and the conviction quashed. 
ORMEROD, J.: I agree. 


GORMAN, J.: I agree. 
Appeal allowed. 
Solicitors: Rhys Roberts & Co., agents for Hornby, Baker, Jones & Wood, 
Newport (for the appellants); Theodore Goddard & Co., agents for Town clerk, 


Cardiff (for the respondent). ; 
[Reported by F. Gutrman, Esq., Barrister-at-Law.] 


MASON ». WILLIAMS AND WILLIAMS, LTD. AND THOMAS 
TURTON & SONS, LTD. 


[CursteR WINTER AssizEs (Finnemore, J.), February 14, 1955.] 


Master and Servant—Liability of master—Accident to servant—Tools bought 
from reputable manufacturers—Latent defect—Whether duty to examine 
tools—Dangerous goods—Negligence—Liability of manufacturers—Tools 
supplied for use in trade—Burden of proof. 

The plaintiff’s eye was injured by a splinter of metal which flew off a cold 
chisel which he was using at his work ; the cause of the accident was that the 
head of the chisel was dangerously hard. The chisel had been manufactured 
by the second defendants and had been supplied by them direct to the 
plaintiff’s employers, the first defendants, who had issued it to the plaintiff. 
The chisel was a new one when issued to the plaintiff two or three weeks 
before the accident, and was not examined by the employers either before 
being issued to him or subsequently after use. In an action for damages for 
personal injuries to the plaintiff caused by the negligence of the first defend- 
ants or the second defendants or both, 

Held: (i) an employer who buys tools from a reputable manufacturer 
to be put to uses for which the tools are intended by the manufacturer is 
not under a duty either to examine the tools before issuing them to em- — 
ployees or to institute frequent inspections of tools after use, unless there is 
something which suggests that the tools are defective; and, accordingly, 
the plaintiff had not proved negligence on the part of his employers. 

(ii) the plaintiff, having established that the chisel came direct from the 
manufacturers and having shown that the excessive hardness had not been 
produced at his employers’ factory, had discharged the burden of proving 
negligence on the part of the manufacturers and was entitled to recover 
damages against them. ; 

[ As to the Liability of the Manufacturer of Dangerous Goods, see 23 Hats- 
BURY’S Laws (2nd Edn.) 632, para. 887; and for cases on the subject, see 36 
Digest (Repl.) 85-88, 455-470. 

As to the Duty of an Employer to Inspect Equipment, see 22 HatsBury’s 
Laws (2nd Edn.) 189, para. 317; and for cases on the subject, see 34 Digest 197, 
198, 1618-1621.] 

Case referred to: 

, (1) M’Alister (or Donoghue) v. Stevenson, [1932] A.C. 562; 1932 S.C. (H.L.) 31; 

101. L.J.P.0,119 147.0.7. 28). Digest Supp. 
Action. 
The plaintiff sued the first defendants for damages for personal injury caused 


to the plaintiff by the negligence of the first defendants. The second defendants 


D 


E 
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were brought in by third-party proceedings and subsequently were added as 
defendants. The facts appear in the judgment. 

D. Pennant for the plaintiff. 

N. G. L. Richards for the first defendants. 

W. L. Mars-Jones for the second defendants. 


FINNEMORE, J.: This case has taken some considerable time and it has 
raised some important issues, especially, questions of fact which have not been 
at all easy to decide. 

On Apr. 7, 1953, Albert Mason, the plaintiff, using a cold chisel supplied by the 
first defendants, his employers, and made by the second defendants, the manufac- 
turers, was injured when a bit of the chisel flew off striking him in the eye, and 
the eye subsequently had to be removed. Nobody suggests that the plaintiff did 
anything wrong or was in any way negligent. Certainly there is no evidence that he 
was, and he was working in the ordinary way and he had no reason to suppose 
that the chisel provided for him was other than a proper chisel. It was sugges- 
ted that he should have worn goggles, and as against that it was said that in doing 
that work one did not normally wear goggles. The head of this chisel was in 
fact dangerously hard. There was some question at one time whether the bit 
which flew off was from the chisel or from the hammer, which, of course, was 
also hard; but that would not matter because it is the hardness of the chisel 
which is the unexpected and wrong thing. Hammers should be hard, and even if 
this hammer had been harder than usual nothing would have happened if it 
had been used on the ordinary soft-headed chisel. Further, on the evidence 
of the witnesses, it seems quite plain that the bit which flew off was in fact from 
the chisel head, and evidence was given that that was seen by at least one witness 
immediately after the accident. The real case is whether the first named 
defendants, the man’s employers, or the second named defendants, the manu- 
facturers of the chisel, are responsible. 

I will deal first with the question of examination. Counsel for the manufac- 
turers said that it would not be obvious that there was anything wrong with the 
head of the chisel when it was taken into stores, but he argues that after it had 
been used for some time, the way in which the head lost pieces would have been 
obvious on inspection and would have shown that there was something wrong. 
I take the view that employers, if they buy reputable tools from reputable 
manufacturers, are not bound to make an examination, either before issuing a 
tool or after it has been in use for days or weeks or even months, unless there 
is something which suggests that there is something wrong. Employers have to 
act as reasonable people and take reasonable care, but if they buy their tools 
from well-known makers, such as the manufacturers in this case are, they are 
entitled to assume that the tools will be proper for the purpose for which both 
sides intended them to be used, and will not require daily, weekly or monthly 
inspection to see that in fact all is well. I think, therefore, there is no point that 
becomes material to be laid against the employers that they did not in fact 
examine this chisel after it had been put into use, nor do I think there will be 
anything, therefore, in the argument which might have been laid that the 
manufacturers in putting this chisel into circulation, did SO with the reasonable 
expectation that there would be an intermediate examination. I am quite ta 
they expected no such thing, and they would be probably rather affronted at 

ion. 

Beenie aid this chisel head get too hard? There are two theories put 
The manufacturers say that it must have been done in the factory of 
the employers, that this was an old chisel which must have left their Sheeran 
before some date in 1948, that it had been in use for a long time, ona 1et = 
long or short it had been reconditioned in the employers factory. ge 
“ The state of the head is due to what one of their people did, and not to peers! 
which we did before we sent it”. The employers turn the argument roun 


forward. 
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other way and say: “ We never touched that chisel at. all; we never applied 
any heat to it of any kind, and therefore as we did not heat it or quench it we 
could not have affected in any way the hardness of it after we received it from 
the manufacturers ”. That, I think, is what this case now really comes to. 

[His Lorpsuip reviewed the evidence and continued :] Doing the best I can, 
giving full weight to the technical evidence on all three sides, and to the witnesses 
whom I saw and heard, I am satisfied that this was 4 new chisel which had been 
taken out of stores two or three weeks before; and that it had been used by the 
plaintiff as it had come from the manufacturers, and had chipped before anything 
at all had been done to it in the employers’ factory. 

I appreciate that I am faced with another problem, as was indicated in the 
case of M’ Alister (or Donoghue) v. Stevenson (1), that res ipsa loquitur does not 
apply and that the court has to be satisfied, and therefore the plaintiff has got to 
prove, that there was negligence on the part of the manufacturers. Of course 
that cannot be proved normally by saying that on such and such a date such and 
such a workman did this, that or the other. I think that when you have eliminated 
anything happening in this case at the employers’ factory, whither, as is un- 
disputed, this chisel came direct from the manufacturers—and when it came 
from the manufacturers the head was too hard, and that undue hardness could 
have been produced only while it was being manufactured by them, and could 
have been produced by someone there either carelessly or deliberately to make 
a harder and more durable head—that is really as far as any plaintiff can be 
expected to take his case. What the plaintiff says here is:—‘* This is your chisel, 
you made it and I used it as you made it, in the condition in which you made it, 
in the way you intended me to use it, and you never relied on any intermediate 
examination; therefore I have discharged the onus of proof by saying that this 
trouble must have happened through some act in the manufacture of this chisel 
in your factory, and that was either careless or deliberate, and in either event 
it was a breach of duty towards me, a person whom you contemplated would 
use this article which you made, in the way you intended it to be used.” He is 
entitled to succeed against the manufacturers. 

I come to the question of damages. The plaintiff has lost his eye and has been 
somewhat troubled with watering since his artificial eye has been inserted, and 
while he will always be a one-eyed man there are many one-eyed men about the 
world who are able to do useful work. When one loses one’s eye comparatively 


late in life, of course it takes time to get adjusted. There are certain, maybe © 


fine, movements to which one would never be fully accustomed, but broadly 
and substantially a man who has lost an eye, within a reasonable time for all 
effective and normal purposes, becomes as good as a man with two eyes. On 
the other hand he has to carry with him no slight risk that if an accident does 
happen again it may destroy his remaining eye, and then he is completely blind. 
That is a matter to which the court have to pay attention as well. Taking into 
account his present loss of earnings which may continue for some time, but 
which 1 do not think is likely to be permanent, I award him £1,900 general 
damages, and there are agreed special damages of £59. 
Judgment for the plaintiff against the second defendants. 
Solicitors: Rowley, Ashworth d& Co., Manchester (for the plaintiff); Laces & Co. 
Liverpool (for the first defendants); Neal, Scorah, Siddons & Co., Sheffield (for 
the second defendants). 


[Reported by Srys LLEWELLYN, Esa., Barrister-at-Law.] 
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WELCH v. BANK OF ENGLAND (FRANCIS & PRAED AND 
OTHERS, Third Parties). 


(CHANCERY Driviston (Harman, J -), January 20, 21, 24, 25, 26, 27, 28, February 
1, 24, March 4, 7, 8, 1955.] 


Bank—Bank of England—Register of securities—Removal of name—Bank 
acting on forged transfers—Forgery by one of two joint tenants of stock— 
Tvability of bank to second joint tenant—Necessity to join transferees of 
stock—Negligence of second joint tenant—Limitation of action—Limitation 
Act, 1939 (2 & 3 Geo. 6c. 21), s. 2 ands. 21 (1), since repealed. 

Bank—Duty of customer—Negligence of customer—A vailability as defence by 
bank—Estoppel—Ratification of forged signature—Government Stock Regu- 
lations, 1943 (S:R. & O. 1943 No. 1), reg. 9 (b). 

Public Authority—Limitation of action—Bank of England—Register of securities 
—" Person ”’—Act done in intended execution of an Act of Parliament— 
Removal of name from register—Refusal to restore—Date from which time 
runs—Limitation Act, 1939 (2 & 3 Geo. 6c. 21), s. 21 (1), since repealed. 
The plaintiff and H.W.M. were the trustees of a settlement and were 

registered as joint holders of £10,002 four per cent. consolidated stock which 
formed part of the settled funds. By forging the plaintiff’s signature to 
seven deeds of transfer and to other documents, H.W.M. disposed of the 
consolidated stock for his own purposes. The Bank of England accepted the 
transfers as genuine and altered the register accordingly. H.W.M. having 
died, the plaintiff brought an action against the bank for an order that her 
name be restored to the register as the holder of £10,002 four per cent. con- 
solidated stock. In order to cbtain possession of the stock or the proceeds of 
sale for his own purposes, H.W.M. had carried out seven separate transactions 
falling into three categories as follows: (a) He sold to a purchaser by means of 
a transfer bearing his own and the plaintiff's signatures (the plaintiff’s 
signature having been forged by H.W.M.), and the purchasers drew a cheque 
in favour of both trustees. H.W.M. indorsed the cheque with his own and the 
plaintiff’s signatures and attempted to pay it into his private account. The 
bank into which he attempted to pay the cheque telegraphed to the plaintiff 
for confirmation of her signature. The plaintiff telegraphed in reply: “I 
agree what H.W.M. wishes done,” and the amount of the cheque was credited 
to H.W.M.’s private account. (b) H.W.M. sold stock to a purchaser by 
means of a transfer to which he forged the plaintiff’s signature. He pro- 
duced a forged authority from the plaintiff to enable the proceeds to be paid 
to him alone, and the purchase price was paid in compliance with it. 
(c) H.W.M. forged the plaintiff’s signature to transfers and the proceeds were 
paid into the trust banking account standing in the joint names of both 
trustees. On the following day, H.W.M. withdrew the proceeds by means 
of cheques which had been signed in blank and which were intended to 
enable H.W.M. to withdraw income. 

None of the plaintiff’s signatures appearing on the relevant documents 
(apart from those on the blank cheques) was genuine, and she had not 
authorised the signatures to be made. The transaction in category (a) and 
one transaction in category (b) took place more than six years before the 
action was brought, and all transactions took place more than one year before 
the action was brought; but the action was brought within a year after the 
refusal of the Bank of England to restore the plaintiff s name to the register. 

Held: (i) as the stock had been standing in the plaintiff s name, though 
jointly with that of H.W.M., she had a prima facie right in equity a cosh 
corrected on equitable terms an error in the registration of the joint ho ( pe 

Iting from the forged transfers which were a nullity, without joining the 
awe } k of England (1824) (2 Bing. 393), 
transferees of the stock (Davis v. Bank of Eng 
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Barton v. London & North Western Ry. Co. (1888) (38 Ch.D. 144) and 
Sloman v. Bank of England (1845) (14 Sim. 475) followed); and the fact 
that the plaintiff and H.W.M. had been joint tenants of the stock did not 
place the plaintiff in the same position as H.W.M. vis-a-vis the bank (Brewer 
vy. Westminster Bank, Ltd. ({1952] 2 All E.R. 650) not applied). 

(ii) although the plaintiff was in the relationship of a customer to the 
bank and owed to the bank a duty accordingly, no negligence on the part 
of the plaintiff could disentitle her to relief unless either her conduct 
-was such as to give rise to an estoppel or amounted to a ratification of — 
H.W.M.’s conduct, and the loss must be a direct result of the negligence: 
Young v. Grote (1827) (4 Bing. 253), Swan v. North British Australasian Co. 
(1863) (2 H. & C. 175), and Bank of Ireland (Governor & Co.) v. Evans’ 
Charities Trustees (1855) (5 H.L. Cas. 389) applied: accordingly the 
plaintiff must be taken to have received the proceeds of the transaction 
falling in category (a) because she had ratified H.W.M.’s conduct, and to 
have received the proceeds of the transactions falling within category (ce), 
and in the latter transactions the plaintiff’s negligence in signing the blank 
cheques was the direct cause of the loss; and, therefore, as regards the stock 
which was the subject of the transactions in categories (a) and (c), her claim 
failed; but as regards the transactions in category (b), the plaintiff’s 
conduct neither gave rise to estoppel nor amounted to ratification, a direct 
cause of the loss being H.W.M.’s forgery, and, therefore, in respect of the 
stock the subject of these transactions the plaintiff was entitled to an 
order on the bank to procure her name to be registered in the books as owner 
of an equivalent amount of stock and to payment of dividends lost to her 
in respect of the stock which was the subject of these transactions. 

(iii) on the facts, the plaintiff was not negligent in not warning the bank 
after she was made aware (in connection with the transaction in category (a) 
by the telegraphed inquiry) that H.W.M. had indorsed her name on a - 
cheque; and it was not her duty to act as a watchdog over H.W.M. by 
watching the bank pass-book, nor was it negligent of her to permit him to be 
in possession of the stock certificates. 

Cottam v. Eastern Counties Ry. Co. (1860) (1 John. & H. 243) applied. 

(iv) it was not shown by the evidence that the notices which might have 
been sent to the plaintiff by the bank on each transfer of stock pursuant to 
the Government Stock Regulations, 1943, reg. 9 (b), were received by the 
plaintiff or even sent by the bank, but, even if receipt had been proved, that 
would constitute no defence for the bank by way of estoppel. 

Barton v. London & North Western Ry. Co. (1889) (24 Q.B.D. 77) applied. 

(v) the bank was a person within the Limitation Act, 1939, s. 21 (1) 
(which dealt with the limitation of actions against public authorities), and 
was not (having regard to the Bank of England Act, 1946) as now constituted 
a profit-making company (A.-G. v. Margate Pier & Harbour (Company of 
Proprietors) ({1900] 1 Ch. 749) considered): and, as the keeping of the 
register and the removal of the plaintiff’s name from the register were acts © 
done by the bank directly in intended execution of an Act of Parliament, 
viz., the Finance Act, 1942, s. 47, the bank was within the terms of s. 21 (Eyes 
of the Act of 1939; but time did not run against the plaintiff until the bank ' 
refused to restore the plaintiff’s name to the register, and, on the facts, 
therefore, the action was not barred by lapse of time. 

Barton v. North Staffordshire Ry. Co. (1888) (38 Ch.D. 458) applied. 

(vi) similarly, as a forged transfer was a nullity, s. 2 of the Act of 1939 
was no bar to the plaintiffs action in respect of the removal of her name 
from the register following one of the transactions more than six years 
before the action was brought. 
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A Costs—Third party—Indemnification of defendant—Plaintiff succeeding on 
some issues and failing on others—=Scale of costs to be paid by third party 
—Liability of third party not appearing. 

The plaintiff brought an action against the Bank of England claiming 
to have her name restored to the register of securities in respect of a holding 
of consolidated stock the transfer of which had been registered by the bank on 

B a series of seven forged transfers. The bank joined and claimed indemnity 

from five third parties on the ground that in respect of some one or more 
of the transactions each third party had presented to the bank forged 
transfers. All the third parties appeared except J. Bros., and denied, until 
the hearing began, that they were liable to indemnify the bank. The 
plaintiff succeeded in respect of three of the seven transactions and the 

C bank was ordered to pay four-fifths of the plaintiff’s costs. In respect of the 

transactions as regards which the plaintiff succeeded, two of the third 
parties, A.T. & Co. and M.H. & Co., were ultimately responsible, and it 
was agreed that they must indemnify the bank against the cost of replacing 
the appropriate amount of stock. On the question of the liability of each 
of the third parties for costs, 

D Held: (i) the four-fifths of the plaintiff's costs which the bank was ordered 

to pay must, when taxed, be recouped to the bank by A.T. & Co. and M.H. & 
Co., who would be jointly and severally liable for them. 

(ii) the bank’s costs of the action must be borne by the four third parties 
who appeared, subject to the limitation that they ought not to be liable 
for more than they would have had to pay if the action had been against 

E them severally; and, therefore, one-fifth of those costs, taxed as between 

solicitor and client (and not on an indemnity basis), must be borne by each 
of them. 

(iii) the bank’s costs of the third-party proceedings taxed as between 
party and party, must be borne by the third parties except J. Bros., whose 
liability would be limited to such costs as they would have had to pay on a 

F motion for judgment in default of defence. 


[ As to Transfers of Government Stock in the Books of the Bank of England, 
see 2 Hatspury’s Laws (8rd Edn.) 153, para. 281; and for cases on the subject, 
see 3 DicEsT 123-126, 3-25. 

As to Duty of Customer and Ratification of forged Signature, see 2 HALSBURY’S 
Laws (3rd Edn.) 206, para. 382; and for cases on the subject, see 3 DicEsT 


168-173, 272-298. 
For the Limitation Act, 1939, s. 21, see 13 Hatspury’s Statu TES (2nd Edn.) 


1180.] 
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Action. 


The plaintiff claimed against the Bank of England (i) a declaration that the 
plaintiff's name was wrongfully removed by the bank from the register of 
holders of consolidated stock in respect of a holding of £10,002 four per cent. 
consolidated stock which had stood in the joint names of the plaintiff and 
Hubert William Maude as trustees of a settlement; (ii) a declaration that the 
bank wrongfully refused to restore the plaintiff's name to the said register in 
respect of the said sum of stock; (iii) an order that the bank rectify the said 
register by restoring thereto the name of the plaintiff in respect of the said stock 
and issue to the plaintiff certificates for the said stock and pay to the plaintiff the 
amount of the dividends accrued or to accrue in respect of the said stock from 
the dates of the wrongful removals until the date when the name of the plaintiff 
was restored to the register in respect of the said stock; or, in the alternative, 
(iv) an order that the bank pay to the plaintiff the value of the said stock together 
with a sum equal to the amount of the dividends payable thereon from the dates 
of the said wrongful removals to the date of the order prayed for. 

The bank defended the action on the grounds referred to in the judgment, and 
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also claimed to be indemnified by five separate third parties who had presented 
to the bank transfers which were forged. Some of the third parties,. in their 
turn, claimed to be indemnified by fourth parties. Similarly, one of the fourth 
parties claimed an indemnity against a fifth party. 


P. Ingress Bell, Q.C., C. T. B. Leigh and H. A. Kershaw for the plaintiff. 
Sir Andrew Clark, Q.C., and Peter Foster for the defendant, the Bank of 
England. 
Leonard Caplan, Q.C., and L. Lewis, Harold Brown, N. N. McKinnon, G. G. 
Honeyman, S. W. Templeman for third, fourth and fifth parties. 
Cur. adv. vult. 


Feb. 24. HARMAN, J., read the following judgment: In this action the 
plaintiff seeks an order on the Bank of England to restore her name to the register 
as holder of £10,002 four per cent. consolidated stock. The facts are not now 
in dispute and may be summarised as follows. In 1890 one James Johnston, 
on the occasion of his marriage to Rebecca Maude, settled certain real estate 
including in particular his residence, Kinlough House, in the county of Leitrim, 
to uses under which his wife received a rentcharge and a jointure with remainder, 
in the events which happened, to the settlor. He died on May 16, 1929, leaving 
his widow Rebecca him surviving and having made a will whereby she and three 
other persons became trustees. Under this last instrument the real property 
formerly included in the settlement and also a large group of investments stood 
limited to the widow for life with remainder to her son for his life with a 
remainder over which has not yet come into effect, the son being still alive. 
He unhappily is weak in his intellect and was at his father’s death left in residence 
with his mother at Kinlough House. It appears that she invited a cousin of 
hers, one Hubert William Maude, to reside there and help to look after the place 
and the young man. 

Two of the trustees died in 1935 and the widow retired from the trusts and by 
an instrument of June 2, 1935, appointed the Rev. Thomas Hutchinson Martin, 
her sister the plaintiff in this action, and Hubert William Maude already men- 
tioned, to be new trustees. The main holding among the investments at this 
time was the sum of £10,002 four per cent. consols, the subject of this action, 
and this investment with the others was duly registered in the names of the 
then trustees, viz., Christopher Hugh Maude and the three new trustees. 

The widow died in August, 1935, leaving her son as tenant for life in possession 
and, by what appears to have been a family arrangement, Hubert William Maude 
remained in charge at Kinlough House. Christopher Hugh Maude died in 
November, 1942, and in May, 1943, the surviving trustees appointed one William 
Kemmis, a retired army officer living in the county of Tipperary, to be a new 
trustee. It is at this point that irregularities appear to begin, for in September, 
1943, the trust solicitors, acting on Mr. Maude’s instructions, sent to the defendant 
bank a request to have the names of the three appointed trustees, viz., Mr. Martin, 
the plaintiff and Mr. Maude entered on the register, and the name of Christopher 
Hugh Maude removed, but no request to add the name of Mr. Kemmis the new 
trustee. This document which is before me bears the true signature of the 
plaintiff and gives her address as Bridgnorth in Shropshire, which was her 
permanent home, though she was at the time by reason of the war living at 
Kinlough House. 

Mr. Martin died in 1945, and in February, 1946, a request was sent to the 
defendant bank for the removal of his name from the register, but still none to 
add the name of Mr. Kemmis. This document also was signed by the plaintiff, but 
her address is now given as Kinlough House, though she had in fact by he 
time ceased to reside there, and I cannot doubt that this was part of Mr. Maude’s 
plan. As a result, a stock certificate in the names of the plaintiff and Mr. Maude 
described as both of Kinlough House in the county of Leitrim was issued on 
Mar. 13, 1946 and came into Mr. Maude’s hands. The same document shows that 
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dividends are to be sent to a joint account at the Provincial Bank of Ireland A 
at Bundoran. This was the trust income account and stood in the names of 
the plaintiff and Mr. Maude alone. A copy of it, which is before me, shows that 
almost the entire income was in fact paid out to Mr. Maude, no doubt to maintain 
the tenant for life and the Kinlough property. 

The stage being thus set, Mr. Maude embarked on a course of fraud by means of 
which between 1946 and 1951 he abstracted from the trust the whole of the B 
holding of £10,002 consols, and converted the proceeds to his own use. This he 
did by forging the plaintiff’s signature to seven deeds of transfer and to other 
documents. All the transfers were accepted by the bank as genuine and they 
altered the register accordingly. Mr. Maude employed in each case Messrs. Jobson 
Bros., Dublin stockbrokers, as selling agents, but the circumstances differ and 
must be stated in further detail. :*. C 

(1) The first transaction was a sale of £2,000 to Francis & Praed (Nominees), 
Ltd., a company representing Dublin jobbers. This was comprised in a transfer 
bearing the date Mar. 21, 1947 and pretending to bear the plaintiff’s signature, 
though in fact a forgery; and a cheque for the proceeds, £2,274 16s., was drawn 
by Jobson Bros. in favour of the plaintiff and Mr. Maude. This cheque Mr. Maude ; 
indorsed with his own name and that of the plaintiff and attempted to pay it into D 
his private account at Enniskillen but the bank there, being familiar with the 
plaintiff's signature, did not accept the indorsement as hers and wired to her in 
Shropshire for confirmation. She wired back on Apr. 8, 1947 in these words ‘‘ I 
agree what H.W.M. wishes done ’’. On the same day she received a letter of 
explanation from the bank and she then apparently got into touch with Mr. 
Maude who quieted her anxieties and on Apr. 10, 1947, she wrote to the bank at 
Bundoran as follows: 


‘I have heard from Mr. Maude and it is all right about the cheque going 
into his private account. I am exceedingly sorry for all the trouble you 
have had over it. When your wire came I had not heard from him—so ~ 
was not sure what to reply. I thought it was safe to say—I conformed : 
to his wishes. I quite understand how you were placed over it. .Such a Fy 
large sum too. Thanks for writing to explain about it. Yours truly, 
Lisalie Welch.” 


The story which she accepted from Mr. Maude appears in letters from him to her of - 
Apr. 15 and May 1. ‘The first begins: 


‘“ Zooie Dearest, The poor thing you must be feeling wretched do take G 
care of yourself. Now as to cheque Sweeney told me I could sell certain 
stocks. There is a legacy and succession duty to pay after all these years. 

You had just gone when Jobson’s cheque came so I signed for you, but if 

you can say signatures are alright everything is’correct. I do not think 

you will have any letters from the bank as they have accepted your telegram 

I paid it into my account as otherwise I should have had to send you every H 
small cheque to sign. It has nothing to do with M.C.’s account. I am 
quite sound again and Kicks has gone to fish today ...” ; 


On May 1, he writes again: 


“ Zooie dearest . . . The cheque from Jobson’s was made out in our 
names so I indorsed the cheque on your behalf. I now think as you say I 
rightly that I should not have done it. But the money was badly needed.”’ 


(2) The second transaction also involved £2,000 under a transfer of Apr. 27, 
1948, to which the plaintiff’s name was fo 


ing Irish stock jobbers. The proceeds of t 
own account by a cheque drawn in hi 
This was managed by an authorit 
signature. 


rged, in favour of a company represent- 
his fraud went straight into Mr. Maude’s 
8 favour by Jobson Bros. for £2,161" Is 
y to which again he forged the plaintiff’s 


ge. rom 
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(3) and (4) This transaction is in two parts being effected by two transfers the 
first for £359 2s. 4d. dated Feb. 27, 1950, and the second for Cl 14051 7s. Sa. 
dated Mar. 2, 1950. The signature of the plaintiff was forged in each case. A 
cheque for the proceeds amounting to £1,509 3s. 6d. was made out to the two 


trustees by Jobson Bros. whereupon Mr. Maude returned it with the following 
letter: 


“Dear Mr. Jobson, I am returning your cheque as Mrs. Welch is on her 
way to France and I cannot get her’ indorsement. Would you please, 
therefore, make the cheque out to me and I can then pay it into our account.” 


The brokers were not quite so simple as this, but changed the payees’ names to 
that of the bank at Enniskillen and returned the cheque with the following letter: 


“Dear Mr. Maude, We regret causing you the trouble of returning our 
cheque, but as we did not realise Mrs. Welch was leaving so soon and had no 
authorisation letter signed by her as heretofore, and as she is now abroad 
we enclose in favour of the joint account with your bankers a cheque for 
£1,509 3s. 6d. Trusting this meets with your approval.” 


This money found its way into the trustees’ joint income account and was with- 
drawn by Mr. Maude the following day by means of a cheque signed by the plaintiff 
in blank and intended to enable him to draw income. Thus, though unknown to 
her, this money was for a day under her control. 

(5) This transaction involved £1,502 of stock under a transfer of July 27, 1950. 
The plaintiff’s signature is forged. The proceeds of £1,524 6s. 8d. went direct 
into Mr. Maude’s account by means of an authority purporting to come from the 
plaintiff, but manufactured by him. 

(6) This transaction involved £1,000 under a transfer of Nov. 23, 1950, bearing 
a forged signature of the plaintiff. The proceeds £1,037 7s. were dealt with as 
in transactions (3) and (4) and were paid into the joint income account of the 
trustees at Bundoran on Dec. 11, 1950, but were promptly removed by Mr. 
Maude by another cheque to which he had previously obtained the plaintiff’s 
signature while it was still blank. This money too, though unknown to the 
plaintiff, passed through her hands. 

(7) The balance of £2,000 was sold under a transfer dated Feb. 9, 1951, to 
which again the plaintiff’s signature is forged. The proceeds of this fraud, 
£2,032 6s., were sent to a London account of the Provincial Bank of Ireland to 
the credit of another trust known as the Hewson Trust and thence found their 
way into Mr. Maude’s pocket in some way not clear to me, but not involving the 
plaintiff. 

The entire proceeds of this holding had thus passed into Mr. Maude’s hands 
without anyone being the wiser and nothing was discovered until 1952. Civil 
proceedings were apparently started against Mr. Maude in Ireland, but he died 
in October, 1953, worth nothing. The first communication made to the Bank of 
England was by a letter of Oct. 7, 1952, from the Irish solicitors to the trust = 
these terms: 

“The above trustees hold £10,002 four per cent. consols which have been 
sold by degrees from 1947 up to 1952. Serious doubts exist as to the 
authenticity of these transfers, and indeed the whole question of these 
trusts will shortly result in an action in the Chancery Division in Dublin. 
We wonder if it would be possible for you to send us the original transfers 
on loan for the purpose of comparing the signatures or if this is not possible 
would you kindly send us photostatic copies ? ie 

On Dec. 9, 1952, the same solicitors wrote to the defendant bank asking whether 
it was prepared to rectify the register. The letter is in these terms: 

“We refer to previous correspondence in this matter. We are advised 
by counsel to write you with reference to the holdings of four per pte 
consols and which were originally in the names of Elise Marie Welch an 
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Hubert William Maude. We give you the particulars of such consols below 
and the dates thereon would not exactly correspond with your records as they 
are the dates taken from the stockbroker’s ledger . . . We are advised to 
inquire if your bank is prepared to replace on your register the above 
holdings in the names of Mr. Maude and Mrs. Welch. The reason for such 
request is as you have already been informed that the signature of Mrs. 
Welch to the various transfers is not, we allege, genuine, consequently 
transfers are null and void.” 
To this the defendant bank replied as follows: 

““ T acknowledge the receipt of your letter (GMcQ/) of Dec. 9, and note that 
an allegation is being made in the proceedings in Dublin that the signature 
of Mrs. Welch to the various transfers is not genuine. No evidence to 
this effect has been produced and there is no reason at the present moment 
why the bank should take any action to replace-the names of Mr. Maude 
and Mrs. Welch on the register. Yours faithfully, chief accountant.” 


Thereafter, there was an interval of a year while proceedings were taken in 
Ireland. On Jan. 25, 1954, the Irish solicitors wrote again in the following terms: 


‘‘ We have now sent papers to English counsel to settle proceedings against 
the bank to have our clients’ names restored to the register in respect of 
four per cent. consolidated stock which was sold on foot of transfers on 
which Mrs. Welch’s signature was forged. You have particulars of the 
transfers in previous correspondence. We take it that, as is usual in these 
cases, you will nominate your lawyers to accept service of the proceedings 
and we would be obliged if you would supply us with their full names and 
address. We have the impression that these particular holdings of con- 
solidated stock were inscribed in your books and we would be obliged if 
you would confirm that this was so.” 


The solicitors to the bank replied on Jan. 29, 1954, in these terms: 


‘“The chief accountant of the Bank of England has asked us to reply 
to your letter to him of Jan. 25, in which you stated that you had sent 
papers to English counsel to settle proceedings against the bank to have 
your clients’ names restored to the register in respect of an amount of four 
per cent. consolidated stock. We should be grateful if you would let us 
know what evidence of forgery it is proposed to put forward so that the 
bank may have the opportunity of considering the case. The holdings in 
question were registered stock and not inscribed as you have assumed.” 

Again they wrote on Feb. 9, 1954: 

“We shall be glad if you will let us know whether there has been any 
conviction on a charge of forgery arising out of this case as we assume that 
criminal proceedings have been or will be instituted. We note that Mrs. 
Welch will personally repudiate her alleged signature on the transfers but as 
at present advised our clients would not feel able to accept a personal 
repudiation as sufficient evidence of the forgery of the signatures in question.” 

After this, during further negotiations, the defendant bank through their Irish 
agents wrote the following: 

‘“ We are in receipt of your letter . . . We feel . . . that the bank would 
not have given us the instructions they did if they had not in mind the 
careful consideration of their position in the light of the available evidence.” 

Ultimately on Apr. 5, 1954, they wrote the following letter: 


“We have now heard from the solicitors to the Bank of England that 


they are not prepared to give any written undertaking on the lines suggested 
and we understand that this matter can now be regarded as closed.” 


The writ in the present action was issued on Apr. 30, 1954. 
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, That an action of this type will lie against the defendant bank without joining 
the transferees of the stock is shown by a number of cases of which the earliest 
to which I was referred was that of Davis v. Bank of England (1). That was 
decided in 1824. It was an action at law and it was held by Brst, C.J., that the 
property in the stocks in question was neyer transferred from the true owner by 
being placed in the name of another person in the books of the bank under a 

3 forged power of attorney. The sidenote reads (2 Bing. 393): 


* Held, that a party might recover from the Bank of England the dividends 
arising on his stock in the funds, though at the time the dividends were pay- 
able he knew the stock had some months previously been placed, under a 
forged power of attorney, to the name of another person; omitted to inform 
the bank of the circumstance; and did not demand payment of the dividends 
7 till after the escape of the offender.—Property in stock is not transferred from 

the owner by being placed, under a forged power of attorney, to the name of 
another person in the books of the Bank of England.” 


Best, C.J., says (ibid., at p. 402): 


“The first question we are to decide is, have the stocks which stood in 

) the plaintiff’s name in the books of the bank been transferred out of that 

name ? We think that the plaintiff’s property in the funds has not been 

transferred; that he is still the legal bolder of these funds, and entitled to the 
dividends payable on account of them.”’ 


Then he goes on to describe the three per cent. consols, and the long annuities, 
; and says (ibid.): 

‘** Both the consolidated annuities and the long annuities are transferable 
at the bank. This is not a species of property that could be transferred by 
delivery; the assent of the owner to part with it must be expressed in 
writing, and it will be found that it has always been the practice to transfer 
by writing, and that the case requires such a mode of transfer. I take it to 

7 be clear that a transfer in writing not made by the party transferring, or some 
agent duly authorised, can have no effect. A forged indorsement on a bill - 
of exchange conveys no interest in such bill. Transferable shares of the 
stock of any company cannot be divested out of the proprietors by any act 
of the company without the authority of the stockholders. The Bank of 
England has no more authority to affect the interest of any stockholder, than 
the most insignificant chartered company has to dispose of the shares of any 
of the members of such a company. The legislature (so far from allowing 
any act of the bank to deprive the stockholder of his interest,) has taken care 
to direct in what manner the interest he has in the public annuities shall be 
conveyed away, and to declare that no other mode of conveyance shall be 
legal.” 

1 Best, C.J., then discusses the mode of transfer at some length and says (ibid., 

at p. 404): 

“We are not called on to decide whether the bank, the parties who 
presented the forged power of attorney, or the parties who accepted the 
stocks under the transfer are to endure the loss. We know that funds will 
not be issued from the exchequer to pay the dividends on the stock in the 

plaintiff's name, and the same stock in other persons’ names. We feel that 
these circumstances may occasion difficulty and embarrassment to the bank. 
We think, however, that the bank should be subjected to such difficulty and 
embarrassment, rather than the stockholder should suffer injustice. qt is 
the duty of the bank to prevent the entry of a transfer until they are satisfied 
that the person who claims to be allowed to make it is duly authorised to do 
so. They may take reasonable time to make inquiries and require proof 
that the signature to a power of attorney is the writing of the person whose 
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signature it purports to be. It is the bank, therefore, and not the stock- 
holder who is to suffer, if for want of inquiring, and it does not appear that 
any inquiry was made in this case, they are imposed upon, and allow a 
transfer to be entered in their books, made without a proper authority. We 
cannot do justice to this plaintiff unless we hold that the stocks are still his.” 


‘Then he goes on in these terms (ibid., at p. 405): 

‘““ Another consequence of the stocks being considered as transferred, will 
be most alarming to those who live at a distance from London, and receive 
their dividends by attorney; namely, that their claim to compensation in 
case their stocks should be transferred without their authority may be barred 
by the statute of limitations. What has lately occurred has shown us that the 
forging of powers of attorney to transfer stock may be concealed for more 
than six years, and the cases of Battley v. Faulkner (2), Short v. M Carthy (3), 
and Brown v. Howard (4), prove that the statute of limitations begins to run 
from the time of the act being done that gives occasion to the action, although 
it was not known to the party who suffers from it. I can find no case in 
which the question whether the stock is transferred by the act of the bank has 
been raised . . . These stocks remaining the property of the plaintiff, and his 
right to them not being affected by the forgeries, what is to prevent his 
recovering the dividends due in respect of such stocks ? It appears in this 
case that he did not know of the forgeries until several months after they 
were committed.” 

He discusses then whether the fact that the plaintiff because he had allowed the 
forger to escape from the country before claiming and thus had been guilty, as it 
was said, of misdemeanour or felony, was disentitled on that account and he 
held that he was not. 

This case was reversed in error (5 B. & C. 185) on a point of pleading which does 
not affect the ratio decidendi of the chief justice (see the references in Barton v. 
North Staffordshire Ry. Co. (5) (38 Ch.D. at p. 464) and Coles v. Bank of England 
(6)). The plaintiff in Coles v. Bank of England (6) lost her action on the finding of 
the jury that she had ratified each transaction. It appears that she went to the 
bank with her nephew, the villain of the piece, and signed the warrants for the 
reduced dividends personally. The question is stated in the argument in these 
words (10 Ad. & El. at p. 442): 

‘** But the principal question is, whether the Bank of England can be made | 
liable, in this, or indeed in any, form of action, to replace stock transferred by 
a person professing to act for the proprietor, after the proprietor has 
repeatedly recognised the transfer by receiving dividends on the reduced 
amount ? The repeated receipt of such dividends is a recognition of the 
transfer, which binds the party, and is not merely proof of a previous 
authority, which may be rebutted.” 

Lorp Denman, C.J., said (ibid., at p. 448): 
on an rosie: Learn peta bone were very remarkable: Benjamin Coles, 
estatrix, in some sort her man of business, one of her 
executors also, and of course one of the plaintiffs, was a clerk in the Bank of 
poe enn Rh iF aos 4 pipeopt am pes the testatrix when she 
2 nybesaniy panes ghia 7 r an egea in the dividend warrants, 
that would have been ‘ane if the pac ig Nae Ree ie 
her name; but he had in fact, in eas ee = tee 
Crein whacimntsd Ge cote ne in pas ; taken another woman to the 
the signature of the eee ta be 7 ar me Raed pre: oa 
Sar ai wake ed 3 cc veral transfers of the stock, till at last a 
: ere argument was, that the testatrix had, by 
gross negligence, brought about, or at least greatly contributed to preduce, 
the loss which has accrued ; so that her representatives are precluded from 
complaining of the bank in respect to it.’’ 


a 
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A He then discusses the cases, including, among others, Davis v. Bank of England 
(1), and ends in this way (ibid., at p. 451): 

“The facts, then, which have been found by the jury in this case, entitle the 
defendants to a verdict on the plea of not guilty. They also furnish evidence 
on the second and third pleas, in which it is alleged that the testatrix was not 
a proprietor of the stock; for we are of opinion that, notwithstanding the 

B strong words of the stat. 18 Geo. 2 c. 9, a stockholder may so conduct himself 
as to be precluded from claiming in that character. For example, the transfer 
is only to be made by underwriting by the parties, or, in their absence, by 
lawful attorneys appointed with certain formalities. But suppose the pro- 
prietor, being present, had not underwritten the transfer, but had connived 
at the underwriting of his name by another; or, being absent, had expressly 
C requested another to go and sign his name, the Act would not have been 
complied with, yet the property would have passed from the stockholder. 
In such a case, indeed, fraud would have been an ingredient, but we appre- 
hend that any culpable conduct, by which the relation of the parties to the 
property is completely altered, will have the same effect.” 
The point was taken in the defence that as the interest of the plaintiff and Mr. 
D Maude in the stock was a joint one she could have no better right than he had to 
complain. I take it that the pleader relied on the recent case of Brewer v. 
Westminster Bank, Ltd. (7), which appears to have been decided on these grounds. 
I confess I do not follow that decision. None of the cases in equity were cited 
to the learned judge. It may be, however, that this would be a good defence at 
law. It is certainly, I think, no defence in equity. 
E In Sloman v. Bank of England (8) the sidenote reads as follows (14 Sim. 475): 
“One of two trustees of a sum of stock sold it out under a power of 
attorney, to which he had forged the signature of his co-trustee, and some 
time afterwards absconded. Held, that the Bank of England was com- 
pellable, in a court of equity, to reinvest the stock in the name of the other 


FR trustee.” 
Smr LanceLot SHADWELL, V.-C., giving judgment said (ibid., at p. 485): 
“| | Thave not the slightest doubt with respect to the situation in which 


the bank stands. The liability of the bank is constituted by the Act of 
11 Geo. 4 & 1 Will. 4c. 13, by which the four per cents. were converted into 
three and a half per cents. . . . I notice that with reference only to that 
G singular ground on which the Court of King’s Bench rested their judgment 
in the case of Davis v. Bank of England (1), when it was heard in error; 
namely, that inasmuch as the declaration did not allege that the requisite 
funds for payment of the dividends had been supplied to the bank by the 
government, there was no liability on the part of the bank. Now it seems 
to me that every court of law ought to take it for granted that that which 
H the legislature says shall be done has been done; but, however, the court 
of error was satisfied to get rid of any difficulty in that case by making 
that objection . . . And my opinion is that if, at any time, there had been 
stock standing in the name of A., and afterwards that stock did not appear 
(no matter from what cause), to be standing in his name, A. would, prima 
facie, have a right to say: ‘ Let the account stand as it did on a given day.’ 
If it can be shown that A. himself has transferred the stock, that is an 
answer; but the bank account ought to be kept with regard to every 
individual who ever appeared as a stock proprietor in such a manner as to 
show what the account really is. If that be so, it follows, as a matter of 
course, that relief may be had in equity;: because the plaintiff in equity 
has to allege against the bank: ‘ You are bound by law to be my book- 
keeper in respect of my stock, and to show me the true account of it; and if 
I can show that, upon a given day, stock stood in my name, and now show 
that it does not stand in my name, and I have not authorised the transfer of 
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it, you are responsible to me—that is to say, you must. make the account 
stand as it ought to have stood.’ This appears to me to be the true view 
of the case; and, according to that view, there would be a direct right in 
every person who was interested in the stock in question to file a bill against 
the Bank of England to have any error occasioned by the bank corrected.” 


He then goes on to the question whether the bank’s defence, which again de- 
pended on the fact that there had been connivance between the plaintiff and the 
forger, who I think was the brother, was good, and the Vice-Chancellor held that 
there was no defence set up which would avail the bank. 
A later case is Barton v. London & North Western Ry. Co. (9), where the Court 
of Appeal affirmed that this form of action is a proper one. Corton, L.J., says 
this (38 Ch.D. at p. 149): : 


“The plaintiffs by this action seek to impeach transfers of a considerable 
amount of London and North Western stock. They allege that the deeds of 
transfer were forgeries, and they bring their action against the London 
and North Western Railway Company alone, in order to make them answer- 
able for stock not still appearing in the names of the plaintiffs or in the 
name of their testator. Now, in my opinion, whatever may be the conse- 
quence as between the railway company and other persons who now appear 
on the railway books as the holders of this stock, that was a course which the 
plaintiffs were at liberty to take, for it is well established that persons, 
whose stock is transferred out of their names in consequence of a forged 
deed of transfer, may go against the company whose duty it is to keep 
the register of stockholders, and say: ‘ It was your duty to keep this stock 
in our names until it was effectually transferred by a deed of transfer duly 
executed by us or by persons who had authority to act for us, and as you 
have transferred it without the authority of a good deed of transfer you 
must replace it.’ That is the course which the plaintiffs took. If they had 
sought to have the stock which they could trace into the names of the 
present appellants re-transferred, then, of course, they must have made the 
present appellants parties, and, in my opinion, they might have done so if 
they thought fit, making the railway company a party as the keeper of the 
books, that the company might be bound by the order to re-transfer the 
stock in their books. The plaintiffs have not chosen to take that course, but 
have taken a course which they were fairly entitled to take if they thought 
fit.” ; 


That case was afterwards sent to law for the question of forgery to be tried. 

The first issue at the trial before me was one of fact, namely, whether the 
signatures appearing on the several transfers and authorities and purporting to 
be those of the plaintiff were truly hers. On this subject the plaintiff and an 
expert in handwriting gave evidence and on the third day of the trial counsel 
for the defendant and for the subsequent parties abandoned their case on this 
point and admitted that none of the signatures impeached was genuine. 

The second point taken by the defence is that granting the signatures not to be 
in the hand of the plaintiff yet she authorised them to be made. This point was 
abandoned. 

Thirdly it was objected that the negligence and dereliction of duty of the plain- 
tiff as one of the trustees gave Mr. Maude as the other trustee the opportunity of 
committing the frauds. I do not follow the point as taken like this. The bank 
is no beneficiary under the trust and is owed no duty by the plaintiff in her 
capacity as trustee. The argument, however, proceeded on ‘a different ground 
and was that the conduct of the plaintiff vis-a-vis the bank was so negligent as to 
disentitle her to relief. It was argued that the plaintiff and the bank stood in 
the relationship of customer and banker and that she owed to the bank a duty 
accordingly. I am content to accept this. In my judgment, it is clear from 
the cases on this subject that no negligence can avail the bank unless it amounts 
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to conduct estopping the plaintiff, or alternatively to ratification of the defaults 
of her co-trustee. Moreover, the loss must be a direct result of the negligence. 

The leading case on this point is Young v. Grote (10) a case much discussed but 
expressly approved by the House of Lords in London Joint Stock Bank v. Mac- 
millan & Arthur (11). An illustration of this principle in connection with share 
transfers is Swan v. North British Australasian Co. (12) where I find in the head- 
note these words (2 H. & C. at p. 175): ‘“* Negligence to operate as an estoppel 
must be the proximate cause of the loss ”’. See, too, Bank of Ireland (Governor & 
Co.) v. Evans’ Charities Trustees (13). In that case certain charity trustees 
had allowed their seal to remain in the possession of the secretary who by that 
means misappropriated certain consols. There were proceedings for a new trial 
of an action by the trustees against the bank to rectify the register in which the 
judge in Ireland had charged the jury that if the trustees had so negligently 
conducted themselves as to contribute to the loss the verdict must be for the 
bank. This was held to be wrong. Lorp Cranworts, L.C., in his speech 
after the opinion of the judges had been given by Parkg, B., said (5 H.L. Cas. at 
p. 412): ‘‘ There are two points for decision.’’ The first one was one of pleading 
with which I need not be concerned. Then he said (ibid., at p. 413): 


‘** For the reasons which have been so clearly stated on the part of all the 
learned judges, my opinion is, and I shall move your Lordships accordingly 
to act upon it, that it is clear that there ought to have been a venire de novo, 
because the direction of the very learned judge who tried the case was clearly 
not warranted by law. The direction was, that if the transfer was caused 
by such negligence on the part of the trustees as that of which evidence has 
been given, then that the bank was absolved. I apprehend that there is no 
such principle of law. I think it has been fairly put, that there must be 
either something that amounts to an estoppel, or something that amounts 
to a ratification, in order to make the negligence a good answer. Now the 
case of Young v. Grote (10) went upon that ground (whether correctly arrived 
at in point of fact is immaterial), that the plaintiff there was estopped from 
saying that he did not sign the cheque for £350; and if the circumstances are 
such, whether arising from negligence, or from any other cause, that as 
between the customer and his banker, the customer is estopped from saying 
that he did not sign the cheque for a particular amount, that, as between 
them, is just the same as if he had signed it. Therefore taking that view of 
the facts, the case may be well sustained, and appears to have been well 
decided. The other doctrine, that of ratification, is well illustrated by the 
case of Coles v. Bank of England (6). There the Court of Queen’s Bench 
considered that the conduct of the owner of the stock in subsequently 
signing from time to time receipts for reduced sums, when the sums had 
been reduced by previous forgery, was in truth a ratification of what had 
previously taken place. Whether I should have arrived upon the question 
of fact at the same conclusion, is a matter upon which I do not feel myself: 
called upon to speculate. That certainly seems to me to be rather a strong 
result. But coming to that result, the consequence naturally and necessarily 
followed, whether forgery or no forgery, that if the party injured by the 
forgery chooses subsequently to ratify what has been done, then as between 
him or her and the person who acts upon it, the ratification would be just as 
good as if it had been the previous act of the party. Upon these grounds, 
I conceive that the judgment which the Court of Queen’s Bench in Ireland 
ought to have given, and which ought now to be given, when the exceptions 
are properly on the record, is, that there should be a venire de novo, and I 
shall move your Lordships accordingly.” 

Lorp Broveram concurred in that opinion, 


The negligence here attributed to the plaintiff was first that in the circum- 
stances I have recited she should have realised after the first transaction that 
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Mr. Maude had forged her signature to a transfer and should so have informed the 
bank by way of warning. As to this I am of opinion that she never realised, 
although she might have done so, that her signature had been forged on a 
transfer. What she did know was that Mr. Maude had put her name on the back of 
a cheque, but after his explanation she did not think there was any dishonest 
intent in this and certainly did not regard it as a criminal offence. She is a lady 
now eighty-four years of age, brought up with Victorian notions about business, 
namely, that women have nothing to do with it and should leave it to the men. 
No doubt, in the circumstances, she ought not to have allowed her sister 
to appoint her trustee, but she said in the witness-box that she was appointed 
to ‘‘ look after the boy ” meaning by that the tenant-for-life who was afflicted as 
I have said. She also said she was content to leave the business side of the trust 
to Mr. Maude who was her cousin and whom she trusted implicitly, and that she 
was willing to sign anything he put before her. Presumably he did not put the 
transfer before her because an attesting witness was necessary and this might 
have given rise to questions. 

Next it was alleged as negligence that if the plaintiff had watched the pass-book 
of the joint income account she would have noticed that the dividends on the 
consols were dwindling. As to this there was no evidence that she ever saw the 
pass-book and I do not think there was a duty on her vis-A-vis the bank to be a 
watchdog over her co-trustee (see the observations of McNarr, J., in Brewer v. 
Westminster Bank, Ltd. (7), [1952] 2 All E.R. at p. 656, letter E).. It was also 
suggested that there was negligence in allowing Mr. Maude to be in possession 
of the stock certificates, but this has been decided not to be negligence in Cottam 
v. Eastern Counties Ry. Co. (14). This also was a case of forged transfers and the 
sidenote reads as follows (1 John. & H. 243): 


“Negligence cannot be imputed to trustees for leaving documents of 
title in the hands of one of their number and allowing him to receive the 
income, and no authority to deal with the property can be implied, ‘even ~ 
in favour of a bona fide purchaser from such trustee.” 


The transferees were there joined as defendants and the judgment of Str WILLIAM 
Pace Woop, V.-C., is mostly concerned with that point, but he deals with 
negligence in these words (ibid., at p. 247): 


“ There is nothing to point to any implied agency, except the supposed 
negligence of the plaintiffs in leaving the deeds in Allen’s hands, and allowing 
him to receive the interest. It would be a very serious doctrine if the fact 
that one of three trustees is allowed to have possession of the title-deeds of 
the trust should be held to create such an interest in him as to enable him to 
give a title to any other person with whom he may deposit the deeds. The 
contrary of this was expressly held by Str Joun LEacu, in an unreported 
case, Goldney v. Bower (15), where the title-deeds of a mortgage to trustees 
were allowed to remain in the hands of one of the trustees, who also received 
the interest. There it was held that no agency to receive the principal could 
be implied from the permission to receive the interest, and that no laches 
could be imputed to the trustees for suffering one of their number to hold the 
deeds. The reason is that the deeds must be held by some one person, unless 
they are deposited with bankers, or placed in a box secured by a number of 
different locks, of which each trustee should hold one of the keys; and 
negligence cannot be imputed to trustees for not taking such precautions 
as these.” 

Another point raised by way of defence and as showing negligence on the 
part of the plaintiff was that on every transfer a notice in the usual form was sent 
to her in accordance with reg. 9 (b) of the Government Stock Regulations, 1943 
(S.R. & O. 1943 No. 1). An attempt was made to prove the sending ‘of these 
notices as a fact and it was shown, I think, that in each case a notice was made 
out to be sent, but it was never shown that notices were actually sent. ' Still less 
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was it shown that the plaintiff received them, for if sent they all went to the 
Trish address as was probably the design of Mr. Maude when he entered this as the 
address of the plaintiff in the removal document of 1946, mentioned earlier. 

Barton v. London & North Western Ry. Co. (9), shows that even if the notices 
had been shown to have been sent to the plaintiff and received by her that would 
have been no answer. In the headnote I find this (24 Q.B.D. 77): 


““ Application having been made to a company to register a transfer of 
stock, the company sent a letter giving notice of it to the holder of the stock 
on the register, and stating that, unless they heard from her to the contrary, 
the stock would be transferred in their books. She did not answer the letter, 
and the company subsequently registered the transfer. Her signature to the 
transfer being a forgery, she brought an action against the company claiming 
to have her name replaced on the register as holder of the stock: Held, that 
she was not estopped from alleging that the transfer was invalid, and was 
entitled to the relief claimed.” 

LINDLEY, L.J., says (ibid., at p. 89): 

**T was somewhat struck at first by the point raised by the defendants 
with regard to the last of the forged transfers, but I think that it will be seen 
that there is nothing in it, when it is remembered that the plaintiffs in this 
action are really asserting a legal title. With regard to the suggestion of an 
estoppel, there appears to me to be no ground for it whatever.” 

Lorp Esuer, M.R., says (ibid., at p. 87): 

“* With regard to the last transfer, of which notice was sent to the plaintiff, 
it is alleged that, having disregarded such notice, she is estopped from saying 
that the transfer is bad, or if she is not estopped, that, as she is claiming 
equitable relief, if she has misled the defendants by not answering their 
letter, to that extent she is not entitled to such relief. This latter point does 
not, as it seems to me, arise, because in substance what she is claiming is 
to have the register made right, which is her legal right as a shareholder ; 
and I cannot think that the circumstances bring the case within any kind 
of estoppel.” 

This last case suggests that the plaintiff’s right is a legal right. That also was 
the opinion of the House of Lords in the similar case of Midland Ry. Co. v. 
Taylor (16), on appeal from Str Joun Romitty, M.R. That is a case which 
shows that even if the right at law be gone the right in equity will remain—see 
the speech of Lorp WestBury, L.C., where he says (8 H.L. Cas. at p. 756): 

“<The matter rests on the plainest and clearest principles. Certain stock of the 
Midland Railway Company was standing in the book of the company in the 
names of two persons, Taylor and Bright. Bright, by atransfer executed by him- 
self in Taylor’s lifetime, and to which he forged the name of Taylor, transferred 
that stock to a third person. Immediately on that act being done, there was 
a right of action at law in Taylor against the railway company, and there was _ 
also a right of suit in equity. The right of suit in equity and the right of 
action at law were both founded upon a legal title; that legal title vested in 
Taylor, remained with him, and is now vested in the present plaintiff, his 
personal representative.” 

Lorp CrRANWworTH was reported as saying (ibid., at p. 757): 

“Tt is said that the right in equity is dependent on there being a right at 
law. That is a mistake; it is not dependent on such a right at law. There 
would have been no right in equity if there had not been a wrong, which 
would have entitled the party to bring an action at Vege ras ee 
It appears to me that in the case of transactions (2) (5) and (7) a direct cause 

of the loss was the felonious act by Mr. Maude in forging the defendant’s name on 
the transfers and the authorities to the brokers and that it follows from the 
authorities that the negligence of the plaintiff not being directly connected 


a. 
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with the loss is no part of her claim. I cannot find in the facts anything to A 
amount to an estoppel or which should be taken as ratification of her co-owner's 
defaults. But when transaction (1) is examined the position is seen to be 
different in that it can be said that the plaintiff expressly authorised the broker to 
pay the proceeds of the sale of £2,000 of stock into Mr. Maude’s private account 
and that this amounted to a ratification of the transaction. In my judgment this 
isright. It seems to me clear that the plaintiff knew that the cheque for £2,274 16s. B 
did not represent income, but was capital which she allowed Mr. Maude to have 
because she believed he required it to pay duty as his letter said. She therefore 
had the opportunity of stopping the money from passing to him in which case no 
harm would have been done, and allowed it to pass through her hands. She 
must, I think, therefore, be taken to have received this sum. , 

As to transactions (3) (4) and (6) the proceeds in each case passed into the © 
joint income account of the plaintiff and Mr. Maude and here again no harm was 
done so far, but Mr. Maude was administering the income in maintaining the estate 
for the tenant-for-life and the plaintiff was in the habit of giving him from time to 
time blank cheques signed by her to enable him to draw the income. By means 
of these he was enabled to withdraw the capital sums resulting from each of these 
three transactions and therefore the act which produced the harm was the J) 
genuine signature of the plaintiff to the blank cheques. In these cases I think 
the plaintiff must be treated as having come into possession of the proceeds, and 
that her negligence in providing her co-trustee with blank cheques was the direct 
cause of the loss. 

It appears to me moreover that equitable principles must prevail, because even 

though the right of the plaintiff be a legal one the remedy she seeks is equitable. 
She asks that the defendant bank shall be obliged to go into the market and 
purchase sufficient stocks to make good the forgeries, and that, in my judgment, 
is her right, but in so far as she must be taken to have had the proceeds of these 
same forgeries in her hands or directly to have caused the loss I think she must 
contribute to the price the bank would have to pay the amount of those proceeds. 
No doubt this may be hard on the beneficiaries, but they have other remedies open Ff 
to them. This line of defence is not open to the bank in respect of transactions 
(2) (5) and (7) because in each of these cases the proceeds went direct and 
without her intervention into a banking account not that of the plaintiff. These 
three transactions amount to £5,502 nominal so that as a short cut the bank. 
must replace stock to that extent unless it is protected by the last line of defence, 
which is that of the Limitation Act, 1939. This plea was not advanced by the @ 
bank in the earlier stages of the action, but was resorted to because the subse- 
quent parties over against whom the bank is claiming indemnity desired to 
avail themselves of it. The bank just before the hearing put its pride in its 
pocket and applied to amend by pleading two sections, namely, s. 2 and s. 21. 
T allowed the amendment on terms. Section 21 was repealed by the Law Reform 
(Limitation of Actions) Act, 1954, s. 1 (b), but having regard to the terms of H ; 
8s. 7 of that Act the repeal does not affect the present proceedings. ° 

Section 21 (1) of the Act of 1939 is to be considered first because if it applies, 


and time runs from the date of the several transfers, the whole action is barred. 
The section is in these terms: 


“No action shall be brought against any person for any act done in 
pursuance, or execution, or intended execution of any Act of Parliament, I 
or of any public duty or authority, or in respect of any neglect or default 
in the execution of any such Act, duty or authority, unless it is commenced 
before the expiration of one year from the date on which the cause of action 
accrued: Provided that where the act, neglect or default is a continuing one, 
no cause of action in respect thereof shall be deemed to have accrued, for 
the purposes of this sub-section, until the act, neglect or default has ceased.”’ , 


The first point taken in reply by the plaintiff was that the bank was not a person 
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within the meaning of the section and reliance was placed on A.-G. v. Margate 
Pier & Harbour (Company of Proprietors) (17). In my judgment having regard 
to the terms of the Bank of England Act, 1946, the bank is not a profit making 
company as now constituted and this case has no application. It has been 
said that the Public Authorities Protection Act, 1893, s. 1, re-enacted by s. 21 
of the Act of 1939 must be limited to “ public authorities ”: see the speech of 
Lorp Buckmaster, L.C., in Bradford Corpn. v. Myers (18). I take it, however, 
that by these words Lorp BuckMasTER meant bodies having public or statutory 
duties to perform. 

Secondly, it was objected that the act or default in question was not done or 
omitted “in pursuance or execution of any Act of Parliament or public duty or 
authority * and reliance was placed on Bradford Corpn. v. Myers (18). Lorp 
Bucxmaster, L.C., in his speech in that case, said this ({1916] 1 A.C. at p. 247): 

** Now it must be conceded that the Act applies only to a definite class of 
persons and to a definite class of action. If the section stood alone, and were 
construed without reference to the introductory words of the statute, it would 
be wide enough to grant protection to any person who was acting in pur- 
suance of a private Act of Parliament, but on more than one occasion the 
courts have pointed out that this cannot be its true interpretation, and that 

“any person’ must be limited so as to apply only to public authorities. 
The case of A.-G. v. Margate Pier & Harbour (Company of Proprietors) (17) 
is an excellent illustration of such a case, and this was expressly approved by 
CHANNELL, J., in Parker v. London County Council (19). While the preamble 
is necessary thus to constrict the meaning of the persons whom the statute 
is intended to protect, the words of the section themselves limit the class 
of action, and show that it was not intended to cover every act which a local 
authority had power to perform. In other words, it is not because the act 
out of which an action arises is within their power that a public authority 
enjoy the benefit of the statute. It is because the act is one which is either 
an act in the direct execution of a statute, or in the discharge of a public 
duty, or the exercise of a public authority. I regard these latter words as 
meaning a duty owed to all the public alike or an authority exercised 
impartially with regard to all the public. It assumes that there are duties 
and authorities which are not public, and that in the exercise or discharge 
of such duties or authorities this protection does not apply.” 

In my judgment, however, the keeping of the register of consols is clearly a public 
duty enjoined on the Bank of England which still answers the description by 
the Vice-Chancellor in Sloman’s case (8) (see 14 Sim. at p. 486) of ‘ the Parlia- 
mentary book-keepers of this fund”’. The keeping of the register is now regu- 
lated by the Government Stock Regulations, 1943 (S.R. & O. 1943 No. 1) made 
under the Finance Act, 1942, s. 47, and having statutory force. Section 47 is in 
these terms: 

(1) The Treasury may by regulations provide . . . (b) for the keeping - 
by the Banks of England and Ireland of registers of the holders of such 
stock and bonds and as to the matters to be entered in the registers .. . 
(2) As from the date on which the first regulations made under this section 
come into operation, all such stock and bonds as aforesaid shall be trans- 
ferable in law in manner provided by regulations so made, and in no other 


99 


manner... ; 
The Government Stock Regulations, 1943, reg. 2, says: 

(1) There shall be kept in the office of the chief accountant of the 
Bank of England, and at the principal office at Belfast of the Bank of 
Ireland, in respect of stock of each description, registers wherein shall be 
entered the names and addresses of all persons who are for the time being 
holders of stock of that description, and the amounts of stock of that 
description of which they are respectively for the time being holders. 
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In my judgment, the keeping of the register and the removal of the plaintiff ’s 
name from it as also the refusal to re-instate it were acts done directly in intended 
execution of the Act of Parliament. Accordingly I hold that the section does 
apply to the bank in this capacity. é 

The next point is whether the time has run. This depends on the time at 
which the cause of action accrued. This question was considered in Barton v. 
North Staffordshire Ry. Co. (5), where Kay, J., held that a cause of action was 
not perfect until the refusal of the company to restore the plaintiff’s name to the 
register. In my judgment there was no such categorical refusal here until the 
writing of the last letter which I have read on Apr. 5, 1954. If therefore this 
case be right, time has not run. The headnote reads as follows (38 Ch.D. 458): 


“One of two executors cannot make a valid transfer of railway shares 
or stock registered in the names of both, under and subject to the provisions 
of the Companies Clauses Act, 1845. Railway stock was registered in the 
names of two persons who were executors and trustees of a will. One of 
them sold and transferred the stock, forging the signature of the other to the 
transfers, which were registered by the railway company. On the forgeries 
being discovered by the other executor, a new trustee of the will was 
appointed in place of the forger, who then left this country. The two 
trustees informed the company of the forgeries, and applied to be registered 
as owners of the stock. The company refused to comply with the applica- 
tion, and the two trustees thereupon brought an action for replacement of 
the stock in their names. Some of the stock was transferred more than 
six years before the action was brought: Held, that the cause of action 
was the refusal by the company, when the forgeries were made known to them, 
to treat the plaintiffs as owners of the stock, and that, therefore, time under 
the Statute of Limitations would not begin to run against the plaintiffs 
until such refusal: Held, also, that the plaintiffs were entitled to treat the 
transfers as nullities, and that the company must be ordered to register the - 
plaintiffs as owners of the stock.” 

Kay, J., in his judgment says (ibid., at p. 462): ; 

“ The real claim of the plaintiffs is to be treated by the railway company 
as stockholders. They say, and I agree with the contention, that the 
forged transfers must be considered as nullities. One defence raised by 
amendment is a plea of the Statute of Limitations. The actual plaintiffs 
are Ann Barton and Mrs. Ashe, who was appointed her co-trustee by the 
deed of July 1, 1886, in the place of Thomas Barton. This suit was instituted 
on Dec. 10, 1886, more than six years after some of the attempted dealings 
with this stock. It is settled that, after a partnership has ceased, any claim 
on simple contract by one former partner against the others in respect thereof 
is, prima facie, subject to be barred after the expiration of six years: Knoz v. 
Gye (20). On the other hand, while a partnership is continuing there is no 
authority for suggesting that a claim between the partners is affected by 
the statute, and the opinion of Liyptey, L.J., is to the contrary (LINDLEY 
oN ParTNeRSHIP (4th Edn.), p. 966). In a ease of exclusion time would 
begin to run from the act of exclusion. It has been argued in this case that 
if a partner does not draw his share of profits or act as partner for six years 
he, at the end of that time, loses all remedy against his co-partners, and 
therefore practically ceases to be a partner. And it is urged that this being 
the case as to a partnership, the analogy ought to be followed in railway 
companies and other trading corporations, and that ‘a shareholder or 
stockholder who makes no claim for six years has no remedy in respect of 
his shares or stock against the company. If this be so, any such company 
might direct that after six years’ silence a pen should be drawn through the 
shareholder’s name on the register, and he would practically cease to be 
a member of the corporation; and in answer to a question from the court, 
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A the argument was pressed to that extent. Such a conclusion shows that there 
must be a fallacy in the premises. I know of no authority for saying that a 
partner who does nothing for six years loses all remedies against his co- 
partners. Time only begins to run against him from an act of exclusion. If 
the analogy be applicable there must be a similar act in the case of a share- 
egos to enable the company to avail itself of the statute against him. 

B Nothing of the kind took place here until the resistance by the company to 
the claim made in this action. The cause of action is, not the invalid 
transfers of the stock in question, but the refusal of the company, when the 
forgery was made known to them, to treat the plaintiffs as stockholders. It 
is an elementary principle that time does not begin to run until there is a com- 
plete cause of action, and there was no complete cause of action in this case 

8 until such refusal. In Davis v. Bank of England (1) there is a judgment of 
Bsst, C.J., in which the question of the Statute of Limitations in a similar 
case is considered.” 


He then goes on to read the passage I have read from Bust, C.J., in Davis v. 
Bank of England (1) and cites also Coles’ case (6) and Sloman’s case (8). 
For the bank it was argued that this case ought not to be followed because 
D the partnership analogy mentioned by Kay, J., is not a true analogy. I was 
referred by Mr. Caplan, who argued this part of the case, to a decision of 
RomEr, J., in Re Severn & Wye & Severn Bridge Ry. Co. (21). The headnote there 
reads ([1896].1 Ch. 559): 


‘“‘ When a company declares a dividend on its shares, a debt immediately 
E becomes payable to each shareholder in respect of his dividend for which he 
can sue at law, and the Statute of Limitations immediately begins to run. 
The declaration does not make the company a trustee of the dividend for the 
shareholder, and an entry of the liability in the company’s books—at any 
rate when no special part of its assets is set aside as representing the dividend 
and no notice of the entry is given to the shareholder—does not take the 
case out of the statute.” 
Rome|r, J., says (ibid., at p. 564): 

‘““'The liquidators have raised, as they were entitled to do, the defence 
of the Statute of Limitations in answer to the claims for unpaid dividends, 
which I have to consider. That defence is, in my opinion, fatal to the 
claims. The dividends in question were declared and became payable more 

G than twenty years before the present claims were made, and constituted 
debts due to the shareholders for which they could have sued at law, as was 
pointed out by Linpiey, L.J., in the passage in his treatise on Company 
Law (p. 437), which was cited in the argument before me. Presumably, 
therefore, the Statute of Limitations began to run in favour of the company 
from the time the dividends became payable.” 


H hen he takes the objections made by the claimants and says (ibid., at p. 565): 


“Tn the next place, the claimants contend that the statute did not run, 
on the ground that the shareholders and the company were in the position 
of partners, or in an analogous position. In my opinion that contention is 
untenable. Nor can I see that the reasons upon which the rule is founded, 
that the Statute of Limitations does not run in respect of a claim between 
partners during the continuance of the partnership, apply to a claim for 
unpaid dividends between a shareholder of an incorporated company and 
the company. The case of Penny v. Pickwick (22). relied on by the claimants, 
was one of a single partnership which Lorp. (then 5rr Joun) Romry held 
under the circumstances was a continuing partnership. In the case of Barton 
v. North Staffordshire Ry. Co. (5) Kay, J., decided that where persons 
entitled as stockholders in a railway company were suing to establish their 
position as such, their cause of action only arose when the company first 
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refused to treat them as stockholders, and that the Statute of Limitations 
did not commence to run before that refusal. He did not say that the case 
was, in fact, analogous to a claim between partners, but only that, if the 
analogy were applicable, it would support his view, because the statute only 
runs against a partner from the time of his exclusion.” ‘ 


It is said that this shows a disapproval of the decision of Kay, J., or at any 
rate the grounds of it, which I ought not to follow, but this I do not accept. 
Moreover, the passage I have read from the judgment of Bzsr, C.J., in Davis v. 

Bank of England (1) (2 Bing. at p. 405) supports the view that the statute does 
not run until the later date. Both in that case and in Sloman’s case (8) and in 
Str Joun Romitty’s decision in Taylor v. Midland Ry. Co. (23), the ratio 
decidendi was that a forged transfer is a mere nullity having no effect on the 
true owner who still has the property in the stock. If this be the true view, the 
statute cannot run. - 

Similar considerations apply, in my judgment, to s. 2 of the statute so as to 
prevent it from being a bar in respect of the second transaction in which the 
removal of the plaintiff's name was done more than six years before the writ 
was issued. ; 

A further point discussed on this part of the case was whether the default in 
not keeping the register properly was a continuing default on the bank’s part so 
that the proviso to s. 21 applied and the statute had no application at all. 
Having regard to the decision I have reached I need not further pursue this 
question. 

The result is that in the action the plaintiff is, in my judgment, entitled to an 
order on the bank to procure her name to be entered in the books as the owner 
of £5,502 of these four per cent. consols, and in addition to such dividends as 
have been lost to her by the default of the bank in acting on the forged transfers 
in the three transactions making up this sum. In my judgment the Limitation 
Act, 1939, does not run against this latter right either. 

So far as the plaintiff has disentitled herself to her rights in respect of the 
remaining £4,500 stock in dispute, I am of opinion that her right to dividends 
has similarly gone, for the payment of these dividends to the transferees has 
been brought about by her own default and she cannot be heard to complain. 


(The case was adjourned until Mar. 4, 1955, when His Lorpsxtp heard 
argument on costs in the action as between the plaintiff and the bank. His 
LorpsHip gave judgment on the question of costs and, having referred to 
Cinema Press, Lid. v. Pictures & Pleasures, Ltd. (24), he ordered the bank to pay 
four-fifths of the plaintiff’s costs. 

On Mar. 7, 1955, His Lorpsurp heard argument on the question of costs as 
between the bank and the third parties.] 


HARMAN, J. : The plaintiff succeeds against the bank to a degree which I 
have held entitles the plaintiff to four-fifths of her costs. The bank brought in 
five separate parties as third parties, alleging the same case against each of them, 
viz., that in respect of some one or more of the transactions each of them in- 
dividually had presented to the bank transfers which were forged, and that the 
presentation by a broker or jobber of a forged transfer to the bank imparts an 
implied liability in respect of all costs, charges, and expenses which the bank 
may suffer as a result of acting on that transfer. That is the position having 
regard to the decision of the House of Lords in Sheffield Corpn. v. Barclay (25). 
In that case, the Eart or Haussury, L.C., citing Mr. Cave in Dugdale v. Lover- 
ing (26), said ({1905] A.C. at p. 397): 


“Tt is a general principle of law when an act is done by one person at the 
request of another which act is not in itself manifestly tortious to the 
knowledge of the person doing it, and such act turns out to be injurious to 
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the rights of a third party, the person doing it is entitled to an indemnity 
from him who requested that it should be done.’ ”’ 


Therefore the bank is entitled to an indemnity against the jobber who requested 
that they should register the transfer. Lorp Davey said (ibid., at p. 399): 


“. . . there is implied by law a contract by the per. making the 
request to keep indemnified the person having the duty against any liability 
which may result from such exercise of the supposed duty.” 


Lastly, at the end of his speech, the same learned Lord describes (ibid., at p. 405) 
the indemnity as being ‘“‘ against any loss resulting to them from the trans- 
action.”’ Therefore, for such damages as flow from the transaction of registering 
each forged transfer, the bank is entitled to an indemnity. That was initially 
contested by the third parties, four out of five of whom severally put in defences 
denying that the transfers were forged and denying also that, even if they were 
forged, they were bound to indemnify the bank. 

The action comes on for trial. It is evident at an early stage that what is 
really going to be tried is, first, the question of forgery and, secondly, the question 
whether any negligence or ratification by the plaintiff disentitles her to relief; 
and it is also evident that the third parties are vitally interested in both those 
questions, because in fact they intimate that, when it comes to third-party 
proceedings, they will have nothing more to say. They agree that Sheffield 
Corpn. v. Barclay (25) makes it inevitable that they should give an indemnity. 

The bank fought the case in the interests of all the third parties and in the case 
of three of them with success. In the case of two of them the defences failed. 
But in the case of all of them the primary defence failed, viz., forgery, and in the 
case of all of them the question raised under the Limitation Act, 1939, failed. 
It is only because, coming to equity, the plaintiff has, as I said in my judgment, 
to submit to equitable principles that she failed in respect of some of the seven 

- transactions. 

It is admitted that the parties responsible for those transactions in which the 
plaintiff succeeds, viz., Alex Thomson & Co., and Matthey Harrison & Co., two 
in the case of Alex Thomson & Co. and one in the case of Matthey Harrison & Co., 
must indemnify the bank as to the cost of replacing, as to Alex Thomson & Co., 
£3,500 worth of stock, and as to Matthey Harrison & Co., £2,000 worth of stock, 
and as to the dividends appropriate to those two cases. About that there is no 
dispute. But there arises the question, very much vexed, of.the four-fifths of 
the plaintiff’s costs which the bank has been ordered to pay. T think that it is 
not disputed by Alex Thomson & Co. and Matthey Harrison & Co. that they are 
under some liability in that respect. But it is said that the three other third 
parties were successful. So they were, in the sense that the transfers which they 
lodged cannot be set aside and stand in spite of the fact they originated in fraud. 
Therefore, they say: No indemnity. 

I do not think that that is right, because, unless the bank had fought to the 
end, it may well have been that the action would not have been fought as it was.. 
But, apart from that, the third parties did deny, right up to the hearing, that they 
were bound to give any indemnity at all, whatever the result of the suit; and 
the bank was bound to fight the action, not only to save its own skin but also to 
justify itself and to claim an indemnity. Therefore, it seems to me that, sub- 
stantially, the costs which the bank has been bound to incur vis-a-vis the plaintiff 
in fighting the main battle must be paid by the third parties. 

Then it is said that that is limited by this, that there might be five different 
actions, or seven different actions, and nobody ought to have to pay more than 
he would have paid if his action had been a separate one. It seems to me that 
there is a great deal of justice in that; and the way in which I can deal with it 
will be made more simple when I go one step further. So far as the four-fifths 
of the costs of the plaintiff against the bank are concerned, the three third 
parties who were successful cannot, I think, be asked to pay any part. Therefore, 
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the liability for those costs must fall on Alex Thomson & Co. and Matthey A 


Harrison & Co. The question is whether they ought to fall on them equally or 
in proportion to the amount involved, or how otherwise. ne 

It seems to me that the right way of dealing with those costs is simply to make 
an order for the amount of the plaintiff’s taxed costs paid by the defendant to 
be recouped by those two third parties to the bank, i.e., they will be jointly and 
severally liable for that four-fifths of the plaintiff’s costs when they are taxed. 

That leaves the bank’s own costs of the action. So far as those are concerned, 
it seems to me that the third parties are liable for them, subject only to the limita- 
tion that they ought not to be liable for more than they would have been if the 
action had been an action against them severally. It seems to me that a rough 
and ready way of dealing with those is to divide them into five and to order the 
four third parties (i.e., excluding Jobson Bros. for the reason indicated below) 
each to pay one-fifth of the bank’s costs. 

The next question is the scale of those costs. The bank says: ‘“‘ This is an 
indemnity case. Therefore I am entitled to costs on an indemnity basis.” 
That does not seem to have been the practice in third-party proceedings. In such 
proceedings it seems to have been the practice to treat costs for which a third 
party is liable to indemnify as being solicitor and client costs; and one finds an 
order on that line in SETON’s JUDGMENTS AND ORDERS (7th Edn.), Vol. 3, at p. 
2072, and that I propose to follow. Therefore the bank’s costs of the action will 
be taxed as between solicitor and client, and the four third parties (i.e., excluding 
Jobson Bros.) will each be ordered to pay one-fifth of them. 

I am leaving out Jobson Bros., the fifth of the third parties, because they were 
in a different position. They did not deny either that the document in which 
they were interested had been a forgery or that they were bound to indemnify 
the bank. In fact, for equitable reasons they have not been bound to pay 
anything, because, although it was a forgery and although they were bound to 
indemnify, both of which they admitted, for equitable reasons nothing was 
payable. Therefore, I shall not order them to pay any part of the costs of the bank. 

There then remain the costs of the third-party proceedings themselves. In 
my judgment, those were justified. Mr. Caplan urged me to say that the third 
parties who were, as he said, successful (that is to say they did not have to pay 
anything on the substantive part of the indemnity) should not have to pay any 
costs. But I do not think that it is right to treat them as successful. At first, 
they neither admitted that they were bound to indemnify, nor did they admit the 
fact of the forgery, but in the upshot they admitted both, although it took at 
least part of the hearing to make them do so. They also pleaded the Limitation 
Act,’ 1939, and obliged the bank to take that point; and that, too, failed. It 
seems to me that the bank succeeds in its third-party proceedings not only 

against those from whom it gets substantive sums of money for the stock, but 


also against those from whom they are entitled to be indemnified against their _ 


own costs. Therefore, I see no reason why the third parties, and all of them, 
should not pay the bank’s costs of the third-party proceedings, to be taxed as 
between party and party. However in the case of Jobson Bros., they did not 
defend and they did not deny, and therefore Jobson Bros.’ liability will be limited 
to such costs as they would have had to pay on a motion for judgment in default 
of defence. Subject to that, the party and party costs of the third-party pro- 
ceedings are, in my judgment, payable by the third parties. 


[Discussion followed with regard to the liability of fourth and fifth parties. 
His Lorpsuip delivered no formal judgment on that question.] 


oe Order accordingly. 
Solicitors: Bower, Cotton & Bower (for the plaintiff); Freshfields (for the 


defendant) ; J. G. Bosman, Robinson & Co., and Chamberlain & Co. (for third, 
fourth and fifth parties), 


[Reported by R. D. H. Ossorne, EsqQ., Barrister-at-Law.] } 
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HURLEY v. J. SANDERS & CO., LTD. AND ANOTHER. 
[LivERPOOL AssizEs (Glyn-Jones, J.), February 1, 2, 24, 1955.] 


Master and Servant—Liability of master—At common law—Dry dock—Servant 
employed to paint ship from altar courses—No safety precautions. 

Ship—Repairs—Painting with anti-fouling paint—Whether work of repair— 
Shipbuilding Regulations, 1931 (S.R. & O. 1931 No. 133), preamble. 

Dock—Dry dock—Ship under repair—Sub-contractors’ employee injured— 

Notional occupier—Contractors’ duty to provide safe means of access— 

Shipbuilding Regulations, 1931 (S.R. & O. 1931 No. 133), reg. 1. 

The plaintiff, a ships’ painter, was employed by the first defendants, who 
were sub-contractors to the second defendants, engaged in executing a 
contract to restore the anti-fouling paint on a ship in dry dock. The sides 
of the dock consisted of a vertical wall fourteen feet high surmounted by 
twelve steps (called altar courses), each eighteen inches high by twelve 
inches wide. The altar courses supported the timber baulks which were 
used to keep the ship on an even keel after the water had been pumped out 
of the dock. They had rounded edges and the level part was only eight 
or nine inches wide. The altar courses were liable to be slippery from slime 
and oil left behind when the water was pumped from the dock, but it was 
the duty of men employed by the dock owners to brush this away so far as 
possible. The method of painting the side of the ship, amidships, involved 
standing on the altar courses and using a long bamboo rod with a brush 
attached.. While stepping down the side of the dock to his place of work 
the plaintiff slipped and fell, sustaining injuries. In an action for damages 
against both defendants, 

Held: (i) as working on the altar courses was dangerous and the first 
defendants had not established that it was impracticable to take some 
precautions, such possibly as the provision of a safety belt and line, they 
were in breach of their common law duty to the plaintiff, their servant, to 
take reasonable care for his safety. 

(ii) the work on which the plaintiff was engaged was work of repair 
within the meaning of the Shipbuilding Regulations, 1931 (Day v. Harland & 
Wolff, Ltd. ([1953] 2 All E.R. 387) followed), and the second defendants, 
being the notional occupier of the dock for the purpose of those regulations, 
were in breach of their statutory duty under reg. 1 to provide a safe means 
of access; and the facts that the plaintiff’s route lay over a part of the dock 
and that, while at work on painting the ship, he was standing on the dock, 
not on the ship herself, did not deprive him of the protection of the 
regulations. 

Per Curtam: the duty imposed by reg. 1 of the Shipbuilding Regulations, 
1931, is absolute, for the words “so far as is reasonably practicable ” which 
qualify the duty imposed by s. 26 (1) of the Factories Act, 1937, do not 
appear in reg. 1 of the regulations (see p. 839, letter C, post). 


[ Editorial Note. In this case the plaintiff's fall occurred while he was 
making his way to his place of work. If he had reached his place of work safely, 
reg. 1 of the Shipbuilding Regulations, 1931, would, it seems, no longer have 
afforded him a cause of action (see per TUCKER, J., in Lovell v. Blundells & T'. 
Albert Crompton & Co., Ltd., [1944] 2 All E.R. at p. 57, letter F). 

As to a Master’s Liability for the Safety of a Servant at Common Law, see 22 
Hautssury’s Laws (2nd Edn.) 176, para. 296, text and note (f); and for cases 
on the subject, see 34 Dicxst, 194-198, 1580-1623. 

For the Shipbuilding Regulations, 1931, see 8 HatsBurRy’s STATUTORY 
InstRUMENTS 141.] 


Cases referred to: 
(1) Bath v. British Transport Commission, [1954] 2 All E. R. 542. 


834 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


(2) London & North Eastern Ry. Co. v. Berriman, [1946] 1 All E.R. a 
[1946] A.C. 278; 115 L.J.K.B. 124; 174 L.T. 151; 38 B.W.C.C. 109; 
2nd Digest Supp. 

(3) Taylor v. praaece Wilson Lines, Ltd., [1952] 1 Lloyd's Rep. 144. 

(4) Day v. Harland & Wolff, Ltd., [1953] 2 All E.R. 387; 3rd Digest Supp. 

_ (5) Donovan v. Cammell Laird & Co., [1949] 2 All E.R. 82; 2nd Digest Supp. 

(6) Rippon v. Port of London Authority & Russell & Co., [1940] 1 All E.R. 
637; [1940] 1 K.B. 858; 109 L.J.K.B. 369; 162 L.T. 325; 104J.P. 186; 
2nd Digest Supp. 

(7) Daniels v. F. Leyland & Co., Ltd., [1951] 1 Lloyd’s Rep. 59. 


Action. 

The plaintiff claimed damages for personal injury against the first defendants 
(called in this report ‘‘ the sub-contractors ”’) on the ground that they, being 
his employers, had failed in their common law duty to take reasonable care for 
his safety, and against the second defendants (called in this report “ the con- 
tractors’) on the ground that they had failed in their duty under the Ship- 
building Regulations, 1931 (S.R. & O. 1931 No. 133), reg. 1, to provide a safe 
means of access for him to his place of work. The facts appear in the judgment. 


G. G. Blackledge, Q.C., and R. Lambert, for the plaintiff. 
R. H. Forrest, Q.C., and C. M. Clothier for both defendants. 
Cur. adv. vult. 


Feb. 24. GLYN-JONES, J. : The plaintiff in this action, Mr. James Hurley, 
is a ships’ painter. At all material times he was employed by J. Sanders & Co., Ltd., 
the first named defendant company (the sub-contractors). On Nov. 9, 1952, the sub- 
contractors were engaged in executing a contract made between them and C. & H. 
Crichton, Ltd., the second named defendant company (the contractors) for 
restoring the anti-fouling paint below the water line of the steamship Arthemisia 
then in dry dock in No. 1 graving dock, West Float, Birkenhead. 

The dock is owned by the Mersey Docks and Harbour Board and had been 
let by the board to the contractors. The contractors had contracted with the 
owner of the ship to execute the work being done on the ship, and the sub- 
contractors were their sub-contractors. 

The plaintiff on the date mentioned was making his way down the side of the 
dock to his place of work, taking with him his bucket of paint, weighing with 


contents some twenty-five to thirty pounds, and his stick or striker, a bamboo 


rod about eight feet in length, to which his brush was attached, when he slipped 
and fell some eighteen or twenty feet to the bottom of the dock. By his fall he 
suffered injury and he now claims compensation from both defendants, alleging 
that his fall was caused by the failure of his employers, the sub-contractors, to 
take reasonable care for his safety, and by the breach by the contractors of their 
statutory duty under the Shipbuilding Regulations, 1931, to provide a safe 
means of access for him to his place of work. 

There is at first sight a conflict of interest between the two defendant com- 
panies, but counsel, who appeared for both, told me that any judgment I might 
give against either would be satisfied from the same fund and that I need not 
apportion liability between them. 

Along the centre of the bottom of the dock is a narrow raised bed a few feet 
in height made of blocks, on which the keel of a ship is to rest. The bottom of the 


dock is about sixty feet wide and is bounded on each side by a vertical wall — 


fourteen feet high. From the top of the vertical wall the sides of the dock, which 


A 


,are of concrete, rise in twelve steps or tiers, eighteen inches high and twelve © 


inches wide, to the top of the dock, which is thirty-two feet or thereabouts 
above the bottom of the dock. 

These steps or tiers are called “ altar courses ”, and their purpose is to act as 
supports for the shores, the baulks of timber, which are used to keep the ship on 
an even keel when the water is let out of the dock. One end of each shore is 


. 
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wedged against the ship’s side and the other rests on one of the altar courses 
and against the side of the dock. The edge of each altar course is rounded, the 
object being to lessen damage which may be done to the edge of the courses by 
the shores. The measurement of twelve inches which I have stated as the 
width of each altar course is taken to the tip of the rounded nose; the level part 
of each course is no more than eight or nine inches wide. It follows from what 
I have said that the slope of the side of the dock is at an angle of sixty degrees 
from the horizontal. 

When a ship is brought into dry dock sufficient water is pumped out to bring 
the ship’s keel to rest on the bed, the supporting shores are fitted and then the 
rest of the water in the dock is pumped out. The receding water leaves behind 
on the altar courses a certain amount of debris, including oil and slime, and as 
the water level falls men employed by the board walk along the altar courses 
with brushes and remove the debris as far as they can, but a certain amount of 
oil or slime remains, making the courses a little slippery in places. 

The work of painting the ship near bow and stern is done from staging built 
on the floor of the dock or suspended from the ship, but amidships, where the 
side of the ship is close enough to the side of the dock, the painters stand on the 
altar courses, and using their strikers paint as much of the ship as can be reached 
down to a few feet below the level of the top of the vertical wall. This was the 
work the plaintiff was about to do. 

The plaintiff was an experienced ships’ painter accustomed to this work, and 
on the morning of the accident he went down the side of the dock to the altar 
courses in the usual way, that is to say he stepped or climbed down one or two 
courses, leaving his bucket on the top of the dock, and then picked up the bucket 
and set it down on the first course, and so made his way down course by course 
towards that one on which he was to work. He slipped when he had reached the 
fourth or fifth course from the bottom, upsetting his bucket of paint, which. 
marked approximately the place where he fell. ; 

[His Lorpsuip next considered the allegation that the altar course was out 
of repair and having found that the plaintiff’s fall was not caused by any defect in 
the surface of any of the courses, continued:] I come then to the question 
whether or not there was in this case a breach by the plaintiff’s masters, the sub- 
contractors, of their duty at common law to take reasonable care for their 
servant’s safety, In considering this question I need not concern myself with 
the distinction, which it is sometimes not easy to draw, between the place of 
work and the means of access thereto, though this is a distinction which has to 
be drawn in considering the statutory duty under the Factories Act, 1937, 
of the occupier of a dry dock. 

The master’s common law duty of care for his servant’s safety extends as well 
to the servant’s working place as to the means whereby the servant has to reach 
it. In the present case the servant in the course of his work would have to move 
up and down the altar courses, for when he had finished painting as much of the » 
ship’s side as he could reach from one altar course he would have to move up 
or down to another altar course to continue his work. I think the question I 
have to answer in considering the master’s liability at common law is whether or 
not it was negligent to put the plaintiff to paint this ship from the altar courses 
either without taking precautions, such as providing him with a safety net 
or safety belt, or at all. , 

Counsel for the defendants contended that it was not dangerous for experienced 
ships’ painters to work from the altar courses. Mr. Miller, the board’s foreman, 
said he had never heard of a painter falling from an altar course; Mr. Arrowsmith, 
a foreman painter of forty years’ experience, had heard of only one similar 
accident. On the other hand, the plaintiff called another ships’ painter, a Mr. 
Lithgoe, who had fallen from an altar course, taking another man with him ; 
and a Mr. Potts, an official of the trade union concerned, said that his union 
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office in Liverpool had records of five similar accidents, including three in this 
same dock. 

There seem to have been fewer accidents than I should have expected, and this 
evidence in my opinion tends to support the contention of counsel for the defen- 
dants, but it may after all mean no more than that the men in general take a 
high degree of care. I cannot, however, doubt that the plaintiff ’s situation was 
dangerous. The slope of the dock side was so steep that if the plaintiff once 
slipped from one of the altar courses there was no likelihood of his checking his 
fall before reaching the dock bottom, and therefore, while standing on an altar 
course, he was for practical purposes in as much danger as if the wall below him 
had been vertical. 

I appreciate the danger of argument by analogy, but it does seem to me that 
the plaintiff’s position as he stood on one of these narrow ledges was not unlike 
that of a window cleaner on an eight or nine inch wide window sill, or a quarryman 
working on a narrow ledge of a quarry, and I think it is clearly established at 
common law that the master of a window cleaner or the master of a quarryman 
has to provide for his servant in such a situation a safety belt or safety rope. 

My view that it is dangerous to work on these altar courses seems to me to be 
supported by the decision of the Court of Appeal in Bath v. British Transport 
Commission (1), and it is fortified, I think, by the witnesses for the defence. 
Sergeant Roberts of the Birkenhead Police allowed his young and eager constable 
to climb down the dock side; -he thought it quite unsafe to go down himself. 
Mr. Miller, the board’s foreman, said these courses do not provide a safe foothold, 
and he thought it unsafe to go up and down them earrying a bucket of paint and 
a striker. Mr. Arrowsmith, a most experienced foreman painter employed by 
Messrs. Harland & Wolff, said that work on altar courses should be done only by 
young and active men, and that he would not expect older men to de it; but 
I point out in passing that the plaintiff at the time of his accident was in his 
forty-seventh year. 

My view that the work was dangerous does not dispose of the matter. A great 
deal of work which has to be done is dangerous, and if it is not reasonably 
practicable for the master to eliminate or diminish the danger, then the risk is a 
necessary incident of this employment and a risk which the servant is paid to take. 
Ships must be painted, and they cannot be painted below the water line save in 
a dry dock, for the days of careening are past. There was no room for a staging | 
to be erected between the ship and the side of the dock, for the dock between 
the vertical walls was no more than sixty feet wide and the beam of the 
Arthemisia was fifty-seven feet. Assuming staging could have been erected or 
suspended from the ship’s side between the shores and above the lower altar 
courses, then so much of the side of the ship below the staging as could not be 
reached from the bottom of the dock could not have been painted at all save 
from the altar course below the staging, and it is almost certain that if staging 
had been provided the men would have gone down the altar courses to get to it 
rather than go aboard the ship by a gangway and go down on to the staging by 
a ladder over the ship’s side. 

All witnesses agreed this work had always been done in the same way and was > 
universally done in this way today. The plaintiff himself said that there was no 
other way of doing it. I think I ought to find that the sub-contractors were not 
negligent in setting the plaintiff to work on the altar courses. That leaves open. 
the question whether or not some form of safety device such as a safety belt 
and line or a safety net between the side of the ship and the altar courses could 
‘not and should not have been provided. The use of a safety belt and line might 
involve extra expense and might create difficulty, and I hesitate very much 
to find that the universal practice of the trade is negligent, yet the risk seems to 
me so clear that I feel bound to find that some precaution such as the provision 
of a safety belt and line should have been taken, and I think it was for the 
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Tinie to satisfy me it would not be practicable to do so, and this he has not 
one. 

I am conscious that this decision is in conflict with the universal practice of a 
great industry, and I should have felt happier if I had had the advantage of 
hearing the evidence of a witness or witnesses who had experience in managing 
the business of ship repairing in dry docks, who might have given me adequate 
reasons why it is not practicable to adopt such precautions. The main objection 
put forward in cross-examination and argument was no more than that the 
provision of a safety line would involve extra expense, in that if the suggestion 
of Mr. Martin, an engineer, were adopted, an additional man or additional men 
would have to stand at the top of the dock and make fast or let go the safety 
lines as might be required. 


Mr. Martin had no special experience of dock work, and I am not sure that I 
ought to attach much importance one way or another to his suggestion that a 
banksman or extra hand at the top of the dock would be needed. I should, 
however, have listened with the most careful attention to any evidence called 
for the defence tending to show that the provision of safety lines or other precau- 
tions was impracticable either because the extra cost was out of proportion to 
the risk or for any other reason, and in the absence of such evidence [ think it 
my plain duty to find that the sub-contractors failed to take reasonable care for 
the plaintiff’s safety and that the plaintiff is entitled to recover compensation’ 
for his injury. 

I have now to consider whether the plaintiff has proved a breach of the 
Shipbuilding Regulations, 1931.* The only provision of which a breach is alleged 
is reg. 1. Before I consider whether that regulation is broken I must first decide 
whether or not the regulations apply at all. The regulations apply to the repairing 
of ships in shipbuilding yards, and they clearly apply to a ship in a public dry 
dock (which this was) undergoing repair. There is no evidence that any work 
was being done on this ship except re-painting the bottom of the ship with anti- 
fouling composition, and the question is “ Is this painting work of repair ?” 

In London & North Eastern Ry. Co. v. Berriman (2), the House of Lords held 
that a railway signal fitter’s labourer engaged in the routing oiling of the apparatus 
connecting signal boxes with signals and points was not engaged in relaying or 
repairing the permanent way within the meaning of the Railway Employment 
(Prevention of Accidents) Act, 1900. Counsel for the defendants said that the 
object of oiling the moving parts of signal mechanism was both to improve the 
function and prevent corrosion, and the object of putting anti-fouling paint on 
a ship’s bottom was precisely the same, that is to say, to protect the hull from 
corrosion, and by keeping the hull free of marine growth to improve, or at least 
to maintain, the vessel’s speed by diminishing the friction between the hull and 
the water. 

Tam unable to accede to this argument. Whether or not a given piece of work 
amounts to a repair is a question of fact depending on the circumstances of a 
particular case, and I certainly do not myself take the view that, because the 
House of Lords by a nmiajority of three to two decided that oiling the points and 
signal apparatus on a railway line was not repairing the permanent way within 
the meaning of a particular Act of Parliament, I am constrained to decide that 
to put a ship in dry dock for the purpose of restoring or renewing the anti- 
fouling composition below the water line is not repair. The distinction between 
maintenance and repair is a fine one, and indeed I should have thought myself 
that the two were not mutually exclusive. 

In Taylor v. Ellerman’s Wilson Lines, Ltd. (3), a case tried at Leeds Assizes, 
Ormerop, J., decided that certain painting work being done in a ship’s hold— 
work which could have been done in wet dock, or I suppose, even at sea if the 
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hold were empty—was not repair within the meaning of the ee 
Regulations, 1931, although the work was being done in a dry doc os oes 

In Day v. Harland & Wolff, Lid. (4), PEARSON, Ji decided that he vg ne 
of a ship in dry dock with anti-fouling composition constituted repair wes P 
within the meaning of the Shipbuilding Regulations, 1931. I do no Ae 
that the two decisions are inconsistent, and having considered the cases cite to 
OrmeErop, J. and Pearson, J., I find myself in agreement with the reasoning 
of Pearson, J., in Day’s case (4), and in my opinion the work on which the 
plaintiff was engaged in Day’s case (4) was the repair of a ship. ae 

The regulations provide that when a ship is being repaired in a pu ve J 
dock the person who contracts with the owner of a ship to execute the wor es 
repair shall be deemed to be the occupier for the purposes of certain parts o 
the regulations, including, in particular, Part I which includes reg. 1, the regula- 
tion that is in question in this case. The contractor becomes what has been 
called the notional occupier of the dock and assumes the duty to comply with the 
regulation. 

It is plain that the sub-contractors had not contracted with the shipownes, 
The sub-contractors are not the notional occupier, for the shipowner’s contract 
was with the contractors, and there is no evidence that the contractors were 
acting as the owner’s agent. Counsel for the defendants submits there is no 
evidence justifying the inference that the contractors had so contracted, or, if 
they had, that they were the sole contractors. He referred to the judgment of 
Devi, J. in Donovan v. Cammell Laird & Co. (5). He contended the burden 
was on the plaintiff to prove affirmatively that there was no other repairer who 
had made a contract with the owner in respect of work to be done on this ship 
on the same occasion. 

I venture to express my agreement with DEVLIN, J., that the draftsman of the 
regulations appears to have assumed that whenever there is a ship being repaired 
in a dry dock there will always be a single repairer who can be identified as the 
notional occupier (see [1949] 2 All E.R. at p. 87, letter F), but in the present case 
there is no evidence that any work was being done on the ship other than that 
being done by the sub-contractors. I find that the contractors had contracted 
with the owner of the ship to get this work done, had arranged with the board 
for the vessel to be taken into dry dock and had contracted with the sub- 
contractors to do the work. Accordingly I hold that the contractors were the 
notional occupier. 

It follows that the contractors were under a duty to comply with reg. 1 of the 
regulations, which reads as follows: 


“Safe means of access shall be provided to all parts of the ship to which 


persons employed may be required to proceed in the course of their employ- 
ment.”’ 


Counsel for the defendants argued that this regulation did not apply in that the 
plaintiff was required to proceed not to a part of the ship but to a part of the 
dry dock, namely, the altar course on which he would stand while doing his work. 
I do not agree with that argument, and I am of opinion that the plaintiff was 
required in the course of his employment to proceed to that part of the hull of 
the ship which he was to paint, and the fact that his route lay over a part of the 
dock and not over any part of the ship itself does not deprive him of his right 
of safe means of access under the regulations, nor does the fact that in using his 
brush to reach that part of the ship he would stand on the altar course, which 
was a part of the dock. 

_ This conclusion appears to me to be in accord with the decisions of TucKER, J., 
in. Rippon v. Port of London Authority & Russell & Co. (6), and of Prrrcnarp, J., 
in Daniels v. F. Leyland & Co., Ltd. (7). 

Next, counsel for the defendants submitted that the means of access provided, 
namely, by going down the altar courses, was safe within the meaning of the 
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regulations since, he argued, the word “ safe ’’ must be construed in its context, 
that in relation to the parts of a dry dock over which experienced ship repairers 
must go in order to do their work the word “‘ safe ” must be a relative term, and 
that to experienced ships’ painters or repairers the altar courses did provide a 
safe means of access, notwithstanding risk of an occasional fall. 

I think that the findings of fact at which I have already arrived answer these 
contentions. I cannot find, while considering the employers’ liability at common 
law, that the altar courses were a dangerous work place or means of access 
without arriving at the same finding of fact when considering the notional 
occupier’s duty under the Shipbuilding Regulations, 1931, and I am driven to 
find that the contractors were in breach of their statutory duty to provide a safe 
means of access for the plaintiff. What else the contractors could have done I 
do not know. It was not in their power to require the painters, over whom they 
had not a master’s control, to wear safety belts, and I have already found that 
it is not practicable to paint the side below the water line of a ship in dry dock 
except from altar courses. The duty imposed by reg. 1 of the regulations is 
absolute, for the words “‘so far as is reasonably practicable’ (which qualify 
the duty imposed by s. 26 (1) of the Factories Act, 1937) do not appear in reg. 1 
of the regulations. 

There remains the question whether or not the plaintiff was guilty of con- 
tributory negligence. Counsel for the defendants argued that he could have let 
himself down by holding one of the chains fitted at intervals along the side of the 
dock. There is evidence that men occasionally do this, but the practice of going 
down the altar courses without using the chains is almost universal, and no one 
in authority over the plaintiff had ever suggested to him that it was wrong for 
him to go down without holding on to one of the chains, and I cannot find him 
guilty of contributory negligence on this ground. I am, however, of the opinion 
that he could and should have taken more care not to put his foot on the outside 
edge of the altar course on which he slipped, and I attribute one-quarter of the 
liability for the accident to him on this account. 

As to damages, his special damage is extinguished by the allowance which must 
be made for payments received by him as sickness or industrial injury or disable- 
ment benefit or gratuity. I have only to assess his general damages. He was 
fortunate to escape as lightly as he did, and the agreed medical report says that 
such loss of faculty as remains should not disable him from doing his work as a 
ships’ painter. I assess his damages at £500, and I give judgment for that sum 
less twenty-five per cent. against both defendants. 


Judgment for the plaintiff against both defendants. 


Solicitors: Riley, Sutcliffe & Co., Blackburn (for the plaintiff); Laces & Co., 


Liverpool (for both defendants). 
[Reported by M. Dentse Cuoruton, Barrister-at-Law.] 


LANDOM TRUST, LTD. v. HURRELL AND ANOTHER. 


[QuEEN’s Bencw Division (Denning, L.J., sitting as a judge of the Division), 

March 7, 16, 1955.] 

Contract—Penalty—Hire-purchase agreement—Three-quarters of purchase price 
payable as depreciation if agreement determined under certain conditions. 
Hire-Purchase—Penalty—Three-quarters of purchase price payable as depreciation 

if agreement determined under certain conditions. . 

The first defendant entered into a hire-purchase agreement with the 
plaintiffs, who were a hire-purchase finance company, for the acquisition 
of a second-hand car. The second defendant was guarantor of the first 
defendant’s payments under that agreement. The total price payable was 
£558 8s., of which £525 was the price of the car and £33 8s. was a finance 
charge. Clause 6 of the agreement provided that, if the first defendant should 
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return the car or if the plaintiffs should re-take it under the conditions 
provided for in the agreement, the first defendant should pay to the plaintiffs 
a sum sufficient together with the sums already paid or then payable to 
amount to £425, as compensation for the depreciation of the car. The 
figure of £425 was approximately three-quarters of the total purchase price. 
The first defendant paid £175 in cash at the time of the agreement and 
subsequently paid the first four of the twelve monthly instalments of £31 19s., 
making a total payment of £302 16s. The first defendant having failed to pay 
the fifth instalment, the plaintiffs re-took the car in accordance with the 
agreement and re-sold it for £270, thus making a total sum received by them 
of £572 16s. The plaintiffs sued the defendants under cl. 6 of the agreement 
for a further £122 4s., being the difference between £425 and the- first 
defendant’s payments amounting to £302 16s. 

Held: the sum agreed to be paid under cl. 6 of the agreement was not a 
genuine pre-estimate of damage, but was a penalty, and the plaintiffs’ 
claim failed. 

Cooden Engineering Co., Ltd. v. Stanford ({1952] 2 All E.R. 915) followed. 

Per Curtam: Elsey & Co., Ltd. v. Hyde (JONES AND Prouproot’s NOTES 
on Hrre-Purcnase Law (2nd Edn.), p. 107) and Re Apex Supply Co., Lid. 
([1941] 3 All E.R. 473) cannot be regarded as establishing that a sum for 
depreciation equivalent to three-quarters of the purchase price is reasonable 
for all goods at all times (see p. 842, letter D, post). 


[ As to Liquidated Damages or Penalty, see 10 HatsBury’s Laws (2nd Edn.) 
141-145, paras. 183-185; and for cases on the subject, see 17 Digest (Repl.) 
148-166, 487-621.] 


Cases referred to: 


(1) Cooden Engineering Co., Lid. v. Stanford, [1952] 2 All E.R. 915; [1953] 1 
Q.B. 86; 3rd Digest Supp. 

(2) Elsey & Co., Ltd. v. Hyde, (1926), Jones AND PROuDFOOT’s NOTES ON 
HirE-PurcHASE Law (2nd Edn.), p. 107. 

(3) Re Apex Supply Co., Ltd., [1941] 3 All E.R. 473; [1942] Ch. 108; 111 
L.J.Ch. 89; 166 L.T. 264; 2nd Digest Supp. 

(4) Roadways Transport Development, Ltd. v. Browne & Gray, (1927), JoNES 
AND ProuprFrooT’s Nores ON HirE-PuRCcHASE Law (2nd Edn.), p. 118. 


(5) Chester & Cole, Lid. v. Wright, (1930), JonES AND ProuprFoot’s NOTES ON ” 


Hire-Purcuase Law (2nd Edn.), p. 124. 


Action. 
The plaintiffs, who were a hire-purchase finance company, bought a second- 
hand Armstrong-Siddeley car for £525 and agreed to let it to the first defendant 


on hire-purchase terms. The first defendant was the hirer and the second de- 


fendant was the guarantor under the agreement. The agreement was in writing, 
was dated Aug. 28, 1953, and provided for an initial payment of £175 followed by 
twelve monthly instalments of £31 19s. The total purchase price, including a 
finance charge of £33 8s., was £558 8s. There were clauses in the agreement 


enabling the owners to re-take the car if the hirer defaulted in payment of the 


instalments. Clause 6 provided that the hirer was— 


‘To pay, should he return the motor under cl. 15 (a) hereof or should 
the owner give notice terminating the hire of the motor and/or re-take the 
motor under cl. 8 hereof before the expiration of nine months from the date 
hereof, such further sum (in addition to any sum payable under cl. 8 hereof ) 
as, with the total amount previously paid under cl. 1 and el. 2 hereof, will 
equal the sum of £425, by way of depreciation of the said motor.” 


The first defendant paid £175 in cash at the time of the agreement and paid the 
first four instalments (making in all £302 16s.) but defaulted on the fifth instal- 
ment. The plaintiffs, having given notice on Feb. 10, 1954, terminating the 


A 
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hiring in accordance with the agreement, re-took the car and sold it for £270. 
They thus received under the agreement a total of £572 16s., being £14 8s. more 
than the total purchase price. Under cl. 6 of the agreement a sum of £122 4s, 
(viz., £425 less £302 16s.) became due as compensation for depreciation. The 
figure of £425, stipulated in cl. 6 of the agreement, was approximately three- 
quarters of the total purchase price. The defendants contended that the £122 4s. 
was a penalty and irrecoverable. 

The agreement included provisions to the following effect: (cl. 3) the hirer 
agreed to keep the motor in good repair and condition, that repairs should be 
carried out by persons selected or provided by the owners, that the owners might 
require the motor to be delivered to them for repair and that the hirer would 
pay the cost of the repair; (cl. 8) if any payment should be in arrear or the hirer 
should commit a breach of the agreement it should be lawful for the owners to 
terminate the agreement and to re-take possession of the motor without prejudice 
to their right to recover rent or other moneys payable; and (cl. 15) (a) the hirer 
might terminate the agreement by returning the motor, but would remain liable 
for rent up to the date of the return, for any damages for breach of the agreement 
and for any compensation under cl. 6. 


B. Finlay for the plaintiffs. 
The first defendant appeared in person. 
The second defendant was not represented. 
Cur. adv. vult. 


Mar. 16. DENNING, L.J., read the following judgment in which, after 
stating the facts, he continued: The plaintiffs claim that they are entitled to 
£122 4s. by reason of cl. 6 of the hire-purchase agreement, which provides that, 
if the owners terminate the hiring or re-take the motor car, the hirer will pay a 
sum sufficient to bring his total payments up to £425 by way of compensation 
for depreciation. Now, the hirer had already paid £175 plus £127 16s., making 
£302 16s. That left £122 4s. to make up the £425 which they claim. In effect, 
they have got the car back and also claim £425 in cash. 

I was told by the secretary of the plaintiffs that it is the usual practice of hire- 
purchase finance companies to stipulate for compensation for depreciation at the 
rate of seventy-five per cent. of the price. This means, therefore, that, if the 
hirer should fail to pay the first instalment or any later instalment, the owners 
not only can re-take the car and re-sell it for their own benefit, but also can compel 
the hirer to pay three-quarters of the price. This seems to me to be altogether 
exorbitant. The facts of this case show how unfair it is; and, as Mr. Hurrell 
was not represented, I asked counsel for the finance company to justify the clause 
if he could. 

At one time it was thought that the courts of this country were powerless to 
interfere with clauses such as this, but I am glad to say that in Cooden Engineering 
Co., Ltd. v. Stanford (1), the Court of Appeal held that if the clause imposes a 
penalty (as opposed to liquidated damages) it is invalid and unenforceable. The 
sole question for me is, therefore, whether this clause is a penalty clause. ik 
reserved my decision on this question because of the large number of cases which 
will be affected by it. In considering this question, I take into account these 
circumstances: (i) The £425 is three-quarters of the total price. It is inserted 
by the hire-purchase companies by rule of thumb without regard to the make of 
car, its age, the market conditions or anything of the kind. It is the same for all. 
(ii) The £425 payment for compensation for depreciation is payable on the footing 
that the car, when it is re-taken, is in good order, repair and condition. If it is in 
bad condition, the owners can recover damages for breach of agreement under 
cl. 3, cl. 8 and cl. 15 (a), and these damages are payable in addition to the £425, 
(iii) Assume that the car is kept in good condition, and at the end of the first 
month the hirer makes default and the owners re-take the car. Can anyone 
suppose that in that time the value of it will have dropped by three-quarters so 
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that it will be worth only one-quarter of what it was worth a month before? It 
is an altogether extravagant thing to imagine. (iv) Next, assume that the car 
is kept in good condition and at the end of six months the hirer makes default and 
the owners re-take the car. One can understand that it might have dropped to 
one-half its value, but not as much as three-quarters. Indeed, when the matter 
was put to the test, the drop was only one-half. (v) Lastly, suppose that the car 


A 


was let on a simple hiring (without a purchase clause) and the hiring was for one B 


month, or even for six months. The hiring charge would be nowhere near £425, 
and yet it would have to cover depreciation. 

~ In these circumstances, I cannot regard the figure of three-quarters as a genuine 
pre-estimate of damage. If the parties had genuinely tried to estimate the 
depreciation of this particular car at this particular time, the figure would have 
been much less. 

I was referred to two previous cases in the courts where owners have recovered 
three-quarters for depreciation. In 1926, in Elsey & Oo., Ltd. v. Hyde (2), a new 
tricycle was let on hire-purchase for £30 4s. The owners re-took the machine 
and also recovered £25 as compensation for depreciation (see JONES AND PROUD- 
roor’s Norres on Hrre-PurcHASE Law (2nd Edn.), p. 107). In 1941 (in Re Apex 
Supply Co., Ltd. (3)), second-hand factory machinery was let on hire-purchase for 
£1,360 16s. The owners re-took the goods and also recovered £1,020 12s. as com- 
pensation for depreciation. Each of those cases was decided, however, on the 
ground that no question of penalty arose, which has since been held to be wrong. 
The judges also expressed the view that the sum for depreciation was a genuine 
pre-estimate of damage; but, if this was so, it must have been because of the 
absence of any market at that time for goods of that type. The cases cannot be 
regarded as establishing that three-quarters is reasonable for all goods at all 
times. 

I was also referred to Roadways Transport Development, Lid. v. Browne & Gray 
(4), a case decided in 1927 in the Court of Appeal, where a sum of £100 payable for 
depreciation on a motor car was held to be a genuine pre-estimate of damage, 
but it is not very helpful, because no details are given. I do notice, however, 
that Arkin, L.J., said that in that particular case the car did depreciate by more 
than £100; so that the sum was shown ex post facto to be reasonable. That is 
not the case here. The case of Chester & Cole, Ltd. v. Wright (5) is also unhelpful, 
because not sufficient details are given. 

In the present year 1955 I must, I think, approach the matter afresh in the 
light of the different circumstances which now exist from those existing when 
those earlier decisions were given. Looking at this agreement and the conditions 
under which it was made, I am of opinion that the sum of £425 was not a genuine 
pre-estimate of damage but was an extravagant and extortionate sum held in 


_ terrorem over the head of the hirer. It is a penalty and, as such, it is not recover- 


able in these courts. There will be judgment, therefore, for the defendants. 


Solicitors: Darling & Taylor (for the plaintiffs), 


C 


Judgment for the defendants. H 


[Reported by A. P. Private, Esq, Barrister-at-Law.] . 
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A WALTER & SULLIVAN, LTD. v. J. MURPHY & SONS, LTD. 
SAME v. SAME. 
{Court or Apprax (Hodson and Parker, L.JJ.), March 4, 7, 16, 1955.] 


Chose in Action—Equitable assignment—Assignment of part of a debt— 
Assignor’s action against debtor for whole debt—Whether joinder of assignee 
necessary. 

In or about 1952 the plaintiffs carried out certain works as sub-contractors 
of the defendants. Disputes arose as to the amount due from the defendants 
and in July, 1953, the plaintiffs issued a writ claiming that the defendants 
were indebted to them in the sum of £1,808. On Sept. 1, 1953, the plaintiffs 
having become indebted to H. & Co. in the sum of £1,558 17s. 8d. gave the 
defendants a written authority and request “to pay to [H. & Co.]... the 
sum of £1,558 17s. 8d. from moneys owing by you to us . . . The receipt 
of [H. & Co.] shall be good and sufficient discharge to you in respect of 
payment made hereunder’. This authority was declared to be for 
valuable consideration to secure payment of a debt and to be irrevocable 
without the written consent of H. & Co. By a second document dated 
Sept. 1, 1953, H. & Co. undertook with the plaintiffs in consideration of the 
irrevocable authority given by them to the defendants, ‘“‘ that we will... 
pay over to you any moneys which are paid to us by [the defendants] 
... after your debt to us... has been fully repaid...” By their defence 
the defendants pleaded that the plaintiffs’ authority dated Sept. 1, 1953, 
amounted to an assignment of part of the alleged debt, namely, £1,558 17s. 8d. 
and that as to that sum and any excess the plaintiffs were not competent 
to proceed with their claim without joing H. & Co. as a party. 

Held: (i) the arrangement made between the plaintiffs and H. & Co., 
amounted to an equitable assignment to H. & Co. by way of charge of part 
of the debt alleged to be due from the defendants, and the plaintiffs could = 
not proceed with their claim unless H. & Co. were joined as parties (dictum 
of MatHEw, L.J., in Hughes v. Pump House Hotel Co. ([1902] 2 K.B. at p. 193) 
explained); and ~ 

(ii) as the assignment was an assignment of part only of the debt, the 
plaintiffs could not recover even the excess over the part assigned without 
joining H. & Co. as parties (Re Steel Wing Co., Ltd. ([1921] 1 Ch. 349) applied). 

Appeal dismissed. 


[ Editorial Note. In fe Steel Wing Co., Lid. ({[1921] 1 Ch. 349) one M. had assigned 
for value a half part of a debt. LAwRENcE, J., said (ibid., at p. 357) “the main 
reason why an assignee of a part of a debt is required to join all parties interested 
in the debt in an action to recover the part assigned to him is in my opinion 
because the court cannot adjudicate completely and finally without having such 
parties before it”. In the present case the plaintiffs were the assignors of part of 
the debt and it seems that the principle indicated by LAwrENcE, J., is extended to 
circumstances where the assignor and legal owner of the whole debt, as dis- 
tinct from the assignee, sues the debtor; or at any rate is so extended where the 
equitable assignment of part of the debt is by way of charge. 

As to Equitable Assignments by way of Charge, sec 4 Hatspury’s Laws 
(3rd Edn.) 492, para. 1017; and for cases on the subject, see 8 Digest (Repl.) 
578, 268 et seq.] 

Cases referred to: et 
(1) Re Kent & Sussex Sawmills, Ltd., [1946] 2 All E.R. 638; [1947] Ch. itv 
[1947] L.J.R. 534; 176 L.T. 167; 2nd Digest Supp. | 
(2) Hughes v. Pump House Hotel Co., [1902] 2 K.B. 190; 71 L.J.K.B. 630; 
86 L.T. 794; 8 Digest (Repl.) 571, 220. 
(3) Re Steel Wing Co., Ltd., [1921] 1 Ch. 349; 124 L.T. 664; sub nom. Re Steel 
Ring Co., Lord’s Petition, 90 L.J.Ch. 116; 10 Digest 821, 5346. 
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Appeal and cross-appeal. 
On July 8, 1953, the plaintiffs sued the defendants for damages for breach of a 


contract whereby the plaintiffs were to execute plasterwork to certain buildings 
and to be paid therefor. In substance the net claim was for £1,808 2s. 4d. for 
work done by the plaintiffs under the contract. The defendants alleged, among 
other defences, that by a document dated Sept. 1, 1953, and registered under the 
Companies Act, 1948, the plaintiffs had, after action brought, authorised and re- 
quested the defendants to pay Hall & Co., Ltd. the sum of £1,558 17s. 8d. from 
moneys owing by the defendants to the plaintiffs in respect of work done under 
the contract, that this authority had been given for value and that accordingly 
there was nothing due to the plaintiffs up to the amount of £1,558 17s. 8d. 
On Mar. 18, 1954, the issue raised by this plea was referred by consent to be 
tried as a preliminary issue by an official referee. On Jan. 21, 1955, His Honour 
Brerr CLouTMAN, Q.C., Official Referee, ordered that all further proceedings in 
the action should be stayed pending the addition-of Hall & Co., Ltd. to the 
proceedings by the plaintiffs. The plaintiffs appealed. . 

The defendants cross-appealed for an order that the plaintiffs’ claim be 
dismissed unless the plaintiffs joined Hall & Co., Ltd. as parties to the proceedings 
within a fixed period. 


J. Perrett for the plaintiffs. 
R. D. Stewart-Brown for the defendants. Cur. adv. vult. 


Mar. 16. PARKER, L.J., read the following judgment of the court: 
The plaintiffs, who are plaster-work contractors, in 1952 carried out certain work 
as sub-contractors of the defendants, who are builders. Disputes arose as to 
the amount due from the defendants, and in July, 1953, the present proceedings 
were brought by the plaintiffs alleging that the defendants were indebted 
to them in the sum of £1,808. Meanwhile the plaintiffs had become indebted to 
their suppliers, Hall & Co., Ltd., in the sum of £1,558, and desired to get further 
materials from them for current work. Accordingly, an arrangement was made 
whereby the plaintiffs were to give the defendants an irrevocable authority to 
pay Hall & Co. £1,558 out of the £1,808 alleged to be due from the defendants, 
and Hall & Co. were to continue to supply material to the plaintiffs. The 
arrangement was carried through by means of two documents dated Sept. 1, 
1953. 

The first document signed by Hall & Co. was as follows: 


“In consideration of your today giving an irrevocable authority to 
J. Murphy & Sons, Ltd. of 43, Charteris Road, Finsbury Park, N.4 to pay 
to us the sum of £1,558 17s. 8d. (one thousand five hundred and fifty-eight 
pounds, seventeen shillings and eightpence) from moneys owing by them 
to you, as therein more particularly mentioned we hereby undertake with 
you that we will forthwith pay over to you any moneys which are paid to 
us by J. Murphy & Sons, Ltd. pursuant to such irrevocable authority after 
your debt to us of £1,558 17s. 8d. or such part thereof as may from time to 
time be owing, has been fully repaid either by you or out of the moneys 
which we receive from time to time from the said J. Murphy & Sons, Ltd. 
or their assigns.”’ 


The second, addressed by the plaintiffs to the defendants, was in this form: 


‘We hereby authorise and request you to pay to Hall & Co., Ltd. of 
Victoria Wharf, Croydon, Surrey, the sum of £1,558 17s. 8d. from moneys 
owing by you to us in respect of work done on your behalf under the above 

‘mentioned contract. The receipt of Hall & Co., Ltd. shall be a good and 
sufficient discharge to you in respect of the payment made hereunder. This 
authority is given for valuable consideration to secure payment of a debt 


and is irrevocable by us unless Hall & Co., Ltd. shall consent in writing to 
the revocation thereof.” 


i? 1 


GA] WALTER & SULLIVAN, LTD. v. J. MURPHY, LTD. (Parker, L.J.) 845 


On Oct. 21, 1953, the defendants delivered their defence and pleaded, inter alia 
that this arrangement of which they had notice amounted to an hecigaiitent f 
£1,558, part of the alleged debt, and that both as regards the £1,558 and = 
excess no claim lay without the joinder of Hall & Co. The matter ue tried as if 
preliminary issue by the official referee, who upheld the defendants’ plea ae 
stayed the proceedings. Against this order the plaintiffs now appeal. 

It is, we think, clear that the arrangement between the plaintiffs and Hall & 
Co. amounted to an equitable assignment by way of charge of part of the debt 
alleged to be due from the defendants. It was in a form similar to the documents 
in question in Re Kent & Sussex Sawmills, Ltd. (1), and, no doubt, as a result 
of that decision the charge was duly registered under s. 95 of the Coarse Act 
1948. Normally, of course, it is the assignee who, if necessary, seeks to recover 
the debt, and in a case where, as here, s. 136 of the Law of Property Act, 1925 
does not apply, he would, if the right assigned were equitable, have to aul the 
assignor in order to bind him at law, or if the right were a legal right he could 
compel the assignor to allow his name to be used. In the present case, however 
it is the assignor who is seeking to recover, and in his own right, and it is strongly 
urged that he is entitled to do so without joining the assignee. We think that that 
is an impossible contention. The whole object of the notice to the debtor is to 
protect the assignee. After receipt of that notice the debtor pays the assignor 
at his peril. Reliance was, however, placed on certain words of MaTHew, L.J., 


in Hughes v. Pump House Hotel Co. (2) ({1902] 2 K.B. at p. 193). In that case — 


the plaintiff, Mr. Hughes, a builder, had assigned to his bankers all moneys 
due from the defendants, the building owners. The question was whether the 
assignment was an absolute assignment within s. 25 (6) of the Judicature Act, 
1873, in which case the action should have been in the assignee’s name or whether 
it was an assignment by way of charge only, in which case, as MatTHEw, L.J., 
said (ibid.), “. . . the action must be in the name of the assignor...” In 
our opinion, however, he was not saying that the assignor, the plaintiff, was 
entitled to sue for his own benefit. The question was merely whether the action 
should have been brought by the assignee in his own name or by the assignee 
in the name of the assignor. 

It was further said that once the plaintiffs in the present proceedings recovered 
judgment the debt would merge in the judgment debt, and that accordingly the 
defendants could not thereafter be sued by Hall & Co. ~The court, however, 
will not give judgment for the plaintiffs when there is an admitted interest 
outstanding in Hall & Co., and unless and until the authority to pay Hall & Co. 
is withdrawn, or Hall & Co. are joined in the proceedings, judgment cannot be 
given. Further, in the present case, the assignment is only of part of a debt, 
and that being so, the plaintiffs cannot recover even the excess, if any, over the 
part assigned without bringing Hall & Co. before the court (see Fe Steel Wing 
Co., Ltd. (3)). We are of opinion, therefore, that the appeal should be dismissed. 

It remains only to consider the defendants’ cross-appeal, which is an appeal 
from the official referee’s order merely staying the proceedings. In. our opinion 
the defendants are entitled to an order dismissing the claim, unless within a 
fixed period the claim is put in proper form. This could take the form of the 
plaintiffs’ joining Hall & Co. as plaintiffs, should they be willing to join, or as 
defendants, should they not be willing. Alternatively, the plaintiffs might be 
able to induce Hall & Co. to consent to the authority to pay being withdrawn, 
substituting some letter of trust under which the plaintiffs undertook to hold 


any sum recovered in the proceedings in trust for Hall & Co. 
Appeal dismissed. 


Solicitors: Hicks, Arnold & Co. (for the plaintiffs); Masons (for the defen- 
dants). [Reported by PHILIPPA PRICE, Barrister-at-Law.] 


On 
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ATTORNEY-GENERAL FOR NEW SOUTH WALES ». 
PERPETUAL TRUSTEE CO. (LTD.) AND OTHERS. © 

[Privy Councm (Viscount Simonds, Lord Morton of Henryton, Lord Radeliffe, 
Lord Cohen and Lord Somervell of Harrow), January 24, 25, 26, 27, 31, 
February 1, 2, March 14, 1955.] 

Master and Servant—Loss of servant—Police constable injured through negligence 

of third person and subsequently discharged—Claim by Crown to recover 
amount of his salary and pension for period of disablement—Relationship of 
master and servant. 

Privy Council—Australia—New South Wales—Master and servant—Action 
per quod servitium amisit—Police constable injured through negligence of 
third person and subsequently discharged—Claim by Crown to recover 
amount of salary and pension for period of disablement. 

Police—Constable—Nature of office—Whether servant of Crown—Loss of services 
of police officer due to negligence of third person—Whether action per quod 
servitium amisit lay at suit of Crown. 

A police constable, a member of the New South Wales Police Force, was 
injured while travelling in a tramcar with which a motor vehicle, negligently 
driven, collided. The constable was disabled by these injuries from carrying 
out his duties as a member of the police force, and, later, he was discharged. 
During the period of his disability the Crown, although deprived of his 
services as a member of the New South Wales Police Force, paid him the 
salary and allowances appropriate to his office and, on and after his discharge, 
he was paid a pension in accordance with the provisions of the New South 
Wales Police Regulation (Superannuation) Acts, 1906 to 1944. But for his 
disablement he would not have received such a pension for a long time. 
The Crown, in an action per quod servitium amisit, claimed to recover the 
salary and allowances already paid, and to be reimbursed in respect of the 
pension already paid and which would thereafter be paid to the constable. 

Held: the cause of action of a master for personal injuries to his servant | 
per quod servitium amisit, being a survival from a time when service was a 
status, should not be extended to the loss by the Crown of the’ services 
of a constable or member of a police force, because the status on which the 
cause of action was founded lay in the realm of domestic relations, not in that 
of public relations, and a constable or member of a police force was the holder 
of an office which had for centuries been regarded as a public office. 

Commonwealth v. Quince (1944) (68 C.L.R. 227) considered; Bradford 
Corpn. v. Webster ({1920] 2 K.B. 135), and A.-G. v. Valle-Jones ([1935] 
2 K.B. 209) criticised as being unreliable; A.-G. & Minister for Justice v 
Dublin United Tramways Co. (1896), Ltd. ([1939] I.R. 590) not followed. 
Per Curiam: (i) their Lordships share the opinion, entertained by all the 
judges of the High Court of Australia, that the service relationship of a con- 
stable to the Crown is not, in principle, distinguishable from that of a soldier 
(see p. 857, letter I, post). 4 

(ii) although cases concerned with the enticing of servants from their 
service, or harbouring them after they have left it, have developed out of 
the original cause of action per quod servitium amisit, yet they differ 
essentially from it in that the injury has not been aoee to the pe 
whereby the master lost his service, but has been done solely to the master 
totale ca ace been enticed away or harboured (see p. 855, letter E post) 

istinction drawn by Crompton, J., i 
at aaa) oatactea! y in Lumley v. Gye (1853) (2 E. & B. 
~ Appeal dismissed. 


[ As to the Rights of a Master for Loss of Service of a Servant from Personal 


Injury, see 22 Hatspury’s Laws (2nd Edn.) 2 
| s .) 251, 252, para. 437; 
the subject, see 34 Diagst 180, 181, Pen ereR >, pare. £37; and fon saa 
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to the Office of Constable, see 25 Hatspury’s Laws (2nd Edn.) 288, 
289, para. 473; and as regards the status of a member of the police force, see 
ibid., p. 322, para. 530. 

to the position in law of Crown Servants, see 7 Hatspury’s Laws (3rd 
Edn.) 254, para. 548.] 


Cases referred to: 
(1) Commonwealth v. Quince, (1944), 68 C.L.R. 227; [1944] A.L.R. 50; 17 
A.L.J. 370; 2nd Digest Supp. 
(2) Enever v. R., (1906), 3 C.L.R. 969; 11 Digest (Repl.) 598, 267. 
(3) Stanbury v. Exeter Corpn., [1905] 2 K.B. 838; 75 L.J.K.B. 28; 93 L.T. 
795; 70 J.P. 11; 34 Digest 39, 156. 
(4) Fisher v. Oldham Corpn., [1930] 2 K.B. 364; 99 L.J.K.B. 569; 143 L.T. 
281; 94 J.P. 132; Digest Supp. 
(5) Bradford Corpn. v. Webster, [1920] 2 K.B. 135; 89 L.J.K.B. 455; 123 L.T. 
62; 84J.P. 137; 34 Digest 183, 1490. 
(6) Mackalley’s Case, (1611), 9 Co. Rep. 61 b, 65 a; 77 E.R. 824; 41 Digest, 
88, 252. 
(7) Coomber v. Berks JJ., (1883), 9 App. Cas. 61; 53 L.J.Q.B. 239; 50 L.T. 405; 
48 J.P. 421; 2 Tax Cas. 1; 28 Digest 14, 69. 
(8) Lumley v. Gye, (1853), 2 E. & B. 216; 22 L.J.Q.B. 463; 118 E.R. 749; 
34 Digest 168, 1307. 
(9) Société Anonyme de Remorquage a Hélice v. Bennetts, [1911] 1 K.B. 243; 
80 L.J.K.B. 228; 41 Digest 803, 6636. 
(10) Admiralty Comrs. v. S.S. Amerika, [1917] A.C. 38; sub nom. Admiralty 





Comrs. v. The Amerika (Owners), The Amerika, 86 L.J.P. 58; 116 L.T. 


34; 34 Digest 183, 1489. 
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Appeal. 
Pehiee by special leave by the Attorney-General for New South Wales from 


an order of the High Court of Australia, dated Mar. 5, 1952, dismissing an appeal 
from an order of the Supreme Court of New South Wales, dated Mar. 9, 1951. 
The first and second respondents, the Perpetual Trustee Co. (Ltd.), and Matilda 
Jane Bruce Johnson, were executors of the will of Frederick J ames J: ohnsen, 
deceased, and, as such, were the owners of the motor vehicle which, at the time 
of its collision with the tramcar in which the police constable injured was 


f, 
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travelling, was being driven by the fourth respondent, Arthur Douglas Dunn, 
as agent of the third respondent, William Frederick Johnson. The facts 
appear in the judgment. ; 


F. Gahan, Q.C., and J. G. Le Quesne for the appellant. 
Viscount Hailsham, Q.C., and Dingle Foot, Q.C., for the respondents. 


VISCOUNT SIMONDS: This appeal, which is brought from a judgment 
of the High Court of Australia affirming a judgment of the Supreme Court of 
New South Wales, raises a question of first rate importance. 

The suit out of which the appeal arises was commenced by the appellant by 
information dated June 30, 1950, filed in the Supreme‘Court of New South Wales. 
In this information, it was alleged on behalf of the Crown that the first and 
second respondents were executors of the will of Frederick James Johnson 
deceased and, as such, the owners of a certain motor vehicle, that the vehicle was 
being driven on a public highway by the fourth respondent as agent of the third 
respondent, and that one Bertrand Leslie Hayden, a‘member of the police force 
of New South Wales, was passing along the highway in a tramcar when the 
motor vehicle was negligently driven against the tramcar whereby Mr. Hayden 
received bodily injury disabling him from the performance of his duties as a 
member of the police force. The information further alleged that, during his 
period of disability and whilst he continued as a member of the police force, 
Mr. Hayden was paid the salary and allowances appropriate to his office although 
the Crown was, during the same period, deprived of his services as a member of 
such police force, and that, on his discharge, Mr. Hayden was paid, and had 
since been and would continue to be paid, a pension in accordance with the 
provisions of the New South Wales Police Regulation (Superannuation) Acts, 
1906 to 1944, whereas, but for such disablement, he would not have commenced 
to receive a pension in accordance with the provisions of the said Acts for a long 
time. The appellant claimed on behalf of the Crown to recover the salary and 
allowances paid as aforesaid, and to be reimbursed in respect of the moneys 
already paid and which would thereafter be paid to Mr. Hayden pursuant to the 
said Acts. The amount of the appellant’s claim was expressed to be £5,050 3s. 9d. 

On Sept. 18, 1950, the respondents delivered a defence pleading the general 
issue and denying the allegations contained in the information. In addition, the 
respondents demurred to the information in the following terms: 


“* And the [respondents] and each of them further say that the declaration 
herein is bad in substance. On the argument of this demurrer it will be 
contended that the said declaration is bad in substance on the following 
amongst other grounds: (i) That it discloses no cause of action. (ii) That the 
action per quod servitium amisit does not lie at the suit of the Crown for the 
loss of the services of a member of the police force.” 


On Sept. 25, 1950, the appellant filed a joinder in demurrer and a replication 
joining issue on the respondents’ pleas. The case was set down and argued on 7 
the respondents’ demurrer on Feb. 13, 1951. ‘ 

On Mar. 9, 1951, the Supreme Court of New South Wales gave judgment on 
the demurrer in favour of the respondents. Street, C.J -, held that the case 
was completely covered by the decision of the High Court of Australia in 
Commonwealth v. Quince (1), in which case it was decided that an action would 
not lie at the suit of the Crown in respect of the loss of the services of a member 
of the Royal Air Force as a result of injuries sustained by him owing to the 
negligent driving of the respondent. The other learned judges of the Supreme 
ree concurred and gave further reasons for holding that the action would 
ndt lie. 

On appeal to the High Court, the learned judges of that court dismissed the 
appeal by a majority (Dixon, McTiernan, WEsB, FuLttacar and Krrro, JJ 
dissentiente Wriuiams, J.), but Dixon, J., said that he felt cqnatenn all to 
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follow the decision in Quince’s case (1) and that, had the matter been res integra, 
he would have held that the action was maintainable. The questions that 
appear to arise are what are the nature and limits of the action per quod servitium 
amisit and whether a constable appointed under the Police Regulation Act, 
1899-1947, of New South Wales, stands in such a relation to the Crown that 
the action lies at the suit of the Crown for the loss of his services by reason of the 
tortious act of a wrongdoer. 

It will be convenient first to set out some of the relevant provisions of this 
Act, since reliance has been placed on them by both parties. Reference may be 
be made to the following sections: | 


“4.—(1) The governor may from time to time appoint a commissioner 
of police who shall, subject to the direction of the Minister, be charged with 
the superintendence of the police force of New South Wales... (4) The 
commissioner may be suspended or removed from his office for misbehaviour 
or incompetence as follows:—(a) The commissioner may be suspended from 
his office by the governor for misbehaviour or incompetence, but shall not be 
removed from office except as hereinafter provided. The Minister shall cause 
to be laid before Parliament a full statement of the grounds of suspension 
within seven sitting days after such suspension if Parliament is in session, 
and if not, then within seven sitting days after the commencement of the 
next session; (b) The commissioner suspended under this section shall be 
restored to office unless each House of Parliament within twenty-one days 
from the time when such statement has been laid before it, declares by 
resolution that the commissioner ought to be removed from office, and if 
each House of Parliament within the said time does so declare, the commis- 
sioner shall be removed by the governor accordingly .. . 


““4a.—(1) The governor may from time to time appoint a deputy 
commissioner of police who shall assist the commissioner generally in the 
superintendence of the police force of New South Wales... 


** 5§.—(1) The governor may appoint such number of superintendents and 
inspectors of police as may be found necessary .. . 


** 6.—(1) The commissioner may, subject to disallowance by the governor, 
appoint so many sergeants and constables of police of different grades as he 
deems necessary for the preservation of the peace throughout New South 
Wales. (2) Such constables shall, unless and until their appointments 
respectively are disallowed by the governor, have all such powers, privileges, 
and advantages and be liable to all such duties and responsibility as any 
constable duly appointed now has or hereafter may have either by the 
common law or by virtue of any statute or Act of Council now or hereafter 
in force in New South Wales. 


“9. No person appointed to be a member of the police force shall be 
capable of holding such office or of acting in any way therein until he has 
taken and subscribed the following oath:—I, A.B., do swear that I will well’ 
and truly serve our Sovereign Lady the Queen in the office of commissioner, 
superintendent, inspector, sergeant, or constable of police (as the case may 
be), without favour or affection, malice or ill-will, for the period of .. . 
from this date, and until I am legally discharged, that I will see and cause 
Her Majesty’s peace to be kept and preserved, and that I will prevent to 
the best of my power all offences against the same, and that while I continue 
to hold the said office I will to the best of my skill and knowledge discharge 
all the duties therefore faithfully according to law. So help me Gop. 

‘Such oath shall be administered by a justice, and shall in all cases be | 
subscribed by the person taking the same, and when so taken and subscribed 
shall be forwarded to the commissioner by the justice before whom the same 


was taken. 
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“10, Every person taking and subscribing such oath shall be deemed to 
have thereby entered into a written agreement with and shall be thereby 
bound to serve Her Majesty as a member of the police force and in the 
capacity in which he has taken such oath, at the current rate of pay for such 
member, and from the day on which such oath has been taken and sub- 
scribed until legally discharged: Provided that—(a) no such agreement shall 

be set aside, cancelled, or annulled for want of reciprocity; (b) such agree- 
ment may be cancelled at any time by the lawful discharge, dismissal, or 
other removal from office of any such person, or by the resignation of any 
such person accepted by the commissioner or other person acting in his 
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stead. 
“12. The governor may make rules for the general government and 


discipline of the members of the police force and to give effect to this Act 
or any amendment thereof .. . 

“© 18.—(1) No member of the police force shall be at liberty to resign his 
office or to withdraw from the duties thereof unless expressly authorised in 
writing so to do by the commissioner or other member of the police force 
under whom he is placed, or unless he gives to such member of the police 
force three months’ notice of his intention so to resign or withdraw. (2) Any 
member of the police force who so resigns or withdraws without such previous 
permission or notice shall, on conviction before two justices, be liable to a 
penalty not exceeding £20. 

‘© 19,—(1) When any member of the police force is dismissed from or 
ceases to hold his office, all powers and authorities vested in him shall 
immediately cease .. - 

“97. Nothing in this Act contained shall be deemed to diminish the 
duties or restrict or affect the liabilities of constables at common law, or 
under any Act now in force or hereafter to be passed.” 


References in the Act to the “ office’ of a constable and to his powers and 
duties at common law make it desirable to say something about this ancient 
office, and this is the more important because, unless the action per quod 
servitium amisit is held to extend to every case in which what is, in any context, 
called service is rendered by one who is called a servant, it is essential to define 
with what precision is possible the nature of the service rendered and the relation 
in which he who renders it stands to him to whom it is rendered. It must be said 
at once that it does not appear to their Lordships that the matter is concluded by 
recalling that, under the Act a constable taking the statutory oath is deemed to 
be bound to “ serve Her Majesty as a member of the police force ’’, or that he 
may be referred to as a servant of the Crown. 

The position of a constable has been the subject of decision in recent times, 
_both in Australia and in England, and it will not be necessary to traverse the 
whole field which their Lordships, in the course of the hearing, were able to 
survey. In Enever v. R. (2) the question was as to the liability of the Govern- 
ment of Tasmania for the wrongful arrest of the plaintiff by a constable in the 
intended performance of his duties as an officer of the peace, and a passage 
from the judgment of GrirriTs, C.J., in the High Court of Australia, illuminates 
the position (3 C.L.R. at p. 975): 


‘“‘ At common law the office of constable or peace officer was regarded as a 
public office, and the holder of it as being, in some sense, a servant of the 
Crown. ‘The appointment to the office was made in various ways, and often 
by election. In later times the mode of appointment came to be regulated 

for the most part by statute, and the power of appointment was vested in 
specified authorities, such as municipal authorities or justices. But it never 
seems to have been thought that a change in the mode of appointment made 
any difference in the nature or duties of the office, except so far as might be 
enacted by the particular statute.” 


A 
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The learned Chief Justice then cites with approval an observation of Lorp 
ALVERSTONE, C.J., in Stanbury v. Exeter Corpn. (3) ({1905] 2 K.B. at p. 841): 


“This case . . . is, I think, very analogous to that of police and other 
officers, appointed by a corporation, who have statutory duties to perform, 
where, although they owe a duty to the corporation appointing them, there 
is no ground for contending that the corporation are responsible for their 
negligent acts.” 


In the same case, Barton, J., points out that it is not enough merely to describe 
as a servant the person for whom it is sought to make the executive government 
responsible. He says (3 C.L.R. at p. 983): 


“ As I have pointed out, the person must be not only the servant of the 
superior, but must be under the control of the superior before the latter 
can be held liable. I am of opinion that that is not the case where a constable 
is obeying a statute, because when an act is done under a statute, an order 
not to do it is one which has no weight or validity, while the order of the 
executive government to do the duty imposed by the statute gives no added 
force to the command of the statute.” 


The passages cited from the judgments in Hnever’s case (2) referred to the 
relation of the constable to the government in a case where the doctrine of 
respondeat superior was under review, and their Lordships do not suggest that 
the areas of the applicability of that doctrine and of the action per quod servitium 
amisit are necessarily coterminous. On this point they concur in the view 
expressed by Latuam, C.J., in Quince’s case (1) (68 C.L.R. at p. 235). But 
in both classes of case the same question arises as to the position of a constable, © 
and the cited passages appear to be strictly apposite. So, also, in Fisher v. 
Oldham Corpn. (4), where it was held that the police appointed by the watch 
committee of a borough corporation, if they arrest and detain a person unlawfully, 
do not act as the servants or agents of the corporation so as to render that body 
liable to an action for false imprisonment, it was necessary to consider the same 
question, and McCarpis, J., after a review of the authorities, ancient and 
modern, in the course of which he referred with approval to Hnever’s case (2), 
and with something less than approval to Bradford Corpn. v. Webster (5), 
presently to be mentioned, made this observation, which appears to their Lord- 
ships to’ be well worth citing ([1930] 2 K.B. at p. 372): 

‘“Suppose that a police officer arrested a man for a serious felony ? Suppose, 
too, that the watch committee of the borough at once passed a resolution 
directing that the felon should be released ? Of what value would such 
a resolution be ? Not only would it be the plain duty of the police officer 
to disregard the resolution, but it would also be the duty of the chief con- 
stable to consider whether an information should not at once be laid against 
the members of the watch committee for a conspiracy to obstruct the course 
of criminal justice.” eg | 

The-value of this vivid illustration is that it indicates how inappropriate it would 
be, in the view of the learned judge, to describe the relation of watch committee 
and police officer as that of master and servant. This view is reinforced by his 
observations on the Bradford Corpn. case (5) which, he said, he could not regard 
as in any way a decision that the normal relation of master and servant or 
principal and agent exists between a police officer and the municipal corporation 
within whose area he acts. He said (ibid., at p. 375): | ‘3 

““ So to hold would be contrary, in my view, to established decision and to 
sound public policy.” oa 
, i ion. For in it there are not only the 

signee raliouts craic ea sik appear to their Lordships, con- 
henay Bei ae ever’s case (2), to state the law correctly as i ri 2 sash i 
constable to the watch committee or other appointing body, but also observations 


852 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


on which counsel for the appellant relied, as showing that a constable is at least the 
servant of somebody and that with somebody the relation of master and servant 
exists. The learned judge, for instance, says of a police constable that (ibid., at 


p- 371) 
‘he is a servant of the state, a ministerial officer of the central power, 
though subject, in some respects, to local supervision and local regulation ”’, 


and somewhat earlier he says (ibid., at p. 369): 


“Tt is clear from Mackalley’s Case (6) that a constable, watchman or the 
like person was regarded as a servant or minister of the King.” 


And he is to be regarded as a servant or minister of the King because, as LORD 
BLACKBURN said in Coomber v. Berks JJ. (7) (9 App. Cas. at p. 67), the adminis- 
tration of justice, both criminal and civil, and the preservation of order and 
prevention of crime by means of what is now called police, are amongst the most 
important functions of government and, by the constitution of this country, 
these functions do, of common right, belong to the Crown. A constable, then, 
may be said in a certain context, and sometimes with the appendage “ or 
minister”, to be a “servant of the Crown”. It remains to be considered 
whether, between him and the Crown, or, in the present case, the Government of 
New South Wales, the relation of servant and master exists so as to found the 
action per quod servitium amisit. But before doing so their Lordships will 
refer to some of the points made in the course of the argument on the position 
of a constable. 

For the appellant, great stress was laid on the change that had taken place 
in the organisation of the police force in England since the first Metropolitan 
Police Act of 1829 was passed. No doubt, great changes have been made which 
are reflected in the organisation of the police force in New South Wales 
today, but the substantial change was made long before Enever’s case (2) was 
decided in Australia or Fisher’s case (4) in England, and those cases show con- 
vincingly that neither changes in organisation, nor the imposition of ever- 
increasing statutory duties, have altered the fundamental character of the 
constable’s office. Today, as in the past, he is, in common parlance, described 
in terms which aptly define his legal position as ‘‘ a police officer ’’, “‘ an officer 
of justice ’’, “‘ an officer of the peace’. If ever he is called a servant, it is in the 
same sense in which any holder of a public office may be called a servant of the 
Crown or of the state. And here their Lordships must observe that, if a constable 
is, by reason of his terms of service, to be regarded as the servant of a master 
the Government of New South Wales, so, also, are his superiors in the sasie 
service up to and including the commissioners who take the same oath and 
are subject to the same provisions of the Police Regulation Act. The appellant 
did not shrink from this conclusion, but it appears to their Lordships to emphasise 
in a convincing manner the danger of reasoning which would admit the enter-. 
tainment of an action per quod servitium amisit, wherever it can be said, in 
however general a sense, that there is a contract of service, or that a man is a 
servant of the Crown. : 

Next, their Lordships would refer briefly to t i 
times to have been anaes of the maken A it hs ae: egret ape ao 

, rying forms required 
of other persons holding public office. In such an oath, the word “serve ” 
will commonly be found, just as in the case under appeal the constable Hayden 
swore that he would well and truly serve his Sovereign in the office of constable 
It appears to their Lordships that, in such a context, the use of the word “ serve 
is 4 nancat significance. It is the traditional word in the context of subject 
i the ordinary dango of those: werd > Aiton lice ceded ie ata 
pela oR mabe . single illustration will suffice. A special 

© app er the Special Constables Act, 1831, is requiréd to swear 
(unless, instead, he affirms) that he will well and-truly serve his Sovereign in the 
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office of special constable, and so on. It may, on the other hand, be of some 
significance that an oath should be required to be taken at all. It is not the 
usual concomitant of the master and servant relationship. 

Finally, before examining the history and scope of the action to which this 
appeal relates, it is proper to refer. to BLACKSTONE’S COMMENTARIES. In the 
early part of the seventeenth century, LAMBaRD writing on the “ duties of 
constables ’ had referred to them as “ constables and such other law ministers 
of the peace’. Buiackstone, following LAMBARD a century and a half later, 
deals with the subject in a manner to which (in agreement with Kirro, J.) their 
Lordships attach much importance. Reference is made to the 20th Edn., 1841. 

In Book I, ch. IX, the author deals with the rights and duties of the principal 
- subordinate magistrates, and he treats in turn of, first, the sheriff and his officers, 
second, the coroner, third, the justices of the peace, fourth, the constable, fifth, 
the surveyor of highways, and, last, the overseers of the poor. Later writers 
have pointed out some errors in his treatment of the constable but none that is 
relevant to the present purpose. A later chapter, ch. XIV, opens with these 
significant words (p. 456): 


‘** Having thus commented on the rights and duties of persons, as standing 
in the public relations of magistrates and people, the method I have marked 
out now leads me to consider their rights and duties in private economical 
relations.” 


He then states that there are three great relations in private life, of which the 
first is that of master and servant 


‘which is founded in convenience, whereby a man is directed to call in 
the assistance of others, where his own skill and labour will not be sufficient 
to answer the cares incumbent upon him.” 


It is in this connection that he discourses on the relation of master and servant 
and, amongst other things, on the actions which a master may maintain in respect 
of his servant, including the form of action now under review. It is in the same 
connection that the matter is treated in modern text-books on the law of torts, 
of which a single example will suffice. In Satmonp on Torts (11th Edn.), p. 406, 
under the heading ‘‘Master and Servant: Loss of Service”, the learned editor, 
after referring to the action, says: 


‘In truth, the doctrine is a historical relic of the days when a master had 

a proprietary interest in his servant and seems anomalous in modern industrial 

conditions.” 
This citation is more strictly relevant to the later part of this judgment, but its 
present importance lies in the broad distinction which BLACKSTONE had previously 
made between public officers and domestic relations. There appears to their 
Lordships to be ample justification for saying, as was said in the High Court, 
that the service of a constable is “ different in nature ” or ‘ on a different plane 
from the domestic relation, that it is “ different both in its nature and its inci- 
dents ’’, and that, even if some of the incidents which the law implies in the 
ordinary contract of service are present also in the relation of the constable to 
the Crown, there is a fundamental difference which makes it necessary to approach 
with caution the question whether a form of action available in the one case 1s 

i i other also. 

Pee se na to consider the action per quod servitium amisit, its origin and 
development. There is no doubt that, from early days, a master could SUS 
an action against a wrongdoer for the loss of the services of his servant and tha 
this right (to quote Srr WILLIAM HoLpsworTH*) 


“rested at bottom on the idea that the master had a quasi-proprietary 
and that idea is connected with ideas as 


interest in his servant’s services: 


* History oF Enorisn LAw (2nd Edn.) (1937), Vol. IIT, p. 429. 
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to the status of a servant, which originated in the rules of law applicable to 
villein status.” 
It is clear, too, from the cases cited from the Year Books and elsewhere in the 
learned judgment of Drxon, J., that the action did not depend on any contract 
of service between master and servant, but on the single fact of service. Thus, 
an action lay by the father for the seduction or debauching of his daughter, if 
he could prove that she had rendered him service, however slight, and that he 
had been thereby deprived of that service. The law could, indeed, hardly have 
been otherwise, as the form of action in trespass was established before the 
concept of contract had been developed in our jurisprudence. 

But, though the contractual relation had no part in the historical origin of the 
action, it was inevitable that, as the relation of master and servant came to be 
less and less a matter of status and to depend more and more on a contract 
between the parties, that relation should become more prominent in the cases 
in which this form of action was used. In particular, where the relation of master 
and servant lay in contract, it was an easy development to found an action per 
quod servitium amisit on the fact that the defendant had induced the servant to 
break his contract and enticed him from his master’s service. And this develop- 
ment led, in turn, to the establishment of a right of action for malicious procure- 
ment of a breach of contract for personal service even where the employer and 
employed did not stand in the strict relation of master and servant. This was 
the point at issue in the celebrated case of Lumley v. Gye (8), and, in the course of 
the hearing before their Lordships’ Board, the judgments of the majority of 
the judges (CRomPTON, ERLE and WIGHTMAN, JJ.) and of CoLERIDGE, J., who 
dissented, were extensively canvassed. 

It does not appear to their Lordships that Lumley v. Gye (8) throws much 
light on the problem to be solved in the present case. If the law had developed 
in all respects logically, that case would be an authority for saying that, if Miss 
Wagner had not been maliciously enticed from the service of the plaintiff but 
had been, by battery or otherwise, wrongfully prevented from serving him, the 
plaintiff would have had a good cause of action against the wrongdoer. But it 
has never been suggested that that is the law. On the contrary, it is fundamental 
(as Ricu, J., pointed out in Quince’s case (1), 68 C.L.R. at p. 240) that the mere 
fact that an injury to A prevents a third party from getting from A a benefit 


which he would otherwise have obtained does not invest the third party with a. 


right of action against the wrongdoer: see Société*Anonyme de Remorquage a 
Hélice v. Bennetts (9). Nor, strictly, is Lumley v. Gye (8) an exception to this 
rule, for it was not by reason of any injury to Miss Wagner that the plaintiff 
suffered damage. It is the better course, then, ignoring the way in which the 
law has developed where the wrongdoer has procured the breach of a contract 
of service, to examine solely the case where the master has lost the services of a 
servant by reason of injury to the servant. For that is the historical origin of the 
action, and those are alleged to be the facts of the case under appeal. It appears 
to their Lordships to be permissible, in approaching this question, to bear in 
mind what Lorp Sumner said in Admiralty Comrs. v. S.S. Amerika (10) ({[1917] 
A.C. at p. 60): 


“Indeed, what is anomalous about the action per quod servitium amisit 
is not that it does not extend to the loss of service in the event of the servant 
being killed, but that it should exist at all. It appears to be a survival from 
the time when service was a status.” 


The question, then, may once more be stated. Is the relation of the Govern- 
ment of New South Wales to a constable engaged under the provisions of the 
Police Regulation Act, 1899 to 1947, such that this action lies 2? Of the two 
aspects of this question, viz., first, what is the relation of a constable to the 
government and, secondly, what is the scope of the action, enough has been 
said on the first to indicate their Lordships’ view that the relation is not that of 


E 
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master and servant in the sense in which those terms are ordinarily used. But 
the appellant says that, whatever those terms strictly mean, and whatever may 
have been the historical origin of the action, today an action lies in such a case 
as this. For, he says, even if (to quote again from LatuHam, C.J., in Quince’s 
ease (1) (68 C.L.R. at p. 238)) a member of the forces (and equally a constable) is 
not a servant of the Crown in such a sense that the ordinary law of master and 
servant determines the relation of the parties, yet by analogy and on a considera- 
tion of the history of the form of action the action lies. This was, perhaps, the 
determining factor with Witt1aMs, J., who said (85 C.L.R. at p. 266) that the 
decision in Quince’s case (1) was manifestly wrong because it proceeded on the 
view that the relationship of the Crown and a member of the armed forces was 
not analogous to that of a master and servant under a contract of service. And 
this consideration probably influenced Drxon, J., to say (85 C.L.R. at p. 248): 


* There is no reason to suppose that the action per quod servitium amisit 
would lie only for the loss of the services of persons of low degree. In the 
historical development of the actions per quod servitium amisit there has not 
been any limitation upon the class of services for the loss of which a private 
employer may sue.” 


With much of this their Lordships respectfully agree, but it appears to them 
more pertinent to consider when, in its historical development, and on what 
consideration, this form of action was first used at the suit of the Crown for the 
loss of the service of persons of high or low degree whose service lay in the 
public field. It will be seen that in England, at least, it was first so used at a 
very recent date and on little or no consideration. 

Their Lordships have been referred to a large number of relevant cases. The 
great majority have been concerned with enticing servants from their service or 
harbouring them after they had left it. As already pointed out, this class of 
case, though it may have developed out of the original form of action, yet differs 
essentially from it, in that injury has not been done to the servant whereby the 
master has lost his service, but has been done solely to the master whose servant 
has been enticed or harboured. If this distinction is recognised, it is easy to 
reconcile subsequent cases. Thus, in Taylor v. Neri (11), it was held that the action 
per quod servitium amisit would not lie for the manager of a place of public 
entertainment against a person for beating one of the performers who was thereby 
prevented from performing, Eyre, C.J., saying (1 Esp. at p. 385) that 

‘he did not think that the court had ever gone further than the case of a 
menial servant.” 

It is not clear to what range of service the term “menial” extended in the 
judgment of the Chief Justice, but it is difficult to suppose that he was unaware 
of the limits of the action, or that he did not know how far it had gone in cases 
of enticement and harbouring. It is more reasonable to infer that he recognised 
the distinction to which Crompron, J., referred in Lumley v. Gye (8) (2 HE. & B. 
at p. 228). That learned judge, after commenting on the decision in T'aylor v. 
Neri (11), said (ibid.): 

‘“‘ Whatever may be the law as to the class of actions referred to, for 
assaulting or debauching daughters or servants per quod servitium amisit, 
and which differ from actions of the present nature for the wrongful enticing 
or harbouring with notice, as pointed out by Lorp Kenyon in Fores v. 
Wilson (12), it is clear from Blake v. Lanyon (13), and other subsequent 
cases, Sykes v. Dixon (14), Pilkington v. Scott (15) and Hartley v. Cummings 
(16), that the action for maliciously interfering with persons in the employ- 
ment of another is not confined to menial servants, as suggested in J'aylor 


v. Neri (11).” 


The distinction thus recognised is of great importance in considering the 
present scope of the action, for it affirms the view that the development of the 


856 ALL ENGLAND LAW REPORTS 1955 [Vol. 1 


law in relation to enticing and harbouring and maliciously procuring a breach 
of contract may properly be disregarded where the cause of action lies in injury 
to a servant, whereby the master has lost his services. The scope of the inquiry 
is, accordingly, narrowed down to those cases in which such injury has been 
done and damage suffered. It must, at once, be said that the relevant cases are 
few. Up to the end of the nineteenth century, the widest extension of the master 
and servant relationship appears to be in Martinez v. Gerber (17). In that case, 
the injured person, whose service was lost to the plaintiffs by reason of the reckless 
driving of the defendant’s gig, was described as the plaintiffs’ “servant and 
‘traveller’. The terms of his service are not stated, but the substantial question 
in the case was the somewhat technical one, whether the master could maintain 
the action, inasmuch as the servant could not have maintained an action in 
trespass but must have sued in case. The decision must, however, be regarded 
as establishing that, at this date, a person described as a servant and traveller 
stood in such a relation to his master as to support the action, and this probably 
represents some advance from the limit suggested by Eyre, C.J. The nineteenth 
century closed without, so far as their Lordships are aware, any further advance 
and, in particular, without any decision that the holder of any such office as 
that of a constable was a “‘ servant” for the purpose of the rule. But, in 1920, 
in Bradford Corpn. v. Webster (5), it was held that the plaintiff corporation was 
entitled to recover damages for the loss of service of a constable in their service 
who had been injured by the negligent driving of the defendant’s steam wagon. 
The importance, however, of this decision is greatly reduced by the fact that the 
question whether the action lay was allowed to go by default. The question, and 
the only question, was what was the measure of damages which the plaintiff 
corporation was entitled to recover. None of the cogent considerations, which 
prevailed with the High Court of Australia in Quince’s case (1) and in the present 
case, were brought to the notice of the court. It does not appear to their Lord- 
ships that Webster's case (5) can be relied on. The same observations apply 
to the case of A.-G. v. Valle-Jones (18). In that case, two aircraftsmen of the 
Royal Air Force were injured as a result of a collision with a motor lorry whereby 
the Crown lost their services, but, again, the only question was as to the measure 
of damage. The reported argument of counsel opens with the admission that 
the action was available to the Crown as an employer, as well as to a subject. 
Some weight, no doubt, may be attached to the fact that judge and counsel 
alike in these cases assumed without question that the action lay, but their 
Lordships cannot regard it as a predominant consideration. 

Reference should also be made to Raphael (Owners) v. Brandy (19), because 
reliance was placed on it by the appellant and by Wriu1aMs, J., in the High Court 
of Australia. In that case, a stoker in the mercantile service, who was also a 
| stoker in the Royal Naval Reserve and, as such, entitled to a retainer of £6 a 

year, met with an accident while employed on a merchant ship. The question 
was whether, for the purpose of assessing his compensation under the Workmen’s 
Compensation Act, 1906, he was serving under concurrent contracts of service 
within the meaning of the Act, and this depended on whether he had a contract 
of service with the Crown under which he earned his retainer. It was held that 
av dante ick areentnceey ed pene ya he agreed with FLETCHER Movutron, 
mee need rey road ces | case 0 concurrent contracts because the work- 
same time, was earnin his £6 a 4 saee ie ear probe ese = p ons ae 
sate jo aca mh oes 4 ae of his engagement with the Crown, 
doing the work which e sti deal i a ena c ee ake ean ns Die : 
assumed that, where there i any i 3 a on he sees ee 
master neceasarily ated and thet t Fae pbs ree eat ee ang 
that Brandy’s case (19) does not justify th elec thee ae eae 
had occasion to consider the striae a oelthas atta fee pa 2 
under review created that relation. ay She cone 
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The case last cited is, however, useful as again illustrating how easily the 
words “serve”, “service ”’, and ‘‘ servant ”’, may be used to describe one side 
of a relation which is not that of master and servant. For it may be repeated 
that a soldier or sailor may be called a servant of the Crown; yet, as LATHAM, 
C.J., said in Quince’s case (1) (68 C.L:R. at p. 238): 


“It is, I think, true that a member of the forces is not a servant of the 
Crown in such a sense that the ordinary law of master and servant deter- 
mines the relations of the parties.” 


Their Lordships’ attention has been properly called (as was that of the High 
Court) to relevant cases which were decided in Canada, Eire, and the United 
States of America, and something must be said about them. In the Canadian 
case, R. v. Richardson (20), the question turned on the meaning and effect of a 
Canadian statute of 1943 [the Exchequer Court Act (7 Geo. 6 ¢. 25)], which 
(inter alia) provided [by s. 50a] that 


“For the purpose of determining liability in any action or other pro- 
ceeding by or against His Majesty, a person who was at any time since June 
24, 1938, a member of the naval, military or air forces of His Majesty in 
right of Canada shall be deemed to have been at such time a servant of the 
Crown ”’, 


and it was held that, under this statute, an action lay at the suit of the Crown for 
damages arising out of the loss of service of a member of the forces owing to the 
tortious act of the defendant. It is not for their Lordships to determine whether 
this case was correctly decided; its persuasive value is undoubtedly diminished 
by the powerful dissenting judgment of Ke.iock, J. It is, perhaps, sufficient 
to say that the statute appears to have been enacted shortly after the decision 
in McArthur v.R. (21), that the Crown was not liable under the maxim “‘respondeat 
superior ”’ for the negligent act of a member of its forces, and it was not difficult 
to come to the conclusion that the master-servant relation, having been thus 
established for one purpose, should prevail for another also. 

In the American case, United States v. Standard Oil Co. of California (22), the 
actual decision, as FULLAGAR, J., said, went on the grounds that no state law could 
apply to the Federal ‘“‘ government-soldier relation”, and that there was no 
Federal law which gave to the United States the right claimed. Their Lordships 
agree, too, with him in thinking that the majority of the judges of the Supreme 
Court were disposed to the view that the “ government-soldier relation ” 
differed materially from the ordinary master and servant relation. 

In the Irish case, A.-G. & Minister for Justice v. Dublin United Tramways Co. 
(1896), Ltd. (23), it appears that a different view was taken, for there it was held 
that the relationship of master and servant existed between the People of Eire 
and the Civil Guard, and that the Attorney-General, representing the People, 
could sue for, and recover damages for, loss of the service of a member of the 
Guard. Their Lordships find themselves unable to agree with this. decision 
which, in their respectful view, gives too little weight to the considerations 
which have influenced them. 

Their Lordships have made many references to Quince’s case (1), which was in 
the High Court regarded as indistinguishable in principle from the present case, 
and have freely borrowed from the judgments of Ricu, STaRKE and McTIERNAN, 
JJ.,in that case. In their view, its facts, at least as cléarly as those of the present 
case, support the view that the master and servant relation, on which the action 
per quod servitium amisit rests, is wholly different in kind from the relation of 
the Crown to a member of the armed forces, whether field marshal or private 
soldier, and that a rule of law which applies to one should not be applied to the 
other unless there is compelling authority to do so. The review of the case law 
on the subject has shown that is far from being the fact. Their Lordships share 
the opinion entertained by all the judges of the High Court that the case of the © 
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constable is not, in principle, distinguishable from that of the soldier. Certain A 
differentiating features, such as the right given to the police under the Industrial 
Arbitration Act, 1940-1943, cannot affect the position. 

Their Lordships can now express their final opinion on the case. They 
repeat that, in their view, there is a fundamental difference between the domestic 
relation of servant and master and that of the holder of a public office and the 
state which he is said to serve. The constable falls within the latter category. B 
His authority is original, not delegated, and is exercised at his own discretion 
by virtue of his office: he is a ministerial officer exercising statutory rights 
independently of contract. The essential difference is recognised in the fact 
that his relationship to the government is not, in ordinary parlance, described as 
that of servant and master. Nor, as would appear from quotations that have 
been made, and others that might have been made, from the dissentient judg- C 
ments in Quince’s case (1) and the present case, would a different view be taken 
on this point by learned judges who have come ultimately to a different con- 
clusion. It is rather on what has been called the second aspect of the question 
that the difference arises. Their Lordships, differing with great respect on this 
part of the case from the judgment of Laruam, C.J., in Quince’s case (1) and 
from Drxon and Wrtuiams, JJ., in the present case, think that this form of D 
action should not be extended beyond the limits to which it has been carried by 
binding authority or, at least, by authority long recognised as stating the law. 
Their review of the relevant case law shows that, where in recent times it has 
been extended to cases of persons in the public service who (to repeat the now 
familiar words) are not servants of the Crown in such a sense that the ordinary 
law of master and servant determines the relation of the parties, the extension 
has been made without argument or deliberation. The form of action appears, 
as LoRD SUMNER said ([1917] A.C. at p. 60), to be a survival from the time when 
service was a status. That status lay in the realm of domestic relations. It 
would not, in their Lordships’ view, be in accord with modern notions, or with the 
realities of human relationships today, to extend the action to the loss-of service 
of one who, if he can be called a servant at all, is the holder of an office which has F 
for centuries been regarded as a public office. 

Their Lordships will humbly advise Her Majesty that this appeal should be 
dismissed. The appellant must pay the respondents’ cost of this appeal as 
between solicitor and client in accordance with the condition on which special 
leave to appeal was given. _ 

Appeal dismissed. G 

Solicitors: Light & Fulton (for the appellant); Bell, Brodrick & Gray (for 
the respondents). 

[Reported by G. A. Kipner, Esq., Barrister-at-Law.] 
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R. v. CHARLSON. 
[CHESTER AssizEs (Barry, J.), February 10, 11, 1955.] 


Criminal Law—Grievous bodily harm—Whether act must be conscious act— 
Insanity not pleaded—Offences against the Person Act, 1861 (24 & 25 Vict. 
ce. 100), s. 20. . 

Automatism—Defence to criminal charge—Act done unconsciously. 

A father invited his ten-year-old son to look out of a window at a rat in 
the river below and, when the boy did so, struck him on the head with a 
mallet and threw him out of the window, causing him grievous bodily harm. 
There was no evidence of provocation or motive. The father stated that he 
did not know why he hit the boy but remembered hitting him, and that the 
next thing he remembered was being in his car. There was a history of 
ill health in the father’s family and, according to medical evidence, he 
possibly had a cerebral tumour. A man suffering from cerebral tumour is 
liable to an outburst of impulsive violence over which he has no control. 
The father was charged (i) with causing grievous bodily harm to the boy 
with intent to murder him, (ii) with causing him grievous bodily harm with 
intent to cause such harm, or (iii) with unlawfully and maliciously causing 
him grievous bodily harm but without any allegation of specific intent. 
The accused did not raise a plea of insanity, but contended that his act was 
not his conscious act or one over which he had control. 

The jury were directed: although on the third count no specific intent 
need be proved by the prosecution, yet the prosecution must prove that 
the act causing grievous bodily harm was committed unlawfully and 
maliciously, and accordingly, unless the jury were satisfied that when the 
accused struck his son the accused was acting consciously, knowing what he 
was doing, the jury should return a verdict of not guilty. 


[ Editorial Note. The present case may be compared, as regards the defence 
of automatism, with R. v. Harrison-Owen ([1951] 2 All E.R. 726) where a brief 
reference to the defence having been raised will be found (ibid., at pp. 727, 728). 

For the Offences against the Person Act, 1861, s. 20, see 5 HaLsBury’s 
STATUTES (2nd Edn.) 795.] 


Trial on indictment. 

The accused, Stanley Charlson, was charged on indictment on three counts: 
(i) causing grievous bodily harm to his son, Peter Stanley Charlson, with intent to 
murder him, contrary to the Offences against the Person Act, 1861, s. 11; (ii) 
causing grievous bodily harm to his said son with intent to cause grievous 
bodily harm, contrary to the Offences against the Person Act, 1861, s. 18; and 
(iii) unlawfully and maliciously inflicting grievous bodily harm on his son, 
contrary to the Offences against the Person Act, 1861, s. 20. 

The facts appear from the summing-up. 


H. E. Hooson for the Crown. 
D. E. P. Evans, Q.C., and P. L. W. Owen for the accused. 


BARRY, J., summed up to the jury as follows: On any view you may 
think this is a very pathetic case. You have heard from the police officers, 
from other witnesses and from the accused’s own wife, what type of man he is. 
It is not disputed by the prosecution that he has been a very devoted husband 
and father throughout his married life, and there is nothing to suggest that he 
and this little boy had any serious differences at all. Indeed there is everything 
to suggest the contrary. You may think that he was a very devoted and 
indulgent father, and that he and his little son got on very well. These are 
matters for you. It is such a man who faces these very serious charges. 

The charges are three in number. The first and most serious one is the charge 
of causing grievous bodily harm to this little hoy—Peter Stanley Charlson— 
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with intent to murder him. The second alternative charge, which is somewhat 
less serious than the first, is a charge of causing grievous bodily harm to this little 
boy with the intention of causing him some grievous bodily harm. The third 
and least serious of the three charges is the charge of inflicting grievous bodily 
harm on this boy without any specific allegation as to his intention. 

No plea of insanity is raised in this case. If the facts warrant it, it is always 
open to an accused person to say: ‘‘ I was guilty of the offence with which I am 
charged, but at the time when I committed the offence I was insane, and there- 
fore I should not be punished for what I did”. That is a defence which has to 
be raised by the accused, and in this case it has not been raised. Indeed, you 
have heard from the medical officer at Her Majesty’s prison in Manchester that 
this man is sane and is not suffering from a disease of the mind. 

That, however, does not conclude the matter. The prosecution have to prove 
the case against him. What have the prosecution to prove in relation to each of 
the three alternative charges ? With regard to all of them they have to prove 
that the accused caused some grievous bodily harm to his son. ‘There has been 
no dispute about the facts. The defence accept the story, which was told to you 
by this little boy, about what happened on the evening of Jan. 13, 1955. You 
may have no doubt that the accused did in fact cause grievous bodily harm to 
the boy; and you need not trouble about that aspect of the case when considering 
any of the three alternative charges against the accused. 

However, the prosecution must prove more than that. In relation to the first 
two charges it is necessary for the prosecution to prove the intention alleged in 
the indictment; that is to say, in relation to the first charge, the prosecution 
must satisfy you not only that the accused man did cause grievous bodily harm 
to his son but also that, at the time when he did it, he intended to murder this 
boy. Nothing short of that will suffice. Both the act of causing grievous 
bodily harm and the intention to murder must be established to your complete 
satisfaction. 

The onus rests on the prosecution, and the prosecution must satisfy you, as 
regards each alternative offence, of all the essential elements of that offence. 
It is not for the accused to prove his innocence. If you are in any doubt about 
the matter, he is entitled to be acquitted. Similar considerations apply to the 
second charge, which is the charge of causing grievous bodily harm with the 
intention of causing that grievous bodily harm. 


There again, the prosecution has to prove not only that the accused did 


inflict those injuries on his son, about which there is no real question, but also 
that, when the accused inflicted the injuries, he intended to do some serious 
injury to the boy. Unless you are satisfied that that intention was present in 
the accused’s mind at the time when he committed those acts then the second 
alternative charge is not established. 


Lastly, there is the third charge of inflicting grievous bodily harm. In 
relation to that charge the prosecution need not prove a definite intent. They 
do have to prove, however, that the grievous bodily harm was caused by the 
accused unlawfully and maliciously. This means that there must be a conscious 
act on the part of the accused. Malice does not necessarily involve the existence 
of some hostility to the person injured. It does, however, mean that the act 
must be done consciously. In order to commit an unlawful and malicious act, 
the accused must know what he is doing and must realise that he has no lawful 
justification for his act. 

These are charges of criminal offences, and the first two are charges of criminal 
offences of the utmost gravity. In order to commit them an accused must have 
a guilty mind. For example, an act which otherwise might be an assault would 
not be an assault if it was done purely accidentally. You or I in a public street 
might suddenly put our hands up to stop our hat being blown off, and might 
hit a passer-by on the nose without knowing he was there. If we had consciously 


a 


; 
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put out our hands, whatever the motive, and hit the passer-by on the nose, it 
would be an assault, for it would have been a conscious act. If it is purely 
accidental, no assault is committed; for the element of consciousness is not 
present. 

Similarly in the case of certain diseases, a person suffering from the disease 
may be deprived of the control of his actions. A man in the throes of an epileptic 
fit does not know what he is doing. If a friend bends over to assist him, and in 
the midst of his fit the epileptic grips that friend by the throat, not knowing 
what he is doing, and in so doing throttles the friend and causes his death, no 
offence has been committed against the criminal law; because the actions of an 
epileptic are automatic and unconscious, and his will or consciousness is not 
applied to what he is doing. He is not in conscious control of his actions, and I 
do not propose to worry you, or take up your time, by reminding you of the details 
of the evidence. I may, however, have to say a few words as to the evidence of 
the police officers who interviewed the accused after these events had occurred. 

[His Lorpsurp referred to the evidence of the accused’s son being accepted 
and fresh in the minds of the jury, and continued:] You must consider the 
whole of the evidence and apply your minds to each of these charges in turn. 
When you consider the first count you must ask yourself whether there is any- 
thing in this case which could possibly justify you in reaching the view that this 
man really intended to murder his son, remembering that that intention to 
murder must be brought home to the accused with certainty. You must all be 
certain that the accused intended to murder this boy, and unless you are so 
satisfied, the first charge has not been proved, and you should return a verdict 
of not guilty on that charge. If you think that that has been proved, then it would 
be your duty to return a verdict of guilty. If you think that it has not been 
proved, you will proceed to the second alternative charge and consider that with 
equal care. 

Again, you will look at the whole picture, you will consider the sort of man that 
the accused was and all the events leading up to the very tragic incidents which 
resulted in those serious injuries to the boy. A man, in a state of nervous tension, 
may suddenly lose his temper with a child who has been irritating and annoying, 
and do some injury to it; but here there is no suggestion that anything this 
little boy did could have annoyed his father. 

He was invited by his father to go and look at this rat which his father had 
seen below the window which was just above the river, and he did so. He did 
nothing which could have annoyed any parent, and the little boy does not suggest 
that His father showed any signs of annoyance with him before he struck him in 
this way! You have to ask yourselves in those circumstances whether you ought 
to infer that the accused did have a real intention of causing serious injury to 
his son. 

The intention of the accused can of course only be inferred from all the 
circumstances which have been proved before you. Neither you nor I can ever 
look into the mind of an accused person and say, with positive certainty, what his 
intention was at any particular time. A jury is entitled to infer a man’s intentions 
from his acts. As you were rightly told by the learned counsel for the prosecution 
when this case was opened, in normal circumstances a man is presumed to intend 
the normal and usual consequence of his acts. If a man consciously and 
deliberately strikes another man or woman with a mallet of this kind, in ordinary 
circumstances any jury would feel entitled to say that that must have been 
intended to do some serious injury. You cannot hit people on the head with a 
mallet, or strike them in the chest with a knife, without the extreme probability 
that serious injury will occur; and therefore, other circumstances being equal, 
the jury is perfectly entitled to infer the intention from the mere act itself. 

However, that is not an inference which must always be drawn, and before it 
can be drawn you should look at all the surrounding circumstances and ask 
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yourselves whether that inference should be drawn in this particular case which A 
we are considering today. It is open to you to think that, although some ordinary 
person in ordinary circumstances must inevitably have intended to do injury 
by using a mallet of this kind on the head of a little boy, none the less you are 
not satisfied that this particular man had that intention, owing to the state of 
his health as we now know it, and having regard to his relationship with the boy, 
and also to the lack of any provocation on the part of the boy or any motive of B 
any kind for crime. : 

It is for you to look at the whole of the circumstances and, having done so, to 
make up your minds whether it has been established to your satisfaction that the 
accused, when he inflicted those injuries, intended to do grievous bodily harm to 
his son. If you are not satisfied that that intention is there, then there must also 
be a verdict of not guilty on the second of those alternative charges, and you C 
would have to consider the third. 

No specific intention need be proved by the prosecution before the accused 
can be found guilty of the third charge of inflicting grievous bodily harm. You 
must, however, be satisfied that he was acting consciously, and that he knew 
what he was doing when he inflicted those blows. If he did, however much 
his mind was disturbed, and whatever mitigating circumstances there may be, D 
he would be guilty of this offence. If the accused knew that he was striking his 
son, and if the accused realised that he had no legal excuse for striking him, as 
clearly he had not, and realised that he was in fact striking his son and did that 
act consciously and of the accused’s own volition, then he would be guilty of 
inflicting grievous bodily harm. Therefore, in considering this third charge you 
have to ask yourself “‘ was the accused knowingly striking his son, or was he E 
acting as an automaton without any control or knowledge of the act which he was 
committing ?”’ If you think that he was in a condition similar to that of a person 
in an epileptic fit, who does not know what he is doing at all, then the elements 
of malice and unlawfulness would not have been established. If you are left in 
doubt about the matter, and you think he might well have been acting as an 
automaton without any real knowledge of what he was doing, then the proper F 
verdict would be not guilty, even on the third and least serious of these 
alternatives. 

What is the evidence in reference to this one vital issue, namely, the accused’s 
consciousness, and the existence of any intention on his part, at the time that 
these acts were committed ? There is the boy’s evidence, and there is nothing 
in that evidence or the evidence of any other witness which suggests any sort of G 
provocation, or any sort of motive, for these acts. There is the evidence of the 
accused. There is his wife’s evidence, and, reading between the lines from that, 
it appears that he was almost too lenient with his son, and on occasions it was 
she who had to do the correcting when the boy had done wrong. There is nothing 
‘strange about the accused’s actions or words before these acts were committed. 
The little boy does not suggest that there was anything untoward in any of his H 
acts before this attack. ; : 

What happened afterwards ? We have got his statement, which you will be 
able to take with you when you retire to consider your verdict. The accused 
describes how they got into this back room, and that the rat had gone. He says 
that then: 


“I kicked something on the floor and I saw that it was the big joiners’ 
mallet that’s usually kept in the drawer. I picked it up to put it back in the 
drawer. I remember hitting Peter on the head with the mallet. I do not know 
why I hit him, but I do remember hitting him. 
~ “ The next thing I remember is being in Openshaw in my car. I had my — 
windjammer and my woollen pullover on. My raincoat and scarf were on the — 
seat beside me. I stopped, and I knew something dreadful had napa 
I backed into a little side street to think. I knew there was something about = 

‘i > 


= q 
> 
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for further investigation. Without further investigation the doctor was not 
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Peter and that I should not be there. I put my raincoat and scarf on as I 
felt shivery. I knew I should go back. I drove back to Stalybridge, and 
when I got back I saw a Morris 8 outside my door. I knew it was the 
police car and then I knew that something was wrong. I had remembered when 
I was driving home that I had hit Peter on the head with the mallet. I drove 
round for a while, then I drove the car into Revell’s yard.” 


Sergeant Stewart found him and has given the conversation that he had with 
him. The conversation largely bears out what the accused said in his statement. 
When the sergeant arrived he found the accused seated in the driving seat of 
the car, his head bent forward on the steering wheel. The sergeant opened the 
off-side door and put his light into the car and shone it on to the accused’s face. 
The accused then said very quietly: ‘“‘ My God, tell me what I have done”. 
Then there was a pause, and the accused went on: “It is something dreadful, 
isn’t it; it’s Peter isn’t it ?”’ The police sergeant said: “I don’t know what 
you have done; what have you done ? ”’, and the accused did not reply. By then 
it was just under half past nine. He was dazed and bewildered and was trembling 
violently. A little later, he was seen by a detective-sergeant, who said to the 
accused: ‘‘I believe you are Mr. Charlson ?”’ The accused said “‘ Yes’’. The 
detective-sergeant asked: ‘‘ What has happened ?”’ The accused said: “ f have 
done something dreadful to Peter’. He was cautioned and told he would be 
taken to the police station. Again, according to the detective-sergeant, the 
accused appeared to be very distressed and was trembling violently. He was 
given a drink of water at his request when he arrived at the police station, and 
the detective-sergeant said that that seemed to revive him. The accused said: 
‘“ Why did I do it; I have done wrong; I will have to be punished”. The 
detective-sergeant told him that the little boy was in the district infirmary. 
He said to the accused: ‘‘ He is injured, and he says you threw him into the 
water’. The accused replied: ‘‘ Why did I do it ?” 

The detective-sergeant said to him: “Can you tell me what did happen ?” 
the accused answered: 


‘* We were in the back room looking for a big rat which I have seen on a 
stone under the window. I remember hitting Peter, but I don’t know why | 
did it; I will tell you what I remember.” 


It was at that period that he wrote the statement that has been read to you more 
than once, and the material portions of which I have just again brought to your 
attention. That is the evidence apart from the medical evidence. 

The medical evidence shows that there has been a history of ill health in the 
accused’s family, and particularly ill health of a certain kind, the existence of 
which in the accused is at least suspected by the medical officer of the prison. 
The accused’s mother died of a cerebral haemorrhage; his mother’s sister (his 
aunt) died of a cerebral tumour; his own sister died of meningitis; and his 
brother, who is still alive, has had an operation for a mastoid. 

You have that family history, and you have the history of certain complaints 
which the accused has mentioned to the prison doctor. The accused has told the 
prison doctor that six or seven years ago he had some trouble with his legs which 
was then diagnosed as neuritis. No one suggests that what he says is untrue; 
the prison doctor appears to have accepted it, and there was no reason why he 
should not accept it. He said that after that he had increasing weakness in his 
legs, and difficulty in co-ordinating their movements. He said that he could 
walk slowly satisfactorily, but he found difficulty in controlling the movements 
of his legs if he tried to run, Also he complained of persistent headaches which 
are sometimes of great severity, so severe as to be quite incapacitating. He was 
examined by the prison doctor, who said that on clinical examination he found 
signs of organic disorder of the nervous system which clearly indicated the need 


going to commit himself to say that this man had got a cerebral tumour, On 


~ 7 
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the other hand, he said that clinical examination, and the history of the case, A 


pointed at least to the possibility. It may well be that such a tumour exists. 

If a man or a woman is suffering from a cerebral tumour, says the doctor, he 
or she is liable to an outburst of impulsive violence, quite motiveless, and ‘over 
which the patient has no control at all. The doctor does not state positively that 
that is the case here, but he says that it may be, and if a tumour does in fact 


exist, then the conduct of the accused would be wholly consistent with that of B 


someone suffering from such a disease. 

Looking at the whole of these matters, are you satisfied that the accused 
intended to murder the boy when he caused these injuries to him ? If you are so 
satisfied, beyond any real doubt, then the verdict would be “ guilty ” on the 
first count. A verdict of guilty on the first count means that the remainder of 
the three counts need not be further considered. On the other hand, if you are 
not satisfied that he intended to kill his son, you have to consider the second 
alternative charge. There the question is whether you are satisfied beyond any 
real doubt that, when the accused inflicted those injuries, he intended to inflict 
serious physical injuries to his son ? If you are satisfied, the verdict is “ guilty ”; 
if you do not think that intention is proved, then the proper verdict is “ not 
guilty ”. If you find the accused ‘“‘ guilty ” on the second charge, you have no 
need to proceed to the third count. If you find him “ not guilty ” on the first 
two charges, the third charge of inflicting grievous bodily harm must receive 
consideration. 

On the third charge you have not to consider these questions of intention. 
There the question is whether the accused knew what he was doing when he 
struck the blows. If he struck his son with the mallet, knowing what he was 
doing, and by those blows caused injuries, then he is guilty of the third charge. 
If he did not know what he was doing, if his actions were purely automatic and 
his mind had no control over the movement of his limbs, if he was in the same 
position as a person in an epileptic fit and no responsibility rests on him at 
all, then the proper verdict is “ not guilty ”’ of all the three charges. 

Will you be good enough now to retire, and let me know in due course whether 
you find the accused “ guilty” or “‘ not guilty ’ of each of the three offences 
with which he is charged. I will arrange for you to have a copy of the statement 
before you. Perhaps I ought to remind you what the accused said when he was 
formally charged by the police with the first offence. He said: ‘‘ I did not mean 
to kill him; I don’t know why I hit him’. When the accused was before the 
magistrates he was asked if he wished to say anything, and he said: “‘ I can only 
plead not guilty to the charge; I would never want to hurt Peter; I desire to 
reserve my defence ”’. 


ee 


Verdict: ‘‘ Not Guilty ”’ on all three charges. 


. Solicitors: Clerk to Cheshire County Council (for the Crown); Davis, Hope & 
Furniss, Glossop (for the accused). 


[Reported by Srys LLEWELLYN, Esq., Barrister-at-Law.] 
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Re MARTIN (deceased). MIDLAND BANK EXECUTOR & 
TRUSTEE CO. LTD. v. MARFLEET AND OTHERS. 


f 
[CHANCERY Division (Danckwerts, J -), March 10, 1955.] 


Administration of Estates—Fund for payment of legacies and testamentary 
expenses—Solvent estate—Debts, funeral and testamentary expenses charged 
on personal estate—Real estate undisposed of —Administration of Estates 
Act, 1925 (15 & 16 Geo. 5 c. 23), s. 33 (1) (2), s. 34 (3), Sch. 1, Part 2, 
para. 1. 

A testator made his will in 1938 whereby, after bequeathing legacies, he 
devised all his real estate to his daughter absolutely. By cl. 2 (3) of his will he 
bequeathed all the residue of his personal estate to his trustees on trust for 
sale and conversion into money and directed them with and out of the 
moneys so to arise and out of his ready money to pay his just debts, funeral 
and testamentary expenses and to stand possessed of the residue on trust 
for named persons. By a codicil the testator revoked the devise of real 
estate contained in his will. He made no other disposition of his realty 
and died on Feb. 25, 1953, intestate as to his real estate. His estate was 
solvent. On the question out of what properties the executors ought 
primarily to pay the debts, funeral and testamentary expenses and legacies, 

Held: (i) the testator’s just debts, funeral and testamentary expenses 
were primarily payable out of his residuary personal estate by reason of 
cl. 2 (3) of his will which varied the order of administration of assets pre- 
scribed by s. 34 (3) of and Part 2 of Sch. 1 to the Administration of Estates 
Act, 1925. 

Re Atkinson ({1930] 1 Ch. 47) followed. 

(ii) the legacies were payable primarily out of the testator’s realty by 
virtue of s. 34 (3) of and para. 1 of Part 2 of Sch. 1 to the Act of 1925. 

Re Thompson ([1936] 2 All E.R. 141) considered. 


[ As to Order of Application of Assets of solvent Estates, see 14 HatsBury’s 
Laws (2nd Edn.) 375, para. 704; and for cases on the subject, see 23 DicEst 
473-477, 496-498, 5425-5461, 5621-5640. 

As to Liability of Real Estate for Payment of Legacies, see 14 HAaLsBpury’s 
Laws (2nd Edn.) 384, para. 713; and for cases on the subject, see 23 Digest 
506, 507, 5717-5728. 

For the Administration of Estates Act, 1925, s. 33 (2), s. 34 (3) and Sch. 1, 
Part 2, para. 1, see 9 HatsBuRyY’s STaTuTEs (2nd Edn.) 734, 737, 767.] 


Cases referred to: 

(1) Re Atkinson, [1930] 1 Ch. 47; 99 L.J.Ch. 35; 142 L.T. 129; Digest Supp. 

(2) Re Thompson, [1936] 2 All E.R. 141; [1936] Ch. 676; 105 L.J.Ch. 289; 
155 L.T. 474; Digest Supp. 

(3) Re Boards, [1895] 1 Ch. 499; 64 L.J.Ch. 305; 72 L.T. 220; 23 Digest 510, _ 
5758. 

(4) Re Beaumont’s Will Trusts, [1950] 1 All E.R. 802; [1950] Ch. 462; 2nd 
Digest Supp. 


Adjourned Summons. 

The plaintiff, as executor of the testator, George Thomas Barnes Martin, 
deceased, applied to the court by originating summons for the determination of 
the question whether, on the true construction of the will and codicils of the 
testator, all or any and if so which of (a) the said testator’s debts and funeral 
and testamentary expenses, and (b) the pecuniary legacies bequeathed by his 
will and codicil should be paid or satisfied out of (i) the property of the testator 
undisposed of by his will and codicil, or (ii) his personal estate comprised in the 
residuary gift of personalty contained in his will, or how otherwise the expenses 
and legacies respectively should be paid and satisfied. 
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Robert S. Lazarus for the plaintiff. as 
J. A. Wolfe for the first defendant, interested under the testator’s intestacy. 
J. A. Armstrong for the second and third defendants, beneficiaries under the will. 


DANCKWERTS, J.: This case raises a point of some interest, but, as far 
as I can see, despite the fact that there are numerous cases on the subject, there 
is no decision which covers the point. 

' The testator in this case made his will on Dec. 13, 1938. He made a codicil 
dated Mar. 17, 1944, and another dated Mar. 26, 1947, and he died on Feb. 25, 
1953. The material provisions of his will, as his wife predeceased him, are in 
cl. 2. He gave and bequeathed by cl. 2 (1) two legacies, and by cl. 2 (2) he 
devised all his real estate of whatsoever kind and wheresoever situate to his 
daughter Kathleen Hulett absolutely. By cl. 2 (3) he bequeathed all the rest, 
residue and remainder of his personal estate to the trustees on trust to sell, 
call in and convert into money the same or such part thereof as should not 
consist of money at such time and in such manner*as they should think fit, and 
he directed his trustees with and out of the moneys to arise from such sale, 
calling in and conversion and with and out of his ready money to pay his just 
debts, funeral and testamentary expenses, and to stand possessed of the residue 
of the proceeds of such sale, calling in and conversion (thereinafter called his 
‘“‘residuary estate ’’) on trust in equal shares for beneficiaries. 

By the first codicil the testator revoked cl. 2 (2) of his will, i.e., he revoked 
the devise of all real estate of whatsoever kind and wheresoever situate to his 
daughter Kathleen Hulett absolutely. There is in this will or in the codicils no 
other disposition of the real estate, and, accordingly, the real estate is undisposed 
of, and there is an intestacy as regards that property. It, therefore, becomes 
necessary to look at the Administration of Estates Act, 1925, to see what is 
to happen in that case. 

Section 33 (1) of the Act provides: 


“On the death of a person intestate as to any real or personal estate, such 
estate shall be held by his personal representatives—(a) as to the real estate 
upon trust to sell the same; and (b) as to the personal estate upon trust to 
call in sell and convert into money such part thereof as may not consist 
of money...” 


and there is a power to postpone sale. By s. 33 (2) it is provided: 


“Out of the net money to arise from the sale and conversion of such real 
and personal estate (after payment of costs), and out of the ready money 
of the deceased (so far as not disposed of by his will, if any), the personal 
representative shall pay all such funeral, testamentary and administration 
expenses, debts and other liabilities as are properly payable thereout having 
regard to the rules of administration contained in this Part of this Act, and 
out of the residue of the said money the personal representative shall set aside _ 
a fund sufficient to provide for any pecuniary legacies bequeathed by the will 
(if any) of the deceased.”’ 


Pausing there for a moment, counsel for the second and third defendants has 


called to my attention the fact that the provisions of sub-s. (1) and sub-s. (2) — 


of 8. 33 apply to any real or personal estate in respect of which the deceased is 
intestate. Prima facie, therefore, any parts of the estate, whatever their 


particular nature may be, in respect of which there is no effective disposition by 4 


the deceased, are subject to the provisions of these two sub-sections. In other 
words, it is true to say that the undisposed of real estate is subject to the provisions 
of sub-s. (1) and sub-s. (2) of s. 33 of the Act. 


The only other sub-section of s. 33 with which I think I need deal is sub-s. (7), 
which provides: 


di Where the deceased leaves a will, this section has effect subject to the 
provisions contained in the will.” 


G} 
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A It is also necessary to refer to s. 34 which provides: 


““(1) Where the estate of a deceased person is insolvent, his real and 
personal estate shall be administered in accordance with the rules set out 
in Part 1 of Sch. 1 to this Act .. . (3)-Where the estate of a deceased person 
is solvent his real and personal estate shall, subject to rules of court and the 

B provisions hereinafter contained as to charges on property of the deceased, 
and to the provisions, if any, contained in his will, be applicable towards 
the discharge of the funeral, testamentary and administration expenses, 
debts and liabilities payable thereout in the order mentioned in Part 2 of 
Bch. 1 to this Act.” 


It is to be observed that whereas in s. 33 (2) there is a reference to the setting 

C aside of a fund for pecuniary legacies, s. 34 (3) only refers to the discharge of 

the funeral, testamentary and administration expenses, debts and liabilities, and 
does not refer to legacies at all. 

I now turn to Sch. 1 to the Act, and as the estate is solvent the relevant Part 
is Part 2, which sets out the order of the application of the assets of the estate. 
Paragraph 1 is: “ Property of the deceased undisposed of by will, subject to the 

D retention thereout of a fund sufficient to meet any pecuniary legacies.” I 
must refer also to para. 2, though it does not apply in the present circumstances: 


“ Property of the deceased not specifically devised or bequeathed but 
included (either by a specific or general description) in a residuary gift, 
subject to the retention out of such property of a fund sufficient to meet any 
pecuniary legacies, so far as not provided for as aforesaid.” 


‘* As aforesaid ”’ I take to be a reference to the preceding para. 1. 

One thing is plain, and that is that the provision in cl. 2 (3) of this will isa 
direction varying the provisions of the Administration of Estates Act, 1925, 
in so far as it applies. It is only a bequest of the personal estate, and it casts on 
the personal estate the just debts, funeral and testamentary expenses. To that 

F extent, therefore, the will, by this direction, has made the personal estate the 
primary fund to meet those obligations. In support of that view I must refer 
to Re Atkinson (1). The circumstances in that case were similar to those in the 
present case except that, in that case, the question of the fund for the payment 
of legacies was not raised. The question remains whether the legacies are to be 
paid primarily out of the undisposed of real estate or whether, as, indeed, was 

G the old law in operation before the Administration of Estates Act, 1925, came 
into force, the legacies are charged primarily on the personal estate. 

I have been referred to a large number of cases very properly by counsel in 
this case, to whose arguments I am very much indebted, but there is no case, 
except Re Atkinson (1), so far as it goes, which really applies, in my opinion, 
to the present case. This is a case which I have to consider to some extent 

H without much guidance. I do not propose to go through all the cases, though 
I have considered them carefully in the course of counsel’s argument, but they 
are all distinguishable in some respect or other (except as I shall mention 
presently). 

Re Thompson (2), a decision of CLauson, J., was not quite the same as the 
present, because in that case the testator, after bequeathing an annuity and certain 
legacies, devised and bequeathed all his real and personal estate not otherwise 
devised or bequeathed to certain persons, and he left personal estate, and real 
estate of considerably greater value. In that case there was no question of 
intestacy, but there was merely a common fund comprised of the real and personal 
estate; and the question was, as there was no direction in the will how the legacies 
were to be borne, whether the Administration of Estates Act, 1925, threw the 
burden of the legacies rateably on the real property and the personal property, 
or whether the old law applied, which made the personal estate the primary 
fund to meet the legacies. CLAUSON, J., held that the law in force before the 
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Administration of Estates Act, 1925, as regards the primary fund for payment A 


of legacies as between the personal and real estate, had not been altered by 
s. 34 (3) and para. 2 and para. 8 (b) of Part 2 of Sch. 1 to that Act, that the 
personal estate must be treated as primarily liable, and that recourse would 
not be made to the real estate until the personal estate had been exhausted. 
He followed Re Boards (3), which was decided before the Act came into force. 
I -will refer to the judgment of CLauson, J., in Re Thompson (2) to see what view 
he took of para. 2 of Part 2 of Sch. 1 to the Act. He read para. 2 and went on 
to say ([1936] 2 All E.R. at p. 145; [1936] Ch. at p. 682): 


“That means so far as not provided for by part of the estate in respect 
of which the testator died intestate. It is suggested that the effect of that 
provision is to alter the law and to provide that the fund which is to be 
retained out of the residuary realty and personalty in order to meet 
pecuniary legacies is to be retained in this way, that a proportionate part 
is to be retained out of realty and personalty pro rata the amount of the 
realty and personalty respectively. The provision does not say that. And 
the provision is not concerned with any such matter. The provision is 
concerned with the way in which funeral, testamentary and administration 
expenses, debts and liabilities are to be met. There is no indication there that 
there is any intention to alter the law in regard to the rights of legatees as 
against those interested in the residuary personalty and residuary real 
estate, or in respect of the rights inter se of those interested in the residuary 
realty and personalty respectively, as regards bearing the charge of legacies, 
and I can see no foundation for the suggestion that that provision has in any 
way altered the law as laid down in Re Boards (3).” 


There CLrauson, J., was dealing with para. 2, which directed the retention of 
funds for legacies out of a mixed fund, and he decided that there was nothing 
in the paragraph which made the personalty or realty primarily bear the burden 
in respect of that obligation, and therefore the old law applied, and he applied 
it accordingly. That paragraph is not one which applies in the present case; 
it is para. 1 which applies. 

I will mention in passing that I followed that case in Re Beawmont’s Will 
Trusts (4), which was very different from the present case, because there was in 
that case a trust for sale, and there was not, as there is in the present case, an 
intestacy as regards a particular asset of the testator’s estate, but merely an 
intestacy as regards a share of the fund given in the will. Therefore, as it seems 
to me, Re Beaumont (4) has no application to the ease which I have to decide 
now. There are no other cases which give me any real assistance at all. 

What is the result, therefore, of the provision contained in para. 1 of Part 2 
of Sch. 1 to the Administration of Estates Act, 1925? That paragraph, just 

“as in the case of s. 33 (2), directs that the undisposed of property of the deceased 


B 


C 


E 


is to be the fund for the debts, and so on, subject to the retention thereout of H 


a fund sufficient to meet any pecuniary legacies. It has been argued that that 
merely requires the setting aside of a fund, and contains no provision for the 
payment of the legacies out of that fund. Re Thompson (2) was called in aid to 
that extent to show that a mere direction to set aside did not settle the matter 
of payment, but I am unable to see what is the object of setting aside a fund 
unless that fund is to be used for the payment of the legacies for which it is to 
provide. Under para, 2 the fund has to be set aside, and, indeed, there was no 
real dispute in Re Thompson (2) that that fund was the fund which was to meet 
the legacies. The point in Re Thompson (2) was whether the fund for that purpose 
had to be taken wholly out of the personal estate, or had to be taken rateably 
out of the real and personal estate of the deceased. 

It seems to me that here I am dealing simply with one asset, the undisposed 
of real estate, and out of that undisposed of real estate a fund is to be raised to 
provide for the pecuniary legacies, and if the fund is not to be raised for the 


La 
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payment of the pecuniary legacies, it is difficult to see what reason there is for 
setting aside the fund. Therefore, I am necessarily driven to the conclusion that 
according to the provisions contained in para. 1 of Part 2 to Sch. 1 to the Act 
the proper fund to meet the legacies in the present case is the undisposed of 
property. j 
Order accordingly. 
Solicitors: Gardiner & Co., agents for D’Angibau & Malim, Bournemouth 
(for the plaintiff); Edwin Coe & Calder’ Woods, agents for Other, Manning & 
Co., Bournemouth (for the first defendant); Alfred Blundell (for the second and 
third defendants). 
[Reported by R. D. H. OsBorne, Esq., Barrister-at-Law.] 


NOTE. 


PARISH AND OTHERS v. BEACH BROS. (DOVER), LTD. 


[Court oF Aprrat (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ.), 
March 15, 1955.] 


Court of Appeal—Notice of appeal—Form of notice—Discretion of Chief Registrar 
—Supreme Court of Judicature (Consolidation) Act, 1925 (15 & 16 Geo. 5 
c. 49), s. 68 (2)—R.S.C., Ord. 58, r. 3, r. 8. 


Case referred to: 
(1) Walton v. Rikof, [1937] W.N. 360; 81 Sol. Jo. 941; Digest Supp. 


Interlocutory Appeal. 

In this case Wynn-Parry, J., having granted an injunction until judgment 
in the action, the defendants appealed to the Court of Appeal. On the setting 
down of the appeal a question arose as to the proper length of notice to be given 
under R.S.C., Ord. 58, r. 3.. At the hearing of the appeal no point was taken as 
to this, but, after referring to s. 68 (2) of the Supreme Court of Judicature 
(Consolidation) Act, 1925*, and to R.S.C., Ord. 58, r. 8, which requires ‘“ the 
proper officer of the Court of Appeal ”’ to set down appeals in “ the proper list 
of appeals”, SIR RAYMOND EVERSHED, M.R., said: In the hope that it 
will be useful to practitioners, I take this opportunity of repeating what was, in ~ 
effect, said by my predecessor, Str WILFRID GREENE, M.R.., in Walton v. Rikof (1). 
There is no form specified by statute or in the rules for giving notice of appeal to 
this court. For the convenience of the court and also of litigants it has long 
been the practice, and is the practice, of the court to give the Chief Registrar 
a wide measure of discretion as regards form in accepting notices of appeal as 
proper or sufficient. Where it appears that points of substance arise, the Chief’ 
Registrar will always consult the president of the appropriate division of the 
court. The purpose of these arrangements is to avoid unnecessary costs by way 
of applications to the court itself. 

[Reported by F. Guttman, Esq., Barrister-at-Law. | 





AIR EEE 
* The Supreme Court of Judicature (Consolidation) Act, 1925, s. 68 (2), provides: 


** Any doubt which may arise as to what orders or judgments are final, and what are 
interlocutory, shall be determined by the Court of Appeal”’; see 18 HaLsBuRY'S 


Srarures (2nd Edn.) 500. 
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JOHN SUMMERS & SONS, LTD. v. FROST. 


[House or Lorps (Viscount Simonds, Lord Oaksey, Lord Morton of Henryton, 
Lord Reid and Lord Keith of Avonholm), February 10, 14, 15, 16, March 24, 
1955.) 

Factory—Dangerous machinery—Duty to fence—Grindstone—Grindstone fenced EF 
by ‘‘hood”’—Part of grindstone exposed—Whether ‘‘ securely fenced ”— 
Factories Act, 1937 (1 Edw. 8 & 1 Geo. 6 c. 67), s. 14 (1). 

The respondent, a maintenance fitter, was employed by the appellants 
in a steel works. While at work grinding the end of a bar of metal known 
as a “key” on a power-driven grinding machine, his thumb came. into 
contact with the revolving grindstone and he was injured. The machine C 
consisted of a horizontal shaft, mounted at a convenient height from the 
ground, driven by an electric motor which could be switched on when re- 
quired, and carrying at each end of the shaft a circular grindstone or grinding 
wheel. When grinding a piece of metal the workman stood facing the edge 
of the grindstone which was moving downwards and he held the metal 
against the grindstone, resting it on a substantial rest which was about  T[- 
level with the shaft and adjusted so that there was a gap of about three- 
eighths of an inch between it and the revolving grindstone. The back and 
top of the grindstone were fenced by a guard in the shape of a hood, so that 
the only part of the revolving grindstone which was exposed was an are 
about seven inches long between the hood and the rest. In an action for 
damages for breach of statutory duty under s. 14 (1) of the Factories Act, Ei 
1937, 

Held: (i) as the grinding wheel was a dangerous part of machinery 
within s. 14 (1) of the Factories Act, 1937, there was an absolute obligation 
under that sub-section that the grinding wheel should be securely feneed; 

a dangerous part of machinery is securely fenced only if the presence of the 
fence makes it no longer dangerous in the sense that there is no longer a _—‘F 
reasonably foreseeable risk of injury to the workman using the machine, 
even though he is careless or inattentive; on the facts the grinding wheel 
was not so fenced, and accordingly the appellants were in breach of statutory 
duty to the respondent, notwithstanding that the consequence of securely 
fencing the machine in accordance with the statutory obligation would be 
to render it commercially unusable. G: 

Davies v. Thomas Owen & Co. ([1919] 2 K.B. 39) approved. 

(u) (Lorp OaksEy and Lorp Morton or HENRyYTON dissenting) in all 
the circumstances the respondent was not guilty of contributory negligence. 

Per Lorp RErp: in my judgment Miller v. William Boothman & Sons, Ltd. 
([1944] 1 All E.R. 333) was rightly decided. In the recent case of Richard — 
Thomas & Baldwins, Ltd. v. Cummings (ante, p. 285) I expressed the view Hi? 
that s. 60 of the Act of 1937 did not entitle the Minister to make a general 
amendment of a section: in that case, the argument was that regulations 
could be made, in effect, to alter the terms of s. 16 of the Act. In my view 
the Minister cannot alter the terms of the Act but he can, within a limited 
sphere, substitute other provisions for those of the Act (see p. 887, letter 
D, post). 

Decision of the Court or AppEaL, sub nom. Frost v. John Summers & 
Sons, Ltd. ({1954] 1 All E.R. 901) affirmed. 


_ [ Editorial Note. Apart from the decision stated above, the speeches in the 
present case contain consideration of the question whether an absolute obligation 
imposed by an enactment in, e.g., Part 2 of the Act of 1937, which enacts the 
general safety provisions, can be modified by regulations under s. 60 of the Act. 
Viscount Smonps concurred in the opinion of Lorp REID, who considered that — 
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regulations under s. 60 could modify such obligations. Lorp Morton or 
HENRYTON took a like view (see p. 878, letter D, post). There was thus a 
majority of the House of Lords in support of the decision in Miller v. William 
Boothman & Sons, Ltd. ([1944] 1 All E.R. 333). Lorp Kerra or AvonHOoLM, 
however, expressly reserved his opinion on the question whether absolute 
obligations imposed by sections of the Act could be modified by regulations 
under s. 60 (see p. 889, letter E, post). 

For the Factories Act, 1937, s. 14, s. 60, see 9 Hatspury’s STATUTES (2nd 
Edn.) 1009, 1046.] 
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Appeal. 
Appeal by the employers, J ohn Summers & Sons, Ltd., from an order of the 


Court of Appeal, dated Mar. 19, 1954, and reported sub nom. Frost v. John 
Summers & Sons, Ltd., [1954] 1 All E.R. 901, reversing an order of JONES, J., 
at Chester Assizes, dated Oct. 21, 1953. The facts appear in the opinion of 


Lorp Rerp (p. 881, post). 


R. H. Forrest, Q.C., and N. G. L. Richards for the appellants. 
Marven Everett, Q.C., and R. Geraint Rees for the respondent. 
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The House took time for consideration. 


Mar. 24. The following opinions were read. 


VISCOUNT SIMONDS: My Lords, I have had the privilege of reading 
the opinion which my noble and learned friend, Lorp ReErp, will deliver, and 
am so fully in agreement with it that I propose to make only a few short observa- 
tions myself. I have come, with reluctance, to the conclusion that this appeal 
must be dismissed, for I cannot fail to be impressed by the inconvenience of a 
decision which may, for the time being, make it impossible to work a machine 
‘which has for long been in popular use without (so far as is known) any adverse 
report by H.M. Inspectors of Factories or any administrative measure designed 
to safeguard its use. Fortunately, as I shall indicate, the matter can be remedied 
and, as the judgment of the Court of Appeal which is to be affirmed was delivered 
a year ago, it may be assumed that the necessary steps are already in con- 
templation. ‘ 

My Lords, s. 14 of the Factories Act, 1937, and its predecessor s. 10 of the 
Factory and Workshop Act, 1901, have on many occasions been discussed in the 
courts, and I think that their true construction is not in doubt. In particular, 
T think it is clear that the obligation imposed by the section to fence securely 
every dangerous part of any machinery, except as in the section mentioned and 
subject to its proviso, is an absolute obligation. And by that, I mean that it is 
not to be qualified by such words as “so far as practicable ”’ or 


“so long as it can be fenced consistently with its being used for the 
purpose for which it was intended ”’ 


or similar words. I come to this conclusion for the following reasons which will 
be elaborated by my noble and learned friend. 

First, it appears to me to be an illegitimate method of interpretation of a 
statute, whose dominant purpose is to protect the workman, to introduce by 
implication words of which the effect must be to reduce that protection. Secondly, 
where it has been thought desirable to introduce such qualifying words, the 
legislature has found no difficulty im doing so. This can be found both in other 
statutes, of which I need give only one out of many possible examples, viz., 
60 & 61 Vict. c. 60*, which, in providing for the fencing of chaff-cutting machines, 
uses the words 


‘so far as is reasonably practicable and consistent with the due and 
efficient working of the machine ”’ 


and also in other sections of the statute now under consideration. For instance, 
in different forms, qualifying words are to be found in s. 18, s. 19, and s. 22 and, 
no doubt, in many other sections. Thirdly, it was decided as long ago as 1919 in 
Davies v. Thomas Owen & Co. (1), that the obligation imposed by the comparable 
s. 10 of the Factory and Workshop Act, 1901, was absolute and that, if the result 


C 


of a machine being securely fenced was that it would not remain commercially H 


practicable or mechanically possible, that did not affect the obligation: the 
statute would, in effect, prohibit its use. This had been for seventeen years the 


unchallenged law when the Act of 1937 was passed and that Act, by s. 14, | 


substantially repeated the former section. It would be contrary to well established 
principles of construction to give a different meaning to the new section; see 
Barras v. Aberdeen Steam Trawling & Fishing Co., Ltd. (2). Fourthly, the proviso 
tos. 14 (1) affords a strong indication that the substantive part of it imposes an 
absolute obligation: for, unless its effect is absolutely to prevent the operator 
from coming into contact with a dangerous part of the machine, there would be 
little meaning in the provision of an alternative which has just that effect. 


Fifthly, the absolute obligation imposed by s. 14 (1) is subject to the regulation- : 


making power of the Minister under s. 60. I do not think it necessary to decide 


* The Chaff-Cutting Machines (Accidents) Act, 1897, 


Say 
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whether the Act of 1901 contained a similar power. But, in my opinion, it is 
clear that s. 60 of the Act of 1937 enables the Minister by special regulation to 
modify the absolute obligation of s. 14 in regard to such classes or descriptions 
of factory as he thinks fit. Reading the section as a whole, I do not regard the 
words * subject to the provisions of this Act ” as qualifying the power of modifi- 
cation, but rather as looking forward to s. 129. There is thus a consistency in 
the Act—first a provision for the safety of the workman which is absolute, and 
secondly a recognition that such a provision may render a particular industrial 
process practically impossible, and, therefore, a power in the Minister, if he 
thinks fit, and subject always to the power of Parliament to annul the regulation, 
to relax the rigour of the absolute obligation. 

For these reasons, I think that the obligation to “securely fence” the 
machinery here in question is unambiguously absolute and will remain absolute 
unless and until the Minister makes appropriate regulations. 

The next question is what is the test or standard of secure fencing. I agree 
with my learned and noble friend, Lorp Ret, that, since the danger to be 
guarded against is contact with the exposed part of the grindstone while it is 
in motion, fencing is secure which effectively protects the workman from that 
danger. By workman in this context I mean not only the actual operator 
but also any other person employed on the premises. Your Lordships have 
been referred to a number of formulae and I do not wish to add to their number. 
It is elementary that it is necessary to consider not only the risk run by a skilled 
and careful man who never relaxes his vigilance. An observation of pu Parca, J., 
in Walker v. Bletchley Flettons, Ltd. (3) ({1937] 1 All E.R. at p. 175) to the effect 
that a machine is dangerous 


‘if it is a possible cause of injury to anybody acting in a way in which a 
human being may be reasonably expected to act in circumstances which 
may be reasonably expected to occur ” 


has been sometimes mentioned with approval, and I think that it gives as 
precise a direction as can be hoped for if it is read in conjunction with what the 
Lord Justice-Clerk (LORD Cooper) said in Mitchell v. North British Rubber Co., Ltd. 
(4) (1945 S.C. (J.) at p. 73), viz., that a machine is dangerous if 


“| . in the ordinary course of human affairs danger may reasonably be 
anticipated from its use unfenced, not only to the prudent, alert and skilled 
operative intent upon his task, but also to the careless or inattentive worker 
whose inadvertent or indolent conduct may expose him to risk of injury or 
death from the unguarded part.” 


So long as this element of danger exists the machine is not securely fenced. 
But, whatever test is adopted, there will be borderline cases, and it is sufficient 
for this case for me to say that I can think of no standard of security which 
would justify the employers in leaving the rotating grindstone unfenced to the . 
degree to which it was exposed in this case. , 

There remains this question. The employers being guilty of a breach of 
statutory duty and the workman having suffered damage which was assessed. 
by the learned judge at £261 6s., was he guilty of contributory negligence and, 
if so, should there be any and what apportionment of the damage ? The learned 
judge came to the conclusion 


“that there really was nothing wrong with this machine; that it was a 
perfectly safe machine to use, guarded as it was with a guard above and the 
rest below, if a person used it in the proper way .. - and that the real cause 
of the accident was, unfortunately, the {respondent’s] own negligence. 


The learned judge saw the witnesses and the accident was illustrated to him 
and his opinion must be weighty. But in the Court of Appeal, Brrxertt, L.J., 
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thought that the respondent was not doing anything wrong or stupid or for- 
bidden in using the grindstone, and Morris, L.J., said that he was not acting in a 
deliberately foolhardy way and concluded that, while some measure of criticism 
could forcibly be suggested, any deficiencies or failures on the respondents 
part fell far short of negligent conduct. Having carefully read all the evidence 
I think that the learned lords justices were well justified in drawing these 
inferences and I agree with them. No question, therefore, of apportionment of 


the damage arises. 


LORD OAKSEY: My Lords, I agree with my noble and learned friend on 
the Woolsack that the appellants have been shown to be guilty of a breach of 
statutory duty and that so far this appeal fails. 

On the question of the respondent’s contributory negligence, however, I think 
the finding of the learned judge should not be disturbed. He, and he alone, saw 
the respondent demonstrate what he did at the time of the accident. The 
respondent’s case was that there was an improper gap between the rest and the 
wheel, not that the exposed part of the wheel was, in itself, dangerous apart 
from the alleged gap. The learned judge found that there was no improper 
gap but that, in performing the grinding operation on a rest which was close to 
the wheel, the respondent was guilty of negligence. The trial judge was obviously 
in a better position to decide that question than the Court of Appeal, and I think, 
therefore, that the appeal should be allowed on the question of damages, which 
should be borne equally by the parties. 


LORD MORTON OF HENRYTON: My Lords, in certain cases which 
have been cited to your Lordships, the court has asked itself the question—was the 
machine under consideration, regarding it as a whole and in its actual state at the 
time of the accident, a ‘‘dangerous machine’? ? The words “ dangerous 
machine ”’ are not used in the section which is now under consideration, viz., 
s. 14 of the Factories Act, 1937, nor are they used in any one of the group of 
sections which includes s. 14. If I had thought that this question arose in the 
present case, I should have answered it in the negative. The only dangerous 
part of the machine is the grinding wheel, and that part is so fenced in that only 
an are about seven inches long is exposed. A substantial rest is provided, on 
which the piece of metal to be ground is held by the workman. The respondent 
himself said in evidence that he had used stones for twenty-five years and had 
never had an accident before, and that the machine in question was used.normally 
by everyone for all kinds of work, heavy or light. Mr. Martin, an expert witness 
called on behalf of the respondent, said that the machine was a perfectly normal 
machine and was “ guarded as far as is practicable to allow the machine to be 
used at all” and that it was a machine which any skilled fitter should be able to 
use without hesitancy if it was properly adjusted. The learned judge held that 

-it was properly adjusted, and it has not been suggested that this finding was 


wrong. Moreover, the wheel is only in motion while a workman is using it, so - 


there is no danger to any other workman. 

In my opinion, the question whether this machine, regarding it as a whole, 
was a dangerous machine does not arise at all, but I believe I'am alone in so 
thinking. Your Lordships are, I think, all of opinion that this question does 
arise and have, in effect, answered it in the affirmative. In these circumstances, 
I think it is only fair to the appellants to say that, if I had thought that the 
question arose, I should have taken a different view, in agreement with SomMER- 
VELL, L.J., and Jonus, J., who tried the action. I refrain from elaborating 
the point, and pass from it with this quotation from the judgment of WILLs, J., 
in\Hindle vy. Birtwistle (5) ({1897] 1 Q.B. at p. 195): 


‘No doubt it would be impossible to say that because an accident had 
happened once therefore the machinery was dangerous.” 


F 
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A I now turn to the questions which do arise, in my opinion, in regard to the 
alleged breach of statutory duty by the appellants. Section 14 (1) of the Fac- h 
tories Act, 1937, is as follows: 


“ Every dangerous part of any machinery, other than prime movers and 
transmission machinery, shall be securely fenced unless it is in such a 
B position or of such construction as to be as safe to every person employed 
or working on the premises as it would be if securely fenced: Provided that, 
in so far as the safety of a dangerous part of any machinery cannot by 
reason of the nature of the operation be secured by means of a fixed guard, 
the requirements of this sub-section shall be deemed to have been complied 
with if a device is provided which automatically prevents the operator from 

Cc coming into contact with that part.” 


As I read the section, only two questions arise on it in the present case. They 
are—(i) Was the grinding wheel a “‘ dangerous part’ of the power-operated 
grinding machine at which the respondent was working, within the meaning of 
s. 14 (1) of the Act ? (ii) If so, was that wheel “ securely fenced ”’, within the 
meaning of the same section, at the time when the accident occurred ? If the 
answer to the former question is ‘‘ Yes’ and to the latter question ‘“‘ No ”’, the 
appellants have been guilty of a breach of statutory duty, and it will become 
necessary to decide whether there was or was not contributory negligence on the 
part of the respondent. 

In my opinion, in order to answer the first question stated above, one must 
disregard for the moment such protection as has been provided, and consider 
only the wheel itself, which is a part of the machinery, operated by power which 
can be turned on or off by any person at will, and revolving at 1,450 revolutions 
a minute. So regarding it, the wheel is undoubtedly a dangerous part—and, 
indeed, the only dangerous part—of the machine now under consideration. 

Question (ii) turns on the meaning of the words “ securely fenced ”’ in s, 14 (1). 
The word “fenced” raises no difficulty, but various meanings of the word 
“securely ”? have been suggested in argument. I shall first approach this 
question by a consideration of the words of the section, apart from any authority. 
My Lords, to my mind the natural meaning of the word “ securely ’’, used in 
regard to the fencing of a dangerous part of a machine, is that the part must be 
so fenced that no part of the person or clothing of any person working the machine 
or passing near it can come into contact with it. Nor can I find any context in 
the sub-section which should lead the reader to give to this word any meaning 
other than that which it would naturally bear. The words 


‘unless it is in such a position or of such construction as to be as safe to 
every person employed or working on the premises as it would be if securely 
fenced ” 


H seem to me to support this meaning, and the words of the proviso seem to place 
the matter beyond doubt. If safety cannot be secured by means -of a fixed 
guard, the proviso offers an alternative in the form of a device which “ auto- 
matically prevents the operator from coming into contact with that part a The 
proviso refers only to the operator, but the earlier part of the section makes it 

I plain that, in cases not coming within the proviso, the protection is intended to 
cover every person employed or working on the premises. 

The meaning of the words “ securely fenced ’’, in a similar context, was 
recently considered by this House in Carroll v. Andrew Barclay & Sons, Ltd. (6). 
That case turned on the construction of the words “ Every part of the trans- 
mission machinery shall be securely fenced,” in s. 13 (1) of the Factories Act, 
1937, and the question was whether the words “ securely fenced ”’ imposed a duty 
on the employers to erect an enclosure which would prevent broken parts of a 
machine from flying out or injuring an employee; but the following passages 
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from the speeches have a direct bearing on the present question. Lorp PORTER 


said ({1948] 2 All E.R. at p. 390): 


‘“‘ Fencing, in my opinion, means the erection of a barricade to prevent 
any employee from making contact with the machine, not an enclosure to 
prevent broken machinery from flying out.” 


Lorp NorManp said (ibid., at p. 391): 


“Tt is common ground that the crucial words are * securely fenced ’ and 
that they must have the same meaning wherever they occur in the statute.” 


And (ibid., at p. 393): 

‘The proviso to s. 14 (1) makes it clear that, whereas the best form of 
fencing for a dangerous part of a machine is a fixed guard, yet the obligation 
to fence will in defined cases be deemed to be complied with if a device is 
provided which automatically prevents the operator from coming into 
contact with that part. The difference between the fence prescribed by the 
substantive part of the sub-section and the device is not that one is a fence 
and the other is not, but that the device is a fence which protects only the 
operator and not every person employed or working on the premises. It is, 
therefore, necessary to say that it shall be deemed to be compliance with 
the requirements of the sub-section, but the kind of protection which is 
given to the operator by the device is the same kind of protection as that 
given to every person employed or working on the premises by the prescribed 
fence or guard, and it is protection against contact.” 


There are passages in my own speech to the same effect. 
In Nicholls v. Austin (Leyton), Ltd. (7), Lorp THANKERTON said ([1946] 
2 All E.R. at p. 94): 


‘* At the trial, the first point argued before the judge was whether the 
obligation to fence imposed by sub-s. (1) of s. 14 is an obligation not only to 
protect against direct injury by contact with the machine, but also against 
indirect injury from something that flies off from the machine.” — 


Later (ibid., at p. 95) he said: 


‘“* My Lords, on consideration of the terms of s. 14, I am of opinion that — 
there is a simpler answer to the contention of the appellant, namely, that 
the obligation to fence imposed by sub-s. (1) is an obligation to provide a 
guard against contact with any dangerous part of a machine, and that it 
does not impose any obligation to guard against dangerous materials or 
articles ejected from the machine in motion . . .” 


What is contemplated, in my view, is that there shall be complete protection: 


against contact for every person employed or working on the premises in cases 
not coming within the proviso, and complete protection against contact for the 
operator in cases coming within the proviso. In using the words ‘‘ complete 
protection”’, I do not suggest that the fence must be so constructed that it cannot 
be climbed over, or broken down, by an employee who is determined to get at the 
machinery. ‘That would be demanding the impossible from the employers, and 
I should not have thought the point worthy of mention if it had not arisen in the 
course of the argument. 

I shall be referring briefly to the earlier authorities dealing with the words 
‘{securely fenced”, in the course of considering an interesting argument 
addressed to your Lordships by counsel for the appellants. For the moment, 
I need only say that I can find nothing in these authorities to throw doubt on 
the view which I have just stated, | 
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P Counsel for the appellants could not, of course, dispute that, if the words 

‘securely fenced ” were construed as I have just construed them, the appellants 
had failed securely to fence the grinding wheel and had thus committed a breach 
of the obligation imposed by s. 14 (1) of the Act. He pointed out, however, that, 
according to the uncontradicted evidence of an expert at the trial, ‘‘ It [i.e., the 
grinding wheel] is guarded as far as is practicable in order to allow the machine 
to be used at all’, and he contended that the obligation imposed by s. 14 (1) was 
only an obligation to fence to such an extent as will preserve the identity of the 
machine by permitting its use. He said: : 


re : anak : 
If you cannot use the wheel, it ceases to be a grinding wheel in any real 
sense and becomes merely a museum piece.” 


My Lords, I have felt, and still feel, great sympathy with this argument but I 
feel unable to accede to it. The wording of the section places no limitation on 
the words “securely fenced”’. An absolute obligation is imposed, and I am 
impressed by the fact that, in a number of sections of the Act, the duties imposed 
are qualified by the insertion of the words “so far as is reasonably practicable ” 
or other words to the same effect. See, for example, s. 18 (1), s. 19 (3), s. 22 (4), 
s. 25 (3), s. 26 (1) and (2) ands. 47. On the other hand, in the section now under 
consideration, and in many other sections, no such qualification is inserted. 
The contrast is strikingly illustrated in s. 25, for the obligation is absolute in 
sub-s. (1), sub-s. (2) and sub-s. (4) and qualified in sub-s. (3). Counsel is really 
asking your Lordships to substitute for the words ‘shall be securely fenced ” 
some such words as “ shall be fenced as securely as is practicable but not so as to 
prevent use of the machinery ”’; but that would be legislation, not interpretation 
of the words of the statute. 

There is another serious difficulty in the way of the appellants. In Davies v. 
Thomas Owen & Co. (1), SALTER, J., had to consider the meaning of the words 
“securely fenced” in s. 10 (1) (c) of the Factory and Workshop Act, 1901, 
which was substantially to the same effect as the sub-section now under con- 
sideration. The jury’s answers to certain questions amounted, as the judge 
held, to a finding that to fence securely the dangerous parts of a pressing and 
finishing machine was “ commercially and mechanically impracticable’. Thus, 
the learned judge was faced with the same problem as that which now confronts 
your Lordships’ House. He said ([1919] 2 KB. at p. 41): 


«| | with regard to the issue of breach of statutory duty in my opinion 
the plaintiff succeeds. The obligation imposed by the Factory and Workshop 
Act, 1901, in relation to the fencing of dangerous machinery, is absolute. 
It is an obligation not merely to fence, but to fence securely. The statute 
does not say that dangerous machinery shall be securely fenced if that is 
commercially practicable or mechanically possible. If a machine cannot be 
securely fenced while remaining commercially practicable or mechanically 
useful the statute in effect prohibits its use. The words of s. 10 (1) (c) are not 
that dangerous machinery is to ‘ be in such position or of such construction 
as to be equally safe . . . as it would be if it were fenced ’ but is to ‘ be in 
such position or of such construction as to be equally safe . . . as it would 
be if it were securely fenced.’ The workman is entitled to have secure fencing 
in fact and the findings of the jury show that this machine was not securely 
fenced. The observations of the jury to the effect that secure fencing is 
commercially and mechanically impracticable are irrelevant, and I think 
that the plaintiff has proved a preach of a statutory duty and damage caused 


to him thereby.” 
The view which Sarrer, J., took on that oceasion was approved and followed 
in several cases between 1919 and 1937. Yet the legislature, in framing the 
Factories Act, 1937, reproduced the words “‘ securely fenced ” in s. 14 (1) of that 
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Act, which took the place of s. 10 (1) of the Act of 1901. Again, between 1937 
and 1948, the view of these words which had been taken by SALTER, J., was 
affirmed by the Court of Appeal in Miller v. W illiam Boothman & Sons, Ltd. (8), 
and by the Court of Session in Mackay v. Ailsa Shipbuilding Co., Lid. eye The 
Factories Act, 1948, was passed ‘“ to amend the Factories Act, 1937 (see the 
long title to the Act), but, again, the legislature did not think fit to alter the words 
2 securely fenced ” in s. 14 (1) of the Act of 1937. This is a circumstance to which 
this House has attached great weight. I need only refer, by way of example, 
to Lorp LoREBURN, L.C.’s observation in North British Ry. Co. v. Budhill Coal 
d& Sandstone Co. (10) ({1910] A.C. at p. 127): 


‘“ When an Act of Parliament uses a word which has received a judicial 
construction it presumably uses it in the same sense ”’, 


and to the speech of Lorp BuckMasTER in Barras v. Aberdeen Steam Trawling & 
Fishing Co., Ltd. (2). 

For these reasons I am of opinion that the grinding wheel was not “ securely 
fenced ” within the meaning of s. 14 (1) of the Act of 1937, and thus the appellants 
have failed to fulfil the duty which the statute lays on them. 

I am acutely conscious of the regrettable results which may follow if your 
Lordships are of this opinion, but s. 60 of the Act of 1937, the successor of s. 83 
of the Act of 1901, provides a means whereby the Secretary of State can 
modify the provisions of s. 14 if he is satisfied of certain matters. An example of 
such a modification, under the Act of 1901, is afforded by the Woodworking 
Machinery Regulations, 1922*, which were under consideration in Miller v. 
William Boothman & Sons, Ltd. (8), already cited. In giving the judgment of 
the Court of Appeal in that case, GoppARD, L.J., said ([1944] 1 All E.R. at p. 
334): 


“ If s. 14 stood alone, in our opinion, the obligation would be absolute. 
The section itself does not admit of exceptions; it does not say that a 
dangerous machine is to be fenced as securely as possible or only so far as will 
make it commercially or mechanically useful.”’ 


Thus, as I have already stated, the Court of Appeal affirmed the view taken by 
Satter, J., in 1919. After referring to the proviso to s. 14 (1) and to other 
provisions of the Acts of 1901 and 1937, Gopparp, L.J., continued (ibid.): 


‘ The object of the legislature in giving power to the Secretary of State to 
modify the provisions of the Act in respect of safety requirements would 
seem to be that it was recognised that there are some machines necessary for 
modern industry that cannot be completely fenced if they are to be used, 
and circular and band saws afford good illustrations. From the evidence 
in the present case it seems that, at any rate down to the date of the trial, 
no guard had been invented which would afford completely secure fencing 
for these saws; some part of the cutting edge must be exposed or the wood 
could not be cut. Accordingly, if the prohibition of s. 14 is absolute, the 
use of these saws in a factory inevitably renders the owners liable to penalties, 
and it must follow that they cannot be used at all. It is unnecessary to em- 
phasise the seriousness of such a result. It was, in our opinion, for this very 
reason that, in 1922, the Secretary of State made the Woodworking 
Machinery Regulations. These regulations were made under the Act of 1901, 
ss. 79, 82 and 83 being the relevant sections. By the proviso to s. 159 (1) of 
the present Act, these regulations continue in force notwithstanding the 

_ repeal of the earlier Act and have effect as though made under the present 
Act, that is, under s. 60. They contain detailed provisions in regs. 10-16 for 
the guarding of circular saws, band saws and planing machines. In our ~ 


*S.R. & O. 1922 No. 1196. 
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opinion, these regulations must be regarded as modifying the provisions of 
s. 14 in respect of these machines and of substituting the prescribed guarding 
and fencing for the absolutely secure fencing which the section would other- 
wise require. It is difficult indeed to see what other object these regulations 
could have. They clearly contemplate the use of these saws; if saws are 
securely fenced as required by s. 14, they could not be dangerous to life or 
limb, and, indeed, could not be used at all. The use in‘s. 60 of the words 
“as appear to him to be reasonably practicable and to meet the necessity of 
the case,’ we think clearly show that it is intended to give the Secretary of 
State power to modify the otherwise absolute obligation so as to allow the use 
of the machine, provided that reasonable though not absolute provision 
for safety is made.” 


With these observations I entirely and respectfully agree. 

It may be that the principle which the legislature had in mind when enacting 
s. 10 of the Act of 1901 and s. 14 of the Act of 1937 was this: that prima facie 
the protection of workmen against any possibility of contact with dangerous 
machinery should be absolute and unqualified, and any modification of the 
strict rule which might be necessary to enable any particular machine to be 
worked should be brought into effect by special regulations designed to meet 
the particular case. 

I cannot attribute any moral blame to the appellants for their breach of 
statutory duty, as I do not doubt that they believed themselves to be carrying 
out the requirements of the statute, but as they have, in my view, committed a 
breach of a statutory duty, which may readily be modified by suitable regulations, 
it becomes necessary to consider whether the respondent was guilty of con- 
tributory negligence. My Lords, on this point there are clear findings of JONES, Jes 
who heard all the evidence, and saw the respondent demonstrate exactly how 
he was holding the object called a “‘ key ” against the grinding wheel when the 
accident occurred. 

It is most significant that the respondent, in his original statement of claim, 
alleged that the accident was caused by the negligence of the appellants, their 
servants and agents, in | 


“ providing for use by the [respondent] and/or requiring or allowing him 
to use a machine which was defective ” 


in certain respects which were particularised, and in failing to provide adequate 
artificial lighting for the use of persons working at the machine. These allegations 
were all disproved by evidence accepted by the learned judge at the trial. He 
held (i) “‘ that there really was nothing wrong with this machine ”’, (ii) ‘‘ that it 
was a perfectly safe machine to use, guarded as it was with a guard above and 
the rest below, if a person used it in the proper way ” and (iii) ‘‘ that there was 
adequate light for the purpose”. As I have already pointed out, the respondent 
himself said in evidence: ‘I have used stones for twenty-five years and I have 
never had an accident before’, while an expert witness, called on his behalf,. 
agreed, in re-examination, that there was “no particular difficulty about this 
job as far as an ordinary skilled fitter was concerned.”’ In these circumstances, 
one might draw the inference that, on this particular occasion, the respondent 
must have been negligent, as otherwise the accident would not have happened. 

The matter does not, however, rest on inference. The learned judge went on 
to hold that “ the real cause of the accident was, unfortunately, the [respondent’s] 
own negligence ” and gave his reasons as follows: 


‘“ What I feel is strongly against him—though of course I am not really 
‘skilled in these matters—is the way in which he himself showed me he held 
that key when he was doing this work. I cannot believe that it was safe 
and careful on his part to hold that key right up at the top and then apply the 
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top of it to this wheel, revolving at a great speed, with his fingers close to the A 
wheel. If his foot had moved or he had lost his balance, his finger would 
have been caught immediately by this wheel. He was obviously careless 
in the way in which he handled the key and it is really unnecessary to go 
into the question of whether he might have done this job in some other way. ; 
He agreed that he might have used a file. I think he might have used some- 
thing else. He did not admit, I think, that the portable grindstone would be B 

“useful, but he certainly could have used a file. I do not know that it was 
necessary for him to do so; if only he had kept his fingers away from the { 

- grindstone, I do not think any harm would have been done at all in this $ 
case. Of course, he may say that he knows more about this, obviously, — 
than I do and that he could not have done the job properly if he had held 
the key further down. Well, the answer to that is quite obvious. It seems Gi 
to me that if he could not do it without putting his fingers into a dangerous 
position, as he did, he ought not to have been at this grindstone at all; he 
ought then to have used the other method suggested to him of putting 
the key in a vice and using a file, or possibly using the portable grindstone. 
Although, as I say, I do not want to be too severe upon him, it seems to me 
that he was convicted of negligence by his own demonstration in the witness- _]) 
box of how he held that key when he applied it to the grindstone.” 


This conclusion seems to be justified on the evidence. If it was dangerous 
for the respondent to hold the key as he did hold it, and if he could not hold 
this small object to the grindstone in a safe way, then he ought not to have 
used the grindstone at all, but should have used a file. In effect, the judge took 
the view that the respondent either EK 


‘** omitted to do that which a reasonable person would have done, or did 
that which a person taking reasonable precautions would not have done.” 


(Blyth v. Birmingham Water Works Oo. (11), 11 Exch. at p. 784, per 
ALDERSON, B.). 

This reasoning was accepted in the Court of Appeal by SoOMERVELL, L.J., who 
said ([1954] 1 All E.R. at p. 903): 


“...on the judge’s findings it seems to me clear that he [the respondent] 
had a lapse or did something which I do not think was, on the evidence, 
reasonably to be anticipated.” 


BrrKEtTT, L.J., did not deal specifically with the judge’s findings on this matter. 
He held, rightly, as I think, that (ibid., at p. 906) 


} etnias a 


“the statutory duty to fence securely was, of course, to prevent the 
contact altogether.” 


and continued (ibid.): H 


be He [the respondent] was not doing anything wrong or stupid or forbidden 
in using the grindstone... ”’ 


Morris, L.J., stated his conclusion thus (ibid., at p. 908): ; 


** While some measure of criticism can forcibly be suggested, Ihave come I 
to the conclusion that any deficiencies or failures on the [respondent’s] part 
fell short of negligent conduct.” 


My Lords, for my part I see no good reason for differing from the findings of the 
learned judge, who was in a much better position than an appellate court to form 
a conclusion on this matter, in the circumstances of the present case. 

The result is that, in my view, although the machine in question was one ofan 
ordinary type in general use, 4 
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“ guarded as far as was practicable in order to allow the machine to be 
used at all’’, 


the appellants have failed to perform a statutory duty and must be held to be 
partly liable for the damage suffered by the respondent—see the Law Reform 
(Contributory Negligence) Act, 1945, s. 1 (1) and s. 4. 

On the other hand, I agree with the findings of Jonzs, J., as to the negligence 
of the respondent. In these circumstances, I would award the respondent one- 
half of the £261 6s. damages assessed by the learned judge, and would order 
the appellants to pay one-half of his costs in this House and in the courts below. 


LORD REID: My Lords, the respondent is a fitter with twenty-five years’ 
experience. On Nov. 27, 1951, he was working on night shift as a maintenance 
fitter in the appellants’ steel works. He had to prepare what is called a ‘“‘ key ” 
from a bar of metal which was about four inches long with a cross section about 
three-quarters of an inch square. One end of this bar had to be “ radiused ”’, 
i.e., reduced to the shape of a semi-cylinder and, in the course of doing this, he 
used a power-driven grindstone and sustained injury to his thumb in respect of 
which the present action is brought. 

The machine at which he was working is not fully described in the evidence, 
but it is sufficient to say that it consisted of a horizontal shaft, mounted at a 
convenient height from the ground, driven by an electric motor which could 
be switched on when required, and carrying at each end of the shaft a circular 
grindstone or grinding wheel of a diameter of perhaps two feet or less. When 
set in motion, the wheels revolved at a speed of about 1,450 revolutions per 
minute. When grinding a piece of metal, the workman stands facing the edge 
of the grinding wheel which is moving downwards, and he holds the metal against 
the stone, resting it on a substantial rest which is about level with the shaft and 
adjusted so that there is only a gap of about 3/8ths of an inch between it and the 
revolving stone. The back and top of the wheel are fenced by a guard in the 
shape of a hood, so that the only part of the revolving stone which is exposed is 
an are about seven inches long between the hood and the rest. When grinding 
the key, the respondent held it on the rest with the axis of the semi-cylinder 
horizontal, and with his two thumbs on the top of the key and not far from the 
part which he was grinding. To get the required shape, he had to rotate the 
key upwards so that each part of the semi-cylindrical “radius”? came in turn 
against the stone. This meant that, when he was grinding towards the base of 
the radius, his thumbs would be fairly close to the stone. 

The precise way in which the accident happened is not explained. The 
respondent’s view was that the gap between the rest and the stone was too 
wide, and that the key had in some way jammed in this gap, but it was proved 
that the gap was not too wide and so this jamming could not have happened. 
It is, of course, necessary to hold the metal against the grindstone, and it would 
seem that the key must have slipped in some way while the respondent was 
holding it against the stone, so that his thumb came in contact with the stone. 
Any contact with a stone revolving at so high a speed would be sufficient to 
cause the severe laceration of the thumb which the respondent suffered. 

The respondent’s case at the trial before JonEs, J., at, Chester, was based 
alternatively on negligence or breach of statutory duty. His case on negligence 
failed, and is not now in issue. JonES, J., held that there was no breach of 
statutory duty on the part of the appellants, but that the real cause of the 
accident was the respondent’s own negligence. He, therefore, gave judgment for 
the appellants. He assessed the damages in the event of the appellants being 
liable at £261 6s. On appeal, the Court of Appeal (BrRKETT and Morris, L.JJ., 
SoMERVELL, L.J., dissenting) held that the appellants were in breach of statutory 
duty and that the respondent had not been guilty of contributory negligence, and, 
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accordingly, gave judgment for the respondent for £261 6s. There are now two 
questions before your Lordships: were the appellants in breach of their statutory 
duty ? and, if they were, was the respondent guilty of contributory negligence ? 

The breach of statutory duty alleged is failure to comply with the requirements 
of s. 14 (1) of the Factories Act, 1937. That sub-section is as follows: 


‘“‘ Every dangerous part of any machinery, other than prime movers and 
transmission machinery shall be securely fenced unless it is in such a position 
or of such construction as to be as safe to every person employed or working 
on the premises as it would be if securely fenced: Provided that, in so far 
as the safety of a dangerous part of any machinery cannot by reason of the 
nature of the operation be secured by means of a fixed guard, the require- 
ments of this sub-section shall be deemed to have been complied with if a 
device is provided which automatically prevents the operator from coming 
into contact with that part.” 


The question in this case is whether the grinding wheel was securely fenced. 
The grinding machine was so constructed that no one could come into contact 
with the lower part of the wheel, but, without a fence or hood, there was nothing 
to prevent anyone from coming into contact with the upper part of the wheel, 
and it was not disputed that, without the hood, the grinding wheel when in 
motion would have been a dangerous part of the machine. But the appellants 
say that, with the hood in position, the wheel was securely fenced within the 
meaning of the sub-section. It appears to me that the object of fencing is to 
remove the danger which would exist in its absence, and I would hold that a 
dangerous part is securely fenced if, and only if, the presence of the fence makes it 
no longer dangerous within the meaning of that word as it is used in this section. 
I shall, therefore, first consider what is the meaning of the word ‘“‘ dangerous ” 
in this context, and on that matter there is a good deal of authority. 

In Hindle v. Birtwistle (5), a weaver was injured by a shuttle flying out of a 
shuttle-race in a loom in a weaving shed, and this was due to his having negligently 
failed to adjust the machine properly. The employer was convicted of an offence 
in respect of failure to fence. On appeal by Case Stated, the main argument for 
the employer appears to have been that the shuttles were not dangerous because, 
in a shed of 1,400 looms, there had only been four accidents in five years, so the 
chances of an accident were so small that it would be unreasonable to require 


A 


B 


fencing. WILts, J., said, in a passage in his judgment which has frequently | 


been quoted with approval ([1897] 1 Q.B. at p. 195): 


“It seems to me that machinery or parts of machinery is and are dangerous 
if in the ordinary course of human affairs danger may be reasonably antici- 
pated from the use of them without protection. No doubt it would be 
impossible to say that because an accident had happened once therefore 

' the machinery was dangerous. On the other hand, it is equally out of the 
question to say that machinery cannot be dangerous unless it is so in the 
course of careful working. In considering whether machinery is dangerous, 
the contingency of carelessness on the part of the workman in charge of it, 
and the frequency with which that contingency is likely to arise, are matters 
that must be taken into consideration. It is entirely a question of degree.” 


Subsequent statements of the law have added little to this and T shall only 
quote two. bu Parca, J., said in Walker v. Bletchley Flettons, Ltd. (3) ([1937] 
1 All E.R. at p. 175): 


“ce 


- a part of machinery is dangerous if it is a possible cause of 
injury to anybody acting in a way in which a human being may be reason- 
ably expected to act in circumstances which may be reasonably expected 
to occur ”’, ; 


4 


ar 
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and in Stimson v. Standard Telephones & Cables, Ltd. (12), pu Parce, L.WJ., 
explained ([1939] 4 All E.R. at p. 235) that, in saying this, he did not mean a 
possible cause of injury to anyone acting reasonably. The only word which I 
would query in this passage is “‘ possible”’. If the question of degree of danger 


has to be considered it might perhaps be better to say “ a reasonably foreseeable 
cause of injury ”’. 


In Mitchell v. North British Rubber Co., Ltd. (4) the Lord Justice-Clerk (LoRD 
CoopEr) said (1945 8.C. (J.) at p. 73): 


‘“* The necessary and sufficient condition for the emergence of the duty to 
fence imposed by s. 14 of the Factories Act is that some part of some 
machinery should be ‘dangerous’. The question is not whether the 
occupiers of the factory knew that it was dangerous; nor whether a factory 
inspector had so reported; nor whether previous accidents had occurred; 
nor whether the victims of these accidents had, or had not, been contribu- 
torily negligent. The test is objective and impersonal. Is the part such in 
its character, and so circumstanced in its position, exposure, method of 
operation and the like, that in the ordinary course of human affairs danger 
may reasonably be anticipated from its use unfenced, not only to the 
prudent, alert and skilled operative intent upon his task, but also to the care- 
less or inattentive worker whose inadvertent or indolent conduct may 
expose him to risk of injury or death from the unguarded part ?” 


I turn to the facts of this case to inquire whether, with the hood in position, 
this grinding wheel was still dangerous. I am prepared to assume that the 
machine was in such a position in the factory that it was highly improbable 
that anyone else than the man who was operating it could come into contact 
with the exposed part of the revolving wheel, and that the only question is 
whether this exposed part was dangerous to the operator. As I have said, 
there was a gap of some seven inches between the hood and the rest and, in 
fact, the respondent’s thumb did come into contact with the revolving wheel 
at that point. But the mere fact that such an accident occurred is not enough; 
the question is whether, before the accident, it was reasonably foreseeable that 
an accident of this kind might happen. I think it was. Mr. Moody, who was 
the chargehand fitter at the time and who was called by the appellants, gave 
this evidence in cross-examination: 


““Q.—Just tell me this: you were the chargehand fitter; you agree, do 
you not, that workpieces of that kind are frequently done, or were at that 
time frequently done, on this machine ? A.—They had been done on this 
machine. Q.—And were commonly done on that machine ? A.—It used to 
be a common practice at one time, but not so much now. Q.—Because 
you have a notice there saying, ‘hand tools only are to be ground’ ? 
A.—Yes .. . Q.—-At any rate, you, as @ chargehand, seeing [the res- 
pondent] doing this work on that grinder, you would not have stopped him, — 
would you? A.—I did not see him doing that. Q.—You would not have 
stopped him had you seen him? A.—I would have warned him to be 
careful. Q.—Did you frequently see people do work of this kind on the 
grindstone ? A.—I have seen them lately but I have stopped them. 
Q.—But prior to November, did you frequently see them use the grindstone 
for this work ? A.—Fairly often.” 


So the appellants must be taken to have known that work comparable to that 
on which the respondent was engaged was fairly often done on this machine, 
and, to my mind, the fact that the chargehand thought it necessary to warn 
workers to be careful is sufficient evidence of danger—danger which could only 
arise from part of the wheel being exposed. 
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As I read his judgment, Jonss, J., held that the exposed part of the wheel A 


was not dangerous, founding on the evidence of the expert witness Mr. Martin. 


In his evidence in chief Mr. Martin said: 


“Q.— ... First of all, I just want to ask you this: what do you say as 
to the safety or otherwise of doing the work which the [respondent] described 
on that workpiece on that particular grindstone ? A.—The end of the key 

-ean be ‘radiused’ with normal safety, reasonable safety, on this machine by 
hand. It is quite a normal job and one which would involve very little 
difficulty. Q.—You see nothing wrong in doing that work on that machine ? 

- A.—No, provided the rest is properly adjusted and provided the work a 5 
properly done. Q.—Tell me this: a saw having been used on the workpiece 
to cut off the rough corners, how long would a job of that kind take if a rough 
file were to be used ? A.—That is rather difficult to estimate. It would be 
quite arduous work. Filing work is quite arduous and there would be quite a 
lot of metal removed to true it up, I suppose. Altogether, it would take 
perhaps twenty minutes. Q.—Normally, a fitter having to do that job, what 
method would he adopt ? Would he use a file or a grindstone or some other 
implement, or what ? A.—If a grindstone was available he would use a 
grinder to get the job done more quickly and save himself a certain amount 
of work.” 


Then, in cross-examination he said: 


‘** Q.—Of course, even without there being any gap, accidents can happen 
on these things ? A.—Oh, yes, the wheel is the dangerous part of the 
machine, in my opinion. There is no doubt that if you touch it with your 
hand, you will suffer injury to the hand. Q.—Of course, the smaller the 
component you are grinding, the nearer your hands have got to be to the 
stone and the more care you have got to take ? A.—Yes, but of ccurse, 
usually the smaller the article, the finer the work, the less pressure you have 
to put on it and there is not the same risk of your hand ever going on to the . 
wheel. Q.—No, but of course you remember that it was being used on this 
occasion on what is known as coarse work—taking off a substantial amount ? 
A.—Yes, there would be a substantial pressure on it, really. Q.—I do not 
know whether you saw [the respondent] actually demonstrate. He put the 
key on the rest like that ?. Q.—And then he did that. Of course, that would 
bring your thumbs right up very near the wheel, would it not ? A.—Your 
thumb would approach the wheel; it need not necessarily go very near it. 
Q.—But if you took your eye off the ball, so to speak, you could overdo it ? 
A.—If you did not look, you could push your hand on the wheel, yes, I agree. 
Q.—And the tendency, when you push the key up against the stone, is to 
force it like that, is it not ? A.—Yes. It is not much more than a tendency 
if it is supported by a flat surface because the effective leverage you have is 
fairly high. The key is four inches long and the other arm of the lever, 
so to speak, is §-inch long and, consequently, every downward force by 
the wheel, you have only perhaps an ounce of upward force at the end. 
Q.—But you agree that there is a tendency 2? A.—Yes. Q:—It may be 
slight ? A.—Yes. Q.—Therefore, if you are holding like that, you have 
got to be careful to operate against that tendency ? A.—You must always 
control your workpiece if you are using a grindstone. Q.—If you have it 
upright, without putting it on the rest, the tendency is to go like that ? 
A.—Yes, it could go down then. There would be nothing to stop it. That- 
is what the work rest is there for, of course.” 


The gist of Mr. Martin’s evidence is that the work could be done with reasonable 
safety if done carefully. But that is not the test: that is not inconsistent with 
the exposed part of the wheel being dangerous. It is, in my judgment, clear that 
& part of a machine is dangerous, although it is: only dangerous to a careless 
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or inattentive worker. No doubt, that danger must be such that it can reason- 
ably be anticipated, but, in this case, I think that danger to such a worker was 
reasonably foreseeable. So, if the meaning which I would attach to the words 
“securely fenced ”’ is the correct meaning, the grinding wheel was not securely 
fenced at the time of this accident. But two other and different meanings were 
submitted in argument. 

For the respondent, it was argued that the mere fact that a person is injured 
by coming into contact with the dangerous part shows that it was not securely 
fenced because ‘‘ securely fenced’? means fenced against all dangers whether 
foreseeable or not. This matter was considered by the Court of Appeal in Burns 
v. Joseph Terry & Sons, Ltd. (13), and the respondent relied on the dissenting 
judgment of Drennine, L.J. I agree with the judgment of SomeRve tt, L.J. 
(as my noble and learned friend then was). Apart from other considerations, 
the terms of s. 14 (1) itself appear to me to require this conclusion. The sub- 
section requires fencing unless the dangerous part is in such a position, or of 
such construction, as to be as safe as it would be if securely fenced. If “‘ securely 
fenced’? means fenced against foreseeable danger, then it is possible to say in 
advance that the dangerous part is in such a position that there is no foreseeable 
danger and, therefore, it is as safe as if it was fenced. But, if “ securely fenced ” 
means fenced against all danger, even if unforeseeable, and an unforeseeable 
accident occurs, then the event proves that the unfenced part was not as safe as if 
it had been fenced. As one cannot foresee the unforeseeable, I do not see how, 
on this view, one could ever say in advance that any dangerous part left un- 
fenced was as safe as it would be if securely fenced, because there would always 
be the chance of some unforeseeable accident happening, and proving that that 
part had not, in fact, been as safe as it would have been if fenced. 


For the appellants, it was argued that securely fenced means fenced as securely 
as is possible without making the machine unusable. Tt was said, and I shall 
assume truly said, that neither this nor any other grinding machine is usable 
at all unless part of the grinding surface is left exposed, and that any fence which 
would avoid all foreseeable danger of contact with the grinding wheel would also 
prevent any grinding work from being done. There might be a point in the 
present case that the gap of seven inches could have been narrower, but it seems 
clear that, even if it had been somewhat narrower, that would not have prevented 
the accident. Any gap which permitted the metal bar to be held against the 
wheel would have been large enough to admit the respondent’s thumb. It 
follows that, if ‘“‘ securely fenced ’’ means fenced against all foreseeable danger, 
s. 14 (1) makes the use of all grinding machines illegal. The Srpolane say that 
Parliament cannot have intended such a result and, therefore, ‘‘ securel y fenced 
must be given a meaning sufficiently restricted to allow such machines to be 
operated without breaking the law. . : 

My Lords, we are not entitled to ascertain the intention of Parliament rom 
any other source than the terms of the Act. Before such a meaning could be 
attached to this section, it would be necessary to hold that it is reasonably capable 
of being construed in this way; but, for a number of reasons which I shall 
explain, it is not, in my judgment, capable of bearing that eonstruction, a to 
interpret the section would not be construing the words of the section, but a ae 
to the section a qualification or proviso which is not there. If the appe oe 
were right, the question of whether a fence was secure would, in cases e ke the 
present case, depend not on the nature of the danger or the character or su swe: 
of the fence but on the practicability of working the machine in a safe pie ition. 
There might be obvious and, indeed, acute danger in ‘bedeinaa a = 1ine tee 
partially fenced condition, but yet on the appellants argument ies pee 
must be held to be securely fenced if more effective fencing wou ete i 
unusable. It is, perhaps, not surprising that Parliament refrained aie adc + 
a qualification to the section which could lead to such a result. But, as w 
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: Wie? 4 
appear when I come to deal with s. 60 of the Act, I do not think that this diffi- A 


culty was wholly unforeseen or neglected. a, 
In other sections of this Act where Parliament intended to qualify an obligation 


to provide for safety, an express qualification is inserted. For example, s. 25 (3) 
provides: 
‘All openings in floors shall be securely fenced, except in so far as the 
nature of the work renders such fencing impracticable ”’ ; 


s. 22 (4) provides for alternatives where it is not reasonably practicable to 
fit the required devices; and s. 26 (1) requires the provision of safe means of 
access so far as is reasonably practicable. But I need not even go to other sec- 
tions of the Act, because the proviso to s. 14 (1) is, itself, inconsistent with the 
meaning which the appellants seek to attach to ‘“‘ securely fenced”. It deals 
with cases where safety cannot be secured by means of a fixed guard by reason of 
the nature of the operation, and then enacts that the requirements of. the sub- 
section shall be deemed to have been complied with if certain other measures are 
taken. It follows that if these other measures are not taken, or owing to the 
nature of the machine cannot be taken, then the requirements of the sub-section 
have not been complied with. But the appellants’ argument is that, if by 
reason of the nature of the operation the safety of a dangerous part cannot be 
secured by any kind of guard, the requirements of the sub-section have been 
complied with. 

There is authority of long standing against the appellants. In Davies v. 
Thomas Owen & Co. (1), a jury had found that it was commercially impracticable 
to fence a calender pressing machine, but SALTER, J., gave judgment for the 
plaintiff. He said ({[1919] 2 K.B. at p. 41): 


‘The obligation imposed by the Factory and Workshop Act, 1901, in 
relation to the fencing of dangerous machinery, is absolute. It is an 
obligation not merely to fence, but to fence securely. The statute does not 
say that dangerous machinery shall be securely fenced if that is commercially | 
practicable or mechanically possible. If a machine cannot be securely 
fenced while remaining commercially practicable or mechanically useful 
the statute in effect prohibits its use.” 


That decision was followed in a number of other cases shortly after its date and, 
when the new Factories Act was passed in 1937, Parliament must be supposed 
to have been aware of the construction which had been put on s. 10 (1) of the 
Act of 1901. Nevertheless, the terms of that section were repeated, substantially 
unchanged, in s. 14 (1) of the Act of 1937. In those circumstances, there is, at 
least, a very strong presumption that the qualification for which the appellants 
contend was deliberately omitted. 

But that does not mean that Parliament failed to provide any means by which 
the use of grinding machines could, at least in certain cases, be made lawful. On 
this matter, I think it desirable to note the history of the legislation. Section 6 
of the Factory and Workshop Act, 1878, provided procedure whereby a dangerous 
part of a machine could be required to be securely fenced, but that was not to 
apply if it was decided that it was impossible to fence the machinery. Under the 
Act of 1901, there was no preliminary procedure and all dangerous parts were 
required to be securely fenced or to be in such position or of such construction as 
to be equally safe as if securely fenced. The provision with regard to impossi- 
bility of fencing dropped out. But a somewhat obscure section, s. 79, enabled 
the Secretary of State to make regulations. After the decision in Davies v. 
Thomas Owen & Co. (1), it was apparently realised that the reasoning of SALTER, 
J.,qwould make the use of circular saws illegal, and the power to make regulations 
was used to enact the Woodworking Machinery Regulations, 1922, by which a 
modified form of fencing for saws was provided. This matter was dealt with in 
Miller v, William Boothman & Sons, Ltd. (8). By that time s. 60 of ‘the Act 
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of 1937 had replaced the old power to make regulations and, by s. 159 of the Act of 
1937, the old regulations were now deemed to have been made under s. 60. In 
M iller’s case (8), the fencing complied with the regulations but did not comply 
with s. 14 (1) of the Act, and the Court of Appeal held that there had been no 
breach of statutory obligation, because s. 60 authorised the Secretary of State to 
modify the requirements of the Act and he had done so. 

The appellants argued that Miller’s case (8) was wrongly decided. In my 
judgment, it was rightly decided. Section 60 empowers the Minister to make 
special regulations which may, inter alia (sub-s. (2) (¢)); 


- modify or extend with respect to any class or description of factory any 
provisions of Part 1, Part 2 or this Part of this Act, being provisions imposing 
requirements as to health or safety.” 


> 


The words “ modify or extend . .. any provisions” are not very happily 
chosen, but I think that the reasonable and correct meaning is that, as regards 
any particular class or description of factory, the Minister has power to increase 
or diminish the stringency of the statutory requirements, and may substitute 
other provisions for those of the Act. In the recent case of Richard Thomas & 
Baldwins, Ltd. v. Cummings (14), I expressed the view (ante, at p. 290) that s. 60 
did not entitle the Minister to make a general amendment of a section: in that 
case, the argument was that regulations could be made, in effect, to alter the 
terms of s. 16 of the Act. In my view, the Minister cannot alter the terms of 
the Act but he can, within a limited sphere, substitute other provisions for those 
of the Act. 

It remains to consider whether the respondent was guilty of contributory 
negligence. The appellants sought at the trial to prove that the respondent 
ought not to have used this machine at all for the work which he was doing, 
but ought to have used a file or a portable grindstone. The evidence which I 
have already quoted is, I think, sufficient to show that the respondent was well 
entitled to use this machine, so the only question is whether he used it negligently. 
Mr. Martin, the expert, said that he disagreed with the respondent’s method of 
using the machine only in one respect: he would have done the work with the 
axis of the semicylinder vertical instead of horizontal, so that the bar to be ground 
would always lie flat on the rest and the man’s hands would swing it sideways and 
not up and down. Mr. Martin did not say that the respondent’s method was 
foolhardy, or that no careful fitter would have used it, and Mr. Martin’s method 
was not put to the respondent. The line of cross-examination of the respondent 
was that he ought not to have used the grinding machine at all and, as I have 
said, that line of attack failed. I think that the respondent was guilty of an 
error of judgment in using the method he did, but I can find no evidence to the 
effect that no careful fitter would have used this method. Jonsgs, J., said that 
reasonable precautions would have required that he should have kept his fingers 
further away from the grindstone, but I can find no evidence to the effect that, 
if he had kept his fingers further away, he would have had sufficient control of 
the work, and I do not think that it is self-evident that, if he had kept his fingers 
a little further away—it could only be a little further—the chance of an accident 
would have been much less. Jonss, J., said that he thought that, if the res- 
pondent had exercised just a little more care, the accident never would have 
happened. I would agree, but the question is whether failure to exercise just a 
little more care amounts to negligence. 

In Flower v. Ebbw Vale Steel, Iron & Coal Co., Lid. (15), LAWRENCE, J., said 


((1934] 2 K.B. at p. 140): 


“J think, of course, that in considering whether an ordinary prudent 
workman would have taken more care than the injured man, the tribunal of 
fact has to take into account all the circumstances of work in a factory and 
that it is not for every risky thing which a workman in a factory may do in 
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his familiarity with the machinery that a plaintiff ought to be held guilty 
of contributory negligence.” 


That statement of the law has been approved in this House on several occasions 
and, applying it to the present case, although I think that the case is a narrow 
one, I have come to the conclusion that the respondent ought not to be held 
guilty of contributory negligence. If I had taken the other view I would have 
thought that he ought only to bear a small share of the responsibility. I am of 
opinion that this appeal should be dismissed. 


LORD KEITH OF AVONHOLM: My Lords, the grindstone in this case was 
a fixed grindstone moved by electric power at 1,450 revolutions per minute. In an 
entirely unfenced condition it would, while moving, clearly cause injury to any- 
one in the factory coming into contact with it. The risk would generally be to the 
operator using the machine, because it was a machine turned on and off as 
required, but there could be risk to anyone standing or passing by while the 
operator was using it, and it might, of course, be putin motion by someone who 
was quite inexperienced and not entitled to use it. It could hardly be said that 
the risk of someone in the factory making contact with the face of the grindstone 
in an entirely unfenced condition, while it was moving, either through 
inadvertence, or inexperience, in using it, or through slipping, or in some other 


way, accidentally coming up against it, was not a thing reasonably foreseeable. 


The risk was, no doubt, reduced by the fact that it was fitted with a hood at the 
back and with a rest at the front, but there was still left a space of some seven 
inches in which the revolving face of the grindstone was unprotected and, in that 
condition and to that extent, it still presented precisely the same kind of fore- 
seeable risk of harm, as it would have done if entirely unfenced, diminished only 
in degree. Accordingly, under the conditions in which the grindstone was being 
used at the time of the accident, it was a dangerous machine, or dangerous part 
of a machine, according to the test of reasonable foreseeability of accident, 
repeatedly and, in my opinion, correctly laid down in various cases in which this 
question has been considered, as, for example, in Hindle v. Birtwistle (5) 
(per Witts, J.), Walker v. Bletchley Flettons, Ltd. (3) (per Du Parca, J.), Lyon v. 
Don Brothers, Buist & Co., Ltd. (16) (per the Lord J ustice-General (LoRD 
NorMAND)), Mitchell v. North British Rubber Co., Ltd. (4) (per the Lord Justice- 
Clerk (Lorp Cooprr)), Burns v. Joseph Terry & Sons, Ltd. (13) (per SomMERVELL, 


L.J.). If direct evidence of a witness is wanted it is to be found in an answer given 


by the respondent’s expert witness in cross-examination: 


“ Oh, yes, the wheel is the dangerous part of the machine, in my opinion. 
There is no doubt that if you touch it with your hand, you will suffer injury 
to the hand.” 

The learned trial judge says: 


“T have no doubt that the machinery should be regarded as dangerous: 
in other words, that this was a dangerous part of the machine ”’, 


by which I take him to be referring to the revolving grindstone. But he goes on 
to hold 


that it was properly guarded by the guard at the top and by the rest at 
the bottom.” 


Ifso, it would seem to follow that it, or any part of it, had ceased to be dangerous. 

There may be cases in which a trial judge is entitled to find conclusively as a 
matter of fact that a machine is not dangerous in its fenced condition but, in 
my opinion, this is not one of them. It must, at least, be fenced against the 
dangers that are reasonably foreseeable and, for the reasons I have stated, these 
same dangers still remained, though in a reduced degree, when the machine here 


was being worked in its fenced condition. The grindstone, in my opinion, was 
not securely fenced. 
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It was submitted for the appellants that fencing was required only to such 
an extent as would preserve the identity of the machine by permitting its use. 
Obviously, this grindstone could be completely fenced in such a way as to make 
its use impossible. Whether there are ways of securely fencing a grindstone so 
as to permit use of its grinding face I do not know. The ingenuity of man may 
not be exhausted in this matter. But, if not, the only result is that, as the law 
stands, the use of grindstones of a dangerous character is prohibited. This 
possibility has been faced before, in the case of a calendering machine (Davies v. 
Thomas Owen & Co. (1)); a power press (Sowter v. Steel Barrel Co., Ltd. (17)); 
a cutting machine (Dennistoun v. Charles E. Greenhill, Ltd. (18)); a drilling machine 
(M ackay v. Ailsa Shipbuilding Co., Ltd. (9)); and this would have been the position 
in the case of circular saws, but for regulations made by the Secretary of State, 
in Miller v. William Boothman & Sons, Ltd. (8). 

Apart from the authority of the cases just cited, the inference, from a con- 
sideration of the Factories Act, 1937, and similar earlier legislation, is that there 
exist, side by side, a series of absolute statutory obligations and a series of 
qualified statutory obligations. Where the legislature wished to qualify an 
obligation imposed by the Factories Act, 1937, it found no difficulty in using apt 
language to do so, by such words as “ all practicable steps ” (s. 18 (1), s. 19 (3)), 
‘‘ except in so far as the nature of the work renders such fencing impracticable ”’ 
(s. 25 (3)), ‘‘ so far as is reasonably practicable ”’ (s. 26), ‘‘ all practicable measures ”’ 
and ‘“‘ where the nature of the process makes it practicable ” (s. 47 (1)). Pro- 
vision, moreover, is made, by s. 60 of the Act, giving the Secretary of State power 
to modify by special regulations any of the statutory provisions imposing require- 
ments as to health or safety. I do not regard it as necessary to consider what 
limits, if any, there are on this power to make such regulations, because no 
question as to the validity of any regulations made under this section is before us. 
I would, however, take this opportunity of qualifying my concurrence in the 
opinion of my noble and learned friend, Lorp Rerp, in Richard Thomas & Bald- 
wins, Ltd. v. Cummings (14), in so far as it may be taken as committing me to the 
view that the Secretary of State has no power to qualify the absolute obligations 
imposed by the statute. On that matter 1 reserve my opinion. It is at least 
intelligible that Parliament may have desired to legislate in the most absolute 
terms against the exposure of dangerous machinery, or dangerous parts of 
machinery, leaving special cases to be dealt with by executive action as they 
arose, and that the words “ subject to the provisions of the Act ” in s. 60, in the 
grammatical context which they occupy in the section, refer to compliance with 
the provisions for making special regulations and not to the safety provisions 
of the Act. 

But, be that as it may, I see no escape from the view that, as matters at present 
stand, the destruction of the machine as a working unit if it is completely fenced, 
is no answer to the mandatory words of the statute. It had been so decided with 
reference to the earlier legislation of the Factory and Workshop Act, 1901, by the 
decision in Davies v. Thomas Owen & Co. (1); and, I think, in Sowter v. Steel 
Barrel Co., Ltd. (17), and Parliament, in enacting the relevant safety provisions 
in 1937, in substantially similar terms, must be assumed to have had the state 
of the law in mind. 

In Lewis v. Denyé (19), the point as to the absolute nature of the statutory 
obligation was reserved by this House. No reference was there made to the 
possibility of relaxation from the absolute prohibition by special regulations 
made under the statute. That qualification was recognised in the case of Miller 
v. William Boothman & Sons, Ltd. (8), and no question was raised there of the 
validity of the regulations. The question of the absolute character of the obliga- 
tion imposed by s. 14, notwithstanding the alleged commercial impracticability 
of fencing, came up for consideration also in Scotland in Mackay Wi Ailsa Ship- 
building Co., Ltd. (9), and the decision there was in line with earlier English 
authority. In my opinion, that was a correct decision. 
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It follows from what I have said, that the experience of the workman operating A 
the machine, the infrequency of accidents, and the views of factory inspectors 
or other interested authority on the working of grinding machines is not here a 
relevant consideration. The long history of the use of grinding machines in an 
exposed or partially exposed condition, the presumed (but unproved) infrequency 
of accidents and the acquiescence of factory inspectors and the Minister con- 
cerned were strongly pressed on us as material factors. But, unless possibly ina B 
marginal case, such matters, in my opinion, can carry no weight. In this con- 
nection I adopt the language of Lorp CoopEr (then Lord J ustice-Clerk) in Mitchell 
v. North British Rubber Co., Ltd. (4) (1945 8.C. (J.) at p. 73): 

‘The necessary and sufficient condition for the emergence of the duty to 
fence imposed by s. 14 of the Factories Act is that some part of some 
machinery should be dangerous. The question is not whether the occupiers C 
of the factory knew that it was dangerous; nor whether a factory inspector 
had so reported; nor whether previous accidents had occurred; nor whether 
the victims of these accidents had, or had not, been contributorily negligent. 
The test is objective and impersonal. Is the part such in its character, and 
so circumstanced in its position, exposure, method of operation and the like 
that in the ordinary course of human affairs danger may reasonably be 
anticipated from its use unfenced, not only to the prudent, alert and skilled 
operative intent upon his task, but also to the careless or inattentive worker 
whose inadvertent or indolent conduct may expose him to risk of injury or 
death from the unguarded part ?” 


There remains the question of contributory negligence. It is for the appellants E 
to prove this against the workman. In my opinion, they have failed to do so. 
The type of accident that happened here is just the type of accident against 
which s. 14 is directed. There is no question here of disobedience to orders, or of 
reckless disregard by a workman of his own safety. At most, there was a mere 
error of judgment by the respondent as to how the work on which he was engaged 
could best be carried out, and possibly only a mere momentary inadvertence. F 
I agree with Morris, L.J., that what the respondent did “ fell short of negligent 
conduct ”’. : 

I would dismiss the appeal. 

Appeal dismissed. 


Solicitors : Carpenters, agents for Laces & Co., Liverpool (for the appellants) ; 
W. H. Thompson (for the respondent). 
[Reported by G. A. Kipner, EsqQ., Barrister-at-Law.] 
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A 
INLAND REVENUE COMMISSIONERS v. BUTTERLEY 


CO., LTD. 


[Court or Apprat (Sir Raymond Evershed, M.R., Jenkins and Morris, L.JJ <)5 
February 8, 9, 10, 11, March 10, 1955.] 


B Profits Tax—Computation of profits—Profits of trade or business—Income 
received from investments or other property—Nationalisation of colliery 
undertaking—Interim income payments pending satisfaction of convpensation 
—Cesser of colliery trade—Continuance of other separate trades—Finance 
Act, 1937 (1 Edw. 8 & 1 Geo. 6 c. 54), Sch. 4, para. 7, as amended by 

C Finance Act, 1947 (10 & 11 Geo. 6 c. 35), s. 32 (1)—Coal Industry 
Nationalisation Act, 1946 (9 & 10 Geo. 6 c. 59), s. 22 (2), (3)—Coal Industry 
(No. 2) Act, 1949 (12, 13 & 14 Geo. 6 c. 79), s. 1 (2). 

Statute—Construction—Assumption by later enactment not an amendment. 

Under the Coal Industry Nationalisation Act, 1946, a colliery concern, 
carried on by a company as a separate trade among several trades, was 

D nationalised. On Jan. 1, 1947, the assets of the concern vested in the 

National Coal Board, and under s. 19 (1) of the Act the company became 
entitled, in respect of the transferred assets, to compensation which was due 
on that date subject to determination of its amount. For the period between 

Jan. 1, 1947, and the date on which the compensation was fully satisfied 

the company became entitled to payments as follows: (i) interim income 

under s. 19 (2), comprising under s. 22 (2) (a) ““a money payment of an 
amount equal to interest for that period on [the] amount of compensation ”’ 
at prescribed rates; (ii) revenue payments under s. 22 (3) (a) for 

1947 and 1948 ‘‘ equal to one half of the comparable ascertained revenue 

of the concern . . . attributable to activities thereof for which the trans- 

ferred interests thereof were used or owned ”’ before nationalisation; and 

(iii) further revenue payments for 1949 and subsequent years under the 

F Coal Industry (No. 2) Act, 1949, s. ] (2). The sums due under heads (ii) 

and (iii) alike were payable in part in substitution for the right to the interim 
income provided for under head (i). ‘The Special Commissioners held that the 
payments under heads (ii) and (iii) were not receipts of any trade carried on 
by the company in the relevant chargeable accounting periods or income 
received from investments or other property and should not be included in 

G the company’s profits as computed for profits tax purposes. On this appeal 

the Crown conceded that ‘“‘ income from investments or other property ”’ 
included in the charge to profits tax by para. 7 (1) of Sch. 4 to the Finance 
Act, 1937, did not extend the scope of the tax to profits which did not form 
part of the profits of a trade or business. 

Held: the interim income, revenue and further revenue payments 

H received by the company ought not to be included in the profits of the 

company for profits tax purposes, because they were (i) neither profits 
arising from any trade or business of the company within s. 19 (1) of the 
Finance Act, 1937, as the company’s colliery concern had ceased at midnight 
on Dec. 31, 1946/Jan. 1, 1947, (ii) nor income from investments or other 
property within para. 7 (1) of Sch. 4 to that Act, it having been rightly 

i conceded by the Crown that para. 7 (1) only included income from 

property where the income formed part of the profits of a trade or business. 

Decision of Roxspuran, J. ({1954] 3 All E.R. 69) reversed. 

Quaere: whether the interim income, revenue and further revenue 
payments were income either of property or of compensation, rather than 
income-compensation, viz., periodical payments to which an independent 
right was conferred by way of compensation for loss of income (see p. 899, 


letter F, p. 910, letter B, post). 
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Per Jenxrys, L.J.: an assumption made by a later enactment as to the 
construction and effect of a given statutory provision is not to be treated as 
if it were an amendment of the earlier provision (see p. 909, letter B, post, 
and Camille & Henry Dreyfus Foundation, Inc. v. Inland Revenue Comrs., 
[1954] 2 All E.R. at pp. 480-482; Inland Revenue Comrs. v. Dowdall, 
O’Mahoney & Co., Ltd., [1952] 1 All E.R. at p. 544, letter H, per Lorp 
RADCLIFFE). 


[ For the Finance Act, 1937, s. 19, and Sch. 4, para. 7, as substituted by the 
Finance Act, 1947, s. 32 (1), see 12 Hatspury’s Statutes (2nd Edn.) 374, 383. 

For the Coal Industry Nationalisation Act, 1946, s. 19 and s. 22 (2) and (3), 
see 16 HatsBury’s Statutes (2nd Edn.) 301, 304; and for the Coal Industry 
(No. 2) Act, 1949, s. 1 (2), see 28 Hatspury’s Statutes (2nd Edn.) 1014.]} 


Cases referred to: 

(1) Scales v. Thompson (George) & Co., Ltd., (1927), 138 L.T. 331; 13 Tax Cas. 
83; Digest Supp. - 

(2) Gas Lighting Improvement Co., Ltd. v. Inland Revenue Comrs., [1923] 
A.C. 723; 92 L.J.K.B. 665; sub nom. Inland Revenue Comrs. v. Gas 
Lighting Improvement Co., Ltd., 129 L.T. 481; 12 Tax Cas. 503; 2nd 
Digest Supp. 

(3) Tootal Broadhurst Lee Co., Ltd. v. Inland Revenue Comrs., [1949] 1 All E.R. 
261; 29 Tax Cas. 352; 2nd Digest Supp. 

(4) Camille & Henry Dreyfus Foundation, Inc. v. Inland Revenue Comrs., 
[1954] 2 All E.R. 466; [1954] Ch. 672. 

(5) Inland Revenue Comrs. v. Dowdall, O’Mahoney & Co., Ltd., [1952] 1 
All E.R. 531; [1952] A.C. 401; 33 Tax Cas. 259; 3rd Digest Supp. 


Appeal. 

The taxpayer company appealed from an order of RoxspurGu, J., dated 
July 27, 1954, and reported [1954] 3 All E.R. 69, allowing an appeal by the Crown 
by way of Case Stated by the Special Commissioners of Income Tax. The 
company carried on several trades of which its trade of colliery proprietors 
constituted a separate trade from the others. Under the Coal Industry Nation- 
alisation Act, 1946, the colliery concern was nationalised, and on Jan. 1, 1947 
(the primary vesting date for the purposes of the Act), the assets of that trade 
vested in the National Coal Board. The company ceased to carry on any colliery 


trade, but it continued to carry on its other trades. The provisions of s. 31 (1) (a) © 


of the Finance Act, 1926, applied when the colliery trade ceased. The com- 
pany became entitled (i) to compensation under s. 10 to s. 17 of the Act of 
1946 in respect of its assets so transferred, such compensation being declared to 
be due on the primary vesting date subject to determination of its amount 
(s. 19 (1)), and (ii) for the period between the primary vesting date and the date 
when compensation was fully satisfied, to a right to interim income (s. 19 (2)). 
This interim income was to be satisfied by money payments under s. 22 (2) (a). 
The company was also entitled to certain revenue payments for 1947 and 
1948 under s. 22 (3) and to further revenue payments for 1949 and thereafter 
under the Coal Industry (No. 2) Act, 1949, s. 1 (2). The company’s assessments 
to profits tax for chargeable accounting periods from Jan. 1, 1947, to Dee. 31, 
1950, included sums received by it by virtue of s. 22 (2) and (3) of the Act of 
1946, and s. 1 (2) of the Act of 1949. The company appealed against the 
inclusion of these sums in the assessments. The Crown contended that they 
were properly included as being (i) part of the profits of the trade or business 
carried on by the company in the chargeable accounting periods, and (ii) *‘ income 
received from investments or other property”. The company contended that 
the payments were not income of the company and in any event (i) were not 
part of the profits of the trades or businesses it carried on during the relevant 
chargeable accounting periods but arose to it from its colliery concern, which 
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trade ceased on Jan. 1, 1947; and (ii) were not ‘“‘ income received from invest- 
ments or other property’. The Special Commissioners held that all the pay- 
ments constituted income of the company, but that the company’s trade or 
business consisted of separate and severable trades of which the colliery concern 
was one, and that the trade of the colliery concern ceased on Jan. 1, 1947, with the 
consequence that the revenue, further revenue and interim income payments were 
not receipts of any trade carried on by the company in the relevant chargeable 
accounting periods. They also held that the payments were not ‘‘ income received 
from investments or other property ”’ and they therefore allowed the company’s 
appeal. On appeal by the Crown, Roxsurcn, J., held ({1954] 3 All E.R. 
69) that the payments were properly included in the assessments as income 
of the compensation, which was “other property’ within the meaning of 
para. 7 of Sch. 4 to the Finance Act, 1937, as amended by the Finance Act, 
1947, s. 32 (1). The company appealed. On the appeal it was conceded by the 
company that the payments received: by it were income and by the Crown that 
the income received from property was not chargeable to profits tax unless it 
formed part of the profits of a trade or business. 


The Aitorney-General (Sir Reginald Manningham-Buller, Q.C.), Geoffrey 
Cross, Q.C., and Sir Reginald Hills for the Crown. 
Charles Russell, Q.C., J. Senter, Q.C., D. C. Miller and C. P. F. Jenkin for the 
company. 
Cur. adv. vult. 
Mar. 10. The following judgments were read. 


SIR RAYMOND EVERSHED, M.R.: As Roxpures, J., observed at 
the beginning of his judgment, this case is concerned with the claim by the 
Crown to profits tax in respect of sums, now admittedly income for income tax 
purposes, received by the taxpayer company, in the years 1947 and following, from 
the Minister of Fuel and Power of three kinds, viz., (i) revenue payments in respect 
of the years 1947 and 1948 under s, 22 (3) of the Coal Industry Nationalisation 
Act, 1946 (which I shall hereafter sometimes call the Coal Act, 1946); (ii) revenue 
payments in respect of the years 1949 and 1950 under s. 1 (2) of the Coal Industry 
(No. 2) Act, 1949 (which I shall hereafter sometimes call the Coal Act, 1949); 
and (iii) other sums paid under s. 22 (2) of the Coal Act, 1946, in satisfaction or 
part satisfaction of the right to interim income conferred by s. 19 (2) of the last- 
mentioned Act. Although the payments are of the three kinds I have indicated, 
all of them were in respect of the right to interim income under s. 19 (2) of the 
Coal Act, 1946. So far as class (iii) above is concerned, these were expressly paid 
towards satisfaction of that right. The revenue payments, on the other hand 
are expressed in the statute* to be “ in substitution for ’’ what may be called the 
primary right under the Act of 1946. The revenue payments under the Act of 1949 
also differed from those under the Act of 1946 in that, if the former were found to 
exceed what would be payable strictly by way of interim income under s. 19 (2) 
of the Act of 1946 for the given year, the recipient would be liable to be made to 
recoup. 

Notwithstanding the above differences, it is, to my mind, clear that the Crown’s 
claim to tax should wholly fail or wholly succeed. There is, in my judgment, no 
sensible distinction between any of the three types of payment for present 
purposes, and no suggestion to that effect was made in the course of the argument 
on either side. 

The scheme of the Coal Act, 1946, is well known, and I shall not take time in 


describing its general nature. It provided for the transfer, on what was called 





i) or : : 
* See Coal Industry Nationalisation Act, 1949, s. 22 (4); 16 HatsBurRY'S STATUTES 


(2nd Edn.) 305. 
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the primary vesting date, later fixed as Jan. 1, 1947*, to the National Coal 
Board of the business assets of the component parts then existing of the coal 
industry. For the assets so transferred, and for overhead expenses increases 
caused by severancet, compensation was provided under the Act to the 
components in the industry of which the taxpayer company was one. 

I can, with that introduction, turn at once to s. 19 of the Coal Act, 1946. Sub- 
section (1) provides: 


‘Compensation in respect of a transfer of transferred interests or of an 
overhead expenses increase shall be due on the primary vesting date, 
. subject to determination of the amount thereof.” 


The primary vesting date was Jan. 1, 1947. I pause to state that the method 

of determining the amount was of a complex nature and made it clear that a 

considerable time would elapse before the amount was, in fact, finally determined. 
Sub-section (2) provides: 


‘‘ For the period between the primary vesting date and the date on which 
any such compensation is fully satisfied, there shall be a right to interim 
income, to be satisfied in accordance with the provisions of s. 22 of this Act.” 


Sub-section (3) provides: 


‘* Provision may be made by regulations for authorising the partial 
satisfaction of such compensation before the determination of the amount 
thereof has been completed.” 


The compensation is the principal compensation. Section 20 is concerned 
with the persons to whom the compensation should be transferred, made over or 
paid; and s. 21 provides for the mode of satisfaction of what I have called the 
principal compensation which substantially, though not exclusively, was to be 
by way of government stock. 

I then come to s. 22, which picks up, it will be recalled, s. 19 (2). Section 22 
provides: 


““(1) The right conferred by s. 19 (2) of this Act to interim income for 
the period between the primary vesting date and the date of the satisfaction 
in full of compensation in respect of a transfer of transferred interests, or 
of an overhead expenses increase, shall be satisfied in accordance with the 
provisions of this section. (2) Subject to the provisions of sub-ss. (3) and (4) 
of this section as to the revenue payments therein mentioned,—(a) the said 
right conferred by s. 19 (2) of this Act shall be satisfied, so far as regards 
interim income for the period between the primary vesting date and the 
time when any amount of compensation in respect of a transfer of transferred 
interests or of an overhéad expenses increase is satisfied, by making, in 
addition to the issue of the stock then issued in satisfaction of that amount 
of compensation or to the making of the money payment then made in 
satisfaction of that amount of compensation, as the case may be, a money 
payment of an amount equal to interest for that period on that amount of 
compensation at such rate or rates as may be prescribed . . . (b) the pro- 
visions of s, 20 of this Act as to the legal and beneficial title to compensation 


shall have effect in relation to additions to compensation under this sub- 
section...” 


—there follows a substitution not material to be read. The words “ legal and 


beneficial title to compensation ’’ are, in effect, a reference to the persons who 
would be the recipients. 





_ Soo Coal Industry Nationalisation (Primary Vesting Dat O. 
1946 No. 1986). y g Date) Order, 1946 (S.R. & 


} See s. 17 of the Coal Industry Nationalisation Act, 1946, 1 , 
(2nd Edn.) 300. y , 16 Hatssury’s STATUTES 


E 


; 


A 


H 
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eee sub-s. (3) introduces the revenue payments. It is, so far as is material, 
is: 


‘ The following provisions of this sub-section shall have effect as to the 
making to colliery concerns . . . of payments in respect of each of the two 
years beginning with the primary vesting date and the first anniversary 
thereof respectively, that is to say,—(a) a colliery concern . . . shall be 
entitled in respect of each of the said two years to a payment of an amount 
equal to one half of the comparable ascertained revenue of the concern 

. attributable to activities thereof for which the transferred interests 
thereof were used or owned; (b) the payments to be made under the last 
preceding paragraph are in this section referred to as ‘ revenue payments ’, 
and shall be money payments .” 


Paragraph (c) provides for the determination of what is called in (a) “‘ the 
comparable ascertained revenue’. It is a sum which is to be derived, not from 
the amount of compensation, but from the previous relevant trading activities 
of the concern. I will pause to state what is perhaps the obvious. Since, as I 
have already indicated, the amount of the compensation could not in the nature 
of events be finally determined quoad any concern for a considerable time, it 
followed that the amount of interim income under s. 22 (2) was incapable of 
calculation before such determination. The revenue payments were, therefore, 
plainly devised to fill that gap. 

I need not read anything further from s. 22 (3), but sub-s. (4) is important for 
the language which it uses: 


‘The provision made by the last preceding sub-section shall be deemed, 
in the case of any colliery concern . . . to be in substitution for the pro- 
visions of sub-s. (2) of this section, so far as regards additions thereunder 
for the said two years or any part thereof to compensation for a transfer 
of transferred interests being compensation attributable to transferred 
interests of that concern . .. except as to any excess of the aggregate 
amount of such additions over the aggregate amount of the revenue 
payments of that concern . . .” 


I shall return to that language, but, for present purposes, it is sufficient to 
point out that this section provided that revenue payments would go in satisfac- 
tion or towards satisfaction of interim income, but that, if it turned out that they 
exceeded the interim income when properly calculated, there was no obligation 
on the concern to make repayment. 

I go now to the Coal Act, 1949. Section 1 extended, in effect, the provisions 
for revenue payment, no doubt because, the first two years having passed 
without the compensation having been finally ascertained, it was thought 
necessary to fill the further gap which resulted. Section 1 reads: 


(1) The following provisions of this section shall have effect with respect 
to the making to colliery concerns . . . of payments in respect of the year 
1949 and subsequent years towards satisfaction of the right to interim 
income conferred by s. 19 (2) of the Coal Industry Nationalisation Act, 1946 

(2) A colliery concern . . . shall, in respect of the year 1949 and in 
respect of any subsequent year before that in which compensation under 
the principal Act in respect of the transfer of the transferred interests of the 
concern . . . is satisfied in full, be entitled to a payment of an amount 
equal to the amount by which one third of the comparable ascertained 
revenue of the concern . . . attributable to activities thereof for which the 
transferred interests thereof were used or owned exceeds an amount equal 
to interest for the year in question on the aggregate amount of that com- 
pensation satisfied before the end of that year.” 
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Then there is a provision for the rate of interest which I shall pass over. Sub- 
section (3) provides: mi 


‘A payment to which a colliery concern . . . is entitled under the last F 
foregoing sub-section in respect of any year shall be treated for the purposes 
of para. (a) of s. 22 (2) of the principal Act as being made towards satisfaction 
of the aggregate of the proportions attributable to that year of amounts 
which that paragraph requires to be paid as additions to stock issued or 
money payments made after the expiration of that year in satisfaction of 
compensation in respect of transfers of transferred interests of the concern 


9 
. 


I will leave out sub-s. (4). Sub-section (5) contains the power (which I have di 
already mentioned) whereby, if the revenue payments under this Act prove to 

exceed the interim income properly attributable to the same period, there is a 
liability to recoup; thus the regulations made by the Minister may provide ~ 


? 


“|. for requiring the repayment to the Minister of any amount by ;? 
which a payment made under this section in respect of any year to a colliery 
concern . . . may exceed the aggregate towards satisfaction of which that D 

” 


payment is under sub-s. (3) of this section to be treated as being made . . . 


There is then a proviso which has some significance and relates to certain 


deductions which may be made against the aggregate which I have just men- 
tioned. The second paragraph (for it is convenient to take them in reverse order) is: 


‘*(b) an amount which bears to the amount of the deduction the same 
proportion that the amount of profits tax ultimately borne by the concern E 
. . . (as determined in accordance with rules laid down by the regulations) ; 
in respect of the aggregate (as so determined) of its profits which are attribut- 
able to the year in respect of which the excess arises bears to that aggregate.” 


The previous para. (a) relates to an amount in regard to income tax calculated 
by a similar method. F 
The tax now known as profits tax was originally imposed in 1937 sub nomine 
the national defence contribution. Section 19 (1) of the Finance Act, 1937, 
stated: 


“There shall be charged, on the profits arising in each chargeable 


? 


accounting period falling within... Gq 
—and there is named a period which was subsequently extended— 


“from any trade or business ...a tax (to be called the ‘ national 
defence contribution ’) of an amount equal to ” 


_the percentage therein named. 

I should state now for simplicity hereafter that for present purposes the H 
chargeable accounting periods are from Jan. 1 to Dec. 31 in each year. 

Sub-section (2) provides: 


‘““ Subject as hereafter provided, the trades and businesses to which this 
section applies are all trades or businesses of any description carried on 
in the United Kingdom, or carried on, whether personally or through an i 
agent, by persons ordinarily resident in the United Kingdom.” 3 


No question has been raised that the business activities of this company, at all 
relevant times, were businesses within the scope of the sub-section which I have 
just read. 


‘Section 20 (1) of the Finance Act, 1937, relating to computation, provided: 


“ For the purpose of the national defence contribution, the profits 
arising from a trade or business in each chargeable accounting period shall . 


P| 


A 
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» wi 

be separately computed, and shall be so computed on income tax principles 
as adapted in accordance with the provisions of Sch. 4 to this Act. For the 
purpose of this sub-section, the expression ‘ income tax principles ’ in relation 
to a trade or business means the principles on which the profits arising 
from the trade or business are computed for the purpose of income tax 
under Case I of Sch. D, or would be so:computed if income tax were charge- 
able under that Case in respect of the profits so arising ”’, 


i.e., arising from the trade or business. 


I now turn to Sch. 4; para. 7 (which in a modified form subsequently became, 
by a later amendment, sub-para. 1 of para. 7) provided: 


“Income received from investments or other property shall be included 
in the profits in the cases and to the extent provided in this paragraph, 
and not otherwise .. .” 


Then there followed (a) what should be included in the case of the business of a 
building society and certain other businesses, and (b) what should be included in 
the case of any other trade or business being a trade or business carried on by 
a body corporate. Putting it quite briefly, the form of the paragraph in its 
original shape was that the income from investments should only be included in 
certain limited cases and otherwise should be excluded. 

Paragraph 8 provides: 


** Subject to the provisions of the last foregoing paragraph, the profits 
shall include all such income arising from the trade or business as is charge- 
able to income tax under Case I of Sch. D, or would be so chargeable if the 
profits of the trade or business were chargeable under that Case, except ” 


certain cases there mentioned. That language picks up, it will be recalled, the 
language which I have read from s. 20 (1). 

The tax was substantially amended and re-named “ profits tax”? by the Finance 
Act, 1947. Further, by that Act, individuals and partnerships (with certain 
limited exceptions) were wholly exempted from the tax. 

I will read s. 31 (2) of the Act of 1947, because some emphasis was laid on cer- 
tain of its language in the course of the argument. It provided: 


“The said s. 19 [of the Finance Act, 1937] shall not apply to any trade 
or business carried on by a body corporate during any chargeable accounting 
period if, for a year or period which includes, or for years or periods which 
together include, the whole of the chargeable accounting period, the actual 
income of the body corporate from all sources is apportioned under or for the 
purposes of s. 21 of the Finance Act, 1922, and all the persons to whom it is 
apportioned are individuals.” 


The reference to the Finance Act, 1922, is a reference to the provisions in that 
Act which made the individual corporators of certain kinds of company in certain 
circumstances liable in respect of supertax for the income of the company as. 
though it had been wholly distributed among the members. 

Paragraph 7 of Sch. 4 to the Act of 1937 was also amended by s. 32 (1) of the 
Finance Act, 1947, so that its first sub-paragraph now was, so to speak, reversed 
in its emphasis. It reads (as amended): 


“Income received from investments or other property shall be included 
in the profits except .. .” 


and there are certain exceptions. So that henceforth all such income was 
included save in so far as excepted. Paragraph 8 of the original Schedule re- 
mained as it had originally been enacted. Finally, whereas the tax in respect of 
each business of a taxpayer carrying on more than one business had been (it 
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will be recalled) separately computed by virtue of s. 20 (1) of the Act of 1937, A 


the Act of 1947 provided, by s. 43 (1): 


‘“ All trades or businesses to which s. 19 of the Finance Act, 1937, applies 
carried on by the same person shall be treated as one trade or business for 
the purposes of the enactments relating to the profits tax hg: 


and by s. 47 (1): 


‘* Subject to the provisions of this section, the provisions of this Part of this 
. Act relating to the profits tax shall have effect with respect to all chargeable 
accounting periods any part of which falls after the end of the year 1946 


The provisions of the section to which sub-s. (1) is subject do not affect the 


present point. 


It follows from the two citations which I have just made that, in the case of a 
body corporate carrying on during the year 1947 and onwards more than one 
distinct business or trade, all those businesses or trades would be taken together 
It will be observed that the formula 
in s. 19 (1), “ profits arising . .. from any trade or business”’, which was 
essential in the case of an individual, so as not to subject to the tax profits or 
income not so arising, was retained after the tax had become limited to the 
The formula 
which appears in s. 31 (2) of the Act of 1947 and which I read, “ the actual 
income of the body corporate from all sources ’’, was not made the basis of the 
That point was considerably emphasised 


for the purpose of computing profits tax. 


profits of bodies corporate and unincorporated bodies of persons. 


tax in the case of bodies corporate. 
by counsel for the company during the course of the argument. 


During the period before the primary vesting date, Jan. 1, 1947, the company 
carried on in addition to its coalmining business, several other business activities 
of a distinct nature, e.g., structural steel manufacturing, brickmaking and dairy 
farming—all businesses very different the one from the other, but all, in fact, 


businesses within the ambit of the tax. 


The Special Commissioners held that the company was not liable for the tax 
The basis of the commissioners’ decision was that the 
company’s various business activities constituted distinct and separate busi- 
nesses, and accordingly that, since the coalmining business had altogether 
ceased on and by Jan. 1, 1947, the sums in question, which were exclusively 
referable to the discontinued activity, did not arise from any trade or business 


claimed in the Case. 


carried on by the company during the relevant chargeable years. 
I will read para. 13 (3), (4) and (5) of the Case Stated: 


** (iii) But we found, on the evidence adduced before us, that the company’s 
composite trade or business consisted at the material time of a number of 
separate and severable trades, of which its colliery concern was one, and that 
that trade ceased entirely on Jan. 1, 1947. (iv) We further held that as a 
consequence of our finding of fact as set out in sub-para. (iii) above, the 
said payments under the Coal Acts, 1946 and 1949, were not receipts of any 
trade carried on by the company during the relevant chargeable accounting 
periods, because it had ceased to carry on its colliery trade on Jan. 1, 1947. 
(v) We further held that, on a proper construction of s. 19 (2) and s. 22 
of the Coal Act, 1946; s. 1 of the Coal Act, 1949, and para. 7 (1) of Sch. 4 
to the Finance Act, 1937, as amended by s. 32 (1) of the Finance Act, 


1947, the said payments were not ‘income received from investments or x 


2 99 


other property ’. 


Roxsurau, J., based his conclusion in favour of the Crown exclusively on 
the terms of the amended para. 7 (1) of Sch. 4 to the Finance Act, 1937, holding 
that the sums in question were, on any view, income of property within the 


- 


C 


D 


‘2 
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meaning of that paragraph. There was some argument before us whether 
the learned judge assumed that, if the sums were caught by para. 7 (1) of Sch. 4 
to the Finance Act, 1937, they would also and necessarily be profits arising from 
the company’s trade or business on the basis that the company was formed as a 
trading company. I do not think myself that the learned judge made any 
such assumption. Argument on the application to the facts of the case of 
8. 19 (1) of the Finance Act, 1937, was, so I understand, stopped by the learned 
judge as irrelevant having regard to the view which he took of the application of 
para. 7 (1) of Sch. 4. The judge, therefore, thought, in my view, that, whether 
or not the scope of s. 19 (1) was thereby enlarged, the sums in question were, in 
any case, “income received from ... other property ’’, viz., the principal 
sum of compensation or the stock representing that sum, or, perhaps, the chose 
in action being the right to get that compensation. He said ([1954] 3 All E.R. 
at p. 73): 

“TI do not think that this compensation can be properly regarded as an 
investment, but I cannot see any reason why it should not be ‘ other 
property °.” 

And then, a few lines further on: 


“In my judgment the company’s right to that compensation was plainly 
a chose in action, and none the less so because it was the creature of statute.”’ 


And finally, lower down again: 


“True, it is a right conferred by statute, but what is it to be income 
from ? I should have thought that the answer was as plain as anything 
could possibly be—from the compensation due, but of which payment was 
still deferred. In other words, in my view these payments arose from the 
chose in action, consisting of compensation due but still unpaid, and fall 
directly within the words ‘income received from other property’ and 
therefore, by virtue of para. 7, to be included in the profits.” 


If the question on this appeal was whether the learned judge was right in the 
view which I have attributed to him, I should, for my part, be inclined to disagree 
with him. The language of s. 19 and s. 22 of the Coal Act, 1946, seems to me 
carefully and deliberately to avoid the result that the interim income is income 
from or of the compensation provided for in s. 19 (1); rather it is treated (and, as 
I think, deliberately treated) as a distinct right, quantified, no doubt, by reference 
to the amount of the s. 19 (1) compensation, but none the less something in 
addition to, rather than flowing naturally from, the s. 19 (1) compensation: 
a distinct compensation for the loss of earnings during the period between the 
primary vesting date and the payment of the s. 19 (1) compensation. The 
revenue payments moreover were computed without reference to the s. 19 
compensation at all; they are in substitution for the right to interim income 
and under the Act of 1946 might be retained even though they were in excess 
of the proper amount of the interim income. 

I refer again to the language of the relevant sections. Section 19 (2) speaks, 
it will be remembered, of a “right to interim income” to be satisfied in the 
manner set out in s. 22. Section 22 (2) (a) says that the right shall be satisfied 
by making, “in addition to ”’ the issue of the stock, etc., a money payment of 
“an amount equal to” interest on it; and in (b) of the same sub-section the 
relevant words are “additions to compensation”. Finally, it will be recalled 
that in sub-s. (4) of the same section is repeated this somewhat special and 
elaborate language: 

‘so far as regards additions thereunder for the said two years or any 


” 


part*thereof to compensation for a transfer of transferred interests .. - ; 


and again later: 
except as to any excess of the aggregate amount of such additions .. . 


” 
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In the course of the argument reference was made to other statutes and I will 
refer to one merely for the purpose of emphasising the special character of the 
language used in the Coal Act, 1946, as distinet from the sort of language which 
is used in other contexts, when what is clearly intended is neither more nor less 
than income ona principal sum. I refer to s. 32 (2) of the Transport Act, 1947, 


which provides: 


‘“ Where the compensation payable to any person in respect of a wagon 
is satisfied by the issue of British transport stock interest on which begins 
to accrue as from a date later than the date of transfer, the commission 

shall pay to him interest on the amount of the compensation, at such rates 
as the Treasury may determine ”’, 


and so on, a 
IT agree that, as counsel for the Crown pointed out, all this income compensation 


is comprised within the terms of s. 19 (2) of the Act of 1946, whether the form it 
took was that of revenue payments or otherwise; byt I think that that fact is 
not enough, having regard to the language used, to make the interim income or 
the revenue payments in reality and substance income arising from, or income of, 
the s. 19 (1) compensation or arising from the right to receive that compensation 
conferred by the statute. In my judgment, that view is reinforced by the 
circumstance, having regard again to the special language used, that the com- 
pensation was stated to be due on the primary vesting date. 

It is, however, not necessary for me to express a concluded view on this point 
for, just as in this court counsel for the company conceded that the sums in 
question were, in truth, income, so counsel for the Crown, in turn, conceded that 
the amended para. 7 (1) of Sch. 4 to the Finance Act, 1937, could not enlarge 
the scope of the formula in s. 19 of that Act; in other words, that, if they are to 
be chargeable to profits tax, the sums in question must be “ profits arising from a 
trade or business.” 

Counsel for the Crown also conceded that paras. 7 and 8 of Sch. 4, when read 

together, were, in their scope, of a limiting, rather than an expanding, character. 
The case of the Crown in this court, therefore, has been of a twofold nature. 
(1) Since the company is a trading company formed for the exclusive purpose of 
carrying on business, therefore all receipts in the nature of income must inevitably 
be, or be brought into account in ascertaining, ‘‘ profits arising from the trade or 
business”. Thus the last-mentioned formula becomes synonymous with. 
** profits arising in the course of trade ” or simply with trading profits. (2) Alter- 
natively, if a company could by appropriate separation keep the income of the 
kind here in question wholly distinct from its other and ordinary trade receipts 
(e.g., as or as part of a first stage in the repayment of capital to its shareholders), 
that was not done on the facts in this case. 
_ Counsel for the Crown referred to the printed accounts for the years 1947 and 
following of the company. I will take one of these printed accounts as an ~ 
illustration, viz., that for the year ended Dec. 31, 1950. It will be observed that 
the profit and loss account for the company and its subsidiaries opens with an 
item of 


‘* Profits (less losses) on trading, including provisional revenue payments 
under the Coal Industry (No. 2) Act ’’. 


If you look at the balance sheet of the company itself, it is divided, on the 
right-hand side, under the headings ‘‘ Assets previously owned which vested 
in the National Coal Board” and ‘“‘ Assets not vested in the National Coal 
Board”’. Under the first heading, which includes freehold and leasehold 
property less depreciation, there appears an item of deduction of proceeds 
of sale of Treasury bonds received on account of compensation; but under 
the second heading ‘‘ Assets not vested in the National Coal Board ” you find, 
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brought in as a current asset, compensation for certain vested assets and pro- 
visional revenue payments receivable from the Ministry of Fuel and Power, which 
is clearly a reference to receipts under the Coal Industry Acts, 1946 and 1949. 
Those instances show that, for the purpose of making up their accounts, revenue 
sums received from the Ministry were brought into the profit and loss account 
by the company together with the rest of its income and so as to form part, 
for accounting purposes, of the whole of the company’s income. 

As regards the second or alternative point, counsel for the Crown said that 
there was, in truth, a lacuna in the findings of the commissioners—which I have 
read from para. 13 of the Case Stated. For the question is as to the separate 
character of the company’s enterprises after and not before Jan. 1, 1947. Counsel 
for the Crown relied also on the terms of s. 43 (1) of the Finance Act, 1947, which 
provides that, for the purposes of profits tax, all trades or businesses should be 
treated, as from the date mentioned—Jan. 1, 1947—as one in the case of a com- 
pany carrying on more than one trade or business. 

As to this second or alternative point, I think that it is now too late for us 
to draw any inferences of fact from the accounts. The chairman of the company 
and the chief accountant gave evidence before the commissioners and they were 
not cross-examined on the point at all. I think we must conclude that the 
separateness of the various trades was as great after as before Jan. 1, 1947, and 
that the commissioners’ findings intended so to state. Such a matter is a ques- 
tion of fact for the determination of the commissioners—see, e.g., the judgment 
of Rowtatt, J., in Scales v. George Thompson & Co., Ltd. (1). 

Further, in regard to the point made on s. 43 (1) of the Finance Act, 1947, the 
question is of the nature of the sums when received, not what was done with 
them after receipt. Section 43 (1) treats all the trades of a particular company 
as one as from Jan. 1, 1947, for the purposes of the profits tax; but, the coal- 
mining business of the company having then ceased, the sums in question 
cannot, in my judgment thereby—that is, by a mere application of the terms of 
s. 43 (1)—be made profits of a trade if, in truth, they were not. 

Finally, since this was a compulsory acquisition by the state, there is no real 
room, in the absence of clear evidence, for any intention related to the time 
before the sums were received. It is not in my view in doubt that the profits of 
a trade for present purposes must be profits of a trade being carried on during 
the chargeable accounting period. I think, therefore, that the second or alter- 
native argument of counsel for the Crown cannot be sustained on the facts as 
found and that it would not, in the circumstances, be right for us now to refer 
the matter back to the Special Commissioners. 

The question, therefore, comes down to the single point and turns on the first 
head of the argument on the part of counsel for the Crown which I have stated 
above. On the whole, my conclusion is against the Crown on this matter. 
The grounds for my conclusion I can state under four heads. (1) Even in the 
case of a trading company the conception that not all income is business earnings 
appears to be accepted, for example, by the House of Lords in Gas Lighting Im- 
provement Oo., Lid. v. Inland Revenue Comrs. (2), and later in Tootal Broadhurst 
Lee Co., Ltd. v. Inland Revenue Comrs. (3). Those cases related, in fact (in 
the former case), to excess profits duty, and (in the latter) to excess profits 
tax, and it is no doubt true that the question whether particular items or assets 
were investments turns on the special provisions of the rules applicable to that 
duty or tax. Nevertheless it seems to me that the language which I am about to 
cite from their Lordships’ speeches in the Gas Lighting Improvement Co.’s case (2) 
is of general application and relevant to the point which I have sought to make. 

Thus, Viscount Cave, L.C., says ([1923] A.C. at p. 730; 12 Tax Cas. at p. 535): 


‘The expression [‘ investments ’] cannot be intended to apply to invest- 
ments wholly unconnected with the business to be assessed; for investments 
of that character could in no case be regarded as capital of the business, and 
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it would be quite unnecessary to direct their exclusion. It must therefore A 
refer to investments connected with the business, and I see no reason why 

it should not include an investment of part of the business capital in an 
outside security, though made with the object of forwarding the trading 
operations, for which the business was constituted.” 


Viscount FIntay, referring to r. 8 of the particular rules applicable to the RB 
duty, said (ibid., at p. 736; at p. 539): 

“The rule must, on the face of it, have been intended to deal with 
cases in which but for its provisions the income of these investments would 
have formed part of the profits of the business. The rule is meaningless if it 
“was intended to apply only to income which formed no part of the profits - 
of the business, as such income would be already outside the scope of the CG. 
excess profits duty. I do not see how it is possible to escape from the 
conclusion that r. 8 includes within its operation cases in which the money 
from which the income was derived was employed in the business of the 
company assessed to excess profits duty.” os 


Lorp ATKINSON (ibid., at p. 738; at p. 540) agreed entirely with what Vis- 
count Fryuay had said. D 
In the Tootal Broadhurst case (3) the question was whether certain patents 
ought to be regarded as an investment for the purposes of the tax, the patents 
being assets from which the company derived, in fact, substantial revenue. 
I confine myself to one passage from the judgment of Lorp Smionps in which 
(as will be observed) he referred to the Gas Lighting Improvement Co.’s case (2). 
He says ({[1949] 1 All E.R. at p. 264): 


‘‘ Tt appears to me that the problem may be solved in this way. I would 
take a schedule of the assets of the trading company concerned and, omitting 
assets such as stocks and shares to which, in view of the decision in the 
Gas Lighting Improvement Co.’s case (2) the title of investments can in no 
circumstances be denied, would ask of each other asset: ‘Is this an asset 
which the company has acquired and holds for the purpose of earning ~ 
profits in, or otherwise for the promotion of, its particular trade or business ?’ 
There might be border-line cases in which the answer would be uncertain, 
but I do not doubt that in the vast majority of cases the answer would be 
clear cut.” 


I should, however, refer also to the speech of Lorp MacDeErmorr in this case. @ 
since it was somewhat relied on by counsel for the Crown. Lorp MacDrrmorr 
said (ibid., at p. 268): 


“ “Tf, in the course of carrying on my business, I make active use of a 
business asset—be it my factory building, a piece of machinery, a patent 
or my working capital—that asset is not an investment. Whatever else a 
business investment may have to be, it is an asset for the time being held H 
intentionally aloof from the active work of the business. It is none the 
less an asset of the business and may have great business value. For instance, 
it may enable me to survive bad times and take advantage of good, or it may 
help me to control supplies or competition. And if it produces income 
that is income of the business. But I do not earn that income by my : 
business efforts. The part I play there is essentially passive ’.”’ I 


I cannot, for my part, regard the language of Lorp MacDrrmovrr as sufficient, 
having regard to what I have cited from the earlier case and from the speech of 
Lorp Srmonps, to dispose of the statement I have made that, in the case of a 
trading company, not all income arising from assets belonging to the company 
can be treated as business earnings or income arising from a trade or business. 

(2) The formula, which was, as I have already stated, deliberately preserved 
after the amendment of the Finance Act, 1937, was ‘‘ profits arising from a trade 
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or business ”. When individuals were liable to the tax, this formula had an 
obvious and necessary significance: so as to exclude income or profits belonging 
to the individual and derived otherwise than from his business. It should not 
be said, in my judgment, that the 1947 amendment which (among other things) 
excepted the individual from the tax had the oblique effect of making the original 
formula necessarily synonymous with ‘‘ income from all sources ”’. 

(3) The commissioners found as a fact that the various business enterprises of 
the company were, immediately before Jan. 1, 1947, separate and distinct. 
There is, in my view, no basis for saying either (a) that after Jan. 1, 1947, there 
was some kind of amalgamation, or (b) that the sums here in question, which 
were, in fact, derived from a discontinued, separate, business, became auto- 
matically the profits of one or all of the continuing and separate businesses. 
Section 43 (1) of the Finance Act, 1947, can only operate so that the businesses 
in fact being carried on after Jan. 1, 1947, are treated as one for the purposes of 
the computation of the tax. 

(4) If the disposal of the coalmining business had been a voluntary act on 
similar or somewhat similar terms, then I conceive that the income receipts 
might be treated as arising from a trade or business on the ground that the 
sale had been (and had been intended as) a business transaction; but here the 
transfer to the National Coal Board was provided by Parliament in invitum so 
far as the company was concerned, which could do no other than obey the law 
and receive the sums which Parliament ordained. Such a transaction must have 
been wholly outside the contemplation of the original corporators and the scope 
of the company’s memorandum of association. No intention in regard to income 
for the future can, in my judgment—in the absence, at least, of direct evidence— 
be attributed to the company or its directors; to treat the income payments as 
arising from any trade or business being carried on by the company is, to my 
mind, wholly unreal and insensible. 

Reference was made to the terms of s. 1 (5) of the Coal Industry (No. 2) Act, 
1949, as showing that Parliament regarded the revenue payments under the 
Act of 1949 as subject to profits tax. I cannot for my part attach any signifi- 
cance to this matter. Assuming that Parliament did so contemplate (but the 
sub-section, to my mind, is by no means free from doubt in this respect), the 
Coal Industry (No. 2) Act, 1949, was not in pari materia with the Finance 
Acts. In these circumstances, and according to well-established principles 

(see, for instance, Camille & Henry Dreyfus Foundation, Inc. v. Inland Revenue 
Comrs. (4)) the language of the sub-section cannot influence the interpretation 
of the Finance Act, 1937, in its application to the facts of the present case. 

On the other hand, if the question had been asked of the company, in 1947 
and any of the years following: ‘‘ what is your business income?” or, more 
correctly: ‘‘ what are the profits arising from your business?”’, I think that 
a natural answer (contrary to the suggestion put before us by counsel for the 
Crown) would not have taken these income payments into account. For the 
reasons which I have attempted to state, I would allow the appeal. 


JENKINS, L.J.: This is an appeal by the Butterley Co., Ltd. from a 
judgment of Roxsures, J., dated July 27, 1954, allowing an appeal by the 
Crown from a determination of the Special Commissioners in favour of the 
company on an appeal to them by the company against assessments to profits 
tax for the calendar years 1947 to 1950 inclusive. 

Down to Dec. 31, 1946, the company carried on a number of trades or 
businesses including the trade or business of colliery proprietors. As from 
Jan. 1, 1947, the company’s colliery undertaking was compulsorily acquired 
by and vested in the National Coal Board under the provisions of the Coal 
Industry Nationalisation Act, 1946, and the company became entitled to 
receive in respect of the assets so transferred an unascertained amount of 
compensation, and also to receive for the period between Jan. 1, 1947, and 
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the date on which the compensation was fully satisfied periodical payments A 
designated in the Act as interim income and calculated as therein provided. 
The question in the case is whether the payments received by the company 

in respect of interim income under the compensation provisions of the Act of 
1946 in each of the calendar years 1947 to 1950 are liable to profits tax. 

In approaching this question, it is material to observe that, according to 
the facts found by the Special Commissioners, it appears that, first, the colliery B 
concern of the company constituted a trade separate from its other trades and 
ceased entirely on Jan. 1, 1947, the date on which the colliery concern was 
compulsorily acquired by the National Coal Board; and, secondly, thereafter 
the company continued to carry on its various other trades, which conversely 
were distinct and separate trades from the defunct colliery concern, and included 
iron founding, structural steel manufacturing, wagon building, wrought iron ¢ 
production, brick-making, civil engineering and dairy farming. i 

‘The profits tax was first imposed under the name of the “ national defence 
contribution”? by the Finance Act, 1937. The more material provisions of 
that Act are these. By s. 19 (1) the tax is: 


“charged, on the profits arising in each chargeable accounting period 
. . . from any trade or business to which this section applies.” D 


I here also refer to the various other provisions of the Act of 1937 to which my 
Lord has already referred: I will not take up time by reading them again 
in extenso. 
Then by the Finance Act, 1947, s. 31 (1) (a), it was provided that the charge 
of profits tax should not apply to any trade or business unless it was carried E 
on by a body corporate or unincorporated society or other body. By s. 32 (1), 
a new para. 7 was substituted in Sch. 4 to the Act of 1937, and to that again 
my Lord has sufficiently referred. By s. 43 (1) of the same Act it was provided 
that all trades or businesses to which s. 19 of the Finance Act, 1937, applied 
carried on by the same person should be treated as one trade or business for 
the purposes of the enactments relating to the profits tax. By s. 47 (1) of the F 
same Act it was provided, so far as material for the present purpose, that these 
changes in the law relating to profits tax should have effect with respect to 
all chargeable accounting periods any part of which fell after the end of the 
year 1946. 
It is unnecessary to refer at any great length to the complicated provisions 
of the Coal Industry Nationalisation Act, 1946. So far as material for the G 
present purpose, this Act provided, by s. 5, for the vesting in the National Coal 
Board of the assets to be transferred to it. With exceptions not here material 
such vesting was, by s. 5 (1), to take place automatically on such date as the 
Minister might by order appoint, therein referred to as the primary vesting 
date and in fact fixed by the Minister as Jan. 1, 1947. By s. 10 (1) compensation 
_ was to be made as thereinafter provided in respect of the transfer to the board 
of the transferred interests. The provisions as to compensation were elaborate, Su 
involving as they did the fixing of a global sum representing the total amount 
of compensation payable in respect of all the assets acquired throughout the 
country, the apportionment of this sum amongst valuation districts, 
the allocation of the various transferred interests to compensation units, the | 
valuation of those units, and the rateable apportionment amongst the units 
in each valuation district according to their respective values of the compen- I 
sation allocated to such district. It was therefore likely to be a matter of years 
before the compensation payable in respect of any individual colliery concern 
could be fully ascertained and satisfied. By s. 21 (1) the compensation in respect 
of a transfer of transferred interests was with immaterial exceptions to be 
is vase! ce government stock, and this stock was by s. 23 subjected 
as to the disposal thereof. The provisions chiefly material 
for the present purpose are those contained in s. 19 and s. 22 of the Act. Again, 
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my Lord has just read those sections; I will not take up time by reading them 
again. 

It will be seen that, under s. 22, the right to interim income conferred by 
s. 19 was, as regards the years 1947 and 1948, to be satisfied (in effect) by which- 
ever of the following sums might be the greater, that is to say, the additions 
provided for by sub-s. (1) to instalments of compensation satisfied, and the 
“revenue payments” provided for by sub-s. (3), with no provision for the 
repayment of any excess of the latter over the former. By the Coal Industry 
(No. 2) Act, 1949, provision was made for the continuance in a modified form 
of *‘revenue payments” in respect of the year 1949 and subsequent years, 
until the compensation payable in respect of the transferred assets of any 
concern was fully satisfied. I here refer to the provisions of the Act of 1949 which 
my Lord has already read. 

Before the Special Commissioners, the contentions advanced on behalf of 
the company were to the effect: first, that the “interim income ”’ payments 
received by the company under the Acts of 1946 and 1949, whether in the 
form of additions to instalments of compensation under s. 22 (2) of the Act 
of 1946 or in the form of revenue payments under s. 22 (3), or in the form 
provided for under s. 1 of the Act of 1949, notwithstanding the statutory 
description of “interim income” assigned to them in s. 19 (2) of the Act of 
1946 and elsewhere, were not income of the company, but part of the compen- 
sation payable to the company for the taking away of its colliery assets; 
secondly, that these interim income payments were not profits of the trades 
or businesses carried on by the company during the relevant chargeable account- 
ing periods, but arose to the company from its colliery concern, which trade 
ceased entirely on Jan. 1, 1947; and, thirdly, that such payments were not 
“income received from investments or other property”? within the meaning 
of para. 7 (1) of Sch. 4 to the Finance Act, 1937, as amended by s. 32 (1) of 
the Finance Act, 1947. For the Crown, on the other hand, it was contended: 
first, that such payments were income of the company; secondly, that such 
payments were part of the profits of the trade or business carried on by the 
company in the relevant chargeable accounting periods; and, thirdly, that 
such payments were income received from investments or other property within 
the meaning of para. 7 (1) of Sch. 4 to the Finance Act, 1937, as amended. 

The Special Commissioners first stated their conclusion that the payments 
in question were not properly included in computing, for the purposes of the 
profits tax, the profits of the company for the relevant chargeable accounting 
periods; secondly they held that such payments were income of the company 
and rejected the company’s first contention; and then they continued the 
statement of their findings which my Lord has already read. I will not read’ 
them again. 

Roxpureu, J., found it unnecessary to decide whether the payments received 
by the company in respect of “‘ interim income ”’ were or were not profits arising 
from the trades or businesses carried on by the company during the relevant 
chargeable accounting periods, for, in his view, whether this was so or not, it- 
was at all events plain that these payments were ‘ income received from 
property ” and as such fell to be included in the profits of the company for the 
purposes of profits tax, by virtue of the express direction in para. 7 (1) of Sch. 4 
to the Act of 1937 as amended that, with exceptions not applicable in the present 
case, “ income received from . . . property shall be included in the profits Neg 
This provision in his view had the effect of bringing the interim income payments 
into the charge to profits tax, whether they were or were not profits arising 
from any trade or business carried on by the company in the relevant chargeable 
accounting periods. Accordingly he allowed, the Crown’s appeal. 

In this court counsel for the company abandoned the contention that the 
interim income payments were not income at all, while counsel for the Crown 
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abandoned the contention that the claim to tax could be established merely by A 


showing that the interim income payments were income received from property. 

It thus became common ground that the interim income payments, whether 
they were or were not income received from property, were only chargeable to 
profits tax if they were profits of a trade or business carried on by the company 
during the relevant chargeable accounting periods. This must, I think, be the 
right view. The charging section, s. 19 of the Act of 1937, charges the tax on the 
profits arising in each chargeable accounting period from any trade or business 
to which the section applies, and charges nothing other than the profits so arising. 
Paragraph 7 of Sch. 4 to the Act of 1937, as originally framed, in providing that 
income from investments or other property should, with the exceptions therein 
mentioned, be excluded from the profits, must be taken to have been referring to 
investments or other property the income received from which would, apart from 
its exclusion, have been included in the profits arising from the trade or business, 
and not to income from investments or other property which have nothing to 
do with the trade or business, the exclusion of which would have been wholly 
unnecessary. Compare Gas Lighting Improvement Co., Ltd. v. Inland Revenue 
Comrs. (2), per Lorp STERNDALE, M.R. (12 Tax Cas. at p. 525), Viscount CAVE, 
L.C. (ibid., at p. 535), Viscount Frnuay (ibid., at p. 539), and Tootal Broadhurst 
Lee Co., Ltd. v. Inland Revenue Comrs. (3), per Lorp MacDrErmortr ([1949] 
1] All E.R. at p. 268). Similarly I think that the substituted para. 7 (1) of Sch. 4 
to the Act of 1937 introduced by s. 32 (1) of the Act of 1947, in providing that 
income received from investments or other property should, with the exceptions 
therein mentioned, be included in the profits, must be taken as referring to income 
received from investments or other property the income from which forms 
part of the profits arising from the trade or business. In other words, I think 
the inclusion of income received from investments or other property enacted by 
the new para. 7 (1) of Sch. 4 to the Act of 1937 relates to investments or other 
property of the same character as those to which the exclusion enacted by para. 7 
of that Schedule in its original form related. I cannot construe the new para. 7 (1) 
as bringing into charge to tax investments or other property which have nothing 
to do with the trade or business. I think this view is reinforced by the cireum- 
stance that, until the amendment introduced by s. 31 (1) of the Act of 1947, 
the charge to tax extended to trades or businesses carried on by partnerships 
or individuals. The question to be answered being whether profits of a trade 
or business received in the form of income from investments or other property 
were to be included in the charge to tax, the old para. 7 gave the answer 
“No, with certain exceptions ’’ and the new para. 7 (1) gives the answer “‘ Yes, 
with certain exceptions’. Before the amendment, the general rule was that 
income received from investments or other property which would otherwise 
have been included should be excluded, whereas after the amendment the general 
rule was that there should be no such exclusion. 
_ Accordingly, the argument before us was in effect directed to two questions: 
first, whether the interim income payments, considered simply as periodical 
payments in the nature of income received by the company under the provisions 
of the Coal Industry Nationalisation Act, 1946, and the Coal Industry (No. 2) 
Act, 1949, were profits arising from any trade or business carried on by the 
company in the relevant chargeable accounting periods; and, secondly, alter- 
natively, whether such interim income payments, considered, if they could 
properly be so considered, as income received from property, in the shape either 
of a capital sum represented by the compensation when ascertained or of an 
income bearing asset consisting of the right to receive interim income under the 
Acts, were profits arising from any such trade or business. _ 

The first of these questions must, I think, clearly be answered in the negative. 
The commissioners found as a fact that the colliery concern of the company consti- 
tuted’ a. trade separate from its other trades and that that trade ceased entirely 


B 
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on Jan. 1, 1947. The separate nature of the colliery concern and its cesser are 
both undoubtedly questions of fact as to which the Special Commissioners’ 
findings are binding on us. The cesser of the company’s colliery concern was 
indeed a matter on which a finding was hardly required, as it followed as a 
necessary consequence of the application of the provisions of the Act of 1946 
to that concern, and to be strictly accurate the exact moment of cesser would 
appear to have been midnight on Dec. 31, 1946/Jan. 1, 1947. On these findings 
the interim income payments clearly could not be profits arising from the 
carrying on of the company’s colliery trade which had wholly ceased. It is 
equally clear that such payments were not in fact profits arising from any of the 
trades or businesses which the company continued to carry on after the cesser 
of its colliery trade. Such payments were received independently of, and had 
nothing to do with, any of those other trades or businesses. They would have 
been received just the same if the company had never carried on any trade or 
business other than its colliery concern. In view of the Special Commissioners’ 
finding as to the separate character of the colliery concern, the interim income pay- 
ments cannot be imputed to the trades or businesses which were continued by the 
company on the ground that the colliery concern was merely a branch or depart- 
ment of one entire business, which was continued as a whole with the substitution 
of the company’s rights under the Acts of 1946 and 1949 for the defunct colliery 
concern. I do not think s. 43 (1) of the Finance Act, 1947, which requires all trades 
or businesses carried on by the same person to be treated as one for profits tax pur- 
poses, can assist the Crown here, for the separate colliery trade in this case ceased 
contemporaneously with the commencement of the first chargeable accounting 
period to which that section applied. The true nature, as I see it, of the interim 
income payments is that they were not profits arising from any trade or business, 
but were payments in the nature of income made under the Acts of 1946 and 
1949 to compensate the company for the loss of income which it sustained 
during the period from Jan. 1, 1947, to the date of final ascertainment and satis- 
faction of the compensation by reason of the compulsory acquisition and 
consequent cesser of its colliery trade. 

As to the second question, I do not think the case for the Crown is improved 
by treating the interim income payments as income received from property, 
whether in the shape of a capital sum represented by the compensation when 
ascertained, or of an income bearing asset consisting of the right to receive 
interim income under the Acts, for it is, as I have said, common ground that 
income received from property, in order to be chargeable to profits tax, must 
be profits arising from a trade or business carried on during the relevant charge- 
able accounting period. I think that income received from property can only 
answer that description if the property from which it is received can fairly and 
properly be described as an asset of the trade or business so carried on. In view 
of the separate character possessed by the company’s colliery concern down to 
the date of its compulsory acquisition and consequent cesser, it seems to me 
impossible to hold that the company’s rights under the Acts, whether to the 
capital compensation when ascertained or to the interim income payments, 
can fairly or properly be described as constituting assets or income of ‘the trades 
or businesses carried on by the company during the relevant chargeable account- 
ing periods, i.e., its trades or businesses other than the separate and defunct 
colliery concern. These rights and their produce were just as separate and 
distinct from the continued trades or businesses as the colliery concern had 
been while it existed. ‘ ; 

Counsel for the Crown sought to meet this difficulty in two ways. First, he 
said that the company had in fact dealt with the interim income payments and 
treated them in their accounts as if they were income of the continued trades or 
businesses, and had in like manner treated the payments on account of compensa- 
tion as assets of the continued trades or businesses. Thus, whatever the position 
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might have been if the company had segregated the interim income payments 
and the payments on account of compensation from the continued trades or 
businesses, the company had in fact chosen to make them income and capital 
assets respectively of the continued trades or businesses, with the result that the 
interim income payments became part of the profits arising from the continued 
trades or businesses for the purposes of profits tax. Secondly, he said that the 
raison d’étre of a trading company being to trade, any income received by such 
a company must be income of its trade or business. The latter point can, I 
think, be shortly disposed of. Profits tax is charged on the profits arising 
from any trade or business carried on during any given chargeable accounting 
period, and not on the income from all sources of the person carrying on any 


trade or business during any given chargeable accounting period. It follows - 


that income received by a trading company is not chargeable to profits tax 
merely on the ground that it is income of a trading company. It must be shown 
further that such income represents profits arising from some trade or business 
carried on by that company during the relevant chargeable accounting period. 
As to the former point, counsel for the company did not dispute that the interim 
income payments and payments on account of compensation were in fact treated 
by the company as and when received as if they were, respectively, income and 
capital assets of the continued trades or businesses. This indeed appears clearly 
enough from the post-1946 balance sheets and accounts of the company annexed 
to the Case. The interim income payments as and when received were credited 
to revenue account, while the payments on account of compensation as and when 
received were, broadly speaking, applied in writing down to the nominal figure 
of £1 the book values of the assets taken over by the Coal Board and discharging 
the company’s overdraft, the surplus over such book values being in part carried 
to reserve and in part applied by way of distribution of capital profits. But, 
said counsel for the company, the quality of a given income receipt as being or 
not being profits of a trade or business carried on by the recipient must be 
judged and determined at the time of receipt, and if it is not profits arising from 
such a trade or business when received, it cannot be converted into profits so 
arising by reason of the fact that it is afterwards treated as if it had been profits 
so arising. Moreover, while it is no doubt true that, so far as the payments on 
account of compensation were, as and when received, made part of the capital 
assets of the continued trades or businesses, any income thereafter derived from 
them would fall to be brought into the computation of the profits arising from 
those trades or businesses for profits tax purposes, it does not follow that, pending 
the actual ascertainment and receipt of the compensation for the time being 
outstanding, the mere right to receive it when ascertained became an asset of the 
continued trades or businesses, so that the interim income, considered as income 
of the compensation, became, as income of property which was an asset of those 
trades or businesses, part of the profits arising from them in the shape of “ income 
received from ... property ” within the meaning of para. 7 (1) of Sch. 4 to the 
Act of 1937, as amended. That conclusion would be inconsistent with the Special 
Commissioners’ finding that the company’s colliery concern was a separate trade. 
The right to receive the outstanding and unascertained compensation was a right 
conferred exclusively in respect of the compulsory acquisition and consequent 
cesser of that separate trade and had nothing to do with the company’s other 
trades or businesses. The fact that the stock or cash received in or towards 
satisfaction of the right was, as and when received, appropriated to the purposes 
of the continued trades or businesses could not alter retrospectively the character 
of the right, any more than the appropriation to such purposes of the interim 
income payments as and when received could alter retrospectively the character 

of those receipts. 
- eee Aare above discussion of the arguments, the two questions 
© matter in issue earlier in. this judgment to some extent 
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overlap, and perhaps they would be better described as two ways of approaching 
the same question. On both questions, or on both methods of approach, I think 
the argument for the company should prevail. 

If the view I have formed to the effect that the interim income payments 
in this case are not, on the true construction of the relevant provisions of the 
Finance Acts, 1937 and 1947, chargeable to profits tax, is right, I find it impossible 
to hold that the references to profits tax in the proviso to s. 1 (5) of the Coal 
Industry (No. 2) Act, 1949, has made them so chargeable. Those references at 
most imply an assumption by Parliament that interim income payments under 
the Act of 1946 and that Act were subject to profits tax; but an assumption made 
in a later enactment as to the construction and effect of a given statutory pro- 
vision is not to be treated as if it were an amendment of the earlier provision. 
Such legislative assumptions may sometimes be used for the purpose of resolving 
doubts or ambiguities, but do not alter the law. See the cases on this subject 
collected in Camille & Henry Dreyfus Foundation, Inc. v. Inland Revenue Comrs. 
(4) ([1954] 2 All E.R. at pp. 480-482), and particularly the succinct observation 
of Lorp Ravcuirre in Inland Revenue Comrs. v. Dowdall, O'Mahoney & Co., 
Ltd. (5) ({1952] 1 All E.R. at p. 544) that: 


“The belief or assumptions of those who frame Acts of Parliament 
cannot make the law.” 


Moreover, it is to be observed that, in the present case, the Act in which the 
assumption as to liability for profits tax is made is directly concerned, not with 
profits tax, but with the continuation in an amended form of the provisions of 
the Coal Industry Nationalisation Act, 1946, as to interim income. The incidental 
references to profits tax in the provisions as to the adjustment of payments 
may thus well have been made merely ex abundanti cautela with little or no 
consideration of the question whether the interim income payments were or were 
not liable to the tax. Finally, non constat that there may not conceivably have 
been cases in which the facts and circumstances were such as to attract profits 
tax on the interim income payments, and the possibility that such cases might 
exist would suffice to satisfy the references to the tax in the Act of 1949 without 
recourse to the supposition that the legislature regarded it as exigible in all cases. 

The admission made by the Crown to the effect that the new para. 7 (1) of 
Sch. 4 to the Finance Act, 1937, as amended by the Finance Act, 1947, only 
includes “‘ income received from . . . property ’’ where such income forms part 
of the profits of the trade or business, and the view I have formed to the 
effect that the interim income payments in the present case, even if considered 
in other respects as ‘‘ income received from . . . property ” within the meaning 
of the paragraph, were not profits of any trade or business carried on by the 
company during the relevant chargeable accounting periods, make it unnecessary 
for me to decide whether these income payments were in other respects “ income 
received from .. . property ” within the meaning of the paragraph. This seems 
to me at least open to doubt. The Act of 1946 studiously avoids describing 
the interim income as interest on or income of the compensation, even when the 
interim income is to be satisfied in the way provided by s. 22 (2) (a), the formula 
there used being 


“ the said right [to interim income]... shall be satisfied . . . by making in 
addition to the issue of the stock then issued in satisfaction of that amount 
of compensation . . . a money payment of an amount equal to interest for 
that period on that amount of compensation at such rate or rates as may be 


35, 


prescribed ...”’; 


and these additional payments are referred to elsewhere in the Act as 
‘‘ additions” to the compensation. Under the provisions of s. 22 (3) as to 
revenue payments (which, in effect, were to be made for the calendar years 
1947 and 1948 in lieu of the above-mentioned * additions ”’ in all cases in which 
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they would be larger than such additions), these payments were to be calculated 
by reference to the past earnings of the concern, and bore no relation at all 
to the amount of the compensation. In continuing the revenue payments in a 
modified form, the Act of 1949 in effect made them, as regards 1949 and subse- 
quent years, subject to adjustment by repayment to the Minister of any amount 
whereby they were found to exceed the interim income which would have been 
payable for the same period according to the method of calculation provided 
for by s. 22 (2) (a) of the Act of 1946, but, subject to such adjustment, the 
right given is still a right measured by reference to past earnings. I find it 
difficult to hold that the interim income payable under these Acts, defined 
and measured in the way it is, can properly be described as income of the 
compensation; and there is, I think, much to be said for the view that, albeit 
itself in the nature of income, it is not income of the compensation but rather 
‘“*income-compensation ”’, if I may use that expression, that is to say a series 
of periodical payments an independent right to which is conferred by the Act 
by way of compensation for the loss of income sustained in respect of the period 
between the primary vesting date and the ascertainment and satisfaction of 
the capital compensation. The suggestion of counsel for the Crown that at all 
events the interim income was income of an income-bearing asset in the shape 
of the right to receive it conferred by the Acts strikes me as highly artificial. 
My doubts are, I think, warranted by some observations of Lorp Srmonps 
and Lorp MacDermorrt in the case of Tootal Broadhurst Lee Co., Ltd. v. Inland 
Revenue Comrs. (3) on the meaning of the word “investments”. Lorp 
Srmonps said ({1949] 1 All E.R. at p. 264): ; 


“The problem, my Lords, is a different one—not whether these assets, 
being investments, are within the paragraph, but whether they are 
‘investments’ at all, and, as I have already said, that is a word whose 
scope will depend on its context. It appears to me that the problem may 
be solved in this way. I would take a schedule of the assets of the trading 
company concerned and, omitting assets such as stocks and shares to 
which, in view of the decision in the Gas Lighting Improvement Co. case 
(2), the title of investments can in no circumstances be denied, would ask 
of each other asset: ‘Is this an asset which the company has acquired 
and holds for the purpose of earning profits in, or otherwise for the pro- 
motion of, its particular trade or business?’ There might be border-line 
cases in which the answer would be uncertain, but I do not doubt that 
in the vast majority of cases the answer would be clear cut.” 


Then, later on the same page, his Lordship said: 


‘‘ Applying this test to the facts of the present appeal, I cannot believe 
that any business man (who may be regarded as the touchstone in such a 
case) would describe the patent rights here in question as investments of 
the taxpayers or the payments received by them under the licences or 
agreement as income of their investments.”’ 


Lorp MacDerwmorr said (ibid., at p. 268): 


“cc . . ’ 
My Lords, I do not think any business man would describe the income 
so obtained as ‘ income received from investments ’.”” 


Then (ibid.): 


“Tt is plain, therefore, that ‘ investments ’ refers to some assets and 
not to others. The statute, however, does not lay down any method of 
segregation for its purposes and, in the absence of such provision, the 
proper test must, in my opinion, be related to the limited sphere of trade 
or business with which the Act is here dealing and founded, accordingly, 


on the meaning of the word for the man engaged in trade or business rather 
than for the man in the street.” 


D 
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It is true that, as Lorp MacDrrmorr pointed out, the words to be considered 
wisi ~ Income received from investments ” without the addition of the words 
‘or other property ’’ which are of wider import. But, if it is right to consider 
the probable views of the business man as to the meaning of ‘‘ investments ”’, 
I see no reason why the same test should not be applied in considering the 


meaning of the word “property ”. I therefore ask myself whether any business 
man would describe the interim income receivable under the Acts of 1946 and 
1949 as “ income received from . . . property ’’, and find it difficult to believe 


that he would. It is, however, unnecessary to pursue this question further, 
and for the reasons I have earlier stated I would allow this appeal. 


MORRIS, L.J.: In considering the facts in this case it is necessary to 
have in mind the precise provisions pursuant to which profits tax is charged. 
The wording of s. 19 (1) of the Finance Act, 1937, provides that: 


‘ There shall be charged, on the profits arising in each chargeable 
accounting period . . . from any trade or business to which this section 
applies, atax ...” 


The wording of sub-s. (2) so far as relevant for present purposes provides that 
the section applies to all trades or businesses of any description carried on in 
the United Kingdom. Section 20 (1) of the Act provides that 


oe 


. . the profits arising from a trade or business in each chargeable 
accounting period shall be separately computed, and shall be so computed 
on income tax principles as adapted in accordance with the provisions of 
Sch. 4 to this Act.” 


There is the further provision that 


“For the purpose of this sub-section, the expression ‘income tax 
principles’ in relation to a trade or business means the principles on 
which the profits arising from the trade or business are computed for 
the purpose of income tax under Case I of Sch. D, or would be so com- 
puted if income tax were chargeable under that Case in respect of the 
profits so arising.” 


It is to be noted that the function of Sch. 4 is to set out certain adaptations 
of income tax provisions as to the ‘“‘ computation ”’ of profits for the purpose 
of the tax. 

It was not contended before us on behalf of the Crown, nor in my judgment 
could it validly have been contended, that any of the provisions contained in 
Sch. 4 could enlarge or do enlarge the words contained in the body of the Act 
by which a charge is imposed. The result is, therefore, that the tax is charged 
on the actual profits arising in a chargeable accounting period from a trade 
or business which is being carried on and which is not exempt. In computing 
those profits the provisions of Sch. 4 come into play: but they do not come 
into play so as to extend the scope of the tax. Thus para. 7 of Sch. 4, both 
in its original form and in the substituted form introduced by s. 32 (1) of the 
Finance Act, 1947, refers to ‘“‘income received from investments or other 
property.”” The reference is to investments or other property of the trade or 
business. When by the Finance Act, 1937, the tax (then called the national 
defence contribution) was imposed, it then applied, not only to bodies corporate, 
but also to individuals who owned a trade or business. In either case the 
reference in the schedule to “‘ investments or other property” was to such 
investments or other property as related to or formed part of the trade or 
business as opposed, particularly in the case of individuals, to those which 
were unrelated to the trade or business. 

The taxpayer company carried on a number of trades. They included coal- 
mining, iron founding, structural steel manufacturing, wagon building, wrought 
iron production, brick-making, civil engineering and dairy farming. There is 
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a finding of fact that the colliery concern of the company constituted s trade 
separate from its other trades: there is a further finding that that trade “ ceased 
entirely ’’ on Jan. 1, 1947. ' 

The position was, therefore, that the company before Jan. 1, 1947, carried 
on the trade or business of coalmining (which I will call business A) and various 
other businesses (which I will call businesses B, C, D and E although, in fact, 
they were more than four in number). The commissioners found that what 
they called the company’s “ composite trade or business ” consisted at the end 
of the year 1946 of ‘‘ a number of separate and severable trades,” of which the 
colliery concern was one. Business A ceased entirely on Jan. 1, 1947. The 
company then had businesses B, C, D and E, and the company owned the 
statutory rights to income and capital given by the Coal Industry Nationalisation 
Act, 1946. When interim income payable pursuant to the provisions of that 
Act was received, the company could use or apply that income in such way 
as it decided. But the question now arising is as to the nature and quality of 
that income at the time of its receipt. This cannot be affected or altered 
according as to how after receipt it was used, applied or spent. Though the 
interim income must be regarded as income when received by the company, 
the present inquiry is whether it was income arising from a trade or business 
carried on by the company in a chargeable accounting period. Business A 
was no longer being carried on, and so profits tax could not be charged in refer- 
ence to it. Businesses B, C, D and E must as a result of s. 43 of the Finance 
Act, 1947, ‘“‘ be treated as one trade or business’. But the interim income had 
no relation to businesses B, C, D and E whether treated as one or whether 
regarded separately and singly. I do not think that the Crown can successfully 
assert that these businesses ceased to be separate after the end of 1946. The 
Case Stated refers to the “ trades’ carried on after Jan. 1, 1947. The interim 
income did not in any way or in any sense arise from the “‘ trade or business ” 
which I may call ‘“‘B plus C plus D plus E”’. In my judgment it would be 
contrary to the realities of the situation so to hold. It is true that the com- 
pany that owned the business of ‘‘ B plus C plus D plus E” also owned the 
rights resulting from the Coal Act, 1946, after business A, which belonged to 
the company, had been compulsorily acquired. But the mere ownership of 
the statutory rights resulting from the acquisition of business A did not on 
the finding in this case amount to a business in itself (and it is to be observed 
that no suggestion has been made that the provisions of s. 19 (4) of the Finance 
Act, 1937, have application in this case) or to a new business to be tacked on 
to businesses B, C, D and E and to be treated as one with them. The com- 
pany might have placed all its receipts of interim income to a suspense account. 
In fact, as the accounts of the company show, the money when received was 
employed in the general operations of the company. As a result it might be 
_that in later years some income which would result from the use of the interim 
income would be included in the income or profits attracting profits tax. But. 
the manner in which the company employed the interim income which they 
received is in my judgment not relevant in an inquiry as to whether it arose 
from a trade or business being carried on in a chargeable accounting period. 
As it did not so arise, profits tax did not, in my judgment, become chargeable 
on it. I would allow the appeal. 


Appeal allowed. Leave to appeal to the House of Lords granted. 


Solicitors: Solicitor of Inland Revenue; Thicknesse & Hull (for the 
company). 


[Reported by F. A. Arms, Esa., Barrister-at-Law.] 
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A CHANCERY DIVISION. 
PRACTICE NOTE. 


Practice—Chancery Division—Chambers—Masters’ powers—R.S.C. (Chancery 
Provisions), 1954 (S.I. 1954 No. 1728), r. 7—R.S.C., Ord. 55, r. 15. 
Chambers—Chancery Division—Masters’ powers—R.S.C., Ord. 55, r. 15. 

B The following is published by permission of the judges of the Chancery 
Division for the information of the profession. 

The Rules of the Supreme Court (Chancery Provisions), 1954, introduce a 
number of changes and in particular substitute a new r. 15 for r. 15 and r. 15a of 
Ord. 55 with the result that the Masters of the Chancery Division have now all the 
powers of a judge in chambers except such as the judges of the division may direct, 

C or as are prescribed by rule, to be dealt with by a judge in person. 

The judges of the division do not propose at present to give any directions under 
that rule limiting the powers thereby conferred on masters but issue the following 
memorandum for their guidance in exercising their powers. 

1. Before the new rules came into force the masters were, by virtue of Ord. 55, 
r. 15, r. 154 and r. 35a, unable to make the following orders :— 

D (a) for service of process out of the jurisdiction 

(b) for appointment of a new trustee (except a judicial trustee) 

(c) vesting property or appointing a person to convey land or to make or 
join in making a transfer of stock or a share in a ship 

(d) for general administration (except in a creditor’s action where there was 
evidence of insolvency) or for execution of a trust 

E (e) for accounts and inquiries concerning the property of a deceased person 

(f) to bind persons on whom service of a notice of judgment or order for 
accounts and inquiries has been dispensed with. 

2. The power of the masters as deputies for the judge in chambers to make 
orders in matters other than those falling within para. 1 has long been limited 
by a well-settled practice: that practice is to be maintained. For example, a 

F master should not sanction any compromise, arrangement or transaction. 

3. In cases falling within para. 1 the masters should not make orders :— 

(a) for service out of the jurisdiction except in clear cases 

(b) for the appointment of a trustee except (1) a judicial trustee (2) in the 
case of incapacity or (3) where the fund is small 

(c) for the administration of the estate or execution of the trusts in a 

G beneficiary’s action 

(d) vesting property (save on incapacity or in consequence of an appointment 
of a trustee or a previous order of the court) or directing some person to 
assign or convey (save where the transaction has been previously approved 
or directed by a judge) 

(e) for inquiries relating to the next of kin of an intestate. 

H Before exercising his extended powers a master should consider in every case 
whether it is one in which it would be more appropriate that the judge should 
make the order. 

4. Order 14a in its new form gives to the plaintiff an extended right to apply 
for summary judgment in a specific performance action. Masters should not make 
such orders (except by consent) unless the following conditions are satisfied :— 

I (i) the agreement sued on is a formal written contract, and 

(ii) the defendant is in default of appearance or does not appear at the 
hearing of the summons or there is clearly no defence. 

5. Order 55, r. 2, as amended by the new rules provides that applications for 
payment or transfer out of court of any amount of cash or securities may be made 
in chambers. Masters should not make orders where the value of the fund exceeds 


£2,000 at the date of the issue of the summons. 
M. G. WILLMOTT, Chief Master, 


March 30, 1955. Chancery Division. 
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MASON AND OTHERS v. CLARKE. 


[HousE or Lorps (Viscount Simonds, Lord Oaksey, Lord Morton of Henryton, 
Lord Reid and Lord Keith of Avonholm), February 21, 22, 23, 24, 28, 
March 24, 1955.] 


Landlord and Tenant—Reservation—S porting rights—Right to take rabbits reserved 
to landlord—Right of landlord to set snares in tenant’s fields—Profit a prendre 
—Oral grant—Part performance—Law of Property Act, 1925 (15 & 16 
Geo. 5 c. 20), s. 40. 

Profit a Prendre—Oral grant—No memorandum in writing—Action of trespass 
by grantee—Possession and part performance by grantee—Law of Property 
Act, 1925 (15 & 16 Geo. 5 c. 20), s. 40. 

Fraud—Dishonest motive of vendor—Innocence of purchaser—Sale of profit a 
prendre—Receipt for consideration showing money to have been paid for 
another purpose—Whether purchaser precluded from enforcing agreement. 
C. was the tenant from year to year of a farm, forming part of the H. estate 

owned by a limited company, under an agreement for an agricultural tenancy 
containing a reservation to the landlord, subject to the Ground Game Act, 
1880, of all game, rabbits, wildfowl and fish with liberty to the landlord and 
all other persons authorised by him to preserve, shoot, hunt, course, kill 
and carry away the same. C. covenanted in the agreement that he would 
not (subject to the said Act) shoot or otherwise sport on the land. In 1949 
the farm was infested with rabbits, and on Oct. 11, 1950, the company 
orally agreed to grant to M. the rabbiting rights for one year in consideration 
of £100, it being intended by both parties that M. was to be entitled to kill 
the rabbits by lawful means and take them away. On the same day, M. 
paid £100 to the agents for the company and was given a receipt in the 
following form: ‘ Oct. 11, 1950. Received of [M.] the sum of £100 towards 
bailiff’s wages on [H.] estate’. The receipt was signed by the company’s 
agents, and stamped. M. was shown round the farm by the company’s 
bailiff, and C. was informed of the agreement in M.’s favour. On Oct. 14, 
1950, M. laid snares in the fields where C. grazed sheep, and on Oct. 15, 
1950, returned with two paid assistants to take the rabbits. C. ordered M. 
off the land, but he refused to leave. Later C. kicked over snares laid by 
M., and at all relevant times took measures to prevent M.’s enjoyment of the 
rights for which he had paid the company. On Dec. 30, 1950, the company 
and M. entered into a memorandum under seal of the agreement made on 
Oct. 11, 1950, setting out the terms thereof. On Jan. 4, 1951, M. commenced 
proceedings against C. claiming an injunction to restrain him subject to the 
Ground Game Act, 1880, from interfering with M.’s profit & prendre, and for 
damages. The company later was joined as a plaintiff and claimed an 

' injunction and damages against C. In his defence C. pleaded, among other 
things, that the agreement between M. and the company was unlawful 
because it was made in fraud of His Majesty’s Inland Revenue in that it 
concealed a taxable receipt of rent, and that it was therefore ineffectual to 
confer on M. any enforceable rights’ over C.’s land. 

Held: (i) on the facts, M. was innocent of fraud because, as it did not 
appear how the form of the receipt of Oct. 11, 1950 would lead to the revenue 
being defrauded of tax, participation in such a fraudulent purpose should 
not be imputed to M. whose evidence the trial judge had accepted; and 
even if the company had some dishonest motive, M., an innocent party, was 
not debarred by the company’s fraudulent intention from enforcing the 
agreement, which was not itself illegal; and accordingly the defence of 
illegality of the agreement of Oct. 11, 1950, on the ground of defrauding 
the revenue failed. ; 


par 
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A Alexander v. Rayson ([1936] 1 K.B. 169) and Miller v. Karlinski (1945) 
(62 T.L.R. 85) explained. 

(ii) M. could maintain an action in trespass against C., because he had 
entered into possession of the profit & prendre by exercising his rights under 
the agreement of Oct. 11, 1950, and although, until Dec. 30, 1950, there was 
no sufficient written memorandum of that agreement within the Law of 

B Property Act, 1925, s. 40, M.’s acts in setting snares, taking rabbits and 
paying assistants were part performance of the oral agreement to which they 
were exclusively referable. 

(ili) to set rabbit snares in fields was a proper exercise of M.’s rights 
under the agreement, although sheep were pastured in the fields. 

Peech v. Best ({1931] 1 K.B. 1) considered. 

C Decision of the Court oF APPEAL ([1954] 1 All E.R. 189) reversed. 


[ As to Reservation of Rights in Game, see 15 HatsBury’s Laws (2nd Edn.) 
418, para. 787; and for cases on the subject, see 25 Digest 353-355, 44-63. 

For the Ground Game Act, 1880, s. 1, see 10 HatsBpury’s Sratures (2nd 
Edn.) 720.] 


D Cases referred to: 
(1) Alexander v. Rayson, [1936] 1 K.B. 169; 105 L.J.K.B. 148; 154 L.T. 205; 
Digest Supp. 
(2) Miller v. Karlinski, (1945), 62 T.L.R. 85; 12 Digest (Repl.) 277, 2128. 
(3) Bristow v. Cormican, (1878), 3 App. Cas. 641; 43 Digest 382, 80. 
(4) Peech v. Best, [1931] 1 K.B. 1; 99 L.J.K.B. 537; 143 L.T. 266; Digest 
E Supp. . 
(5) Merest v. Harvey, (1814), 5 Taunt. 442; 128 E.R. 761; 25 Digest 365, 135. 
(6) Loudon v. Ryder, [1953] 1 All E.R. 741; [1953] 2 Q.B. 202; 3rd Digest 
Supp. 
(7) Holford v. Pritchard, (1849), 3 Exch. 793; 18 L.J.Ex. 315; 13 L.T.O.S, 
74; 154 E.R. 1065; 25 Digest 20, 174. 
F (8) Fitzgerald v. Firbank, [1897] 2 Ch. 96; 66 L.J.Ch. 529; 76 L.T. 584; 25 
Digest 4, 4. 


_ Appeal. 
Appeal by the plaintiffs, Eric Mason and Shepton Mallet Transport, Ltd., 
from an order of the Court of Appeal, dated Dec. 8, 1953, and reported [1954] 
1] All E.R. 189, reversing an order of Croom-JoHNSON, J., dated May 8, 1953. 
G j intiffs and awarded them damages. 
Croom-JOHNSON, J., gave judgment for the plaintiffs and a g 
The facts appear in the opinion of Viscount SIMONDS. 


Gerald Gardiner, Q.C., and J. G. S. Hobson for the appellants. 
H. V. Lloyd-Jones, Q.C., and J. Perrett for the respondent. 


The House took time for consideration. 
Mar. 24. The following opinions were read. | 


VISCOUNT SIMONDS: My Lords, the appellant company, Shepton 
Mallet Transport, Ltd., are the owners of an agricultural estate known as the 
Hothorpe Estate on the borders of the counties of Northampton and Leicester. 
The respondent is the tenant farmer of a farm of about 341 acres which is part 

I of that estate. He holds this farm as tenant from year to year under a number 
of agreements about which it is necessary to say no more than that each of them 
was an ordinary agricultural tenancy and contained a reservation to the owner 
(subject to the provisions of the Ground Game Act, 1880) of all the game, rabbits, 
wildfowl and fish with liberty to himself and. all other persons authorised by him 
to preserve, shoot, hunt, course, kill and carry away the same, and also con- 
tained an agreement by the tenant that he would not (subject to the pith 
of the same Act) shoot or otherwise sport on the land. It is clear law that the 
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so-called reservation operates as a regrant of the rights therein described in 
favour of the landlord and his assigns and that a profit 4 prendre is thereby created. 

In 1949 the respondent’s farm and the spinneys adjoining it were infested 
with rabbits. In that year, a vain attempt was made by a firm of estate agents, 
Messrs. Howkins & Sons, of Rugby, on behalf of the company to let the shooting, 
and in or about July, 1950, the company requested the Northamptonshire 
Agricultural Executive Committee to gas a spinney called Coombe Hill Spinney 
and this was done. But the plague of rabbits was still serious, and on Oct. 2, 
1950, the committee notified the respondent that they intended to make a 
further survey of the farm. On Oct. 9 the committee authorised their pests 


officer, a Mr. Smart, to serve notices on both the respondent and a Mr. Bennett,. 


the managing director of the company. On Oct. 10 Mr. Smart saw the respondent, 
told him of the authorisation and said that, if the respondent preferred the 
committee to deal with the rabbits for him, an order on him to destroy the 
rabbits would not be necessary. The respondent thereupon signed in pencil an 
agreement with the committee, whereby the committee agreed at a certain 
charge to carry out ‘‘ rabbit destruction work ”’ on the farm and the respondent 
agreed to make all necessary arrangements free of charge to enable the com- 
mittee’s servants to begin work as soon as possible. I do not now pause to 
examine the impact of this agreement on the Ground Game Act, 1880. 

At this stage the appellant Mason comes on the scene. He is an experienced 
rabbit catcher who still practices that trade in addition to carrying on the business 
of a garage proprietor. He had, shortly before Oct. 11, seen Mr. Bennett, whom 
I have already mentioned, about the shooting on the Hothorpe Estate and was 
referred by him to a Mr. Atkinson, a partner in the firm of Howkins & Sons. 
On Oct. 11 Mr. Mason went over the Hothorpe Estate, was shown its boundaries 
by the bailiff of the company named Davies, and estimated that he might 
catch a thousand rabbits by the end of December and possibly another five 
hundred to six hundred rabbits by October, 1951. He accordingly saw Mr. 
Atkinson and, after making an offer which was not accepted, agreed with him to 


pay £100 for the rabbiting rights on the estate for a year. I use the expression | 


‘*‘ rabbiting rights ’’ because, while it is not clear what expression was used, there 
is no doubt whatever that both parties meant Mr. Mason to have the right to kill 
rabbits by any lawful method and to take them away. Subject to the question 
with which I must presently deal, Mr. Mason thus became entitled in equity to 


a profit & prendre, viz., the right to enter on the respondent’s land and kill 


rabbits there, and the respondent had no possible right to gainsay him. 

I must now state the fact on which so much of this litigation has turned. After 
making the oral agreement with Mr. Atkinson, Mr. Mason went again to the 
office of Howkins & Sons, handed to a girl in the office his cheque for £100 and 
received a receipt which had already been initialled by Mr. Atkinson. The 


receipt was in the following form: 
HOWKINS & SONS 
Auctioneers, Valuers, Surveyors and Land Agents. 
12, Albert Street, Rugby. 


No. 1383. Oct. 11, 1950. 
REcEIvED of E. Mason Esq. 
The sum of.,....... One hundred......... pounds........% shillings and......... pence. 
Towards bailiff’s wages on Hothorpe Estate. 
£100 0 0, HOWKINS & SONS 
Auctioneers. 
2d. 
Valuers. 
Oct. 11, 1950. 
Received with thanks. 
Rugby. 


H ¥ 


I 
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This document is relied on by the respondent as affording good ground for 
denying that Mr. Mason had, at the relevant dates, acquired the right to enter 
on the land and kill and take rabbits. But before I consider that question I 
will pursue the narrative of facts to the end. 

On the same day, Oct. 11, Howkins & Sons wrote to the respondent informing 
him that the company had given Mr. Mason permission to shoot the rabbits oo 
the Hothorpe Estate. This, though not an accurate description of the agreement, 
was sufficient to notify the respondent that Mr. Mason was authorised to enter 
on the land, and, in fact, on the following day he again visited the farm, saw the 
respondent and his son there and told him that he had got the “ rabbiting rights ”” 
for £100 for which he held a receipt. I do not think that the respondent was 
under any illusion as to what “rabbiting rights”’ meant. According to the 
evidence, the respondent appeared to be pleased at this information, but on 
the same day, returning to Mr. Smart a copy of the contract with the committee 
which he had signed in ink, he wrote in these terms: 


“ As I predicted months ago that Bennett’s intentions was to preserve 
these pests until he could make a big price of them my guess has come true. 
Today I have seen and spoken to a man whom Bennett has sold the rabbits 
to for £100. This man holds a receipt for his payment. He has promised to 
bring it for my perusal when I shall make a copy of same and you will be 
able to have one also if you wish. For the Lord’s sake beat him to it. He 
has beat you up to now.” 


It may be gathered from this letter that the respondent did not intend friendly 
co-operation with Mr. Mason, though it is not clear why this should be so. And 
so it proved, for on Oct. 15, Mr. Mason being in a field on the estate with three 
companions looking for rabbits in the hedge, the respondent rode up on his 
horse, and, in the words of Mr. Mason whom the learned judge accepted as a 
witness of truth, 


‘“* He behaved like a lunatic. He flew at me. He ordered me off altogether. 
Clarke wanted to fight. He was on us all.” 


He left no doubt of his avowed intention that Mr. Mason should not get any 
rabbits on his land. I do not propose to occupy your Lordships’ time by a 
detailed account of the respondent’s behaviour. It is clear that by such provo- 
cative conduct as I have described, and by upsetting the snares set by Mr. Mason 
on his farm, he did his utmost to prevent him exercising the rights for which he 
had paid. Nor was he content with that measure of interference; for it was 
established beyond all doubt by the evidence, that on more than one occasion 
he killed rabbits, or caused them to be killed, to an extent which his rights under 
the Ground Game Act, 1880, did not warrant. 

It appears that at some time the respondent had authorised in writing one 
Geoffrey Mason (no relation of the appellant) to kill rabbits for reward, and this 
authority, though not produced, was still extant and was acted on in October, 
1950. Ifso, no other outside person could be so authorised at the same time, and 
I see no justification for a contemporaneous authority being given, if, indeed, 
one was given, to the Agricultural Executive Committee. But, apart from this, 
Geoffrey Mason was on at least one occasion accompanied by two other men, 
who were not, and could not have been, authorised to kill rabbits, and there was 
no evidence on which a court could properly come to the conclusion that they 
were assistants of Geoffrey Mason and needed no authority. It may appear to 
your Lordships, that in these circumstances, Mr. Mason acted with commendable 
self restraint. On Dec. 3, he cleared all his snares off the respondent’s farm and 
did not lay any more there. , 

On Dec. 30, 1950, in order to perfect his legal title, and with a view, one may 
surmise, to the legal proceedings which Mr. Mason commenced on the following 
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Jan. 4, the company and Mr. Mason executed a memorandum under seal by 
which it was witnessed that it had been, on Oct. 11, 1950, agreed between them 
that the company granted to Mr. Mason (subject to the provisions of the Ground 
Game Act, 1880), the exclusive right for himself, his servants and licensees, of 
shooting, hunting, coursing and killing rabbits on the Hothorpe Estate for the 
period of one year from Oct. 11, 1950, and that Mr. Mason would pay for pt 
right the sum of £100, the receipt of which was thereby acknowledged. The 
memorandum also referred to an agreement that any director of the company 
might, by arrangement, shoot rabbits on the estate. It was not accurate to say 
that this term had been agreed on Oct. 11, 1950: it had, in fact, been agreed a 
little later. But this does not affect the validity of the deed. 

On Jan. 4, 1951, as I have said, Mr. Mason commenced proceedings against 
the respondent claiming an injunction to restrain him (subject to the provisions 
of the Ground Game Act, 1880) from interfering with his profit & prendre and 
for damages. On Apr. 4, 1951, the company was added as plaintiff, presumably 
because it was unlikely that this action would be tried before October, 1951, and 
the company’s reversionary interest was threatened by the respondent’s attitude. 
And a further injunction was claimed to restrain the respondent shooting or 
otherwise sporting on the land, except in accordance with the provisions of the 
Ground Game Act, 1880. The earlier injunction looked to the terms of the 
reservation, the latter to the terms of the covenant. My Lords, it must, I think, 
have appeared that Mr. Mason and the company had a very clear case when 
this action was started. Mr. Mason had an agreement with the company, which 
they did not challenge, for the exercise of the rabbiting rights which had been 
the subject of reservation and regrant. He had an agreement which was, 
apparently, valid, and he had forthwith gone into possession of his profit a 
prendre, so far as the subject-matter admitted of possession, by going round the 
estate with the company’s bailiff, informing the occupying tenant farmer of his 
position and laying a large number of snares. And he had, by the conduct of the 
respondent, been debarred from exercising his rights. 

It is necessary, then, to look at the defences, which, though they were one and’ 
all rejected by the trial judge, found favour with the Court of Appeal. The 
defence which the respondent put in the forefront of his case must first be 
examined and, as it involved a charge of fraud, it is right first to see what were 
the specific allegations. They were that, on or about Oct. 12, 1950, Mr. Mason 
saw the respondent on his farm and orally stated to him that, in compliance with 
a request by the company’s agents (meaning thereby Howkins & Sons) that he 
should do so, he had agreed to the rent being described in the said receiptas bailiff’s 
wages in order to enable them to conceal from His Majesty’s Inspector of Taxes 
a receipt of rent. It was then pleaded that, relying on the contents of the receipt 
and Mr. Mason’s oral statement, the respondent would say that the agreement 
was unlawful because it was made in fraud of His Majesty’s Inland Revenue, 
in that it concealed a taxable receipt of rent and was, therefore, ineffectual to 
confer on Mr. Mason any enforceable rights over the respondent’s land. 

My Lords, this grave charge, which involved not only the appellants, but also 
the firm of Howkins & Sons, and, in particular, Mr. Atkinson, the member of the 
firm who dealt with the matter, begins with the allegation that, on Oct. 12, 1950, 
Mr. Mason saw and made an oral statement to the respondent describing the 
fraud that it was intended to perpetrate. Here was a pure question of fact on 
which the trial judge, having heard and seen the witnesses, including the 
respondent’s son, who faithfully corroborated what his father had said, un- 
hesitatingly accepted Mr. Mason’s evidence that he had said no such thing. I 
can see no ground for saying that this finding of fact ought to be challenged. On 
the contrary, since Mr. Atkinson, whose integrity was not challenged, denied 


having made the alleged request, it seems inherently unlikely that Mr. Mason 


should have invented it. I here interpolate that, as I think quite improperly, a 
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suggestion was made in the course of the trial that Mr. Mason had been requested 
by Mr. Bennett at their first meeting to join him in falsifying the receipt. For 
this, also, there was no foundation. 

But, my Lords, these allegations being out of the way, what remains ? There 
remains nothing but the receipt itself, and it is on this alone, disregarding all 
other evidence, that the Court of Appeal came to the conchision that the agree- 
ment was so tainted with fraud that Mr. Mason could not rely on it and, there- 
fore, could not be regarded as entitled in equity during the relevant period to a 
profit 4 prendre. I must state at once my emphatic dissent from this conclusion. 
DENNING, L.J., was satisfied that the receipt was patently false and could only 
infer that it was done with a dishonest motive, and did not think it necessary to 
inquire into the precise motive. It was, in his view, enough that the false 
receipt was knowingly false and done (as he inferred) with some dishonest 
motive, and that Mr. Mason took it without making any objection to it. Romer, 
L.J., was more specific: for he held that its only purpose was to facilitate a 
raud on the Inland Revenue, and that it was apparent to anyone with know- 
ledge of the facts, who saw it, that such was the object and that, as Mr. Mason 
saw it and retained it in his keeping, it must have been apparent to him. So far, 
at least, the conclusion is that Mr. Mason could not rely on the agreement, 
because he was himself aware of, and, therefore, a party to, the fraud, and I 
will first examine that aspect of the case, though, as your Lordships will see, at 
a later stage, DENNING, L.J., but not Romer, L.J., appeared to hold that, 
whether or not Mr. Mason was aware of it, the document was, in fact, fraudulent 
and, therefore, he could not rely on it; this proposition was strenuously urged 
at the Bar. My Lords, I should hesitate long before saying that a statement is 
inspired by a dishonest motive if I could not say what that motive was, nor should — 
I say that its purpose was clearly to defraud the revenue if every attempt 
to show how the revenue could be defrauded by it conspicuously failed. But 
the question is whether it was, or perhaps ought to have been clear, to Mr. 
Mason from the apparently innocuous words on the receipt ‘‘ towards bailiff’s 
wages ” that a fraud on the revenue was intended. In the first place, his own 
evidence that he did not know or suspect anything of this kind was accepted 
by the trial judge. But in the second place, we have the testimony of Mr. 
Atkinson. Counsel for the respondent properly and expressly disclaimed any 
attack on his bona fides or integrity, but it became somewhat difficult to reconcile 
this disclaimer with the persistent argument that the receipt carried on its face 
the aspect of dishonesty. Mr. Atkinson agreed that, when he had instructions 
from Mr. Bennett to have the receipt made out in this form he thought about it, 
and that he had thought about it since, and he said that then, and now, he saw 
nothing wrong. It was, he said, for his (Bennett’s) domestic arrangement, and 
he made the receipt out accordingly. This being the attitude of a professional 
man who had ample time for reflection on it and whose integrity is not impugned, 
it is somewhat surprising that it should be said of Mr. Mason, garage proprietor 
and rabbit catcher, that he was, or should have been, alive to the sinister import 
of the document. Nor does the matter end there, for a Mr. Lumley, the secretary 
of the company, a Fellow of the Society of Incorporated Accountants and 
Auditors, made it clear that Mr. Mason’s payment of £100 would be disclosed 
in the books of the company as a taxable receipt, which could either be assessed 
under Case VI of Sch. D, or as a deduction against any claim the company might 
have for maintenance, and that, in the long run, it would not make any difference 
which course was adopted. These are mysteries, my Lords, into which you may 
not think it necessary to penetrate. I do not, myself, think it necessary to do so 
in order to be satisfied that Mr. Mason did not detect, and could not be expected 
to detect, any dishonest motive, specific or general, in those three words. 

Mr. Mason, then, a party wholly innocent of any fraud, was entitled to enforce 
his agreement unless two things are established, the first that. the other party to 
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the transaction was fraudulent, and secondly that that party’s fraud, by itself,, 
debarred him from his rights. My Lords, I will deal with these matters very” 
shortly. Mr. Bennett was criticised for not having appeared as a witrie#s and 
explained why he wanted the receipt in this form. As events turned cut, it 
would have been better if he had. But he was at Birmingham in court when the 
case was first called on. It was adjourned to be heard in London at a later date 
and, when it came on again, he was engaged in some business on the Continent.. 
I decline, on that account, to come to the conclusion that he was fraudulent, and’ 
it may be said in his justification that, im his absence, the trial judge took a by 
no means unfavourable view of his conduct. But, finally, supposing that he had 
some dishonest motive, as I hold he had not, what follows ? DENNING, L.J., 
relying, I think, on Alexander v. Rayson (1), concluded that Mr. Mason also was 
affected, or, perhaps, I should say infected, by the taint and could not rely on his 
agreement. My Lords, I do not think that the case cited or any other case such 
as Miller v. Karlinski (2) to which reference was made at the Bar decides 
anything of the kind. In the latter case, the agreement itself, of which the 
impugned term was an inseverable part, was illegal and it followed that the court 
would not decree specific performance of it. In the agreement which Mr. Mason 
is assumed to be seeking to enforce there is no illegality. In Alexander v. 
Rayson (1), it was treated as settled law—and it could not be otherwise—that a, 
plaintiff having intention to use the subject-matter of an agreement for am 
unlawful purpose cannot sue on it, and the only relevant question was whether 
a plaintiff, having a similar intention in regard to the documents evidencing’ 
an agreement, is similarly debarred. And it was held, I do not doubt correstly, 
that he was. But it was not suggested there that an innocent party is debarred 
by the other party’s fraudulent intention from enforcing an agreement which 
not itself illegal. 

I have devoted much time to this question but not, I hope, too much, for 
charges of fraud should not be lightly made or considered. I conclude that this 
plea, which, as I say, was put in the forefront of the defence, fails. 

The next plea that I must examine is of a technical character and, as I have 
had the privilege of reading what my noble and learned friend, LoRD MORTON OF 
HENRYTON, has to say about it and agree with him, I need say little. The plea, 
as I understand it, is that Mr. Mason had, before Dec. 30, 1950, neither a legal 
right nor a right enforceable in equity to the profit & prendre and, therefore, could 
not complain of any interference with the exercise of his rights. It is true that he 
had no legal title, but I concur with my noble friend in thinking, for the reasons 
that he gives, that Mr. Mason had a clear equitable title. If and so far, therefore, as: 
it is necessary to buttress actual possession of a profit & prendre with a title of 
ownership, that condition is, in this case, fulfilled, and this plea also fails. I 
express myself with this qualification, for, as was said in Bristow v. Cormican (3), 
possession “ for however short a period” (3 App. Cas. at p. 651, per Lorp 
Carrs) “ the slightest amount of possession ”’ (ibid., at p. 657, per Lorp HaruEr- 
LEY) of a profit a prendre is sufficient to support an action for trespass against a 
wrongdoer, and in the view which I take, and have already expressed, Mr. Mason 
was in possession of the profit & prendre and the respondent was, none the less, a 
trespasser on that incorporeal hereditament because he was himself the occupier 
a sare ieee 8 sph under the Ground Game Act, 1880. I should not, 
a oie a “Siti oh 1ought it necessary to consider more than the possessory 

, as the matter has been put in issue I wish to express my 

coneurrence with the noble Lord. 
Me SaicLe SaR cee ees to justify his interference with the exercise by 
ai. Paes seins iting rights by pleading that the reservation or regrant to 
y referred did not, on its true construction, confer any right to 


lay snares in the open fields of the respondent’s farm. On this plea, also, the» 


A 
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Court of Appeal looked favourably. Drnntne, L.J. ([1954] 1 All E.R. at p. 192) 
held that the respondent was not precluded from 


“ earrying out any reasonable and normal operations which might be 


deemed advisable for the purpose of dealing with the land to the best ad- 
vantage as farming land ”’, 


see Peech v. Best (4) ({1931] 1 K.B. at p. 18), and he must, I think, have meant 
to include the removal of Mr. Mason’s snares as at least a reasonable, if not a 
normal, operation. Romer, L.J., held that it was not a reasonable exercise of 
sporting rights to lay down quantities of snares in pasture that is occupied by 
sheep except by arrangement with the farmer. This plea had a double edge, for 
it was used on the one hand to justify the respondent in his objection to the use 
by Mr. Mason of snares, and on the other to excuse the steps which he took in 
excess of his rights under the Ground Game Act, 1880, to destroy the rabbits 
himself. My Lords, I regret that, at this point also, I cannot uphold the decision 
of the Court of Appeal. In my opinion, the only conclusion to which, on the 
evidence before the court, it is proper to come is that to which the trial judge 
came. Mr. Atkinson, to whom I have already referred, said he had never before 
in his experience heard of any trouble about snares with sheep, and added that 
it was ‘‘ normally done ”’ to set snares where there are sheep, that it was a common 
practice in his district and that he had never heard it suggested it was an improper 
practice. Mr. Mason, who spoke out of a very long experience, gave evidence 
to the same effect. So did a Mr. Edwards, a gamekeeper of more than fifty years’ 
experience. It is true that a veterinary surgeon spoke of having had a Labrador 
dog which had several times caught its leg in a snare, and that the respondent's 
daughter gave evidence that, early in December, she had found a number of sheep 
with wires attached to their legs (an incident which was the subject of a counter- 
claim by the respondent which he subsequently abandoned), but the learned 
trial judge, having taken these, and other matters, into consideration, concluded 
that it was a proper exercise of rabbiting rights to lay snares in fields where 
sheep pastured. In my opinion, he was undoubtedly right. It follows that the 
respondent fails in this plea also, and I want only to adda word on Peech v. Best (4). 

In Peech v. Best (4), the facts were that the owner of a farm containing seven 
hundred acres granted to a grantee the exclusive right of shooting and sporting 
over the farm, and entered into a covenant with him for the quiet enjoyment 
of that right. He then sold twelve acres, part of the seven hundred acres, to a 
purchaser who intended to use it as a training stables for racehorses and forthwith 
erected thereon two houses and thirty-six loose boxes for horses. It was clear 
that this was detrimental to the exercise of shooting rights over the twelve 
acres and, perhaps, over a wider area, and the question was whether the grantee 
of those rights could recover damages. He had acquired a right which was a 
profit & prendre, an incorporeal hereditament, which he was entitled to protect 
from injury either from his grantor or any third party. Since his rights were 
in respect of farm land, he could complain of no act on the part of the grantor 
which could be considered the ordinary, natural and reasonable use of farm 
land. But the conversion of twelve acres into a racing stables, and the erection 
of numerous buildings, was not such use and he was, therefore, entitled to recover 
damages. For, as SCRUTTON, L.J., said ({1931] 1 K.B. at p. 14): 


“| both landlord and sporting tenant must use their land reasonably 
~ having regard to the interest of the other, and will be liable for damage caused 
to the other by extraordinary, non-natural, or unreasonable action.” 


That is the whole matter and, in my opinion, the evidence overwhelmingly 
supported the view that Mr. Mason did not act in an extraordinary non-natural 
or unreasonable manner, and that, on the other hand, those epithets would be 
a mild way of describing the action of the respondent. 
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I now come to the question of remedy. The appellants, as I have said, 
claimed an injunction and damages. The learned judge declined to grant an 
injunction but awarded damages, to the company, £50, and to Mr. Mason, £150: 
of the latter sum £50 was special damage and £100 general damage. So far as 
concerns the £50 special damage, it was agreed by counsel at your Lordships 
Bar, that, though at one time during the trial the judge was minded to refer any 
question of special damage and did not permit cross-examination to that issue, 
he was at a later stage invited by counsel to make such award as he thought fit. 
In these circumstances, I think that your Lordships will not consider it right to 
disturb his award. The award of £100 under the head of general damage is, 
I think, open to criticism only on the ground that it might well have been a 
larger sum. It can by no means be regarded as so extravagant as to justify an 
appellate court in setting it aside. , 

The award of damages to the company presents a more difficult problem. 
Their cause of action was not for interference with the rabbiting rights, for 
ex hypothesi Mr. Mason was in possession at the critical time: their interest was 
then reversionary. But the respondent had clearly acted in breach of his 
covenant that he would not shoot or sport on the farm, for he had authorised the 
killing and taking of rabbits by means of ferreting and dogs in excess of any rights 
he enjoyed under the Ground Game Act, 1880. Here the company had a good 
cause of action, but the learned judge, at an early stage in his judgment, said 
that no damage had been proved and that no attempt had been made to prove 
them, and I think that he was right in saying so. In these circumstances, he 
was not, in my opinion, justified in making an award of £50 damages on the 
single ground, as I read his judgment, that the respondent had, by his defence, 
raised a plea of fraud, which, though it did not commend itself to the learned 
judge or to your Lordships, nevertheless was sustained in the Court of Appeal. 
This is remote indeed from the principle which was applied in Merest v. Harvey (5), 
or, more recently in such cases as Loudon v. Ryder (6). On the other hand, I do 
not understand why the appropriate remedy of an injunction was not granted. 
It is no longer of any use to Mr. Mason whose rights have long since expired. 
He will retain the damages awarded to him. But I shall invite your Lordships to 
vary the learned judge’s order by excluding the award of damages to the company 
and substituting an injunction in the form claimed in para. 2 of the statement 
of claim, except that the reference to the Ground Game Act, 1880, should be 
extended by including some such words as “ or any other relevant statute ”’. 

I move, therefore, that the order of the Court of Appeal be reversed, and the 
judgment of the learned judge restored with the variation that I have indicated. 
The respondent must pay the appellants’ costs here and in the Court of Appeal. 


LORD OAKSEY: My Lords, I have had the advantage of reading the 
opinion which has just been delivered by my noble and learned friend on the 
Woolsack, and also the opinion of my noble and learned friend, Lorp Morton 
or HenryTON, and I entirely agree with them, and have nothing to add. 


LORD MORTON OF HENRYTON : My Lords, I do not know why 
Mr. Bennett instructed Mr. Atkinson to give Mr. Mason a receipt in the form 
which has already been read. I could make a guess at Mr. Bennett’s reason, but 
my guess might be wrong. In my opinion, however, the rights of Mr. Mason 
and the appellant company in this action are in no way dependent on an investi- 
gation of Mr. Bennett’s reason. The company’s rights against the respondent 
arise under the reservations and covenants contained in the agreements under 
which the respondent became the tenant of his farm. The terms of these 
reservations and covenants have already been read, and I shall not repeat them. 
I agree that the company is entitled to an injunction in the terms proposed by 
my noble and learned friend on the Woolsack and for the reasons which he has 
stated. 


C 
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cite ao ee folk ame = me ee It is clearly established by oral 
the company, acting by ita duly eee aa ep eras ier bepwean 
was agreed that, in consideration of £100, M, w'Y ne. 
gree " F » Mr. Mason should have the 
right to kill and take rabbits on the Hothorpe Estate for a year from O 
1950. That right was, of course, a profit & 1 SoA anal hie 
same day. It is also maton ike 1b en ee ee jes 
exercise of his right under "che a Siar ae Ms eee Poe se sie 
Estate and set snares thereon for the “ee Fis soon a postmen 
: he purpose of catching rabbits, and returned 
next day with two men, employed and paid by him, to take rabbits. It is also 
beyond dispute that the respondent interfered with Mr. Mason’s exercise of his 
rights under the agreement by the acts already described by my noble and learned 
friend on the Woolsack, and thereby caused damage to Mr. Mason. 

A profit & prendre is an interest in land, and no legal estate therein can be 
created or conveyed except by deed (Law of Property Act, 1925, s. 52). At the 
time when the respondent did the acts of which complaint is made, there had 
been no grant by deed of the profit & prendre to Mr. Mason, but prima facie 
he had the benefit of an oral agreement for the grant thereof, and he had entered 
into possession thereof in the only possible way, viz., by exercising his rights 
thereunder. 

It is said on behalf of the respondent, first, that the agreement was so tainted 
with fraud that it was ineffectual to confer any enforceable rights; secondly, 
that the agreement, on its true construction, did not confer any right to lay 
snares in the open fields let to the respondent, and thirdly, that, at the time when 
the respondent did the acts in question, Mr. Mason’s agreement with the com- 
pany was unenforceable by action, because there was no memorandum or note 
thereof in writing sufficient to satisfy s. 40 of the Law of Property Act, 1925. 

My Lords, the first two of these arguments have already been fully dealt with 
in the speech from the Woolsack and I desire to add nothing in regard to them. 
As to the third argument, I am inclined to agree that there was no sufficient 
memorandum until Dec. 30, 1950, but it is nmnecessary to examine the relevant 
documents in detail, because I am quite satisfied that the acts of Mr. Mason, 
already described, were a part performance of the oral agreement of Oct. 11, 1950. 
Mr. Mason set snares, took rabbits and paid helpers, and, in my view, the work 
done and the expense incurred were exclusively referable to the oral agreement. 
Accordingly, at the relevant time Mr. Mason had a contract, specifically enforce- 
able against the company, for the grant of a profit & prendre and had entered 
into possession thereof. In these circumstances, he was clearly entitled to bring 
an action for trespass against the respondent (see H olford v. Pritchard (7), 
Fitzgerald v. Firbank (8)). 

I agree with the motion proposed. 


LORD REID: My Lords, this case arises out of a simple transaction of no 
great importance. The appellant Mr. Mason is an expert rabbit catcher. In 
1950, he wished to get the right to catch rabbits on an area of about 450 acres 
known as the Hothorpe Estate, which belonged to the appellant company. 
The greater part of that area consists of a farm to which the respondent, Mr. 
Clarke, is tenant: in his leases there was reserved to the landlord, subject to the 
provisions of the Ground Game Act, 1880, all the game, rabbits, wild fowl and 
fish, and the leases contained covenants by the tenant not to shoot or otherwise 
sport on the land. 

Mr. Mason approached Mr. Bennett, a director of the company, and was 
referred by him to Messrs. Howkins & Son who acted as land agents for the com- 
pany. He saw Mr. Atkinson, a partner of the firm, who says that he had already 
discussed the matter with Mr. Bennett. Mr. Mason and Mr. Atkinson agreed 
that Mr. Mason should have the right of rabbit shooting for one year for £100. 
There is no doubt that it was understood that this right included the right to 
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take rabbits in any legitimate way. Mr. Mason made out a cheque for £100, 
and when he left a clerk gave him a receipt. The receipt was in this form: 


“ Received of E. Mason, Esq. the sum of £100 towards bailiff’s wages 
on Hothorpe Estate.” 

Mr. Atkinson was rightly accepted by counsel for the respondent at the trial as a 
eredible witness. He said that he had been instructed by Mr. Bennett to make 
out the receipt in this form, that he thought about it at the time but could see 
nothing wrong, and so he carried out his instructions. It is now said that this 
receipt was a dishonest document, that it disclosed an intention to attempt to 
defraud the revenue, that this must have been apparent to Mr. Mason, and that 
the giving and taking of a receipt in these terms so tainted the whole transaction 
that the respondent cannot now be sued in respect of his having interfered with 
Mr. Mason’s exercising his rights under it to take rabbits on the respondent’s 
farm. 

In the course of the argument before your Lordships, counsel for the respondent 
was asked what he submitted that Mr. Mason ought to have done on receiving 
this receipt, and I understood him to reply that Mr. Mason ought to have refused 
to go on with the transaction and that, if he had done so, he would have been 
entitled to get his money back: merely to get another receipt in different terms 
would not have saved the transaction, because perusal of the receipt had fixed 
Mr. Mason with knowledge of the fraudulent purpose. I shall assume, for the 
purpose of argument, thay, if Mr. Mason had been given a document which 
plainly disclosed an intention to falsify the company’s accounts and if he had 
understood that that was the intention, he ought to have taken the course which 
counsel suggested, and that, if he proceeded with the transaction, he did so at 
his peril. But I cannot see any ground for inferring a fraudulent or dishonest 
intention from the terms of this receipt. It is not suggested that there was any 
intention to conceal the receipt of the money, or that the receipt indicates any 
such intention. That could not have been done without the connivance of Mr. 
Lumley, a Fellow of the Society of Incorporated Accountants and Auditors, 
who was secretary of the company, and who prepared the accounts of the 
company, and dealt with its tax liability. There has never been any suggestion 
against Mr. Lumley’s honesty or capacity, and the suggestion must be that, if Mr. 
Lumley had been informed that this £100 was a contribution to the bailiff’s 
wages, he would have prepared the accounts in a way more advantageous to the 
company than he would have done if informed that the £100 was a shooting rent. 
In fact, a charge of fraud had been made and was known to Mr. Lumley before 
he made up the accounts. But it is important to see how he dealt with this 
receipt in the accounts, because counsel was unable to suggest any other, or more 
advantageous, way in which he might have dealt with it if he had had no other 
information than that it was paid towards the bailiffs wages. The receipt was 
entered in the company’s property revenue account. On the one side of this 
account there were entered wages, repairs, rates, and other expenditure, and on 
the other side rents receivable. This £100 was entered as a deduction from the 
item “wages ”’. If it had been treated as a rent it would have been entered on 
the other side of the account among rents receivable. But the result, so far as 
this account is concerned, would have been exactly the same: there would still 
have been the same deficiency on the whole account, £388 9s. 7d., to carry to the 
general profit and loss account. But counsel argued that treating the £100 as a 
deduction from wages paid instead of as a rent received would, or might in some 
way, lead to a smaller tax liability. I can claim no special knowledge of accoun- 
taney and I can only say that it is not clear to me how this could be, and I could 
not hold that the form of this receipt was evidence of an intention to defraud the 
revenue without being able to see some possible way in which showing the £100 
as a deduction from wages instead of as a rent would decrease the company’s 
tax liability. 
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Then it was said that, if a person puts a wrong description of this kind in a 
receipt or in his books, it is to be presumed that he did so with some dishonest 
intention, even if it cannot be made clear what that intention was, or could have 
been. In other words, vague suspicion is as good—or as bad—as actual evidence 
of fraudulent or dishonest intention. I am bound to say that this strikes me as 
both novel and erroneous. But, before proceeding further, I must note the 
course which this case has taken. 

As things have turned out, it is unfortunate that Mr. Bennett did not give 
evidence. But I do not think that he is to blame for that. The charge of fraud 
or dishonesty appears to have been made first in police court proceedings in 
February, 1951. We do not know in what precise form the charge was then 
made, but in the defence to the present action, dated May 26, 1951, the charge 
is stated in para. 5 and para. 6 in these terms: 


“5. On or about Oct. 12, 1950, the first [appellant] saw the [respondent] 
on his said land and orally stated to the [respondent] that, in compliance 
with a request by the second [appellants’] said agents that he should do so, 
he had agreed to the rent being described in the said receipt as bailiff’s 
wages in order to enable them to conceal from His Majesty’s Inspector of 
Taxes a receipt of rent. 


“6. Relying upon the contents of the said receipt and the first [appel- 
lant’s] oral statement as aforesaid, the [respondent] will say that the said 
agreement was unlawful because it was made in fraud of His Majesty’s 
Inland Revenue in that it concealed a taxable receipt of rent and that it was 
therefore ineffectual to confer upon the first [appellant] any enforceable 
rights over the [respondent’s] said land.” 


That clearly means that Mr. Mason stated that Mr. Atkinson had asked him to 
agree to the form of the receipt, and that Mr. Atkinson made this request, and 
was understood by Mr. Mason to make this request for a fraudulent purpose. 
Mr. Bennett was not present when Mr. Atkinson met Mr, Mason; there was no 
allegation against Mr. Bennett in the defence, and all that he could have said was 
to state the instructions which he had given to Mr. Atkinson. He may well 
have been content to rely on Mr. Atkinson’s evidence and, in fact, Mr. Atkinson’s 
evidence, being accepted as credible, disproved the allegation in the defence: 
it proved that the form of receipt was not discussed by him with Mr. Mason and 
that he, Mr. Atkinson, had, himself, no dishonest or fraudulent intention, and had 
no knowledge or belief of any such intention on the part of Mr. Bennett when 
he caused the receipt to be made out as it was. The reason why Mr. Bennett 
did not give evidence was that the case was to have been tried in Birmingham, 
but, after the witnesses had wasted three days waiting there, it was decided 
that the case should be tried in London at a later date, and when the case was 
tried Mr. Bennett was in Spain on other business. In these circumstances, it 
would, I think, be unreasonable to suggest that Mr. Bennett ought to have 
been present to give his evidence. 

The allegation in para. 5 of the defence is not that Mr. Mason made the alleged 
agreement, but that, on Oct. 12, he told the respondent that he had done so. 
I, therefore, turn to the evidence regarding their meeting on that occasion. 
Mr. Mason’s evidence was that he told the respondent that he had paid £100 and 
had got a receipt giving him authority to catch rabbits, but that he did not show 
him the receipt, or discuss what was in it, or say anything about income tax. 
In cross-examination, it was not put to him that he had said that he had agreed 
with Mr. Atkinson to accept the receipt—that had already been disproved by 
Mr. Atkinson. What was put to him was that he said to the respondent: 


“Ag a matter of fact when you see the receipt you will see it is for bailiffs 
wages ’”’, 
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and that, when the respondent asked why, he replied: ‘‘ It is something to do A 
with avoiding income tax.” This was flatly denied by Mr. Mason. ‘The res- 
pondent’s version is that, after disclosing in the course of a conversation of some 
length that the receipt, was for bailiff’s wages, Mr. Mason said: 


“T have a good lot of business to do myself but I know that things should 
not be receipted in that manner ”’, B 


and that, when asked why it was worded in that manner, Mr. Mason said he 
thought it was to put it round the income tax people. The respondent then 
added: ‘‘ Those are the very words he said to me”’. The respondent agreed in 
eross-examination that Mr. Mason did not say anything about having been 
requested by Messrs. Howkins to accept the receipt in order to avoid tax, and 
then, for the first time, he brought in Mr, Bennett’s name. I quote the relevant (€ 
question and answer: 


“Q.—Did he say anything about anyone at Messrs. Howkins having 
asked him to enter into the agreement in any special form ? A.—He said 
he had made the agreement with Mr. Bennett. That is what he told me.” 


My Lords, perhaps I ought not to have occupied time in setting out this J) 
evidence, because CROOM-JOHNSON, J., said more than once in the course of his 
judgment that, where the evidence of Mr. Mason and the respondent conflicted, 
he accepted the evidence of Mr. Mason. But counsel for the respondent invited 
your Lordships to take a different view, partly because the respondent’s evidence 
was corroborated by his son. (The son gave a shorter account of the conversa- 
tion, but stated that Mr. Mason had said of the receipt: ‘‘ It is worded like that 
to go round the income tax people ’’. Nevertheless, having read the whole of 
the evidence of Mr. Mason and the respondent I see no reason at all to question 
the finding of the learned judge on their credibility. 

Even if it were possible to accept the respondent’s evidence—other than, his 
belated statement bringing in Mr. Bennett, which is plainly an afterthought— 

I should have great doubt whether he could be permitted to change his ground Ff 
in this way in a matter involving a charge of fraud. The charge made in the 
defence was that Mr. Mason had made a dishonest agreement with Mr. Atkinson, 
but the only case which can now be made is that Mr. Bennett had a corrupt 
intention in instructing Mr. Atkinson to make out the receipt in false terms, and 
that, although Mr. Atkinson, an experienced professional man, failed to detect 
that intention after giving thought to the matter, Mr. Mason was astute enough Gg ‘ 
to infer the fraudulent purpose from the terms of the receipt. But I need not 
pursue that matter because Mr. Mason’s account of the matter was accepted by 
CrooM-JOHNSON, J., and is straightforward and, to my mind, entirely credible. 
When cross-examined, he said that he was satisfied with the receipt as being in 
order: he had got a stamp on the receipt for £100 and that was all he was 
interested in, and what Mr. Bennett did with the £100 was no concern of his. H 
He did not admit that he suspected that Mr. Bennett had any fraudulent purpose. 
But, even if he had had some vague suspicion, I do not know what he could have 
done. Was he to take the grave step of demanding his money back on the 
ground that the receipt showed that the company or Mr. Bennett had a fraudu- 
lent purpose in accepting it ? I should have thought it plain that it would have 
been not only foolish but wrong of him to make such an accusation on such I 
flimsy material. But that is the course which the respondent has to submit that 

he ought to have taken. In my judgment, no fraudulent or dishonest purpose 
has been proved against either Mr. Mason or Mr. Bennett. 

As I am differing from a unanimous judgment of the Court of Appeal in this 
matter, [ think that I ought to state explicitly my reasons. DENNING, L.J., says 
that the statement in the receipt was false, that Mr. Bennett was never called 
to say why he wanted a receipt made out in that way, and that the court had been 
left completély in the dark about it. I have already explained why I think that, 
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in view of the form of the allegation in the defence, there was no compelling 
sa i for Mr. Bennett to give up his foreign engagements to give evidence. 

en the learned lord justice said that, in the absence of any explanation of this 
patently false receipt, he could only infer that it was done with a dishonest 
motive, but that he did not propose to inquire into the precise motive. If it 
were clear that there were several ways in which the receipt, or the method of 
describing the money, could be used to achieve a dishonest. purpose, I would 
agree that it would not matter which method Mr. Bennett had in mind. But, 
where there is no obvious method by which any dishonest purpose could be 
achieved, I do not think it right to say, on this evidence, that the purpose must 
have been dishonest. The purpose may equally well have been honest. For 
example, Mr. Bennett might have thought that, in view of the small income 
from the estate, continuing to pay the bailiff’s wages could not be justified unless 
he could get in some additional income, and that any additional income which 
he could collect should be earmarked to be set against that expense. I do not 
say that that is more than a possible explanation, but it seems to me to be about 
- as probable as that Mr. Bennett has hit on some device to escape tax which no 
one has yet been able to explain. Then the learned lord justice does not say 
that Mr. Mason knew that the purpose was dishonest, or even that he ought to 
have known: he says that the false receipt taints the whole of Mr. Mason’s 
authority, and refers to Alexander v. Rayson (1). In that case, the lessor, who 
had prepared false documents with a fraudulent purpose, was held not entitled 
to sue on them. But if the lessee, who was innocent, had brought an action to 
enforce covenants in her favour, I find nothing in that case to indicate that her 
action would have failed. I, therefore, think that that case does not support the 
judgment of Dennin¢, L.J., unless he intended to find not only that Mr. Bennett ~ 
had a fraudulent purpose but also that Mr. Mason was aware of it. 

As I read his judgment, Romsr, L.J., did find that Mr. Bennett’s purpose was 
to effect a fraud on the Inland Revenue, and also that Mr. Mason was aware of 
that. He said that, in the absence of an alternative explanation, he could not 
avoid the conclusion that the one and only purpose of the form of the receipt 
and corresponding entry in the company’s books was to facilitate a fraud on the 
Inland Revenue, but, unfortunately, he did not explain how this form would 
enable that to be done. Then he said that that is apparent to anyone with 
knowledge of the facts who sees the receipt and that, as Mr. Mason saw it, it 
must have been apparent to him. The learned lord justice did not deal with 
the point that, if that be so, it must also have been apparent to Mr. Atkinson, 
but that Mr. Atkinson said in evidence that, after thinking over the matter, it 
was not apparent to him, and Mr. Atkinson was accepted by counsel for the 
respondent as an honest witness. I can only add that, after hearing a full and 
careful argument by counsel for the respondent, it is still not apparent to me. 

On the other points in the case, I agree with your Lordships and I cannot 
usefully add anything. I would only say in conclusion that it is extremely 
regrettable that heavy costs should have been incurred in a case of this kind, but 
that, if a party makes a charge of fraud, the case assumes an importance far 
beyond any sum of money involved. I agree with your Lordships that this 


appeal must be allowed. 


LORD KEITH OF AVONHOLM: My Lords, concurring as I do in the 
result at which your Lordships have arrived, I would express my view only on 
two points which have been canvassed in the course of this appeal. 

Much of your Lordships’ attention has been necessarily, and properly, directed 
to the matter of the alleged fraud in the agreement. That some purpose lay 
behind the terms of the receipt given to Mr. Mason and the subsequent entries in 
the company’s books is, I should think, clear. But that Mr. Mason was a party 
to that purpose is a proposition with which I can in nowise agree. The learned 
trial judge has acquitted Mr. Mason of any participation in or knowledge of any 
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fraud. The receipt which Mr. Mason received was a plain acknowledgment of 
the payment of £100 by him to the appellant company and was duly stamped, and 
the words “‘ Towards bailiff’s wages on Hothorpe Estate ”’ were not, in my opinion 
of themselves such as would suggest to Mr. Mason an intention on the part of 
the company to perpetrate a fraud on the revenue or anyone else. It is funda- 
mental that fraud, or participation in fraud, must be proved by clear and cogent 
evidence. So far as Mr. Mason is concerned, that attempt entirely fails. If so, 
fraud disappears as a defence in the action. The company’s rights depend on the 
reservation and the tenant’s covenant in the matter of sporting rights. But, in 
any event, I could not hold that the terms of the receipt and the subsequent 
entries in the company’s books evidenced any fraudulent intention on the part 
of the company or raised any presumption of fraud against it. There is no 
evidence that the receipt was ever used, or attempted to be used, for any 
fraudulent purpose. 

Fraud being out of the way, Mr. Mason’s title to sue the action is, in my 
opinion, unimpeachable. I base my view on the fact of possession following on 
an agreement with the person (the company) in right to grant the profit a 
prendre. I should have hesitated to hold that mere purported enjoyment of the 
subject-matter of such a right, unattached to any title, was sufficient to establish 
possession that would warrant an action of trespass. But it is not necessary 
here to support Mr. Mason’s title to sue on bare possession and, accordingly, it is 
not necessary to go further into this question. 

I agree that the appeal should be allowed. 


Appeal allowed. 


Solicitors: Farrer & Co., agents for Phipps & Troup, Northampton (for the 
appellants); Ellis & Fairbairn (for the respondent). 


[Reported by G. A. Krpnzr, EsqQ., Barrister-at-Law.] 
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